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I.  INTRODUCTOSY. 


The  treatment  of  damages  in  this  article  is  necessarily  a  very 
general  one,  due  to  the  obvious  fact  that  if  the  particular  application 
of  the  rules  discussed  were  fully  treated  the  article  would  impinge 
too  much  upon  other  particular  titles.  The  rules  of  evidence  in 
proving  damages  for  personal  injuries  resulting  in  either  disability 
or  death,  will  be  treated  under  the  title  of  "Injuries  to  Person;" 
while  damages  in  other  special  cases  will  be  treated  under  their 
appropriate  titles. 

II.  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 

1.  Presumption  From  Violation  of  Legal  Right.  —  A.  In  Gexer-^u 
The  law  will  always  presume  the  fact  of  damage  whenever  there  is 
shown  to  have  been  a  violation  of  some  legal  right. ^ 

B.  Breach  of  Contilvct.  —  So,  upon  the  breach  of  a  contract, 
the  law  presumes  damage  from  the  fact  of  the  breach,  and  will  award 
nominal  damages  if  none  other  are  shown.- 

C.  Torts.  —  a.  /;/  General.  —  The  law  presumes  that  any  trespass 
committed  upon  property  is  necessarily  attended  with  some  damage, 
however  inconsiderable  the  injury.^ 


1.  Presumption  of  Damage  from 
Violation    of    Legal    Right. 

United  States. — Whipple  z:  Cum- 
berland Mfg.  Co.,  2  Story  66i,  28 
Fed.    Cas.    No.    17,516. 

Alabama.  —  Adams  v.  Robinson, 
65  Ala.  586. 

Arkansas  —  Barlow  v.  Lowder,  35 
Ark.  492. 

lllinuis.  —  Blanchard  v.  Burbank, 
16  111.  App.  375. 

Louisiana.  —  Dudley  v.  Tilton,  14 
La.  Ann.  283;  Bourdette  v.  Sieward, 
107  La.  258,  31  So.  630. 

Missouri.  —  Jones  v.  Hannovan, 
55  ^lo.  462. 

Pennsylvania.  —  Graver  v.  Sholl, 
42  Pa.  St.  58;  Pastorius  v.  Fisher, 
I   Raw  If  27. 

Presumption  of  Damage  from  Re- 
moval of  Support  to  Partition  Wall, 
McConncI  v.  McKibbc,  33  III.  175, 
85  Am.  Dec.  265. 

In  an  Action  to  Recover  Damages 
for  Wrongful  Death  it  is  not  nec- 
essary to  prove  the  length  of  time 
the  decedent  would  have  been  able 
to  continue  his  earnings,  nor  what 
part  of  liis  earnings  were  spent  for 
the  support  of  his  family,  in  order 
to  justify  a  verdict  for  more  than 
nominal  damages.      Malott  v.  Shinier, 
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153  Ind.  35,  54  N.  E.  loi,  74  Am. 
St.  Rep.  278. 

2.  Presumption    of   Damage   from 

Breach    of    Contract Browner    v. 

Davis,  15  Cal.  9;  Howard  v.  Wil- 
mington &  S.  R.  Co,  I  Gill  (Md.) 
311;  First  Nat.  Bank  v.  Western 
Union  Tel.  Co.,  30  Ohio  St.  555,  27 
Am.  Rep.  485;  ]\Ioore  v.  Anderson, 
30  Tex.  225. 

In  an  Action  on  a  Benefit  Insur- 
ance Certificate  providing  for  the 
payment  of  the  amount,  if  an  as- 
sessment would  yield  so  much,  the 
damages  are  presumed  to  be  to  the 
full  amount  of  the  certificate,  in  the 
absence  of  evidence  that  they  are 
less.  Covenant  ^lut.  L.  Ins.  Ass'n 
V.  Kentner,  188  111.  431,  58  N.  E. 
966. 

3.  California.  —  Attwood  v.  Fri- 
cot,  17  Cal.  37,  76  Am.  Dec.  567. 

loii'a.  —  Foster  v.  Elliott,  33  Iowa 
216. 

Massachusetts.  —  Appleton  v.  Ful- 
lerton,  i  Gray  186;  Hooten  v.  Bar- 
nard, 137  ]\Iass.  36. 

Texas.  —  Champion  v.  Vincent,  20 
Te.x.  812. 

Vermont.  —  Paul  v.  Slason,  22  Vt. 
231,  54  Am.  Dec.  75. 

Presumption      of      Damage      from 
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b.  Libel  and  Slander.  —  Where  the  words  or  publications  are 
Hbelous  or  slanderous  per  se,  the  law  will  presume  the  injury  or 
damage,  so  that  the  existence  of  actual  damages  is  not  necessary 
to  be  proved.* 

c.  Invasion  of  Right  to  Basement.  —  To  entitle  the  plaintiff  in  an 
action  to  recover  damages  for  an  invasion  of  his  right  by  the 
defendant  to  an  easement  it  is  not  necessary  for  him  to  prove  that 
he  sustained  actual  damage,  but  he  may  maintain  his  action  if  he  can 
show  a  violation  of  his  right  to  enjoy  it,  although  he  may  be  unable 
to  show  any  actual  damage  or  loss  occasioned  thereby.^ 

2.  Actual  Damages,  —  A.  Breach  of  Contract.  —  In  actions 
founded  upon  contract,  however,  it  is  incumbent  upon  the  plaintiff 
to  show  not  only  the  contract  and  the  breach  thereof  by  the  defend- 
ant, but  in  addition  thereto  there  must  be  evidence  showing  the  fact 


Wrongful  Diversion  ofWater  Course, 

Webb  V.  Portland  Mfg.  Co..  3 
Sumn.  189,  29  Fed.  Cas.  No.  17,322; 
Munro  v.  Stickney,  48  Me.  462.  See 
also  article  "  Waters  and  Water- 
courses." 

Flowage  of  Land,  — Where  a  dam 
across  a  stream  is  so  constructed  as 
to  cause  water  to  flow  back  on  the 
land  of  another,  it  is  a  presumption 
of  law  that  the  act  is  a  damage,  and 
no  special  damage  need  be  shown  in 
order  to  maintain  an  action  therefor. 
Woodman  r;.  Tufts,  9  N.  H.  88  See 
also  Witheral  v.  Muskegon  Booming 
Co.,  68  Mich.  48,  35  N.  W.  758,  13  Am. 
St.  Rep.  325,  an  action  to  recover 
the  value  of  hay  lost  through  the 
negligent  flowing  of  plaintiff's  land, 
wherein  it  was  held  that  the  de- 
struction of  the  plaintiff's  pasturage 
by  the  negligent  flowing  in  question 
was  prima  facie  evidence  of  dam- 
age to  the  amount  of  its  value. 

Injury  to  Feelings  _  In  an  ac- 
tion for  damages  in  which  injury  to 
the  feelings  is  alleged  as  an  element 
of  damages,  direct  proof  of  damage 
is  not  indispensable.  The  extent 
and  amount  of  such  damage  are  to 
be  determined  from  the  circum- 
stances of  the  case  as  disclosed  by 
the  evidence.  Hoover  v.  Haynes 
(Neb.),   93    N.    W.    732. 

4.  Republican  Pub.  Co.  v.  Con- 
roy,  5  Colo.  App.  262,  38  Pac.  423; 
Newbit  V.  Statuck,  35  Me.  315,  58 
Am.  Dec.  706;  Boldt  v.  Budwig,  19 
Neb.  739,  28  N.  W.  280. 

See  fully  on  this  question  the 
article  "  LicEL  and  Slander." 


Inference  of  Malice In  all  ac- 
tions for  printed  or  spoken  defama- 
tion of  character,  malice  is  inferred 
from  the  character  of  the  charge. 
Such  an  inference  may  be  rebutted, 
and  evidence  showing  absence  of 
malice  is  admissible  in  mitigation  of 
damages,  and  in  cases  of  privileged 
communications  may  be  received  in 
bar  of  recovery.  Malice  is  presumed 
where  the  printed  language  charges 
the  plaintiff  with  felony,  and  in  such 
case  the  action  cannot  be  wholly  de- 
feated by  evidence  negativing  malice. 
Cox  V.  Strickland,  loi  Ga.  482,  28 
S.  E.  655. 

In  an  action  to  recover  damages 
for  malicious  prosecution  in  causing 
the  plaintiff's  arrest  and  prosecution 
for  a  misdemeanor  with  malice  and 
without  probable  cause,  the  plaintiff 
has  the  burden  of  proving  both  mal- 
ice and  want  of  probable  cause. 
Davis  V.  Pacific  Tel.  &  T.  Co.,  127 
Cal.  312,  59  Pac.  698. 

5.     Invasion  of  Right  to  Easement. 

Collins  V.  St.  Peters,  65  Vt.  618,  27 
Atl.  425,  wherein  the  court  said  that 
"  if  the  owner  of  the  servient  estate 
do  anything  to  obstruct,  interfere 
with,  or  impair  the  enjoyment  of  an 
easement  therein,  the  owner  of  the 
dominant  estate  may  maintain  an 
action  therefor,  even  though  he  may 
not  be  able  to  prove  any  injury  and 
actual  damage  to  have  been  occa- 
sioned thereby,  because  a  repetition 
of  such  acts  might  in  time  ripen 
into  an  adverse  right.  The  law  in 
such  case  will  presume  a  damage,  in 
order  to   enable   the   party   to  vindi- 
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that  an  actual  substantial  loss  or  injury  has  been  sustained  in  conse- 
quence of  the  breach  in  order  to  warrant  the  recovery  of  actual 
damaees." 


cate  Ills  right."  Quoting  with  ap- 
proval from  2  Washburn  Real  Prop- 
erty 319.  See  also  Vermont  Central 
R.  Co'.  V.  Hills,  2.3  Vt.  681;  Fullam 
V.  Stearns,  30  Vt.  443;  Cole  v.  Drew, 
44  Vt.  49,  8  Am.  Rep.  363;  Ashby  v. 
White,  2  Ld.  Ravm.  938;  Bower  v. 
Hill,  I  Bing.  N.  C.  549,  27  E.  C.  L. 
489;  Harrop  v.  Hirst,  L.  R.  4  Exch. 

43- 

6.     Breach     of    Contract Actual 

Loss  Must  Be   Shown. 

United  States.  —  Rosenfield  v.  Ex- 
press Co.,  I  Woods  131,  20  Fed. 
Cas.   No.    12,060. 

Alabama.  —  Harwell  v.  Lehman, 
loi   Ala.  625,  14  So.  622. 

California.  —  Green  v.  Barney, 
(Cal.),  36   Pac.    1,026. 

Connecticut.  —  Gold  v.  Ives,  29 
Conn.   119. 

Georgia.  —  Foote  v.  ^lalony,  115 
Ga.  985,  42  S.  E.  413. 

///nioi.y.  — Wilcus  v.  Kline.  87  111. 
107. 

lozva.  —  First  Nat.  Bank  v.  Haug, 
52  Iowa  538,  3  N.  W.  627. 

Kansas.  —  IMissouri  Val.  L.  Ins. 
Co.  r.  Kelso,  16  Kan.  481. 

Massachusetts.  —  Pollard  v.  Por- 
ter, 3  Gray  312. 

Michigan.  —  Hopkins  v.  Sandford, 
41  Mich.  243,  2  N.  W.  39. 

Nevada.  —  Richardson  v.  Jones,  i 
Nev.  405. 

Xezc  York.  —  Conger  v.  Weaver, 
20  N.  Y.  140. 

Ohio.  —  First  Nat.  Bank  v.  West- 
ern Union  Tel.  Co.,  30  Ohio  St. 
555.  27  Am.  Rep.  485. 

Texas.  —  Pacific  Express  Co.  v. 
Lasker  Real  Estate  Ass'n,  81  Tex. 
81,  16  S.  W.  792;  Texas  &  P.  R.  Co. 
V.  Bigham,  (Tex.  Civ.  App.),  30  S. 
W.  254;  Western  Union  Tel.  Co.  v. 
Brown,  62  Tex.  536;  Moore  v.  An- 
derson, 30  Tex.  225. 

JVest  Virginia.  —  Watts  v.  Nor- 
folk &  W.  R.  Co.,  39  W.  Va.  196, 
19  S.  E.  521,  45  Am.  St.  Rep.  894, 
23  L.  R.  A.  674. 

Wisconsin.  —  Hibbard  7:  Western 
Union  Tel.  Co.,  33  Wis.  558,  14  Am. 
Rpp-  775-  See  also  Smith  v.  South- 
side  Mfg.  Co.,  113  Ga.  77,  38  S.  E. 
312. 
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A  Party  Claiming  Compensatory 
Damages  for  Breach  of  Contract 
must  in  some  way  show  facts  and 
data  affording  means  by  which  the 
jury  can  safely  ascertain  a  fixed 
amount  of  damages.  Douglass  v. 
Ohio  River  R.  Co.,  51  W.  Va.  523, 
41    S.   E.  911. 

Breach  of  Covenant  to  Repair 
Contained  in  Lease.  —  Forrest  v. 
Buchanan,  203  Pa.  St.  454.  53  Atl. 
267.  See  also  the  articles  "  Lease  ;" 
'■  Landlord  and  Tenant.'' 

Breach  of  Covenant  in  Deed. 
Where  a  deed  is  made  and  accepted 
and  possession  taken  by  the  pur- 
chaser of  the  lands  conveyed,  want 
of  title  in  the  grantor  will  not  en- 
able the  purchaser  to  recover  more 
than  nominal  damages  on  the  cove- 
nant of  the  deed  while  he  retains  the 
deed  and  possession  of  the  land  and 
does  not  show  any  inconvenience  or 
expense  by  reason  of  the  vendor's 
want  of  title.  O'Meara  v.  McDaniel, 
49  Kan.  685,  31  Pac.  303.  See  also 
the  article  "  Deeds." 

Non-acceptance  of  Goods  Ordered. 
Where  the  buyer  of  goods,  to  be  de- 
livered on  a  subsequent  day,  notifies 
the  seller  before  the  day  of  the  de- 
livery that  he  will  not  accept  them, 
and  in  an  action  by  the  seller  for 
the  breach  of  contract  it  appears  that 
even  if  the  notice  had  not  been 
given  it  would  have  been  physically 
impossible  for  the  seller  to  tender 
the  goods  at  the  proper  time,  he  is 
not  entitled  to  more  than  nominal 
damages.  Gerli  v.  Poidebard  Silk 
Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl. 
401,  51  Am.  St.  Rep.  612,  30  L.  R. 
A.  61.     See  also  the  article  "  Sales." 

Damages  for  Pailure  to  Perform 
a  Contract  to  procure  a  discharge  of 
a  mortgage  cannot  be  claimed  where 
it  is  not  shown  that  the  mortgage 
was  foreclosed  or  the  claimant 
damnified.  Rose  v.  Jackson,  40 
Mich.  29. 

Where  it  Is  Sought  to  Recover 
Profits  as  Damages  for  the  breach  of 
a  contract,  the  burden  of  proving 
what  profits  had  or  might  have  re- 
alized   is    on    the    party    seeking    re- 
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B  Torts. —  a.  In  General.  — So,  again,  in  actions  sounding  ni 
tort  it  is  incumbent  upon  the  plaintiff  to  show  actual  damage  or  loss, 
otherwise  he  is  entitled  to  nominal  damages  only.'  But  proof  ot 
substantial    damages    as    a    result   of    the   injuries    is    prima   facie 


covery.  Ramsey  v.  Holmes  Elec. 
Prot.  Co.,  85  Wis.  174,  55  N.  W. 
301.  ^ 

Contract  to  Refrain  from  Engag- 
ing in  Business.  —  In  Howard  v. 
Taylor,  99  Ala.  450>  I3  So.  121,  an 
action  to  recover  damages  for  breach 
of  a  contract  entered  into  by  the  de- 
fendant on  selling  his  business  to 
the  plaintiff,  whereby  he  agreed  not 
to  carry  on  a  similar  business  in  the 
same  town,  it  was  held  that  evi- 
dence that  the  plaintiff's  business  had 
fallen  off  greatly  after  the  defend- 
ant had  re-engaged  in  business  m 
the  same  town,  and  that  the  defend- 
ant's old  customers  had  returned  to 
him,  furnished  no  data  by  which  the 
jury  could  possibly  arrive  at  the 
amount  of  damages  to  which  the 
plaintiff  was  entitled,  and  hence 
warranted    only    nominal    damages. 

Delayed  Delivery  of  Telegram. 
In  an  action  against  a  telegraph 
company  to  recover  damages  for  fail- 
ure to  deliver  a  telegram  in  _  due 
time,  the  burden  is  on  the  plaintiff 
to  show  affirmatively  that  damage 
resulted  from  the  failure  to  deliver. 
Clarke  v.  Western  Union  Tel.  Co., 
112  Ga.  633,  37  S.  E.  870;  Western 
Union  Tel.  Co.  v.  Waxelbaum,  113 
Ga.  1,017.  39  S.  E.  443- 

In  California  the  Civil  Code  pro- 
vides that  every  contract  by  which 
the  amount  of  damages  to  be  paid 
for  a  breach  of  an  obligaition  is  de- 
tennined  in  anticipation  thereof  is 
to  that  extent  void,  except  that  par- 
ties to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be 
presumed  to  be  the  amount  of 
damages  sustained  by  a  breach 
thereof  when  from  the  nature  of 
the  case  it  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual 
damage.  And  in  Long  Beach  City 
School  Dist.  V.  Dodge,  135  Cal.  401, 
67  Pac.  499,  it  was  held  that  in  an 
action  to  recover  liquidated  damages 
that  it  was  incumbent  upon  the 
party  seeking  recovery  to  show  that 
the  contract  is  within  the  exception, 
the    presumption    being    that    in    the 


absence  of  such  a  showing  the  agree- 
ment is  void. 

7.  Burden  of  Proving  Actual 
Loss  in  Actions  of  Tort. 

Coiniccticnt.  —  Ua.\ens  v.  Hartford 
&  N.  H.  R.  Co.,  28  Conn.  69;  Rose 
V.   Gallup,  2,2)   Conn.   338. 

Georgia.  — Gv\tr  v.  Ward,  23  Ga. 
145. 

lozva.  —  Freeman  v.  Strobehen, 
(Iowa),  97  N.  W.  1,094;  Thompson 
V.  Anderson,  86  Iowa  703,  53  N.  W. 
418. 

Louisiana.  —  Wilde  v.  City  of  Or- 
leans, 12  La.  Ann.  15. 

Maine.  —  Webb  v.  Gross,  79  Me. 
224.  9  Atl.  612. 

Missouri.  —  Brown  v.  Emerson,  18 
Mo.  103. 

O/n'o.  — Huff    V.    Young,    i    Ohio 

504. 

TfJ-ra^.  —  Custard  v.  Burdett,  15 
Tex.  436.  See  also  Smith  v.  Down- 
ing, 6  Ind.  374,  an  action  of  trover 
for  the  unlawful  seizure  of  goods, 
wherein  it  was  shown  that  the  goods 
had  been  restored  to  the  plaintiff,  but 
it  was  not  shown  that  the  plaintiff 
had  suffered  any  damage  from  the 
seizure;  and  it  was  held  that  a  judg- 
ment was  properly  rendered  for  the 
defendant. 

Proof  of  a  Tortious  Invasion  of 
One's  Property  Rights  cannot,  un- 
less supplemented  by  evidence  dis- 
closing the  extent  of  the  loss  there- 
by inflicted  on  the  injured  party, 
afford  a  basis  for  the  recovery  by 
him  of  more  than  nominal  damages. 
Swift    V.    Broyles,    115    Ga.    885,    42 

S.  E.  277. 

In  an  Action  of  Replevin  under 
a  statute  which  contemplates  the 
award  not  merely  of  nominal  dam- 
ages, but  of  such  actual  damaees 
as  the  plaintiff  has  in  fact  sustained 
by  reason  of  the  taking  and  deten- 
tion, or  an  unlawful  detention  of 
the  property,  the  actual  damages 
are  not  to  be  presumed,  but  they 
must  be  proved.  Phenix  v.  Clark, 
2  Mich.  327.  See  also  Miller  v. 
Jones,  26  Ala.  247.  . 

Refusal     to      Permit     Service     of 
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sufficient,  and  entitles  the  plaintiff  to  judgment  for  the  sum  proved, 
unless  the  case  so  made  out  is  met  by  counter  evidence  by  the 
defendant.^ 

b.  Fraud.  —  Thus,  where  damages  are  sought  to  be  recovered  in 
consequence  of  the  commission  of  a  fraud,  the  plaintiff  has  the 
burden  of  proving  the  damage  claimed,''  although  it  is  not  necessary 
that  he  also  show  that  the  defendant  was  benefited.^^ 

c.  Action  by  Ozi'iicr  Out  of  Possession.  —  Where  an  owner  of 
property  out  of  possession  sues  to  recover  damages  for  a  tort  to 
the  property  it  is  incumbent  upon  him  to  show  a  permanent  injury 
to  the  property  for  the  reason  that  he  is  entitled  to  recovery  for 
injuries  done  to  the  reversion  only,  and  failure  to  produce  such 
evidence  is  an  admission  that  no  lasting  injurv  was  done." 

d.  Liquidated  Damages.  —  In  an  action  to  recover  liquidated  dam- 
ages proof  of  actual  damages  is  not  necessary.^- 

3.  Exemplary  Damages.  —  A.  In  General.  —  To  justify  the 
awarding  of  exemplary  damages  for  a  wrongful  act,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  competent  evidence  that  the 
acts  complained  of  were  malicious  and  wanton.^^* 

In  the  Case  of  Negligence    it  must  be  shown  that  the  negligence 


Process.  — In  Paulton  z:  Keith,  23 
R.  I.  164,  49  Atl.  635,  91  Am.  St. 
Rep.  624,  an  action  to  recover  dam- 
ages on  the  ground  that  the  defend- 
ant's agent  had  prevented  an  officer 
from  serving  a  writ  in  behalf  of  the 
plaintiff  on  a  third  person,  it  was 
held  that  a  non-suit  was  properly  di- 
rected in  the  absence  of  any  evidence 
of  pecuniary  loss. 

Value  of  Animal  Killed. —  There 
can  be  no  lawful  recovery  for  the 
wrongful  killing  of  an  animal  in  the 
absence  of  evidence  as  to  its  value. 
Southern  R.  Co.  v.  Varn,  102  Ga. 
764,  29   S.   E.  822. 

8.  Sprague  v.  New  York  &  N.  E. 
R.  Co.,  68  Conn.  345,  36  Atl.  791. 

9.  Tolbert  z\  Caledonian  Ins.  Co. 
loi  Ga.  741,  28  S.  E.  991. 

10.  Leonard  v.  Springer,  197  HI. 
5.P.  64  X.  E.  299.  See  fully  article 
"  pRArn." 

11-     Johnson  v.  Lovett.  31  Ga.  187. 

12.  Sanford  v.  First  Nat.  Bank 
94  Iowa  680,  63  N.  W.  459;  Stanley 
V.  Montgomery.  102  Ind.  102.  26 
N.  E.  213;  Spicer  r.  Hoop,  51  Ind. 
365;  Smith  V.  Coe,  i  Jones  &^S.  (N. 
Y.)  480;  Lay  v.  Bayless,  4  Cold. 
(Tenn.)   246. 

Compare  Hathawav  v.  Lvnn,  75 
Wis.  186,  43  N.  W.  956,  6  L.  R.  A. 
551- 
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13.  Wright  V.  Hollvwood  Ceme- 
tery Corp.,  112  Ga.  884^  38  S.  E.  94; 
Hamilton  v.  Du  Pre,  in  Ga.  819, 
35  S.  E.  684;  Keirman  v.  Heaton,  6g 
Iowa  136,  28  N.  W.  478. 

Nagle  V.  Mullison,  34  Pa.  St.  48, 
where  the  court  in  so  holding  said, 
"  Exemplary  damages  may  follow  in 
the  wake  of  their  existence ;  but 
there  must  be  evidence  on  the  point. 
If  there  is,  it  is  proper  to  submit  it 
to  the  jury  for  the  ascertainment  of 
the  circumstances  that  constitute  op- 
pression and  aggravation.  The  facts 
may  not  satisfy  a  jury  that  ex- 
emplary damages  should  be  given  — 
but  they  alone  can  dispose  of  the 
evidence,  if  there  be  any  on  the 
subject." 

Mere    Mistake    Not    Enough In 

Inman  v.  Ball,  65  Iowa  543,  22  N. 
W.  666,  the  court  in  so  holding  said 
that  if  this  were  not  the  rule  a  party 
might  be  visited  with  exemplary 
damages  for  committing  a  mere 
blunder  without  wrongful,  willful,  or 
malicious  intent.  "  The  law  at- 
taches no  such  consequences  to  a 
mere  mistake."  See  also  Smith  v. 
W  alker,  57  Mich.  4:^6,  22  N.  W.  267, 
24  N.  \V.  830,  26  N.  W.  783. 

Evidence  That  an  Attaching 
Plaintiff  Knew  that  some  of  the 
grounds   alleged   for   the   issuance   of 
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was  gross  and  wanton.^* 

In  Libel  Actions  the  burden  of  proving  malice  is  on  the  plaintiff.^ ^ 

B.  Actual  Damages  as  Prerequisite  to  Exemplary  Damages. 

And  again  it  is  held  that  before  exemplary  damages  for  a  wrongful 

act  can  be  awarded  it  is  incumbent  upon  the  party  seeking  such  to 

show  that  he  has  suffered  actual  substantial  loss  or  injury.^® 


the  writ  of  attachment  were  false, 
and  that  he  had  no  reason  to  beheve 
that  any  of  them  were  true,  is  suffi- 
cient to  support  a  verdict  for  ex- 
emplary damages.  Wright  v.  Wad- 
dell,  89  Iowa  350,  56  N.  W.  650. 

14.  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  523.  See  also  the  article 
"  Negugence." 

15.  Libel — Atwater  v.  Morning 
News  Co.,  67  Conn.  504,  34  Atl.  865, 
holding  that  the  burden  in  this  re- 
spect is  discharged  by  proof  of  pub- 
lication unless  the  occasion  is  one 
of  privilege,  in  which  case  the  plain- 
tiff must  satisfy  the  jury  of  malice 
in  fact  by  a  preponderance  of  the 
evidence.  See  also  the  article 
"  Libel,   and    Slander." 

16.  Actual  Damage  as  Prerequi- 
site to  Exemplary  Damages —  Lamb 
v.  Harbaugh,  105  Cal.  680,  39  Pac. 
56,  (an  action  of  trespass  to  real 
property)  ;  Carson  v.  Texas  Install. 
Co.,  (Tex.  Civ.  App.),  34  S.  W. 
762  (an  action  for  the  wrongful  is- 
suance and  levy  of  a  writ  of  seques- 
tration) ;  Brantigam  v.  While,  73 
111.  561  (an  action  under  the  Illinois 
liquor  law,  by  a  wife,  for  selling 
liquor  to  her  husband)  ;  Fentz  v. 
Meadows,  72  111.  540;  Freese  v.  Tripp, 
70  111.  496;  Alaxwell  V.  Kennedy,  50 
Wis.  645,  7  N.  W.  657;  Kuhn  z: 
Chicago,  M.  &  St.  P.  R.  Co.,  74  Iowa 
^37,  37  N.  W.  116;  and  see  Barber 
V.  Kilbourn,  16  Wis.  485. 

Compare  Blanchard  v.  Burbank, 
16  111.  App.  375,  an  action  of  tres- 
pass for  falsely  imprisoning  the 
plaintiff  in  an  insane  asylum,  where- 
in the  court  charged  the  jury  that 
the  plaintiff  "  can  recover  in  this 
action  only  such  damages  as  she 
shall  have  shown  by  the  evidence, 
in  this  case,  she  actually  suffered  as 
the  result  of  such  wrongful  and 
tortious  act  on  the  part  of  the  de- 
fendants, ...  if  any  there 
was."     The  court  in  holding  the  in- 


struction to  be  erroneous  said  that 
by  confining  the  plaintiff's  recovery 
to  such  actual  damages  as  she  had 
been  able  to  establish  by  affirmative 
proof  excluded  by  its  very  terms 
any  recovery  of  exemplary  damages ; 
that  under  the  instruction  she  was 
precluded  from  recovering  all  dam- 
ages which  the  law  implies  from  the 
wrongful  act  itself,  and  was  re- 
quired to  establish  her  damages  by 
evidence  beyond  and  independent  of 
her  proof  of  the  wrongful  act;  that 
under  this  rule,  however  gross  or 
aggravated  the  wrong  inflicted  might 
be,  unless  she  could  prove  actual 
damages  to  herself  resulting  from 
it  her  action  would  necessarily  fail, 
as  there  would  be  nothing  for  her  to 
recover. 

Rule  Stated. —  In  Schippel  v. 
Norton,  38  Kan.  567,  16  Pac.  804,  the 
court  said :  "  Exemplary  damages 
can  never  constitute  the  basis  of  a 
cause  of  action.  They  are  never 
more  than  incidents  to  some  action 
for  real  and  substantial  damages 
suffered  by  the  plaintiff ;  and  when 
given  they  are  given  only  in  addi- 
tion to  the  real  and  actual  damages 
suffered  and  recovered  by  him.  And 
when  given,  they  are  not  given  upon 
any  theory  that  the  plaintiff  has  any 
just  right  to  recover  them,  but  are 
given  only  upon  the  theory  that  the 
defendant  deserves  punishment  for 
his  wrongful  acts,  and  that  it  is 
proper  for  the  public  to  impose  them 
upon  the  defendant  as  punishment 
for  such  wrongful  acts  in  the  private 
action  brought  by  the  plaintiff  for 
the  recovery  of  the  real  and  actual 
damages  suffered  by  him.  No  right 
of  action  for  exemplary  damages, 
however,  is  ever  given  to  any  private 
individual  who  has  suffered  no  real 
or  actual  damages.  He  has  no  right 
to  maintain  an  action  merely  to  in- 
flict punishment  upon  some  supposed 
wrongdoer.  If  he  has  no  cause  of 
action     independent     of    a    supposed 
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In  the  Federal  Courts,  however,  a  different  rule  prevails,  and  it 
is  not  necessary  that  actual  damage  be  shown  in  order  to  warrant 
the  recovery  of  exemplarv  damages/" 

4.  Mitigation  of  Damag-es.  —  It  is  for  the  alleged  wrongdoer  to 
show  anv  facts  and  circumstances  in  mitigation  of  damages.^* 


right  to  recover  exemplary  dam- 
ages, he  has  no  cause  of  action  at 
all." 

Rule     Stated     and    Applied In 

Stacy  V.  Portland  Pub.  Co.,  68  Me. 
2/9,  an  action  of  libel  .in  which  the 
court  said:  "It  is  said,  in  vindica- 
tion of  the  theory  of  punitive  dam- 
ages, that  the  interests  of  the  indi- 
vidual injured  and  of  society  are 
blended.  Here  the  interests  of  so- 
ciety have  virtually  nothing  to  blend 
with.  If  the  individual  has  but  a 
nominal  interest,  society  can  have 
none.  Such  damages  are  to  be 
awarded  against  a  defendant  for 
punishment.  But  if  all  the  indi- 
vidual injury  is  merely  technical  and 
theoretical,  what  is  the  punishment 
to  be  inflicted  for?  If  a  plaintiff, 
upon  all  such  elements  of  injury  as 
were  open  to  him,  is  entitled  to  re- 
cover but  nominal  damages,  shall 
he  be  the  recipient  of  penalties 
awarded  on  account  of  an  injury  or 
a  supposed  injury  to  others  beside 
himself?  ...  It  would  have 
been  proper  in  this  case  for  the  pre- 
siding justice  to  have  informed  the 
jury  that,  if  the  actual  damages 
were  nominal  and  no  more,  they 
need    not    award   punitive    damages." 

The  California  Civil  Code  pro- 
vides that  in  any  action  for  the 
breach  of  an  obligation  not  arising 
from  contracts  where  the  defendant 
has  been  guilty  of  oppression,  fraud 
or  malice,  actual  or  presumed,  the 
jury  in  addition  to  the  actual  dam- 
ages may  give  damages  for  the  sake 
of  example  or  by  way  of  punishment. 
And  in  Maher  z'.  Wilson,  139  Cal. 
514,  73  Pac.  418,  an  action  for  false 
imprisonment,  it  appeared  that  the 
detention  of  the  plaintiff  was  a  mere 
technical  false  imprisonment ;  but 
it  was  held  that  as  no  actual  dam- 
ages were  shown  and  there  was  no 
evidence  of  malice  or  oppression, 
actual  or  presumed,  the  plaintiff  was 
entitled  to  nominal  damages  only. 

17.  Press  Pub.  Co.  v.  Monroe, 
73  Fed.  196,  wherein  the  court  said : 
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"  If  it  be  once  conceded  that  such 
additional  damages  may  be  assessed 
against  the  wrongdoer,  and,  when 
assessed,  may  be  taken  by  the  plain- 
tiff —  and  such  is  the  settled  law 
of  the  federal  courts  —  there  is 
neither  sense  nor  reason  in  the 
proposition  that  such  additional 
damages  may  be  recovered  by  a 
plaintiff  who  is  able  to  show  that  he 
has  lost  $10,  and  may  not  be  recov- 
ered by  some  other  plaintiff  who  has 
sustained,  it  may  be,  far  greater  in- 
jury, but  is  unable  to  prove  that  he 
is  poorer  in  pocket  by  the  wrong- 
doing of  defendant." 

18.  Burden  of  Proving  Mitigat- 
ing Circumstances.  —  Jackson  v. 
Stanfield,  137  Ind.  592,  36  N.  E.  345, 
23  L.  R.  A.  588. 

Prevention  of  Damages.  —  In  an 
action  to  recover  damages  for  the 
breach  of  a  contract  consequent  upon 
the  breach,  the  burden  of  proving 
that  the  damages  which  have  been 
sustained  could  have  been  prevented 
rests  upon  the  party  guilty  of  the 
breach.  Hamilton  v.  McPherson,  28 
N.  Y.  72,  84  Am.  Dec.  330. 

Negligence  of  Injured  Person. 
In  a  personal  injury  action  the  fact 
that  the  injury  was  aggravated  by 
the  failure  of  the  plaintiff  to  use 
ordinary  care  and  diligence  in  se- 
curing medical  or  surgical  aid  after 
the  injury  is  a  matter  of  defense,  and 
the  burden  is  on  the  defendant  to 
show  it.  Citizens  St.  R.  Co.  v. 
Hobbs,    15   Ind.   App.  610,  43   N.   E. 

479- 

Right       to       Refill       Excavation. 

Where  the  defendant  in  an  action  to 
recover  damages  caused  by  an  al- 
leged unauthorized  excavation, 
claims  that  the  plaintiff  is  not  en- 
titled to  damages  for  the  full  amount 
of  the  diminution  of  value  suffered 
by  his  property  in  consequence  of 
the  excavation  because  the  excava- 
tion can  be  refilled  at  an  expense 
less  than  the  amount  of  such  dimuni- 
tion.  the  burden  is  on  the  defendant 
to  establish  his  claim,  and  in  doing  so 
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5.  Injury  Occasioned  by  Diiferent  Causes.  —  \\'her0  the  injury  for 
which  compensation  is  sought  was  occasioned  by  different  causes, 
for  only  one  of  which  the  defendant  is  in  fact  responsible,  the  burden 
of  proof  is  on  the  plaintiff  to  distinguish  the  damage  resulting 
from  the  cause  for  which  the  defendant  is  responsible  from  that 
resulting  from  the  other  causes/'-* 

III.  OPINIONS  AND  CONCLUSIONS  OF  WITNESSES. 

1.  The  Fact  of  Damage.  —  A.  In  General.  —  Whether  or  not  a 
person  has  been  in  fact  damaged  either  in  person  or  estate  by  the 
wrongful  act  of  another,  cannot  usually  be  proved  by  the  opinions 
or  conclusions  of  witnesses, -°  although  it  has  been  held  proper  to 
permit  a  witness  to  testify  to  the  effect  of  the  alleged  wrongful  act 
as  a  fact  within  his  knowledge.^^  Nor  can  the  fact  that  the 
wrongful  act  did  not  result  in  damage  to  the  person  complaining  be 
shown  by  such  evidence. ^^ 


it  must  necessarily  be  made  to  ap- 
pear that  the  plaintiff  has  the  right 
to  refill.  Karst  v.  St.  Paul  S.  &  T. 
F.    R.    Co.,   23   Minn.  401. 

19.  Priest  v.  Nichols,  116  Mass. 
401.  See  also  Mark  v.  Hudson  River 
Bridge  Co.,  103  N.  Y.  28,  8  N.  E. 
243- 

Where  it  is  claimed  that  the  in- 
juries complained  of  produced  or  ex- 
cited disease,  it  should  appear  in  or- 
der to  warrant  the  assessment  of 
damages  for  the  results  of  the  dis- 
ease, not  only  that  the  injury  was 
the  possible  cause  of  the  disease,  but 
other  causes  should  be  so  excluded 
and  the  circumstances  be  such  as  to 
leave  a  reasonable  inference  that  the 
injury  was  the  actual  cause.  Hous- 
ton v.  Traphagen,  47  N.  J.  L.  2;^. 

20.  Donnell  v.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59. 

21.  O'Grady  v.  Julian,  34  Ala.  88. 

22.  Augusta  v.  Lombard,  93  Ga. 
284,  20  S.  E.  312. 

In  an  Action  to  Recover  Dam- 
ages for  Injuries  Caused  by  the 
Erection  of  a  Mill  Dam  resulting 
in  the  diversion  of  the  stream  and 
overflowing  plaintiff's  lands,  it  is 
error  to  permit  a  witness  for  the 
defendant  to  state  that  in  his  opinion 
the  plaintiff's  lands  were  not  injured 
by  the  erection  of  the  dam.  Hames 
V.  Brownlee,  63  Ala.  277.  "  Whether, 
in  this  case,  injury  had  been  done, 
and  the  extent  of  it,  were  questions 
for  the  jury  to   decide,  and  not  the 


witness.  He  might  have  testified 
whether  or  not  there  was  any  over- 
flow, and  the  extent  of  it,  if  there 
was ;  what  was  the  condition  of  the 
land  when  overflowed ;  whether  it 
was  arable  or  not ;  what  was  its 
value ;  and  of  such  other  particulars 
and  facts  as  would  enable  the  jury 
to  form  a  correct  opinion  of  their 
own,  to  be  embodied  in  their  ver- 
dict. They  have  nothing  to  do,  in 
such  a  case  as  this,  with  the  mere 
opinion  of  a  witness  in  respect  of 
the  quantum  of  damages.  It  is  the 
office  of  the  latter  to  inform  t4ie  jurj^ 
what  the  facts  and  circumstances  of 
the  case  to  be  decided  are ;  and  of 
the  jury,  to  determine  what  effect 
and  influence  they  are  entitled  to  in 
the  formation  of  the  verdict  to  be 
rendered." 

In  an  Action  Against  the  Sureties 
on  a  Garnishment  Bond,  it  is  error 
to  permit  the  defendant  to  state  why 
he  thought  he  did  not  damage  the 
plaintiff.  Such  a  statement  is  an 
argument  rather  than  testimony. 
]\lobile  Furn.  Com.  Co.  v.  Little,  108 
Ala.  399,  19  So.  443. 

Waste In  an  action  by  a  land- 
lord against  his  tenant  for  acts  which 
the  law  constitutes  waste,  opinions 
of  witnesses  that  the  acts  in  question 
were  not  injurious  to  the  inheritance, 
and  therefore  not  waste,  are  inadmis- 
sible. ]\IcGregor  v.  Brown,  10  N. 
Y.  114,  wherein  the  court  said: 
"  When  the   law   defines   waste  to  be 
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There  are  cases,  however,  in  which  the  opinion  of  a  witness  that 
the  damage  would  not  have  been  done  if  the  conditions  had  remained 
unchanged,  together  with  the  facts  upon  which  the  opinion  is 
founded,  has  been  held  admissible.-^ 

B.  Result  Observable  as  Existing  Condition.  —  And  the 
testimony  of  a  witness  to  the  fact  of  injury  is  not  objectionable  as  a 
mere  opinion  where  it  is  in  reality  the  statement  of  the  result  of 
such  wrongful  act,  and  is  observable  as  an  existing  condition.^* 

2.  The  Amount  of  Damages.  —  A.  In  General.  —  It  is  a  general 
rule  that  on  an  issue  as  to  the  quantum  of  damages  for  an  injury  to 
the  person  or  estate,  the  opinions  and  conclusions  of  witnesses  as  to 
the  amount  of  indemnity  proper  to  be  awarded  are  not  admissible. ^^^ 


whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance,  it  does 
not  mean  that  it  is  to  be  left  to  a 
jury  to  determine,  according  to  the 
opinions  of  witnesses,  whether  the 
act  complained  of  causes  such  dam- 
age. Certain  acts  are,  in  contempla- 
tion of  law.  per  se  injurious  to  the 
freehold,  and  the  only  subject  of  in- 
quiry for  the  jury  is  whether  such 
acts  have  been  committed."  .  .  . 
The  act  in  question  "  was  in  itself 
an  act  of  waste ;  and  whether  it  was 
so  or  not  is  a  question  of  law,  to  be 
decided  by  the  court  and  not  by  the 
opinions  of  witnesses." 

23.  Augusta  v.  Lombard,  93  Ga. 
284,  20  S.  E.  312.  See  also  Ranch  zr. 
New  York,  L.  &  W.  R.  Co.,  17  N. 
Y.  St.  401,  2  N.  Y.  Supp.  108. 

24.  Result  Observable  as  Exist- 
ing Condition. —  In  Denver  T.  & 
Ft.  W.  R.  Co.  v.  Pulaski  Irr.  D.  Co., 
19  Colo.  367,  35  Pac.  910,  an  action 
to  recover  damages  for  a  trespass 
upon  the  plaintiff's  ditch,  certain  wit- 
nesses were  permitted  to  give  esti- 
mates as  to  the  extent  the  carrying 
capacity  of  the  ditch  was  diminished 
by  reason  of  the  interference  com- 
plained of,  over  the  objection  that 
such  testimony  was  inadmissible  be- 
cause it  was  the  mere  opinion  of  wit- 
nesses who  were  not  experts. 

Effect  of  Fire —  In  an  action  to 
recover  damages  by  fire  to  grass  and 
trees  on  the  plaintiff's  lands,  testi- 
mony of  the  plaintiff  as  to  how  he 
found  them  and  what  effect  the  fire 
had  upon  them  as  ascertained  by 
him  in  an  examination  testified  to  is 
not  vuhierable  to  the  objection  that 
the  witness  does  not  state  facts,  but 
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only  his  conclusion.  Brooks  v.  Chi- 
cago M.  &  St.  P.  R.  Co.,  73  Iowa 
179,  34  N.  W.  805. 

25.  Alabama.  —  Chandler  v.  Bush, 
84  Ala.   102,  4  So.  207. 

California.  —  Hays  v.  Windsor, 
130  Cal.  230,  62  Pac.  395;  Razzo  v. 
Varni,    (Cal.),  21   Pac.  762. 

Colorado.  —  Old  v.  Keener,  22 
Colo.  6,  43  Pac.  127. 

Georgia.  —  Central  R.  &  Bkg.  Co. 
V.  Kelly,  58  Ga.  107;  Central  R.  & 
Bkg.  Co.  V.  Senn,  ys  Ga.  70=; ;  Smith 
V.  Eubanks,  72  Ga.  280;  Woodward 
V.  Gates,  38  Ga.  205. 

Illinois.  —  Gilmore  v.  Fries,  34  III. 
App.  137;  Chicago  &  A.  R.  Co.  v. 
Springfield  &  N.  W.  R.  Co.,  67  111. 
142;  Chicago  &  E.  I.  R.  Co.  v.  Rob- 
erts, 35  111.  App.  137. 

Indiana.  —  Sinclair  v.  Roush,  14 
Ind.  450. 

Iowa.  —  Dougherty  v.  Stewart,  43 
Iowa  648;  Hartley  v.  Keokuk  &  N. 
W.  R.  Co.,  8s  Iowa  455,  52  N.  W. 
352;  Cannon  v.  Iowa  City,  34  Iowa 
203. 

Kansas.  —  Atchison  T.  &  S.  F.  R. 
Co.  v.  Wilkinson,  55  Kan.  83,  39 
Pac.  1,043. 

Michigan.  —  Howell  v.  Aledler,  41 
Mich.  641,  2  N.  W.  911. 

Alinncsota.  —  Sowers  v.  Dukes,  8 
Minn.  23. 

Nebraska.  —  Wellington  v.  iMoore, 
37  Neb.  560,  56  N.  W.  200. 

Nezu  York.  —  Lincoln  v.  Saratoga 
&  S.  R.  Co.,  23  Wend.  425 ;  Green 
V.  Plank,  48  N.  Y.  669;  Moorehouse 
V.  Mathews,  2  N.  Y.  514. 

North  Dakota.  —  Knuland  v.  Great 
West.  El.  Co.,  9  N.  D.  49,  81  N.  W. 
67. 
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There  have  been  cases,  however,  in  which  the  reception  of  such 
evidence  was  not  material  error,  where  it  appeared  that  the  jury  did 
not  consider  the  evidence  in  making  up  their  verdict,  and  the  amount 
of   damages    awarded    was    fully    authorized   by   other   competent 

The  Reason  for  This  Rule  is  that  it  is  the  province  of  the  jury  to 
estimate  the  damages  upon  the  facts  as  shown  by  the  evidence,  '  and 


O/u'o.— Alexander  v.  Jacoby,  23 
Ohio  St.  358. 

Oregon.  —  Burton  v.  Severance,  22 
Or.  91,  29  Pac.  200. 

Rhode  Island.— Tmg\ey  v.  Provi- 
dence, 8  R.  I.  493- 

South  Dakota.  —  Erickson  v. 
Sophy,  10  S.  D.  71,  71  N.  W.  758; 
Tenney  v.  Rapid  City,  (S.  D.),  90 
N.  W.  96;  Webster  v.  White,  8  S.  D. 
479,  66  N.  W.  1,145- 

Tennessee.  — McWhivicr  v.  Doug- 
las, I  Coldw.  591-  ^    ^    X.    ^ 

re.ra.f.  — Houston  &  T.  C.  R.  Co. 
V.  Burke,  55  l^ex.  323,  40  Am.  Rep. 
808;  Taylor  v.  Long,  (Tex.),  16 
S.  W.  1,084. 

IViscansin.  —  WyVie  v.  Wassau,  48 
Wis.  506,  4  N.  W.  682. 

See  also  article  "Expert  and 
Opinion   Evidence." 

A  Witness  Is  Never  Permitted-  to 
Estimate  the  Amount  of  Damages 
which  a  party  has  sustained  by  the 
doing  or  not  doing  of  a  particulaf 
act.  That  is  the  province  of  the  jury, 
and  a  witness  cannot  be  allowed  to 
usurp  it.  H'e  may  state  facts  show- 
ing the  extent  of  the  damages  and 
any  other  pertinent  matters.  But 
the  measuring  of  the  amount  of  dam- 
ages in  dollars  and  cents  is  not  a 
fact.  It  is  a  matter  of  opinion  or 
speculation.  Little  Rock  M.  R.  & 
T.  R.  Co.  V.  Haynes,  47  Ark.  497, 
I  S.  W.  774,  a  personal  injury  ac- 
tion in  which  the  plaintiff  was  per- 
mitted to  testify  to  the  amount  of 
damages  sustained  by  him  by  reason 
of  the  injuries. 

Breach  of  Contract.  —  It  is  not 
competent  for  a  witness  to  testify  to 
his  opinion  that  the  breach  of  _  a 
given  contract  by  one  of  the  parties 
thereto  caused  damages  to  the  other 
in  a  lump  sum  stated.  Foote  v.  Ma- 
lony,  IIS  Ga.  985,  42  S.  E.  4I3- 

The  extent  of  damage  to  credit  by 
attachment  proceedings  is  an  infer- 
ential fact  to  be  arrived  at  by  weigh- 


ing all  the  facts  and  circumstances, 
and  it  is  error  to  permit  plaintiff  ni 
an  action  on  an  attachment  bond  for 
the  wrongful  issuance  of  the  attach- 
ment to  testify  that  the  levy  of  the 
attachment  damaged  his  credit,  and 
the  amount.  Trammell  v.  Ram- 
mage,  97  Ala.  666,  II  So.  916. 

Wrongful  Death.  —  Whether  or 
not  the  plaintiffs  in  an  action  to  re- 
cover damages  for  the  wrongful 
death  of  their  mother  had  an  ex- 
pectation that  she  would  have  con- 
tinued to  aid  them  had  she  lived  can- 
not be  shown  by  the  opinions  of  wit- 
nesses. The  witnesses  should  be  con- 
fined to  a  statement  of  the  facts, 
leaving  it  to  the  jury  to  draw  their 
own  conclusions.  San  Antonio  &  A. 
P.  R.  Co.  V.  Long,  87  Tex.  148,  27 
S.  W.  113,  47  Am.  St.  Rep.  87. 

Waste.  — In  an  action  by  a  re- 
mainder man  to  recover  damages 
for  waste,  the  question  whether  the 
inheritance  would  be  worth  more  or 
less  in  consequence  of  the  alleged 
waste,  and  if  less  how  much,  is  ob- 
jectionable as  calling  for  a  specula- 
tive opinion.  Van  Deusen  v.  Young, 
29  N.  Y.  9,  where  the  court  said  that 
if  it  is  incompetent  to  prove  by  wit- 
nesses their  opinions  of  the  benefit 
to  the  inheritance  by  the  cutting  of 
the  timber  it  clearly  is  incompetent 
to  prove  the  damages  to  the  inheri- 
tance in  the  same  way. 

26.  East  Tennessee  V.  &  G.  R. 
Co.  V.  Warmack,  86  Ga.  351,  12  S.  E. 
81  ■? 

27.  Central  R.  &  Bkg.  Co.  -.'. 
Kelly,  58  Ga.  107.  And  see  cases 
cited  supra. 

Rule  Stated.  — In  Davis  v.  Central 
R.  Co.,  60  Ga.  329,  the  court  said: 
"There  is  no  known  rule  of  law  by 
which  witnesses  can  give  you  the 
amount  in  dollars  and  cents,  as  the 
amount  of  injury,  but  this  is  left_  to 
the  enlightened  conscience  of  an  im- 
partial .lury.  This  does  not  mean 
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the  only  end  accomplished  by  the  admission  of  such  opinions  and 
conclusions  is  the  substitution  of  witnesses  for  jurors  and  of 
theories  for  facts. -^ 

B.  Amount  Capable  oi?  Computation.  —  The  opinions  and  con- 
clusions of  witnesses  as  to  the  amount  of  damages  for  an  injury 
have  sometimes  been  received  where  the  amount  is  capable  of  being 
reached  by  computation,-^  or  where  it  is  a  question  of  value.^° 

C.  Estimate  on  Items  Stated. —  And  it  is  sometimes  held 
allowable  for  a  witness,  after  stating  that  damages  exist  and  the 
particular  items  thereof,  to  make  a  general  estimate  of  the  amount, 
leaving  it  to  the  cross-examination  to  develop  how  much  the 
witness  affixed  to  each  item.^^ 


IV.  MATTERS  TO  AID  IN  ASSESSING  DAMAGES. 

1.  Nature  and  Extent  of  the  Injuries.  — A.  Actual  Damages. 
a.  In  General.  —  In  an  action  to  recover  damages  for  injuries  either 
to  the  person  or  estate,  suffered  by  the  plaintiff  in  consequence  of 
the  wrongful  act  or  acts  of  the  defendant,  in  order  that  the  jury  or 
other  triers  of  the  fact  may  have  the  necessary  and  proper  data  to 
aid  thetn  in  assessing  the  amount  of  damages  to  which  the  plaintiff 
may  be  entitled,  the  plaintiff  has  the  right  to  introduce  any  compe- 
tent evidence  tending  to  show  how  he  was  injured,  the  nature  and 
extent  of  the  injury,  and  the  like.^- 


that  juries  can  arbitrarily  enrich  one 
party  at  the  expense  of  the  other, 
nor  that  they  should  act  unreason- 
ably through  mere  caprice.  But  it 
authorizes  you  to  give  reasonable 
damages  where  the  proof  shows  that 
the  law  authorizes  it." 

28.  Alexander  v.  Jacoby,  23  Ohio 
St.  358. 

29-  Fayetteville  &  L.  R.  Co.  v. 
Combs,  51  Ark.  324,  11   S.  W.  418. 

In  an  action  to  recover  damages 
resulting  from  the  construction  of  a 
bridge,  preventing  vessels  from  stop- 
ping at  the  dock,  it  is  competent  for 
the  plaintiff,  after  showing  such  in- 
terference, to  give  a  general  estimate 
of  the  damage  caused  him  thereby; 
and  it  is  proper  for  the  defendant  to 
cross-examine  the  plaintiff  in  such 
case  as  to  the  particulars  upon  which 
he  forms  his  estimate.  Maxwell  v. 
Bay  City  Bridge  Co.,  46  Mich.  278, 
9  N.  W.  410. 

30.  Value  of  Child's  Services. 
In  an  action  to  recover  damages  for 
the  negligent  killing  of  a  child  five 
years  old,  the  testimony  of  witnesses 
shown  by  their  knowledge  or  ex- 
perience to  be  qualified  to  express  an 
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opinion  upon  the  pecuniary  value  to 
its  parents  of  the  services  and  as- 
sistance of  such  child  from  the  age 
named  until  the  age  of  maturity  over 
and  above  the  cost  of  its  care,  sup- 
port, maintenance  and  education  is 
admissible,  not  for  the  purpose  of 
controlling  but  of  aiding  the  jury  in 
reaching  a  just  conclusion.  Raynow- 
ski  V.  Detroit,  B.  C.  &  A.  R.  Co.,  74 
]\Iich.  20,  41  N.  W.  847. 

31.  Dougherty  v  Stewart,  43  Iowa 
648. 

In  Vandine  v.  Burpee,  13  Mete. 
(]\Iass.)  288,  46  Am.  Dec.  y:^^,  an 
action  to  recover  damages  for  in- 
juries done  to  plaintiff's  garden  and 
nursery,  by  smoke,  heat  and  gas  from 
the  defendant's  brick  kilns,  experi- 
enced gardeners,  who  had  examined 
the  garden  after  the  burning  of  the 
kiln  at  the  time  complained  of,  testi- 
fied to  the  injury  to  the  trees,  vege- 
tation, etc.,  which  they  had  noticed, 
and  which  was  in  their  opinion 
caused  as  alleged,  and  were  then 
permitted  to  state  the  amount  of 
damage  occasioned  by  the  injuries 
to  which  they  had  just  testified. 

32.  Nature   and   Extent     of    the 
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Injuries.  —  Georgia.  —  Georgia  R. 
Bkg.  Co.  V.  Berry,  "8  Ga.  744.  4  S. 
E.  lo;  Louisville  &  N.  R.  Co.  v. 
Spinks,  104  Ga.  692,  30  S.  E.  968. 

Maryland.  —  Baltimore  &  Y.  Tpke. 
Co.  V.  Crowther,  63  Md.  558,  i  Atl. 
279. 

New  York.  —  Doyle  v.  Manhattan 
R.  Co.,  128  N.  Y.  488,  28  N.  E.  495- 

Pennsylvania.— Viti'ihnr^  Coal  Co. 
V.  Foster,  59  Pa.  St.  365. 

Tf .ra.y.  —  Taylor  v.  Long,  (Tex.), 
16  S.  W.  1,084.  And  see  cases  cited 
passim. 

Breach  of  Contract.  —  Where  the 
plaintiff  by  exercise  of  his  right  of 
election  has  rescinded  his  contract 
with  the  defendant  and  brings  suit 
for  damages  for  breach  thereof,  it  is 
competent  for  the  plaintiff  to  show 
as  upon  a  quantum  meruit  what  was 
agreed  to  be  paid  under  the  contract 
for  the  services  of  himself  and  his 
employes  in  addition  to  the  value  of 
his  personal  labor,  actual  outlay  and 
liability  in  prosecution  of  the  work 
as  bearing  on  the  question  of  dam- 
ages.    Jones  V.  Mial,  89  N.  C.  89. 

Cost  of  Completing  Contract — In 
Forbes  v.  Howard,  4  R.  L  364,  an 
action  to  recover  damages  for  breach 
of  a  contract  for  not  furnishing  a 
theater  building  according  to  con- 
tract, it  was  held  that  evidence  of 
the  cost  to  which  the  plaintiff  was 
neces-sarily  put  in  furnishing  proper 
fixtures  required  to  be  furnished  by 
the  defendant  under  the  contract, 
might  be  given  in  evidence  to  enable 
the  jury  to  estimate  the  damages  sus- 
tained by  the  plaintiff. 

In  an  Action  on  a  Breach  of  Cov- 
enant of  Title  it  is  competent  to  re- 
ceive evidence  of  the  pecuniary  ad- 
vantages or  disadvantages  of  the  part 
lost,  and  the  inquiry  should  not  be 
unduly  limited  while  it  is  confined  to 
the  proper  point.  Beaupland  v.  Mc- 
Keen,  28  Pa.  St.  124,  70  Am.  Dec. 
115,  holding,  however,  that  in  this 
particular  case  it  was  error  to  admit 
evidence  of  the  expense  of  erecting 
improvements  on  an  adjoining  tract 
of  land.  And  see  article  "  DiJEds." 
Injuries  Necessitating  Withdrawal 
from  Firm — In  International  &  G. 
N.  R.  Co.  V.  Irvine,  64  Tex.  529,  an 
action  to  recover  damages  for  per- 
sonal injuries,  it  was  held  proper  to 
permit  the  plaintiff  to  testify  that  in 


consequence  of  the  injuries  received 
he  was  unable  to  perform  his  duties 
as  a  member  of  a  firm  to  which  he 
belonged,  and  that  in  consequence 
of  this  he  withdrew  from  the  part- 
nership. 

Loss  of  Service  of  Horse —  In 
Guerin  2'.  New  England  Tel.  &  T. 
Co.,  70  N.  H.  133,  46  Atl.  185,  an  ac- 
tion to  recover  damages  for  injuries 
to  a  horse  resulting  from  excessive 
driving,  it  was  held  error  to  refuse 
to  permit  plaintiff  to  testify  to  the 
amount  of  damages  resulting  to  him 
from  the  loss  of  the  horse's  services. 
"  Such  loss  of  service  was  apparently 
the  natural  consequence  and  proxi- 
mate result  of  the  wrong  complained 
of,  and  constituted  one  of  the  proper 
elements  to  be  considered  by  the  jury 
in  their  assessment  of  damages,  un- 
der suitable  instructions  from  the 
court." 

In  an  Action  of  Trespass  Against 
a  Landlord  to  recover  damages  fof 
destroying  the  plaintiff's  store  and 
depriving  him  of  his  business,  it  is 
competent  for  the  plaintiff  to  give 
evidence  that  after  the  trespass  he 
procured  another  store  for  his  busi- 
ness, the  best  he  could  obtain  for  the 
purpose,  but  less  advantageous  than 
the  one  destroyed.  Chandler  v.  Alli- 
son, 10  Mich.  460.  In  this  case  it 
was  also  held  that  evidence  that  por- 
tions of  the  store  were  underlet  by 
him  and  at  what  rates  was  admissible 
as  showing  whether  the  portion 
which  he  retained  and  occupied  was 
held  by  him  at  an  advantageous 
rate,  and  whether  accordingly  his 
rights   were  worth  anything. 

Unlawful  Eviction —  In  Sheets 
V.  Joyner,  11  Ind.  App.  205,  38  N.  E. 
830,  an  action  to  recover  damages 
for  the  unlawful  eviction  of  a  tenant, 
it  was  held  that  evidence  of  the 
value  of  the  lease  of  the  premises  for 
the  unexpired  term  was  admissible. 
See  also  Richardson  v.  Callihan,  73 
Miss.  4,  19  So.  95.  And  in  Moyer  7'. 
Gordon,  113  Ind.  282,  14  N.  E.  476, 
an  action  against  a  landlord  for  the 
unlawful  entry  and  forcible  expulsion 
of  the  plaintiff  from  the  leased  prem- 
ises, it  was  held  proper  to  show  the 
actual  injury  to  the  plaintiff's  goods 
and  property;  the  actual  inconveni- 
ence and  expense  of  being  deprived 
of  their  use  and  of  restoring  them  to 
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In  the  Case  of  Contracts  it  is  presumed  that  the  parties  contem- 
plated the  usual  and  necessary  consequences  of  a  breach  when  the 
contract  was  made,  and  if  the  contract  was  made  with  reference 
to  special  circumstances  fixing  or  affecting  the  amount  of  damages, 
those  special  circumstances  may  be  shown  for  the  purpose  of  having 
the  damages  assessed  accordingly.^^ 

Oral  Evidence  is  sometimes  admissible  to  show  special  circum- 
stances known  to  the  parties  under  which  the  contract  was  entered 
into,  for  the  purpose  of  allowing  the  foundation  for  damages  which 
could  not  otherwise  be  said  to  have  been  in  the  contemplation  of  the 
parties  at  the  time.^* 


their  proper  places,  and  any  bodily 
or  mental  anguish  and  suffering,  or 
injury  to  his  pride  and  social  posi- 
tion, and  for  the  sense  of  shame  and 
humiliation  of  having  his  wife  and 
family  turned  out  of  their  home  into 
the  public  street. 

"Unlawful  Detention In  an  ac- 
tion to  recover  damages  for  the  un- 
lawful detention  of  premises  held 
over  by  the  defendant  after  the  ter- 
mination of  his  tenantcy,  the  lease  is 
admissible  as  evidence  of  the  amount 
of  damages  for  the  unlawful  deten- 
tion. Whipple  V.  Shewalter,  91  Ind. 
114.  And  see  article  "Forcible  En- 
try AND  Detainer." 

Obstructing  Private  Way.  —  In  an 
action  to  recover  damages  for  the 
wrongful  obstruction  of  a  private  way 
over  the  land  of  the  defendant,  evi- 
dence of  expenditures  made  by  the 
plaintiff  in  improving  the  way  is  ad- 
missible. Hall  V.  Hagaman,  84  Ind. 
287. 

33.  Booth  z>.  Sputen  Duyvil  Roll. 
Mill  Co.,  60  N.  Y.  487;  Mace  v. 
Ramsey,  74  N.  C.  11. 

Contracts  Connected  by  Mutual 
Reference.  —  In  Bridgewater  Gas  Co. 
Z-.  Home  Gas  Fuel  Co.,  59  Fed.  40,  an 
action  to  recover  damages  for  breach 
of  a  contract  to  furnish  the  plaintiff 
with  natural  gas  under  an  agree- 
ment stipulating  for  a  division  of  the 
pas  thus  supplied  on  a  certain  basis, 
it  was  held  that  contracts  between  the 
plaintiff  and  several  customers  con- 
temporaneous with  the  mentioned 
contract  and  connected  with  it  by 
mutual  references,  for  the  supply  of 
gas  at  fixed  rates,  was  competent  evi- 
dence in  respect  to  tlie  damages  sus- 
tained by  the  plaintiff  from  "the  de- 
fendant's breach. 
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Burden  of  Proving  Special  Circum- 
stances—  In  Pacific  Express  Co.  v. 
Darnell,  62  Tex.  639,  an  action  to 
recover  damages  for  the  alleged 
wrongful  delay  in  the  delivery  of 
certain  machinery  resulting  in  the 
suspension  of  the  plaintiff's  milling 
operations,  it  was  held  that  in  order 
to  authorize  a  recovery  for  the  loss 
of  profits  occasioned  by  such  sus- 
pension it  was  essential  for  the  plain- 
tiff not  only  to  prove  that  the  sus- 
pension was  caused,  or  rather  con- 
tinued, by  the  failure  to  promptly  for- 
ward the  machinery,  but  also  that 
such  facts  had  been  communicated  to 
the  defendant  as  would  have  reason- 
ably indicated  that  suspension  would 
or  might  have  been  expected  to  result 
from  such  delay. 

34.  Hopkins  v.  Sandford,  41  ^lich. 
243,  2  N.  W.  39. 

Oral  Evidence  of  Proposed  TTse  of 

Premises    Leased In    Dempsey    v. 

Hertzfield,  30  Ga.  866,  an  action  by  a 
tenant  against  a  landlord  for  breach 
of  a  written  contract  to  render  the 
premises  tenantable,  it  was  held  ad- 
missible for  the  plaintiff  to  show  by 
parol  evidence  the  purpose  for 
which  the  defendant  knew  the  house 
had  been  rented.  Such  evidence,  said 
the  court,  "  did  not  .  .  .  add 
anything  to  the  written  contract ;  it 
only  went  to  show  the  amount  of 
damage  properly  chargeable  against 
the  defendant  on  account  of  the 
breach  of  the  contract  as  it  stands 
in  the  writing.  His  contract  was  to 
stop  the  leak,  and  the  plaintiff,  in 
order  to  recover  damages  for  the 
breach  of  it,  had  to  show,  not  only 
that  he  had  sustained  injury,  but 
that  the  injury  was  such  an  one  that 
the    parties    must    be    presumed,    in 
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b.  Other  Similar  Occurrences.  —  In  an  action  to  recover  damages 
resulting  from  the  wrongful  acts  or  omissions  of  the  defendant,  evi- 
dence of  the  payment  of  damages  by  the  defendant  for  other  similar 
occurrences,  and  of  the  amounts,  is  not  admissible  on  the  question 
of  damages  recoverable  by  the  plaintiff.^^ 

c.  Occurrences  Subsequent  to  Commencement  of  Action. 
Although  a  recovery  cannot  be  had  for  injuries  accruing  subsequent 
to  the  commencement  of  an  action,  evidence  of  such  occurrences  has 
sometimes  been  received.^®  And  in  some  cases  it  has  been  held  that 
evidence  of  such  occurrences  is  not  admissible  in  aggravation  of 
damages  ;"^  while  in  other  cases  this  rule  has  been  held  to  be 
inapplicable.^^ 


reasonable  contemplation,  to  have 
foreseen  that  it  would  be  a  probable 
consequence  of  a  breach  of  the  con- 
tract. The  purpose  for  which  the 
house  was  to  be  used  showed  what 
sort  of  things  the  parties  must  have 
foreseen  would  be  injured  by  a  fail- 
ure to  stop  the  leak." 

35.  On  the  Trial  of  an  Action  for 
Flowing  Land,  evidence  is  not  ad- 
missible that  the  mill  owner  (Amos- 
keag  Mfg.  Co.  z\  Worcester,  60  N.  H. 
522),  or  a  former  owner  of  the  dam 
paid  money  as  damages  for  flowing 
land  other  than  that  of  the  land  in 
question.  Tyler  z'.  Mather,  g  Gray 
(Mass.)  177,  wherein  the  court  said, 
"  Such  payments  for  such  purposes 
had  no  relation  to  the  precise  ques- 
tion at  issue  between  the  parties. 
.  .  .  These  facts  would  only  show 
that  certain  land  owners  claimed 
compensation  for  some  injury  alleged 
to  have  been  occasioned  by  the  inun- 
dation of  their  lands,  and  that  their 
claims  were  acquiesced  in  and  sub- 
mitted to  by  the  proprietors  of  the 
mill ;  but  would  afford  no  evidence 
either  of  the  degree  of  damage  actu- 
ally sustained  or  of  the  height  of  the 
dam  by  which  it  was  produced." 
And  this  has  been  held,  although  it 
is  shown  that  the  two  tracts  of 
land  are  on  about  the  same  level. 
Kelliher  v.  Miller,  97  Mass.  71. 
"How  much  the  complainant's  land 
had  been  injured  was  the  question 
upon  trial.  The  circumstances  in  the 
other  case  may  have  been  very  dis- 
similar, and  the  amount  of  damages 
paid  to  the  other  land  owner  may 
have  been  greater  or  less  than  ade- 
quate compensation  to  him.  .  .  . 
It  does  not  fall  within  the  analogy  of 


those  cases  which  permit  the  value 
of  adjacent  and  similarly  situated 
parcels  of  land,  as  indicated  by  the 
prices  for  which  they  have  sold,  to 
be  shown  where  the  question  on  trial 
is  the  value  of  the  estate." 

36.  Polly  V.  McCall,  ?7  Ala.  20, 
an  action  to  recover  damages  for 
overflowing  land  in  which  it  was  held 
that  such  evidence  was  admissible  for 
the  purpose  of  affording  information 
to  the  jury  of  the  consequence  of  the 
diversion,  under  similar  circum- 
stances, before  the  suit. 

37.  Greenleaf  v.  McColley,  14  N. 
H.  303.  See  also  article  "  I3reach 
OF   Marriage   Promise." 

38.  In  Siles  v.  Tilford,  10  Wend. 
(N.  Y.)  338,  an  action  for  seducing 
the  plaintiff's  daughter  brought  in 
December,  1840,  in  which  it  appeared 
that  the  daughter  gave  birth  to  a 
child  in  April  following,  it  was  held 
that  the  admission  of  evidence  of  the 
loss  of  services  and  of  expenses  in- 
curred after  the  suit  was  brought  was 
not  error,  the  court  basing  its  rul- 
ing on  the  theory  that  the  action  was 
altogether  anomalous  in  its  character 
and  that  the  ordinary  rules  of  evi- 
dence could  not  in  all  their  strictness 
be  applied  to  it  without  defeating  its 
essential  object. 

In  an  Action  for  Slander,  evi- 
dence of  other  similar  words  spoken 
at  other  times  and  places,  whether 
spoken  prior  to  or  subsequent  to  the  ' 
beginning  of  the  action,  is  admissible 
to  show  that  the  words  charged  in 
the  complaint  were  spoken  with  mal- 
ice. Barker  v.  Prizer,  150  Ind.  4,  48 
N.  E.  4.  See  also  Bailey  v.  Bailey, 
94  Iowa  598,  63  N.  W.  341 ;  Craven 
V.  Walker,  loi  Ga.  S45,  29  S.  E.  152. 

Vol.  IV 


18 


DAMAGES. 


B.  Exemplary  Damages.  —  Where  exemplary  or  punitive  dam- 
ages are  claimed  for  the  wrongful  acts  of  the  defendant,  all  the 
circumstances  immediately  conndcted  with  the  transaction  and  tend- 
ing to  exhibit  or  explain  it  in  its  entirety  are  legitimate  subjects  of 
inquiry.^'' 

In  the  Case  of  Torts  where  there  is  evidence  that  the  trespass 
complained  of  was  malicious,  the  court  should  not  be  too  stringent  in 
adhering  to  the  strict  rules  of  evidence,  and  exclude  evidence  as  to 
damage,  but  should  rather  wait  and  instruct  the  jury  as  to  the  true 
rule  to  be  given  to  the  whole  evidence.*" 

C.  Facts  and  Circumstances  Mitigating  Injury.  —  The  rule 
stated  supra  as  to  the  admissibility  of  facts  and  circumstances  as  to 


See  also  article  "  LiBEL  and  Slan- 
der." 

39.  Alabama.  —  Alahamz  G.  S.  R. 
Co.  V.  Frazier,  93  Ala.  45,  9  So.  303, 
30  Am.  St.  Rep.  28. 

Connecticut.  —  ^Merrills  v.  Tariff 
Mfg.  Co.,  ID  Conn.  384,  27  Am.  Dec. 
682. 

Georgia.  —  Georgia  R.  &  Bkg.  Co. 
V.  Eskew,  86  Ga.  641,  12  S.  E.  1,061, 
22  Am.  St.  Rep.  490. 

Kentucky.  —  Louisville  C.  &  L.  R. 
Co.  V.  Mahony,  7  Bush  235. 

Maryland.  —  Shindel  v.  Shindel,  12 
Md.  108. 

New  York.  —  Voltz  v.  Blackmar, 
64  N.  Y.  440;  Millard  v.  Brown,  35 
N.  Y.  297. 

Vermont.  —  Camp  v.  Camp,  59  Vt. 
667,  10  Atl.  748. 

Conduct  of  Employe In  an  ac- 
tion to  recover  damages  for  the 
wrongful  expulsion  of  the  plaintiff 
from  the  defendant's  train,  evidence 
that  the  conductor  was  in  a  bad 
temper  when  he  re-entered  the  coach 
after  ejecting  the  plaintiff  is  admis- 
sible in  corroboration  of  testimony 
tending  to  show  that  the  plaintiff  was 
ejected  in  a  rude,  insulting  and  rough 
manner.  St.  Louis  &  S.  F.  R.  Co.  v. 
Brown,  62  Ark.  254,  35  S.  W.  225. 

In  an  Action  for  Breach  of  a 
Contract  of  Carriage  the  plaintiff  is 
entitled  to  recover  not  only  the  di- 
rect pecuniary  loss  resulting  from 
the  breach  of  the  contract,  but  also 
for  any  fraudulent  or  oppressive  con- 
duct on  the  part  of  the  defendants 
producing  great  bodily  and  mental 
suffering,  and  hence  it  is  not 
error  to  permit  the  plaintiff  to  intro- 
duce evidence  the  tendency  of  which 
is  to  show  a  predetermination  on  the 
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part  of  the  defendants  not  to  carry 
out  the  agreement.  Jones  v.  Steam- 
ship Cortes,  17  Cal.  487,  79  Am.  Dec. 
142. 

Seduction.  —  In  Bennett  v.  Bean, 
42  Mich.  346,  it  was  held  that  evi- 
dence of  the  seduction  of  the  plain- 
tiff in  an  action  for  breach  of  a  mar- 
riage promise  was  admissible  to  ag- 
gravate the  damages. 

See  article  "  Breach  of  Promise 
oE   Marriage." 

40.  In  Douty  v.  Bird,  60  Pa  St. 
48,  an  action  of  trespass  for  breaking 
down  the  plaintiff's  dam  and  causing 
the  plaintiff's  workmen  to  be  driven 
from  the  mines  by  the  water,  it  was 
held  that  evidence  of  what  each 
miner  would  produce,  and  of  the  ex- 
pense of  keeping  the  mules  while  the 
mines  were  not  in  operation,  was  ad- 
missible. 

Wrongful     Distraint In    Dailey 

V.  Grimes,  27  Md.  440,  an  action  to 
recover  damages  for  wrongful  dis- 
traint, it  was  held  competent  for  the 
plaintiff,  after  showing  seizure  by 
the  defendant,  to  show,  for  the  pur- 
pose of  aggravating  the  damaq^es,  the 
value  of  his  stock,  his  condition  after 
the  taking,  the  scarcity  and  high 
price  of  provender  in  the  neighbor- 
hood, the  sale  of  his  stock  at  public 
auction,  the  prices  which  it  brought 
and  the  terms  of  sale. 

In  an  Action  for  Libel  in  placing 
the  plaintiff's  name  upon  a  delinquent 
list  of  alleged  debtors,  it  is  not  error 
to  permit  the  plaintiff  to  show  that  in 
consequence  of  the  communication  he 
was  refused  credit  by  the  person  to 
whom  it  was  addressed.  Clearly  it 
is  competent  for  the  plaintiff  to  show 
that  as  a  result  of  the  alleged  libel 
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exemplary  damages  applies  with  equal  force  to  such  facts  and  cir- 
cumstances going-  in  mitigation  of  the  damage  itself.*^ 

Prevention  of  Damages.  —  In  actions  to  recover  damages  for 
injuries  either  to  the  person  or  the  estate,  evidence  of  the  existence 
of  conditions  or  circumstances  at  the  time  of  the  injuries  complained 
of,  of  which  the  injured  person  might  have  availed  himself,  and 
thereby  materially  lessened,  if  not  altogether  avoided,  the  damage, 


his  credit  was  actually  impaired  and 
he  was  subject  to  the  mortification  of 
being  refused  indulgence  by  the  per- 
son to  whom  the  libelous  communi- 
cation was  addressed.  Western 
Union  Tel.  Co.  z:  Pritchett,  io8  Ga. 
411,  34  S.  W.  216. 

41.  Evidence  Tending  to  Show 
That  a  Warranty  Was  Not  Broken, 
or  which  may  be  material  upon 
the  question  of  damages,  if  there 
was  a  breach  of  the  warranty  in  part 
only,  is  properly  admissible  in  an  ac- 
tion to  recover  damages  for  the  al- 
leged breach.  Lytle  v.  Erwin,  26 
How.  Pr.   (N.  Y.)  491. 

In  an  Action  for  a  Disturbance  of 
an  Easement  the  defendant,  on  a 
traverse  of  the  right,  may  show  that 
it  has  ceased  to  exist,  or  that  during 
the  period  of  the  supposed  acquisi- 
tion of  a  way  by  user,  the  land  was 
in  the  possession  of  a  tenant  of  the 
plaintiff,  or  that  the  way  was  only 
by  sufferance  during  his  own  pleas- 
ure, for  which  the  plaintiff  paid  him 
a  compensation,  or  that  the  plaintiff 
had  submitted  to  an  obstruction 
upon  it  for  more  than  twenty  years 
(Bower  v.  Hill,  i  Bing.  N.  C.  549), 
or  that  the  right  has  been  ex- 
tinguished by  unity  of  title  and  pos- 
session in  the  same  person  (Onley  v. 
Gardiner,  4  Rlees.  &  W.  496),  or  that 
the  right  is  released  and  gone  by  rea- 
son of  an  extinction  or  abandonment 
of  the  object  for  which  it  was  granted 
(Allan  V.  Gomme,  li  Ad.  &  El.  759). 
And  if  the  easement  is  claimed  by 
necessity  he  may  show  that  the  plain- 
tiff can  now  approach  the  place  by 
passing  over  his  own  land.  Holmes 
V.  Goring,  2  Bing.  C.  P.  76;  Collins 
V.  Prentice,  15  Conn.  39,  38  Am.  Dec. 
61 ;  McDonald  v.  Lindall,  3  Rawlc 
(Pa.)  492;  Smith  v.  Higbee,  12  Vt. 
113- 

In  Trover  for  the  Unlawful  Seiz- 
ure of  Property,  the  fact  that  the 
plaintiff     might     have     reclaimed     it 


had  he  so  desired  may  be  shown  in 
mitigation  of  damages.  Smith  v. 
Downing,  6  Ind.  374. 

Unlawful     Eviction In    Hunne- 

well  V.  Bangs,  161  IMass.  132,  36  N. 
E.  751,  an  action  for  an  unlawful 
eviction,  it  was  held  error  to  refuse 
to  permit  the  defendants  to  show  that 
the  building  demised  was  destroyed, 
or  damaged  by  fire,  so  that  it  there- 
by was  rendered  unfit  for  use  and 
habitation. 

Engagement  of  Marriage.  —  In  an 
action  for  the  wrongful  death  of  the 
plaintiff's  wife,  the  fact  that  the 
plaintiff  is  engaged  to  be  married 
again  cannot  be  shown  in  mitigation 
of  the  damages.  Dimmey  v.  Wheel- 
ing &  E.  G.  R.  Co.,  27  W.  Va.  32, 
55  Am.   Rep.  292. 

Re-marriage.  —  The  damages  re- 
coverable by  a  husband  for  the 
wrongful  death  of  his  wife  cannot 
be  mitigated  by  evidence  of  a  re- 
marriage by  him  and  of  the  character 
and  capacity  of  his  second  wife  to 
supply  the  place  of  the  first  wife. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Younger. 
90  Tex.  387,  38  S.  W.  1,121. 

Covenant  for  Necessary  Repairs. 
In  an  action  to  recover  damages  for 
breach  of  a  covenant  for  necessary 
repairs,  the  fact  that  the  necessity  of 
repairs  was  produced  by  the  care- 
lessness or  negligence  of  the  plain- 
tiff himself  may  be  shown  in  mitiga- 
tion of  damages.  Cooke  v.  England, 
27  Aid.  14,  92  Am.  Dec.  618. 

"  Where  Damages  Arising  Ex  Con- 
tractu Are  Continuing,  but,  as  to  the 
future,  too  uncertain  to  support  an 
action  for  their  recovery,  and  suit 
is  brought  for  such  as  have  actually 
been  sustained  at  the  date  of  its 
filing,  evidence  as  to  the  damages 
subsequently  sustained,  whilst  the 
suit  is  pending  and  before  judgment, 
should  be  excluded,  if  objected  to, 
unless  an  amendment  to  the  pleadings 
has  been  allowed.     And  in  such  case, 
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is  admissible  in  mitigation  of  the  damagts.*-     But  this  does  not 
apply  to  conditions  available  to  prevent  future  damage/^ 

In  an  Action  to  Recover  Damages  for  Breach  of  Contract,  evideiice  of 
circumstances  having  the  effect  of  mitigating  the  damages  can  only 
be  received  where  those  circumstances  or  conditions  have  some  prox- 
imate relation  to  the  contract.'^* 


where  the  plaintiflf  fails  to  show  the 
damages  sustained  when  the  action  is 
begun,  there  should  be  a  judgment  of 
non-suit."  Jamison  v.  Cullom,  no 
La.  781,  34  So.  775. 

42.  Prevention  of  Damages. 
Bej-mer  v.  McBride,  ^y  Iowa  114,  an 
action  for  breach  of  contract  wherein 
it  was  held  that  evidence  that  a  third 
person  had  offered  to  place  the 
plaintiff  in  such  a  position  as  to  avoid 
damages  should  have  been  received. 
"  If  the  facts  offered  to  be  proved  ex- 
isted, the  plaintiff  could,  without  any 
expense  or  effort  upon  his  part,  by 
simply  accepting  the  offer  made,  have 
secured  [what  he  was  entitled  to  un- 
der the  contract]  and  thus  he  would 
have  sustained  no  damage  upon  this 
ground." 

Fence  Destroyed  by  Fire In  an 

action  against  a  railroad  company  to 
recover  damages  for  the  destruction 
of  fences  bv  fire,  inasmuch  as  the 
value  of  the  fences  destroyed  is  the 
measure  of  damap^es,  regardless  of 
what  some  other  fence  which  might 
be  as  efficient  for  protection  would 
cost,  the  defendant  cannot  mitigate 
the  claim  for  damages  by  showing  that 
another  kind  of  fence  would  have 
been  less  expensive  and  as  efficient 
for  protection.  Ohio  &  M.  R.  Co. 
V.  Trapp,  4  Ind.  App.  61,  30  N.  E. 
812. 

43.  Cost  of  Escaping  Further  In- 
jury.—In  Burnett  v.  Nicholson,  86 
N.  C.  -99,  an  action  to  recover  dam- 
ages for  ponding  water  on  the  plain- 
tiff's mill,  it  was  held  that  the  de- 
fendant could  not,  for  the  purpose 
of  mitigating  the  damages,  give  evi- 
dence to  show  how  much  it  would 
cost  the  plaintiff  to  raise  his  dam 
and  water  wheel  and  thereby  escape 
the   injury  complained  of. 

44.  Wolf  V.  Studebaker,  65  Pa.  St. 
459.  This  was  an  action  to  recover 
damages  for  breach  of  a  contract  to 
lease  a  farm  to  the  plaintiff,  and  it 
was  held  error  to  permit  the  defend- 
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ant  to  show  that  the  plaintiff  was 
engaged  in  another  occupation  which 
was  more  profitable  to  him  than 
farming.  The  court  said :  "  The 
earnings  of  this  man  in  this  way,  it 
was  thought  by  the  learned  judge, 
should  to  the  extent  of  them  miti- 
gate the  damages  arising  from  the 
defendant's  broken  contract ;  in  other 
words,  the  logic  seemed  to  be  that 
because  he  was  an  industrious  man, 
he  was  not  within  the  same  rule  of 
compensation  that  one  not  so  would 
be.  There  are  undoubtedly  cases  in 
which  such  facts  do  mitigate  dam- 
ages. Such  commonly  occur  in  cases 
of  the  employment  of  clerks,  agents, 
laborers  or  domestic  servants,  for  a 
year  or  a  shorter  determinate  period. 
But  I  have  found  no  case  where  a 
disappointed  party  to  a  contract  for  a 
specific  thing  or  work,  who,  taking 
the  risk  from  necessity,  of  a  differ- 
ent business  from  that  which  his  con- 
tract if  complied  with  would  have 
furnished,  and  shifting  for  himself 
and  family  for  employment  for  them 
and  his  teams,  is  to  be  regarded  as 
doing  it  for  the  benefit  of  a  faithless 
contractor.  It  seems  to  me,  therefore, 
that  the  rule  upon  which  the  testi- 
mony quoted  was  admitted  was 
wrested  from  its  legitimate  purpose, 
and  applied  to  an  illegitimate  one. 
In  2  Greenl.  Ev.,  §  261a,  the  distinc- 
tion is  marked  between  '  contracts  for 
specific  work  and  contracts  for  the 
hire  of  clerks,  agents,  laborers  and 
domestic  servants  for  a  year  or 
shorter  determinate  periods.'  In 
that  case  the  learned  author  shows 
that  the  defendant  may  prove,  on  a 
breach  of  the  contract,  '  either  that 
the  plaintiff  was  actually  engaged  in 
other  profitable  service  during  the 
term,  or  that  such  employment  was 
offered  to  him,  and  he  rejected  it.'" 
In  Zinn  v.  Rice,  161  J\Iass.  571,  37 
N.  E.  747,  an  action  to  recover  dam- 
ages for  the  malicious  levying  of  a 
judgment,  the  court  said:  "We  as- 
sume that  a  legitimate  element  of  the 
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D.  Scope;  of  Proof.  —  But  in  all  cases  in  proving'  the  damages 
both  parties  must  be  confined  to  the  principal  transaction  complained 
of,  and  to  its  attending  circumstances  and  natural  results,  for  these 
alone  are  put  in  issue.'*^ 

2.  Particular  Items  for  Consideration  of  Jury.  —  A.  Lost  Profits, 
ETC.  —  a.  Rules  as  to  Adiiiissibility. —  (1.)  Generally.  — In  actions 
for  the  recovery  of  damages  in  which  lost  profits  are  sought  to  be 
shown,  so  long  as  the  profits  come  within  the  rules  of  law  allowing 
lost  profits  as  damages,  evidence  thereof  may  be  given  ;^*'  but  the 
cases  in  which  such  evidence  has  been  excluded  will  show  that  the 
exclusion  was  based  upon  the  ground  either  that  the  profits  claimed 
to  be  lost  as  a  result  of  the  wrongful  act  were  too  uncertain  and 
remote,  or  were  not  within  the  contemplation  of  the  parties  at  the 
time  the  contract  was  made,  or  because  there  are  no  proper  criteria 
by  which  to  estimate  the  profits  with  certainty  and  not  leave  it  to 


plaintiff's  damages  was  the  injury 
caused  to  the  vakie  of  his  business, 
considered  as  a  whole,  and  with  what 
is  called  its  '  good  will,'  and  that  in 
dealing  with  such  a  question  a  some- 
what wide  range  of  evidence  may  be 
admissible,  in  the  discretion  of  the 
justice  whe  presides  at  the  trial.  But 
here  the  plaintiff  was  allowed  to  show 
the  course  of  his  business  from  its 
inception  down  to  the  time  when  he 
sold  it  out  —  some  eleven  months 
after  the  date  of  the  attachment. 
This  included  a  period  of  nine  years 
prior  to  the  attachment,  during  the 
first  two  of  which  the  plaintiff  had  a 
partner,  and  in  the  nine  years  his 
connecting  stores  had  come  to  have 
twenty-four  departments.  He  was 
permitted  to  testify  that  there  had 
been  a  steady  and  quite  large  increase 
in  the  business,  year  by  year,  since  he 
had  been  in  business,  but  that  the  in- 
crease in  the  year  1889  was,  as  a 
whole,  less  than  the  increase  for 
January  of  that  year,  so  that  the  busi- 
ness for  the  part  of  the  year  subse- 
quent to  the  attachment  decreased. 
In  the  first  place,  the  field  of  inquiry 
thus  opened  is  so  broad  as  to  make 
it  reasonably  certain  that  the  circum- 
stances of  a  constant  increase  in  the 
volume  of  trade  during  Ithe  nine 
years,  when  additional  stores  and  de- 
partments were  brought  into  the  busi- 
ness, must  have  been  due,  in  great 
part,  to  causes  which  the  attachment 
could  not  affect."  It  was  held,  how- 
ever, proper  to  permit  the  defendant 
to  prove  declarations  by  the  plaintiff 
that  he  was  glad  he  did  not  get  the 


farm  as  he  had  made  more  money  in 
the  other  occupation. 

45.  Barlow  v.  Lowder,  35  Ark. 
492. 

46.  Admissibility  of  Evidence  of 
Lost  Profits.  —  Shepard  v.  Milwaukee 
Gas  Lighting  Co.,  15  Wis.  349.  See 
also  Pacific  Steam  Whal.  Co.  v. 
Alaska  Pack.  Ass'n,  138  Cal.  632, 
72  Pac.  161,  wherein  the  court  said: 
"  The  profits  sought  to  be  proved 
were  not  so  remote,  uncertain,  pros- 
pective, or  conjectural  as  to  be  en- 
tirely beyond  the  range  of  legitimate 
damages.  Of  course,  evidence  of 
such  damages  should  be  closely  scru- 
tinized by  a  jury,  and  claims  merely 
fanciful  and  beyond  reasonably 
proximate  certainty  should  be  by 
them  excluded;  but  the  jury  in  this 
case  were  suitably  instructed  and 
warned  on  that  subject,  and  it  is  to 
be  presumed  that  they  did  their  duty 
in  the  premises.  With  respect  to  this 
kind  of  damage,  of  course,  there 
cannot  be  the  absolute  certainty  pos- 
sible in  many  plainer  cases ;  but  a 
wrongdoer  cannot  entirely  escape  the 
consequences  of  his  unlawful  acts 
merely  on  account  of  the  difficulty 
of  proving  damages ;  he  can  do  so 
only  where  there  is  no  possibilitj'-  of 
a  reasonably  proximate  estimation  of 
such  damages."  And  in  Philadelphia 
W.  &  B.  R.  Co.  V.  Howard,  13  How. 
(U.  S.)  307,  the  profits  were  the  in- 
ducement to  the  contract  —  the  con- 
sideration for  which  the  plaintiff 
contracted  on  his  part  and  which 
were  lost  by  the  breach  of  it  by  the 
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mere  conjecture  and  speculation.*' 

(2.)  Actions  ex  Contractu.  —  In  actions  founded  on  contract,  it  is 
generally  held  that  the  plaintiff  is  entitled  to  show  such  profits  as 
would  have  accrued  to  him  from  the  contract  itself  as  the  direct  and 
immediate  results  of  its  fulfillment,*^  as  is  shown  in  some  illustra- 


defendant,  and  which  must  by  him 
be  made  good ;  and  it  was  held  that 
evidence  of  the  profits  was  not  only 
admissible  in  that  case,  but  was  the 
measure  of  damages. 

47.     Burnett  z:   Nicholson,    86    N. 
C.  99- 

Rule  Stated. —  In  Howard  v.  Still- 
well  &  B.  Mfg.  Co.,  139  U.  S.  199, 
"  The  grounds  upon  which  the  gen- 
eral rule  of  excluding  profits,  in  esti- 
mating damages,  rest  are  (i)  that 
in  the  greater  number  of  cases  such 
expected  profits  are  too  dependent 
upon  numerous,  uncertain  and  chang- 
ing contingencies  to  constitute  a  defi- 
nite and  trustworthy  measure  of 
actual  damages;  (2)  because  such 
loss  of  profits  is  ordinarily  remote 
and  not,  as  a  matter  of  course,  the 
direct  and  immediate  result  of  the 
non-fulfillment  of  the  contract;  (3) 
and  because  most  frequently  the  en- 
gagement to  pay  such  loss  of  profits, 
in  case  of  default  in  the  performance, 
is  not  a  part  of  the  contract  itself, 
nor  can  it  be  implied  from  its  nature 
and  terms.  Sedgwick  on  Damages, 
(/th  ed.),  vol.  I,  p.  108;  The 
Schooner  Lively,  i  Gallison  315,  325, 
per  Mr.  Justice  Story;  The  Anna 
Maria,  2  Wheat.  327;  The  Amiable 
Nancy,  3  Wheat.  546;  La  Amistad  de 
Rues,  5  Wheat.  385;  Smith  v.  Con- 
dry,  I  How.  28;  Parish  v.  United 
States,  100  U.  S.  500,  507;  Bulk-ley 
r.  United  States,  19  Wall.  37.  But 
it  is  equally  well  settled  that  the 
profits  which  would  have  been  real- 
ized had  the  contract  been  per- 
formed, and  which  have  been  pre- 
vented by  its  breach,  are  included  in 
the  damages  to  be  recovered  in  every 
case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  of 
remoteness,  or  where  from  the  ex- 
press or  implied  terms  of  the  con- 
tract itself,  or  the  special  circum- 
stances under  which  it  was  made,  it 
may  be  reasonably  presumed  that 
they  were  within  the  intent  and 
mutual  understanding  of  both  parties 
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at  the  time  it  was  entered  into. 
United  States  z:  Behan,  no  U.  S. 
338,  345,  346,  347;  Western  Union 
Tel.  Co.  V.  Hall.  124  U.  S.  444,  454, 
456;  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Co.  v.  Howard, 
13  How.  307." 

Profits  Dependent  on  Outside  Mat- 
ters—  It  is  error  to  permit  evidence 
of  the  profits  of  the  business  in 
which  the  plaintiff  was  engaged, 
where  it  appears  that  such  profits,  as 
it  is  proposed  to  show  them,  de- 
pended on  many  outside  matters,  and 
were  verv  remote.  Boston  &  A.  R. 
Co.  V.  O'Reilly.  158  U.  S.  334- 

Doubtful  Profits.  —  Evidence  of 
prospective  profits  is  not  admissible 
to  fix  the  measure  of  damages  in  a 
case  where  the  loss  of  such  profits 
is  involved,  if  it  appears  that  they 
could  not  have  been  made  except 
under  the  most  favorable  circum- 
stances ;  that  the  chances  against 
them  were  numerous,  and  that  it 
was  doubtful  if  the  business  was 
profitable  at  all  as  conducted.  Tal- 
cott  v.  Crippen,  52  Mich.  633,  18  N. 
A\'.  392. 

48.  Smith  v.  Eubanks,  72  Ga.  280; 
Elizabethtown  &  P.  R.  Co.  v.  Pottin- 
ger,  10  Bush  (Ky.)  185;  Charon  v. 
Roby  Lumb.  Co.,  66  :\Iich.  68,  32  N. 
W.  925 ;  Schneider  v.  Patterson,  38 
Neb.  680,  57  N.  W.  398.  See  also 
Fox  V.  Harding,  7  Cush.  (Mass.) 
516. 

Rule  Stated.  —  In  Masterton  v. 
Brooklyn,  7  Hill  (N.  Y.)  61,  42 
Am.  Dec.  38,  the  court  stated  the  rule 
to  be  that  when  .the  books  speak  of 
profits  as  too  remote  and  uncertain 
to  be  taken  into  the  account  in  esti- 
mating damages  for  them  they  have 
reference  usually  to  dependent  and 
collateral  engagements  entered  into 
in  faith  of  and  in  expectation  of  the 
execution  of  the  principal  contract; 
but  profits  which  are  the  direct  fruits 
of  the  contract  broken  stand  upon  a 
different  footing.  They  are  a  part 
of  the  contract  itself. 
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tions  set  out  below.^^  But  on  the  other  hand  evidence  of  lost  profits 
resulting  from  the  non-performance  of  the  contract  in  suit  has  in 
most  instances  been  rejected  as  too  speculative  and  uncertain  to  be 
made  the  basis  of  arriving  at  compensation.^**  Thus  the  plaintiff 
in  an  action  to  recover  damages  for  the  breach  of  a  contract  cannot 
show  that  in  consequence  of  the  breach  he  lost  other  contracts  into 


When  Profits  Are  the  Object  and 
Inducement      of     a     Contract     and 

known  to  both  contracting  parties  so 
to  be,  evidence  of  the  profits  may  be 
shown  as  a  measure  of  damages  for 
a  breach  of  contract  if  susceptible  of 
being  proved  with  reasonable  cer- 
tainty. Cleveland  C.  C.  &  St.  L.  R. 
Co.  V.  Wood,  189  111.  352,  59  N.  E. 
619. 

49.  Contract  to  Reconstruct  Man- 
ufacturing Plant.  —  In  Bryson  v. 
IMcCone,  121  Cal.  153,  53  Pac.  637,  an 
action  to  recover  for  breach  of  con- 
tract to  reconstruct  a  manufacturing 
plant,  it  was  held  that  the  plaintiff 
mieht  prove  lost  profits  which  he 
would  have  realized  had  the  plant 
been  constructed  according  to  the 
terms  of  the  contract. 

Purchase  of  Business In  Col- 
lins V.  Lavelle,  19  R.  I.  45,  31  Atl. 
434,  the  plaintiff  took  possession  of  a 
business  under  a  contract  of  purchase 
made  with  the  defendant  and  carried 
on  a  profitable  business  there  for 
several  months  when  he  was  ejected 
from  the  store  by  the  defendant  and 
kept  out  of  possession;  and  in  an 
action  to  recover  damages  for  the 
breach  of  the  contract,  it  was  held 
that  evidence  of  the  profits  realized 
by  the  plaintiff  froin  the  business 
during  the  time  he  conducted  it  was 
admissible  for  the  purpose  of  show- 
ing the  amount  of  his  damages.  The 
court  admitted  the  evidence,  not  to 
show  purely  future  and  hence  con- 
jectural or  speculative  profits,  but  to 
show  the  actual  value  of  the  business 
lost  by  reason  of  the  breach  of  the 
contract  of  sale,  under  the  well-set- 
tled rule  that  in  assessing  damages 
caused  by  the  interruption  or  de- 
struction of  an  estabHshed  business, 
proof  showing  the  amount  of  such 
business  and  the  profits  realized 
therefrom  prior  to  the  interruption 
or  stoppage  thereof,  is  admissible, 
for  as  was  said  by  the  court  in  Mont- 
gomery Co.  Union  Agr.  Soc.  v.  Har- 


wood,  126  Ind.  440,  26  N.  E.  182, 
"  this  affords  some  reasonable  basis 
to  reckon  from,  as  in  case  of  an  es- 
tablished business  it  is  reasonable  to 
presume  that  if  pursued  in  the  same 
manner  it  will  continue  to  yield  a 
like  profit." 

Contract  to  Sell  Goods  on  Com- 
mission  In  Beck  v.  West,  87  Ala. 

213,  6  So.  70,  an  action  for  breach  of 
a  contract  of  employment  by  which 
the  plaintiff  was  to  have  a  commis- 
sion equal  to  one-half  of  the  profits 
on  the  sales  effected  by  him,  it  was 
held  error  to  refuse  to  permit  the 
plaintiff  to  show  that  he  had  made  ar- 
rangements with  certain  merchants 
for  sales  on  his  next  trip,  and  to 
prove  the  names  of  such  merchants 
with  the  amount  of  goods  each  one 
proposed  to  take,  and  what  the  plain- 
tiff's commission  on  the  proposed 
sales  would  have  been. 

Sales  Agent —  In  an  action  to  re- 
cover damages  for  breach  of  a  con- 
tract to  appoint  the  plaintiff  agent  for 
the  defendants  to  sell  goods  in  a  for- 
eign country,  evidence,  of  the  quality 
of  such  goods  sold  by  other  agencies 
of  the  defendant  in  that  country  sub- 
sequent to  the  repudiation  of  the  con- 
tract in  controversy  is  admissible 
upon  the  question  of  lost  profits. 
Wakeman  v.  Wheeler  &  Wilson  Mfg. 
Co.,  loi  N.  Y.  205,  4  N.  E.  264,  54 
Am.  Rep.  676. 

50.  Speculative  Profits.  —  Union 
Refining  Co.  r.  Barton.  77  Ala.  148; 
Cooper  r.  Young,  22  Ga.  269;  Pitts- 
burg Coal  Co.  V.  Foster,  59  Pa.  St. 
365 ;  New  Jersey  E.xpress  Co.  v. 
Nichols,  33  N.  J.  L.  434,  97  Am.  Dec. 
722. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Ft. 
Scott,  15  Kan.  435,  an  action  by  a 
municipal  corporation  against  the  de- 
fendant railroad  company  for  breach 
of  a  contract  of  subscription  to  the 
capital  stock  on  certain  conditions 
as  to  the  construction  of  the  road 
through  town  and  of  machine  shops, 
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which  he  had  entered  for  the  purpose  of  fulfilhng  his  contract  with 
the  defendant,  and  by  which  he  would  have  reahzed  large  profits. ^^ 
(3.)  Actions  Sounding  in  Tort.  —  As  a  general  rule,  in  actions 
purely  of  tort,  where  the  amount  of  profits  lost  by  the  injury  can  be 
shown  with  reasonable  certainty,  they  are  not  only  admissible  in 
evidence,^-  but  they  constitute  thus  far  a  safe  measure  of  damages.^^ 


etc.,  it  was  held  improper  for  the 
purpose  of  proving  the  damages  sus- 
tained to  permit  the  plaintiff  to  show 
a  decline  in  the  population  and  a 
depreciation  generally  in  the  value  of 
real  estate  in  the  city  during  a  period 
subsequent  to  the  commencement  of 
the  construction  of  the  road,  al- 
though prior  to  the  building  of  the 
shops  at  another  place,  and  ending 
after  the  fact  of  such  construction 
had  become  known  in  the  plaintiff 
city. 

51.  Fox  V.  Harding,  7  Cush. 
(Mass.)  516,  holding  such  evidence 
inadmissible  because  "  such  collateral 
undertakings  were  not  necessarily 
connected  with  the  principal  contract, 
and  cannot  be  reasonably  supposed  to 
have  been  taken  into  consideration 
when  it  was  entered  into.  Such 
profits  are  too  uncertain,  remote  and 
speculative  in  their  nature,  and  form 
no  proper  basis  of  damages." 

52.  Evidence  of  Lost  Profits  as 
Result  of  Tort.  —  England.  —  In- 
gram v.  Lawson,  6  Bing.  iJ.  C.  212. 

Arkansas.  —  Brockway  v.  Thomas, 
36  Ark.  518. 

California.  —  Barnes  v.  Berendes, 
139  Cal.  32,  69  Pac.  491,  72  Pac.  406. 

Georgia.  —  Pause  v.  Atlanta,  98  Ga. 
92,  26  S.  E.  489.  58  Am.  St.  Rep. 
290;    Sturgis  V.   Frost,  56  Ga.   188. 

Illinois.  —  Chapman  v.  Kirby,  49 
111.  211. 

Indiana.  —  Jackson  z'.  Stanfield,  137 
Ind.  592,  36  N.  E.  345,  37  N.  E.  14, 
23  L.  R.  A.  588. 

Maryland.  —  Evans  v.  Murphy,  87 
^Id.  498,  40  Atl.  109. 

Massachusetts.  —  White  v.  Mosely, 
8  Pick.  356. 

Minnesota.  —  Goebel  v.  Hough,  26 
Minn.  252,  2  N.  W.  847. 

Michigan.  —  Allison  z:  Chandler, 
II   Mich.  542. 

Nezi'  Hampshire.  —  Taylor  z:  Dus- 
tin,  43  N.  H.  493. 

Nezi'  York.  —  Capel    v.    Lyons,     3 


Misc.  73,  22  N.  Y.  Supp.  378;  Schile 
V.  Brokhahus,  80  N.  Y.  614. 

Virginia.  —  Peshine  v.  Shepperson, 
17  Gratt.  472,  94  Am.  Dec.  468. 

In  actions  for  wrongfully  but  not 
maliciously  suing  out  and  levying  a 
writ  of  attachment,  evidence  of  loss 
of  credit  and  prospective  profits  is 
not  received;  but  when  the  action  is 
based  on  the  malicious  prosecution  of 
such  an  action  and  damages  exem- 
plary in  character  are  sought,  such 
evidence  is  very  generally  received. 
Kaufman  z:  Armstrong,  73  Tex.  65, 
II   S.  W.   1,048. 

If  a  person  is  wrongfully  deprived 
of  the  use  or  occupancy  of  premises 
in  which  he  is  carrying  on  an  estab- 
lished business  he  may  recover  dam- 
ages for  the  injury  done  to  his  busi- 
ness ;  and,  although  he  cannot  re- 
cover for  loss  of  profits  and  the 
value  of  the  good  will  of  his  busi- 
ness as  such,  yet  evidence  as  to  these 
may  be  introduced  to  throw  light  on 
the  value  of  his  leasehold  estate. 
Bass  z:  West,  no  Ga.  698,  36  S.  E.  244, 
and  in  Allison  z:  Chandler,  11  Mich. 
542,  an  action  to  recover  damages 
for  trespass  in  breaking  into  a  store 
occupied  by  the  plaintiff  and  commit- 
ting such  injuries  as  to  render  the 
store  untenantable,  and  obliging  the 
plaintiff  to  remove  to  another  place, 
it  was  held  that  the  plaintiff  was  en- 
titled to  show  that  his  business  fell 
off  in  consequence  and  how  much. 

In  an  Action  by  a  Tenant  Against 
His  Landlord  to  recover  damages  for 
the  unlawful  interruption  of  the  use 
of  the  leased  premises  by  the  defend- 
ant, it  is  proper,  for  the  purpose  of 
showing  the  loss  of  profits  resulting 
from  the  interruption,  to  receive  in 
evidence  letters  to  the  plaintiff  con- 
taining orders  for  goods  to  be  manu- 
factured by  him  in  his  business. 
Bartlett  v.  Greenleaf,  11  Gray 
(Mass.)    98. 

53.     Rule     Stated     and     Applied. 


Vol.  IV 


DAMAGES. 


25 


b.  Mode  of  Proof.  —  (l.)  Daily  Receipts.  — Where  profits  are 
proper  to  be  shown  on  the  question  of  damages,  a  party  may  testify 
to  his  daily  receipts  and  profits  as  a  basis  for  fixing  the  amount  of 
damages.^* 

(2.)  Profits  Made  by  Others.  —  On  an  issue  of  lost  profits,  evidence 
of  the  usual  profits  made  by  others  in  the  same  neighborhood,  and 
in  the  same  kind  of  business,  is  not  admissible.^^ 


In  Simmons  v.  Brown,  5  R.  I.  299, 
73  Am.  Dec.  66,  an  action  to  recover 
damages  by  an  upper  mill  owner 
caused  by  the  raising  by  the  defend- 
ants of  their  dam  below  the  plaintiff's 
mill,  causing  the  water  to  flow  back 
and  obstruct  the  operation  of  the 
plaintiff's  mill,  in  which  the  plaintiff 
claims  damages  for  the  loss  of  profits 
in  the  business  which  he  carried  on 
in  his  mill,  it  was  held  proper  to 
permit  the  plaintiff  to  prove  the 
profits  which  he  might  have  made  on 
the  goods  which  he  could  have  man- 
ufactured at  his  mill  had  it  not  been 
for  the  obstruction  complained  of. 
The  court  said :  "  The  plaintiff  is  to 
be  made  good  for  all  the  damages 
which  he  has  suffered  from  the  in- 
jurious act  of  the  defendants;  and, 
by  the  general  rule  in  actions  of 
trespass,  for  all  the  damages  which 
result  directly  and  necessarily  from 
the  proximate  and  natural  conse- 
quences of  the  act  complained  of,  as 
distinguished  from  remote,  uncertain, 
or  contingent  results.  2  Greenl.  on 
Ev.  256,  261.  For  this  reason,  evi- 
dence as  to  profits,  as  a  general  rule, 
is  rejected,  because,  generally,  they 
are  uncertain  and  contingent,  de- 
pending upon  other  circumstances 
than  the  injurious  act  of  the  defend- 
ants, and  not  the  natural  result  of  it. 
Nevertheless,  the  general  rule  is  sub- 
ject to  many  exceptions;  and  it  will 
be  seen  from  the  cases  upon  this  sub- 
ject that  wherever  a  loss  of  profits  is 
the  natural  and  necessary  result  of 
the  act  charged  —  such  as  the  party 
probably  would  have  made,  not  what 
by  chance  he  might  have  made,  but 
what  any  prudent  man  must  natur- 
ally have  made  —  evidence  has  been, 
if  not  always,  most  usually  admitted 
as  to  them." 

54.     Smith  v.  Eubanks,  yz  Ga.  280. 

Gains  of  Partnership.  —  In  an  ac- 
tion to  recover  damages  for  the 
breach  of   a   contract   to   continue   a 


partnership,  evidence  of  the  actual 
gains  of  the  partnership  during  its 
continuance  is  admissible  as  an  ele- 
ment in  determining  the  value  of  the 
prospective  profits.  Bagley  r.  Smith, 
ID  N.  Y.  489,  61  Am.  Dec.  756, 
wherein  the  court  said :  "  No  man 
would  undertake  to  form  an  opinion 
as  to  the  prospective  profits  of  a  busi- 
ness without  in  the  first  place  in- 
forming himself  as  to  its  past  profits, 
if  that  fact  were  accessible.  As  it  is 
a  fact  in  its  nature  entirely  capable 
of  accurate  ascertainment  and  proof, 
I  can  see  no  more  reason  why  it 
should  be  excluded  from  the  consid- 
eration of  a  tribunal  called  upon  to 
determine  conjecturally  the  amount 
of  prospective  profits  than  proof  of 
the  nature  of  the  business,  or  any 
other  circumstance  connected  with  its 
transaction.  It  is  very  true  that 
there  is  great  difficulty  in  making  an 
accurate  estimate  of  future  profits, 
even  with  the  aid  of  knowing  the 
amount  of  the  past  profits.  This 
difficulty  is  inherent  in  the  nature  of 
the  inquiry.  We  shall  not  lessen  it 
by  shutting  our  eyes  to  the  light 
which  the  previous  transactions  of 
the  partnership  throw  upon  it.  Nor 
are  we  the  more  inclined  to  refuse 
to  make  the  inquiry  by  reason  of  its 
difficulty,  when  we  remember  that  it 
is  the  misconduct  of  the  defendants 
which  has   rendered   it   necessary." 

55.  O'Grady  v.  Julian,  34  Ala.  88, 
wherein  the  court  said  that  such  tes- 
timony not  only  furnished  no  reliable 
data  for  determining  the  lost  profits, 
but  its  tendency  was  to  multiply  the 
issues  before  the  jury  almost  indefi- 
nitely. 

Nor  in  an  action  for  damages  for 
breach  of  the  contract  is  evidence 
of  profits  made  by  other  persons  sub- 
sequent to  the  alleged  breach,  under 
a  contract  between  themselves  and 
the  defendant,  similar  to  the  contract 
alleged  to  have  been  broken,  admissi- 
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(3.)  Opinion  Evidence,  — The  subject  of  lost  profits  is  not  one  for 
what  is  technically  called  "expert  testimony."^*'  Witnesses  should  not 
be  permitted  to  give  what  may  properly  be  called  "opinion  evidence" 
as  to  the  value  of  a  contract  at  the  date  of  its  breach. ^^  Where,  how- 
ever, witnesses  have  had  actual  experience  in  the  transaction  of  the 
business  to  which  the  contract  relates,  their  testimony  as  to  the  par- 
ticulars and  results  of  that  experience  is  not  necessarily  opinion 
evidence  within  the  strict  meaning  of  that  term,  but  may  be  direct 
evidence  of  a  substantial  fact  bearing  upon  the  issues  involved.^* 

B,  Producing  Capacity  of  Property.  —  In  actions  to  recover 
damages  to  the  property  or  estate  of  a  person,  resulting  from  the 
wrongful  acts  or  omissions  of  the  defendant,  it  is  proper  to  permit 
the  plaintiff  to  show  the  producing  capacity  of  the  property  in 
question  ;^^  and  to  show  the  producing  capacity  after  the  injury,  as 


ble.  Smith  v.  Eubanks,  72  Ga.  280, 
an  action  to  recover  damages  for  an 
unlawful  and  wrongful  eviction  of 
the  plaintiff,  as  lessee,  prior  to  the 
expiration  of  his  lease,  in  which  it 
was  held  error  to  permit  the  plaintiff 
to  show  the  profits  made  by  persons 
subsequently  occupying  the  premises 
in  question. 

56.  Wakeman  v.  Wheeler  &  Wil- 
son IMfg.  Co.,  loi  N.  Y.  205,  4  N.  E. 
264,  54  Am.  Rep.  676,  where  the 
court  said :  "  The  safer  rule  in  all 
such  cases  is  to  exclude  opinions  and 
receive  the  facts,  and  then  leave  the 
matter  for  the  determination  of  the 
jury.  They  may  not  have  any  cer- 
tain basis  upon  which  to  rest  their 
judgments,  but  that  cannot  be  helped. 
They  are  supposed  to  be  disinterested 
and  must  apply  their  experience  and 
common  sense  to  the  facts  proved 
and  reach  the  best  results  they  can." 

In  Bartlett  v.  Decreet,  4  Gray 
(Mass.)  Ill,  it  was  held  that  a  wit- 
ness, although  acquainted  with  the 
business  of  a  certain  person,  could 
not  be  asked  whether  from  his 
knowledge  thereof  such  business  was 
or  was  not  profitable. 

57.  McWhirter  v.  Douglas,  i 
Coldw.  (Tenn.)  591,  holding  also 
that  to  permit  a  witness  to  state 
what  a  mercantile  house  ought  to 
have  made  upon  a  given  capital  in 
order  to  reach  anticipated  profits  is 
even  more  objectionable. 

In  an  action  for  breach  of  a  con- 
tract of  employment,  by  which  the 
plaintiff  was  to  have  a  certain  com- 
mission   on    sales   to   be   effected   by 
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him,  opinion  evidence  as  to  what 
sales  he  could  or  probably  would 
have  made  had  his  employment  not 
been  terminated,  does  not  tend  to 
show  a  right  of  recovery,  since  it  is 
mere  speculation.  Beck  v.  West,  87 
Ala.  213,  6  So.  70. 

58.  Wells  V.  National  Life  Ass'n, 
39  C.  C.  A.  476,  99  Fed.  222,  53  L.  R. 
A.  3S-  This  was  an  action  to  recover 
damages  for  the  breach  of  a  contract 
employing  the  plaintiff  as  general 
agent  for  the  defendant  insurance 
company  in  an  exclusive  territory  in 
which  the  plaintiff  sought  lost  profits 
consequent  upon  the  breach. 

59.  Chicago  &  G.  T.  R.  Co.  v. 
Burden,  14  Ind.  App.  512,  43  N.  E. 
155;  Manning  v.  Fitch,  138  Mass. 
273;  Woodbury  v.  Owosso,  64  ^lich. 
239,  31  N.  W.  130,  affirming  69  Mich. 
479.  37  N.  W.  547 ;  Witheral  v.  'Sius- 
kegon  Boom.  Co.,  68  Mich.  48, 35  N. 
W.  758,  13  Am.  St.  Rep.  325 ;  Grand 
Rapids  Boom.  Co.  v.  Jarvis,  30  Mich. 
308;  Hardin  v.  Ledbetter,  103  N.  C. 
90,  9  S.  E.  641. 

Value    of    Ferry    Franchise In 

an  action  to  recover  damages  for  in- 
juries suffered  in  the  destruction  of 
a  ferry  by  the  erection  of  a  bridge, 
evidence  of  the  income  derived  by 
the  plaintiff  from  tolls  received  in 
preceding  years  is  competent  to  show, 
the  value  of  the  ferry  franchise. 
Columbia  Del.  Bridge  Co.  v.  Geisse, 
38  N.  J.  L.  39.  affirming  38  N.  J.  L. 
580. 

The  damages  recoverable  for  the 
wrongful  driving  away  of  one's  ten- 
ants may  be  shown  by  proof  of  the 
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compared  with  such  capacity  prior  thdreto,®" .  although  it  has  been 
held  that  in  order  to  justify  such  evidence  there  must  be  evidence 
as  to  running  expenses,  etc.°^  But  such  evidence  should  be  confined 
to  the  property  in  question,  at  least  in  the  absence  of  evidence  of 
similarity  of  situation  and  conditions."^ 

C.  Pe;cuniary  Circumstance;s  of  Parties.  —  a.  In  General. 
As  a  general  rule  the  quantum  of  damages  cannot  be  affected  by 
the  pecuniary  circumstances  of  the  party  injured,  and  hence  evi- 
dence thereof  cannot  be  received.*'^ 

b.  Pecuniary  Circumstances  of  Wrongdoer.  —  (l.)  Generally. 
So,  in  an  action  to  recover  damages  for  the  breach  of  a  contract,  the 
wealth  of  the  defendant  can  have  no  possible  bearing,  and  evidence 
thereof  should  not  be  received.''* 

In  an  Action  Against  Several  Persons  Sued  Jointly  it  is  not  proper  to 


amount  of  rent  which  would  have  ac- 
crued but  for  such  interference.  Dale 
V.  Hall.  64  Ark.  221,  41  S.  W.  761. 

The  Owner  of  a  Dwelling  House 
which  he  himself  occupies  as  a  home 
is  entitled  to  just  compensation  for 
the  annoyance  and  discomfort  caused 
by  the  maintenance  by  another  of  a 
nuisance  on  adjacent  premises ;  in 
fixing  the  amount  of  damages  proper 
to  be  awarded  in  such  a  case,  evi- 
dence of  depreciation  in  the  rental 
value  of  the  house  caused  by  the 
nuisance  may  be  looked  to  as  fur- 
nishing a  proper  evidentiary  guide 
for  determining  the  extent  of  the  an- 
noyance and  discomfort  actually  suf- 
fered. Swift  V.  Broyles,  115  Ga.  885, 
42  S.  E.  277. 

60.  Chicago  &  G.  T.  R.  Co.  v. 
Burden,  14  Ind.  App.  512,  43  N.  E. 
155;  Garrett  v.  Edenton,  74  N.  C. 
388,  where  the  court  in  so  ruling 
said  that  the  diminution  was  the  evi- 
dence of  the  amount  of  the  damages. 

61.  Producing  Capacity  Subse- 
quent to  Injuries.  —  Barney  v. 
Douglass,  22  Wis.  464. 

In  Georgia  R.  &  B.  Co.  v.  Berry, 
78  Ga.  744,  an  action  to  recover  dam- 
ages for  the  improper  construction 
of  a  culvert  over  a  water  course, 
causing  the  water  course  to  overflow 
the  plaintiff's  land,  it  was  held  that 
on  the  question  of  the  annual  value 
of  the  land  the  crop  which  it  would 
produce  if  free  from  the  alleged 
nuisance  was  a  relevant  fact,  when 
coupled  with  the  cost  of  production. 

62.  In  an  action  to  recover  dam- 
ages   for    flowing    land,    evidence   as 


to  the  amount  of  grass  per  acre  cut 
on  the  land  of  another  person  is  ir- 
relevant in  the  absence  of  proof  of 
the  situation  of  such  land  with  re- 
spect to  the  land  flowed,  whether  it 
was  more  or  less  valuable  as  grass 
land,  or  whether  it  was  so  situated 
as  to  be  injured  in  the  same  manner 
or  to  like  extent  as  the  land  flowed. 
Smith  V.  Russ,  22  Wis.  439. 

63.  Slander.  —  In  an  action  to 
recover  damage  for  slander  imput- 
ing want  of  chastity  on  the  part  of 
the  plaintiff^,  it  is  proper  to  permit 
the  plaintiff  to  show  her  occupation, 
but  evidence  that  she  was  at  the  time 
the  words  were  spoken  engaged  in 
aiding  a  needy  sister,  and  that  in  so 
doing  she  performed  severe  manual 
labor  and  endured  hardships,  is  in 
effect  showing  that  she  was  a  poor 
woman  and  hence  is  inadmissible. 
Perrine  z'.  Winter,  y^i  Iowa  645,  35 
N.  W.  679.  The  damages  should  be 
neither  diminished  nor  enhanced  be- 
cause of  the  poverty  of  the  plaintiff. 
Damages  in  actions  of  this  character 
are  ordinarily  largely  imaginary  and 
the  sympathy  of  the  jury  should  not 
be  quickened  by  evidence  showing 
the  poverty  of  the  plaintiff. 

64.  Bennett  v.  Beam,  42  Mich. 
346,  4  N.  W.  8,  36  Am.  Rep.  442.  See 
also  Sun  Life  Assur.  Co.  v.  Bailey, 
(Va.),  44  S.  E.  692. 

In  an  action  to  recover  damages 
for  breach  of  a  contract  of  carriage 
of  a  passenger,  evidence  of  the  finan- 
cial condition  of  the  defendant  can- 
not be  received.  Southern  R.  Co.  v. 
Bryant,   105   Ga.   316.     See  also  Chi- 
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permit  proof  of  the  pecuniary  circumstances  of  the  several  defend- 
ants.^^ 

(2.)  Exemplary  Damages,  —  But  evidence  of  the  wealth  of  the 
defendant  is  admissible  as  bearing  on  the  question  of  damages  where 
the  injury,  is  of  such  a  character  as  to  warrant  the  jury  in  going 
beyond  actual  damages  and  giving  exelmplary  or  punitive  damages,''*' 
as  for  example,  in  actions  for  breach  of  marriage  promise,"'^  assault 
and  battery,''^  slander,^^  and  in  all  classes  of  actions  where  the  entire 
injury  is  to  the  peace,  happiness  or  feelings  of  the  plaintiff  J'* 

The  Reason  Assigned  for  This  Rule  is  that  the  acts  or  declarations 
complained  of  as  the  basis  for  damages  of  a  person  of  wealth  or 
influence  ordinarily  have  a  greater  effect  upon  the  minds  of  others 
than  if  the  same  acts  or  declarations  had  been  done  or  made  bv 


cago  City  R.  Co.  v.  Henry,  62  111.  142. 

65.  Smith  v.  Wunderlich,  70  111. 
426.  See  also  Toledo,  \V.  &  W.  R. 
Co.  V.  Smith,  57  111.  517,  wherein  an 
instruction  recognizing  the  principle 
that  the  pecuniary  ability  of  one  de- 
fendant might  be  considered  by  the 
jury  in  determining  the  amount  of 
damages  which  a  co-defendant  should 
have  assessed  against  him  was  held 
to  be  unjust  and  unreasonable. 

66.  Sloan  v.  Edwards,  61  Aid.  89; 
Cohen  V.  Goldberg,  65  Minn.  473,  67 
N.  W.  1,149;  McCarthy  v.  Niskern, 
22  Minn.  90;  Hayes  v.  St.  Louis  R. 
Co.,  15  Mo.  App.  584;  Beck  v.  Dow- 
ell,  III  Mo.  506,  20  S.  W.  209,  33 
Am.  St.  Rep.  547;  ]Meibus  v.  Dodge, 
38  Wis.  300,  20  Am.  Rep.  6;  Clark  v, 
Fairley,  30  ]Mo.  App.  335 ;  Chicago 
V.  O'Brennan,  65  111.  160;  Louisville 
C.  &  L.  R.  Co.  V.  ISIahony,  7  Bush. 
(Ky.)    235. 

Compare  Hunt  v.  Chicago  &  N. 
W.  R.  Co.,  26  Iowa  363. 

In  Nebraska  exemplary  damages 
are  not  recoverable,  and,  accordingly, 
in  an  action  of  libel  it  is  error  for 
the  court  to  admit  proof  of  the  de- 
fendant's wealth.  Rosewater  v. 
Hoffman,  24  Neb.  222,  38  N.  W.  857. 

67.  Bennett  v.  Beam,  42  ]\Iich. 
346,  4  N.  W.  8,  36  Am.  Rep.  442; 
Kniffen  v.  McConnell,  30  N.  Y.  285. 
See  also  article  "  Breach  of  Prom- 
ise OF  Marriage." 

68.  Dailey  v.  Houston,  58  ]\Io. 
360;  Brown  v.  Evans,  17  Fed.  912; 
Spear  v.  Sweeney,  88  Wis.  545,  60  N. 
W.  1,060. 

Compare  Guengerech  v.   Smith,  34 


Iowa  348.  See  also  article  "  Assault 
AXD  Battery/'  Vol.  I. 

69.  Botsford  v.  Chase,  108  Alich. 
432,  66  N.  W.  325.  See  also  Bennett 
V.  Hyde,  6  Conn.  24,  wherein  the 
court  said:  "  It  is  not  to  be  inferred 
that  the  damages  are,  of  course,  to 
be  proportioned  to  the  defendant's 
property;  but  merely  that  property 
forms  an  item,  which,  in  the  esti- 
mate, is  deserving  of  regard.  Great 
wealth  is  generally  attended  with 
correspondent  influence,  and  little  in- 
fluence is  the  usual  concomitant  of 
little  property.  The  declarations  of 
a  man  of  fortune  concerning  the 
character  of  another,  like  a  weapon 
thrown  by  a  vigorous  hand,  will  not 
fail  to  inflict  a  deeper  wound  than 
the  same  declarations  made  by  a  man 
of  small  estate,  and,  as  a  consequence 
not  uncommon,  of  small  influence. 
Propertj',  therefore,  may  be,  and 
often  is,  attended  with  the  power  of 
perpetrating  great  damage,  and,  in 
the  estimate  of  a  jury,  becomes  an 
interesting   inquiry." 

70.  Georgia  R.  Co.  v.  Homer,  yz 
Ga.  251. 

Criminal  Conversation In  James 

V.  Briddington,  6  Car.  &  P.  589, 
evidence  of  the  defendant's  wealth 
was  held  inadmissible  in  action  for 
criminal  conversation,  although  in 
this  case  it  is  said  that  the 
rule  does  not  apply  in  actions  for 
breach  of  marriage  promise  where 
the  amount  of  defendant's  property  is 
material  as  going  to  show  what 
should  have  been  the  station  of  the 
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one  not  possessing  such  wealth  and  influence,'^  ahhongh  this  has 
been  questioned.'- 

(3.)  Mitigation  of  Damages.  —  In  an  action  of  slander  the  defendant 
cannot  prove  his  own  property  in  mitigation  of  damages." 

c.  Alode  of  Proof.—  (1.)  Generally.  —Where  proof  of  pecun- 
iary circumstances  is  proper,  evidence  thereof  should  be  confined  to 
reputation,  and  it  is  not  proper  to  permit  particularization  of  prop- 
erty,^* although  there  is  authority  to  the  contrary." 

(2.)  Knowledge  of  Witness.  — A  witness  should  not  be  allowed  to 
testify  to  the  pecuniary  circumstances  of  a  party  where  it  does  not 
appear  that  he  speaks  from  personal  knowledge,  or  that  his  informa- 
tion is  derived  from  any  competent  or  proper  source." 

D.  Domestic  Re:lations.  —  In  some  actions  where  the  circum- 
stances oi  the  character  of  the  action  are  such  as  to  justify  exem- 
plary or  punitive  damages,  it  is  not  error  to  permit  evidence  of  the 
number  and  character  of  the  plaintiff's  family." 

E.  Social  Standing.  —  In  some  actions  such  as  libel  and  slander 
the  plaintiff  may  give  in  evidence,  on  the  question  of  exemplary 
damages,  his  own  rank  and  condition  in  life,  because  the  degree  of 
injury  the  plaintiff  may  sustain  by  the  defamation  may  very  much 
depend  upon  his  rank  and  condition  in  society."  It  has  been  said, 
however,  that  testimony  received  for  that  purpose  should  be  con- 
fined to  the  plaintiff's  general  social  standing,  and  not  extended  to 
minor  details  of  his  life.^^ 


plaintiflf  in  society  if  the  promise  had 
not  been  broken. 

71.  Karney  v.  Paisley,  13  Iowa 
89;  Botsford  V.  Chase,  108  Mich. 
432,  66  N.  W.  325-  See  also  Mc- 
Carthy V.  Niskern,  22  VAnn.  90. 

72.  Perrine  v.  Winter,  73  Iowa 
645,  35  N.  W.  679,  where  the  court 
said:  "It  is  not  universally  true 
that  a  man  possessed  of  wealth  has 
the  confidence  and  respect  of  the 
community   in  which   he  lives." 

73.  Case  v.  Marks,  20  Conn.  248, 
wherein  the  court  in  commenting  on 
Bennett  v.  Hyde,  6  Conn.  24,  in 
which  the  court  had  said  that  such 
evidence  was  admissible,  that  while 
they  did  not  intend  to  overrule  that 
decision  they  could  better  reconcile  it 
to  their  views  of  correct  principle, 
if  they  "could  see  that  wealth  alone, 
especially  in  this  state  of  society, 
gives,  of  course,  to  its  possessor, 
rank  and  influence.  If  it  does,  in 
some  instances,  this  is  not  so  com- 
monly true,  we  think,  as  that  a  new 
and  important  legal  principle  should 
grow  out  of  it." 

74.    Kniffen  v.   McConnell,  30  N. 


Y.    285;    Stratton    v.    Dole,   45   Neb. 
472.  63  N.  W.  875- 

75.  Webb  v.  Oilman,  80  Ue.  177, 
13  Atl.  688,  an  action  for  assault  in 
which  it  was  held  that  in  mitigating 
proof  of  the  defendant's  ability  it 
was  proper  to  permit  the  plaintifif  to 
show  the  number  of  the  defendant's 
head  of  live  stock. 

76.  Sloan  v.  Edwards,  61  :Md.  89. 
For    a    further    discussion    of   this 

question,  see  articles  "  Insolvency  ;" 
"  Injury  to  Person." 

77.  Johns  V.  Charlotte,  C.  &  A.  R. 
Co.,  39  S.  C.  162,  17  S.  E.  698,  39 
Am.  St.  Rep.  709,  20  L.  R.  A.  520. 
See  also  Enquirer  Co.  v.  Johnston,  72 
Fed.  443;  Louisville,  C.  &  L.  R.  Co. 
V.  ]\Iahony,  7  Bush  (Ky.)  235. 

78.  Press  Pub.  Co.  v.  McDonald, 
63  Fed.  238;  Turner  v.  Hearst,  115 
Cal.  394,  47  Pac.  129;  Klumph  v. 
Dunn,  66  Pa.  St.  141;  Earned  v. 
Bufhnton,  3  ^lass.  546;  Hardmg  v. 
Brooks,  5   Pick.    (Mass.)    244- 

Compare  Candy  v.  Humphries,  35 
Ala.  617.  ,  , 

79.  Press  Pub.  Co.  v.  :McDonald, 
63  Fed.  238. 
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F.  Expenditures,  Etc.  —  a.  Breach  of  Contract. — (i.)  Generally. 
In  an  action  to  recover  damages  for  the  breach  of  a  contract  or 
covenant,  evidence  of  proper  expenditures  incurred  in  consequence 
of  the  breach  may  be  received, ®°  but  the  expenditures  must  have 
been  the  necessary  consequence  of  the  injuries.^^     And  evidence  of 


80.  Alexander  v.  Jacoby,  23  Ohio 
St.  358. 

In  the  Case  of  a  Breach  of  a 
Building  Contract,  evidence  to  show 
the  expense  of  labor  and  material 
necessary  to  complete  the  structure  in 
accordance  with  the  terms  of  the  con- 
tract is  admissible.  Pendleton  v. 
Saunders,  19  Or.  9,  24  Pac.  506. 

Wages  of  Employes —  In  an  ac- 
tion to  recover  damages  for  the 
breach  of  a  cotract  to  employ  the 
plaintiff  as  a  master  of  the  defend- 
ant's fishing  schooner  for  a  fishing 
season,  the  plaintiff  is  entitled  to 
show  on  the  question  of  damages 
that  he  had  engaged  his  crew  on 
fixed  wages,  as  a  part  of  their  com- 
pensation, if  there  was  neither  any 
agreement  between  the  parties  that 
the  crew  should  be  paid  only  by  a 
division  of  the  fish,  nor  any  inten- 
tion in  making  the  contract  to  de- 
fraud the  government  by  claiming 
bounty.  Such  evidence  is  admissible 
for  the  purpose  of  showing  the 
amount  of  damages  resulting  to  the 
plaintiff  from  the  defendant's  breach 
of  the  contract.  Eldredge  v.  Smith, 
13  Allen   (Mass.)    140. 

Attorney's  Fees.  —  In  an  action 
for  breach  of  condition  of  a  bond 
given  by  the  plaintiff  in  detinue,  evi- 
dence of  counsel  fees  and  other  costs 
incurred  in  defending  the  action  of 
detinue  may  be  shown  as  against  the 
obligor  of  the  bond,  but  not  of  coun- 
sel fees  and  costs  of  collateral  pro- 
ceedings which  may  or  may  not  grow 
out  of  the  action.  ISlills  V.  Long,  58 
Ala.  458. 

Evidence  of  Expenses  Incurred  in 
Putting  in  Place  Machinery  as  con- 
tracted by  the  defendant  is  admissi- 
ble in  an  action  to  recover  damages 
for  the  defendant's  breach  of  the 
contract.  Black  v.  Des  Moines  J^Ifg. 
&  Supp.  Co.,  (Iowa.),  77  N.  W.  504. 
Breach  of  Agreement In  an  ac- 
tion against  a  railroad  company  for 
breach  of  an  agreement  to  leave  the 
surface   of  the   land,   where   the    de- 
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fendant  had  excavated,  in  a  reason- 
ably smooth  condition,  evidence  tend- 
ing to  prove  the  cost  and  expense  of 
removing  an  embankment,  filling  in 
holes  and  depressions  and  putting  the 
surface  in  a  smooth  condition,  is  ad- 
missible. Colburn  v.  Chicago,  St. 
Paul  M.  &  O.  R.  Co.,  109  Wis.  377, 
85  N.  W.  354. 

Cost  of  Transportation  —  In 
Buist  V.  Guice,  96  Ala.  255,  11  So. 
280,  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  sell  and 
deliver  certain  goods,  free  on  board 
the  cars  at  Philadelphia,  for  ship- 
ment to  the  plaintiff's  place  of  busi- 
ness in  Alabama,  it  was  held  that  as 
the  measure  of  damages  was  the  dif- 
ference between  the  contract  price 
and  the  market  value  of  the  goods  at 
the  plaintiff's  place  at  the  time  agreed 
on,  less  the  cost  of  transportation,  it 
was  incumbent  on  the  plaintiff  to 
show  the  cost  of  transportation,  that 
fact  being  an  indispensable  element 
in  the  measure  of  plaintiff's  recovery. 

81.     Expenditures  Not  Consequent 

on  Injury In  Allison  v.  Vaughan, 

40  Iowa  421,  an  action  to  recover 
upon  an  account  for  printing  press 
and  fixtures,  wherein  damages  were 
sought  by  the  defense  on  the  ground 
that  the  press  furnished  did  not  cor- 
respond with  the  press  ordered,  it 
was  held  that  evidence  of  expenses 
incurred  in  securing  contracts  for 
subscriptions  and  advertising  and  for 
paper  of  suitable  size,  which  were  re- 
pudiated on  account  of  the  differ- 
ence in  presses,  was  held  inadmissi- 
ble because  the  damages  were  too 
remote  and  uncertain  in  their  relation 
to  the  subject  matter  of  the  contract. 

Failure  to  Deliver  Trunk.  —  In  an 
action  by  a  passenger  against  a  com- 
mon carrier  for  failure  to  deliver  a 
trunk  and  its  contents,  evidence  of 
expenditures  for  wearing  apparel  is 
inadmissible.  Merrill  v.  Pacific 
Trans.  Co.,  131  Cal.  582,  63  Pac.  915, 
wherein  the  court  said  of  such  evi- 
dence  that   it    did   not   tend   "  to   en- 
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expenditures  for  matters  not  included  within  the  terms  of  contract 
as  required  to  be  done  by  the  defendant  cannot  be  shown. ®^ 

(2.)  Opinion  Evidence,  — In  an  action  to  recover  damages  for 
breach  of  a  contract,  the  expenditures  necessary  to  do  the  things  and 
perform  the  contract  according  to  the  terms  and  provisions  thereof 
cannot  be  shown  by  the  mere  opinions  of  non-expert  witnesses  who 
have  no  knowledge  of  the  subject.^'  But  whether  or  not  certain 
repairs  alleged  as  the  basis  of  the  breach  were  in  fact  necessary 
may  be  proved  by  the  judgment  of  a  witness  experienced  in  that 
particular  line  of  business.^'* 

b.  Torts.  —  Injuries  to  Property.  —  So  also  in  an  action  to 
recover  damages  for  injuries  to  property  resulting  from  the  wrong- 
ful act  c  omission  of  the  defendants,  evidence  of  the  cost  of  restor- 
ing property  to  its  former  condition  is  admissible  on  the  question  of 
damages.®^     But  it  is  held  that  in  order  to  justify  such  evidence  it 


lighten  the  jury  as  to  the  actual  dam- 
age which  was  suffered  by  the  loss 
of  the  trunk,  and  it  might  well  have 
tended  to  confuse  them  and  mislead 
them  into  the  belief  that  her  expen- 
ditures in  replacing  wearing  apparel, 
apart  from  and  outside  of  the  value 
of  the  contents  of  the  trunk,  were  to 
be  considered  by  them  in  assessing 
damages." 

82.  Forbes  v.  Howard,  4  R.  I.  364. 

In  an  Action  for  a  Breach  of  Con- 
tract of  Employment  of  the  plaintiff 
as  a  salesman  on  commission,  he  to 
furnish  his  own  outfit,  evidence  of 
the  cost  of  his  outfit  is  irrelevant. 
Beck  V.  West,  87  Ala.  213,  6  So.  70. 

83.  Forbes  v.  Howard,  4  R.  I. 
364 ;  this  was  an  action  to  recover 
damages  for  breach  of  a  contract  to 
fit  up  a  theatre  in  Providence,  and  it 
was  held  that  opinions  of  members  of 
a  committee  who,  after  consultation 
with  stage  carpenters  and  artists,  had 
fitted  up  a  theatre  in  New  Bedford, 
were  not  admissible  to  show  -the  nec- 
essary cost  of  fitting  the  theatre  in 
Providence. 

84.  Cooke  v.  England,  27  Aid.  14, 
92  Am.  Dec.  618. 

85.  Hartshorn  v.  Chaddock,  135 
N.  Y.  116,  31  N.  E.  997,  17  L.  R.  A. 
426.  See  also  Southern  Oil  Wks.  v. 
Bickford,  14  Lea  (Tenn.)  651. 

Evidence  of  the  cost  of  repairing 
a  building  injured  by  an  explosion 
and  restoring  it  to  its  proper  condi- 
tion is  admissible,  and  in  fact  is  the 
true  measure  of  damages.  Fitzsim- 
ons  V.  Braun,  199  111.  390,  65  N.  E.  249. 


Evidence  as  to  the  Cost  of  Re- 
building a  Wall  destroyed  as  a  re- 
sult of  the  defendant's  wrongful  acts 
is  proper  where  the  jury  are  charged 
as  to  the  proper  measure  of  damages, 
and  that  they  can  consider  the  cost 
only  in  case  it  was  a  reasonable  way 
of  restoring  the  property  to  its  for- 
mer value  and  such  a  way  as  a 
prudent  owner  of  property  would  be 
likely  to  adopt.  Childs  v.  O'Leary, 
174  Mass.  Ill,  54  N.  E.  490. 

In  an  action  to  recover  damages 
for  flowage  of  lands  by  the  construc- 
tion of  the  levee,  the  plaintiff  is  en- 
titled to  show  the  cost  of  extending 
the  levee,  or  of  constructing  a  new 
one,  made  necessary  for  the  protec- 
tion of  his  lands,  and  which  the  de- 
fendant has  refused  to  build,  as  an 
item  of  his  damages.  Barden  v. 
Portage.  79  Wis.  126,  48  N.  W.  210. 

Clearing  Out  Obstructions.  —  In 
Bloomer  v.  Morss,  68  N.  Y.  623,  an 
action  to  recover  damages  for  ob- 
structing the  tail  race  from  plaintiff's 
mill,  it  was  held  proper  to  permit  the 
plaintiff  to  prove  the  cost  of  clear- 
ing the  obstruction  from  the  race. 

Removing  Deposit —  In  an  action 
to  recover  damages  for  the  wrongful 
depositing  of  gravel  on  the  plaintiff's 
land,  it  is  proper  on  the  question  of 
damages  to  permit  the  plaintiff  to 
show  the  cost  of  removing  the 
gravel,  not  as  a  measure  of  his  dam- 
ages, but  as  a  fact  proper  to  be  con- 
sidered by  the  jury  in  estimating  the 
extent  of  the  injury  done  to  his  land. 
Holt  V.  Sargent,  15  Gray  (Mass.)  97. 
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must  also  be  shown  that  the  measure  of  restoration  or  repairs  was 
proper  or  worth  the  expenditures  claimed.®" 

■In  actions  of  fraud  to  recover  for  flagrant  wrongs,  in  addition  to 
the  actual  damages  arising  directly  from  the  injury,  the  jury 
may  include  the  expenses  of  litigation  necessarily  incurred  in  order 
to  obtain  redress ;  and  for  the  purpose  of  furnishing  the  jury  with 
some  basis  for  such  an  addition,  evidence  of  the  amount  of  such  ex- 
penses may  be  received.®^ 

G.  Intent.  —  a.  In  General.  —  Good  Faith.  —  It  is  only  where 
the  jury  are,  or  may  be,  called  upon  to  give  exemplary  damages  or 
damages  beyond  actual  compensation,  that  the  facts  and  circum- 
stances which  go  to  explain  the  motive  or  disclose  the  intent  of  the 
parties  committing  the  wrongful  act  may  be  proved,^^  and,  accord- 
ingly, in  an  action  to  recover  actual  damages  the  defendant's  good 
faith  is  immaterial.*^ 

b.  Circumstances  Indicating  Malice.  —  But  in  a  case  proper 
for  the  award  of  exemplary  damages,  the  plaintiff  is  entitled  on  his 
part  to  give  evidence  of  circumstances  showing  malice  or  intentional 
wrongdoing  on  the  part  of  the  defendant.®*^ 

c.  Good  Faith,  etc.  —  On  the  other  hand,  the  defendant  in  an 


Attorney's  Fees — In  Hatch  v. 
Hart,  2  Mich.  289,  an  action  of  re- 
plevin, it  was  held  error  for  the  court 
to  permit  the  plaintiff  to  give  evi- 
dence of  the  value  of  the  services 
of  his  attorney  in  attending  to  the 
suit,  as  a  part  of  the  damages  he  had 
a  right  to  recover. 

Obstructing  Drain. —  In  an  action 
against  a  municipal  corporation  to 
recover  damages  for  negligentlj'  per- 
mitting the  obstruction  of  a  drain 
placed  across  the  street  for  allowing 
the  surface  water  to  flow  from  the 
plaintiff's  premises,  wherein  damages 
are  claimed  for  depreciation  in  the 
value  of  the  lot,  as  well  as  injuries 
to  the  house  situated  thereon,  evi- 
dence of  the  cost  of  repairing  and 
rendering  the  house  habitable  is  rele- 
vant or  admissible  only  as  it  is  con- 
fined to  the  items  of  cost  necessary 
to  repair  or  supply  defects  occa- 
sioned by  the  collection  of  the  water 
upon  the  premises.  JNIayor  of  Macon 
V.  Dannenberg,  113  Ga.  1,1 11,  39  S. 
E.  446. 

In  Pacific  Express  Co.  v.  Lasker 
Real  Estate  Ass'n,  81  Tex.  81,  16  S. 
W.  792,  an  action  to  recover  dam- 
ages claimed  to  have  resulted  from 
the    partial    destruction    of    a    house 
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owned  by  the  plaintiff,  it  was  held 
error  to  permit  a  witness  to  state 
what  sum  in  his  opinion  it  would 
have  been  necessary  to  expend  in 
order  to  place  the  house  in  as  good 
a  condition  as  it  was  before  the  in- 
juries complained  of. 

86.  Gumb  v.  Twenty-third  St.  R. 
Co.,  114  N.  Y.  411,  21  N.  E.  993. 

87.  Bennett  v.  Gibbons,  55  Conn. 
450.     See  also  article  "  Fraud." 

88.  jNIoj'er  v.  Gordon,  113  Ind. 
282,  14  N.  E.  476;  Bridgewater  Gas 
Co.  V.  Home  Gas  Fuel  Co.,  59  Fed. 
40. 

In  Krippner  v.  Biebl,  28  ^linn.  139, 
an  action  to  recover  damages  result- 
ing from  the  negligent  kindling  of  a 
fire  on  lands  adjoining  plaintiff's,  it 
was  held  that  the  belief  of  the  de- 
fendant at  the  time  of  the  fire  that 
there  was  no  danger  from  it,  was  not 
competent  evidence,  as  only  compen- 
satory damages  were  claimed. 

89.  :\Iaxwell  v.  Bay  City  Br.  Co., 
46  Mich.  278,  9  N.  W.  410. 

90.  Circumstances  Indicating  Mal- 
ice  United      States    —  Sutton      v. 

IMandeville,  i  Cr.  C.  C.  187,  23  Fed. 
Cas.  No.  13.651 ;  Yankee  v.  Gal- 
lagher, McAU.  467,  30  Fed.  Cas.  No. 
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action  to  recover  such  damages  is  entitled  to  the  benefit  of  any  cir- 
cumstances tending  to  show  that  he  acted  under  an  honest  behef  that 
he  was  justified  in  doing  the  act  or  acts  complained  of.^^ 


18,124;   Boyle  V.   Case,    18  Fed.  880. 

Alabama.  —  Ware  v.  Cartledge,  24 
Ala.  622,  60  Am.  Dec.  489. 

California.  —  Turner  v.  Hearst,  115 
Cal.  394,  47  Pac.  129. 

Coiiiivcticiit.  —  Atwater  v.  ~Slon\- 
ing  News,  67  Conn.  504,  .■^4  All.  865. 

Maine.  —  Wilkinson  v.  Drew,  75 
Me.  360. 

Marylana.  —  Price  v.  Lawson,  74 
]\Id.  499,  22  Atl.  206. 

Michigan.  —  Botsford  v.  Chase, 
108  Mich.  432.  66  N.  W.  235. 

Minnesota.  —  Lynd  z'.  Pickett,  7 
]\Iinn.   184. 

Mississippi.  —  Williams  v.  New- 
berry, 32  ]\Iiss.  256. 

Nebraska.  —  Rosewater  z:  Hoff- 
man, 24  Neb.  222. 

Nezv  Hampshire.  —  Belknap  v. 
Boston  &  :M.  R.  Co.,  49  N.  H.  35S. 

Xczi'  York.  —  Voltz  v.  Blackmar, 
64  N.  Y.  440. 

Ji'isconsin.  —  Spear  v.  Sweenev, 
88  Wis.  545.  60  N.  W.  1,060. 

Bad  Faith  of  Train  Conductor 
may  be  shown,  for  the  purpose  of  in- 
creasing the  damages  recoverable,  in 
an  action  against  the  carrier  em- 
ploying him,  to  recover  for  injuries 
suffered  from  an  alleged  unlawful 
expulsion  of  the  plaintiff  while  a 
passenger.  Georgia  R.  Co.  v.  Homer, 
73  Ga.  251. 

In  an  Action  to  Recover  Damages 
for  an  Assault  and  Battery,  where 
the  battery  followed  immediately  upon 
the  assault,  it  is  competent  to  show 
the  excessive  nature  of  the  battery 
as  bearing  upon  the  question  of  ex- 
emplary damages.  Reddin  z'.  Gates, 
52  Iowa  210,  2  N.  W.  1,079. 

For  a  full  discussion  of  the  mode 
of  proving  malice,  see  article  "  Mal- 
ice." 

91.  Circumstances  Showing  Good 
Faith.  —  Lamb  z\  Ilarbaugh,  105  Cal. 
680,  39  Pac.  56;  Atwater  v.  Morning 
News,.  67  Conn.  504,  34  Atl.  865; 
Porter  z'.  Ritch,  70  Conn.  235,  39  Atl. 
169.  39  L.  R.  A.  353 ;  Pacific  Steam 
Whal.  Co.  V.  Alaska  Pack.  Ass'n. 
13S  Cal.  632,  72  Pac.  161  ;  Dorsey  z'. 
Manlove,  14  Cal.  553 ;  Camp  v.  Camp, 
59  Vt.  667,  ID  Atl.  748. 


The  Good  Faith  of  a  Train  Con- 
ductor in  Expelling  a  Passenger 
may  be  shown  by  the  carrier  for  the 
purpose  of  aiding  in  assessing  dam- 
ages in  an  action  based  on  the  al- 
leged unlawfulness  of  the  expulsion. 
Georgia  R.  Co  z'.  Homer,  73  Ga.  251. 

Wrongful  Arrest  by  Mistake In 

Hays  z\  Creary,  60  Tex.  445,  an  ac- 
tion to  recover  damages  for  false 
imprisonment,  it  was  held  that  the 
defendant  might  show  in  mitigation 
of  damages  that  the  officers  had  ar- 
rested the  plaintiff'  throueh  mistake, 
under  an  honest  belief  that  he  was 
the  person  wanted. 

The  facts  which  lead  up  to  the  im- 
jfrisonment  and  arrest  of  the  plaintiff, 
who  is  seeking  redress  therefor,  on 
the  ground  that  it  was  false  and 
without  warrant,  although  not  prob- 
ably justifying  it,  may  be  taken  into 
consideration  by  the  jury  in  mitiga- 
tion of  the  damages  to  be  awarded. 
Voltz  z'.   Blackmar,  64  N.   Y.  440. 

In  an  Action  for  the  Wrongful 
Levy  of  an  Execution,  the  judgment 
execution,  while  inadmissible  in  evi- 
dence in  justification  of  the  taking, 
was  admissible  in  connection  with 
other  evidence  that  the  seizure  which 
constituted  the  trespass  complained 
of  was  made  under  the  execution  in 
mitigation  of  damages.  Stephenson 
V.  Wright,   III   Ala.  579,  20   So.  622. 

In  an  Action  of  Replevin  Against 
an  Officer  who  seized  the  property  in 
question,  under  an  attachment  insti- 
tuted against  the  person  under  whom 
the  plaintiff  claims  the  property  by  a 
bill  of  sale,  given  as  security,  but 
not  recorded,  it  is  proper  for  the 
defendant  to  show  that  part  of  the 
debts  on  which  the  attachment  issued 
accrued  after  the  bill  of  sale  was 
given  and  in  reliance  on  the  vendor's 
continued  possession  and  apparent 
ownership.  The  fact  that  persons 
continued  to  trust  the  principal 
debtor  without  knowledge  of  any 
transfer,  when  they  would  have  re- 
fused if  they  had  known  of  it,  is  a 
circumstance  bearing  strongly  upon 
the  plaintiff's  good  faith.  Talcott  r. 
Crippen,  52  Mich.  633. 
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In  Civil  Actions  for  Assault  and  Battery  the  defendant  may  show 
that  he  acted  under  immediate  provocation  or  the  impulse  of  a 
sudden  passion  or  alarm  excited  by  the  conduct  of  the  plaintiff."- 

d.  Testimony  of  Wrongdoer.  —  Where  exemplary  damages  are 
sought,  the  person  whose  acts  and  motives  are  in  question  is  a 
competent  witness  to  testify  to  what  his  intention  really  was  in 
doing  the  acts  complained  of.**^ 

H.  Character.  —  There  is  a  class  of  cases  in  which  evidence 
affecting  the  character  of  the  plaintiff  is  admissible  in  mitigation  of 
damages.*** 

I.  Partial  Compensation  From  Independent  Source.  —  It 
seems  to  be  a  general  rule  that  in  an  action  to  recover  damages  for 
injuries,  either  to  the  person  or  estate,  the  defendant  cannot  miti- 
gate the  damages  for  which  he  is  liable  by  evidence  of  compensation 
received  by  the  plaintiff  from  an  independent  source.^* 

J.  Conviction  eor  Act  as  Crime.  —  In  a  civil  action  to  recover 
damages  for  an  assault  and  battery  the  defendant  cannot,  for  the 


In  an  action  to  recover  for  the 
alleged  unlawful  killing  by  the  de- 
fendant of  the  plaintifif's  cattle,  the 
defendant  has  the  right  to  show,  as 
a  mitigating  circumstance,  that  he 
killed  the  cattle  as  his  own,  believ- 
ing that  he  had  acquired  ownership 
of  them  by  purchase  from  the  plain- 
tiff's wife.  Henry  v.  Hug,  76  ]\lo. 
342. 

92.  Voltz  V.  Blackmar,  64  N.  Y. 
440. 

See  also  Wheat  v.  Lowe,  7  Ala. 
311.  And  see  article  "Assault  and 
Battery,"  Vol.  I. 

93.  Georgia  R.  &  Bkg.  Co.  v. 
Eskew,  86  Ga.  641,  12  S.  E.  i;o6i, 
22  Am.  St.  Rep.  490. 

Xorris  v.  Morrill,  40  N.  H.  395, 
wherein  the  court  said  that  they  saw 
no  reason  why  in  such  an  action  the 
defendant  should  not  be  allowed  to 
testify  to  his  intention  —  the  fact 
which  is  most  material  and  which  he 
alone  of  all  men  is  presumed  cer- 
tainly to  know — and  that  there  could 
be  no  occasion  for  a  different  rule 
where  exemplary  damages  are 
claimed.  See  also  for  a  full  dis- 
cussion on  this  question  the  article 
"  Intent." 

94.  In  an  action  for  slander, 
plaintiff's  previous  bad  reputation  in 
respect  to  the  crime  charged  by  the 
slanderous  words  may  be  shown  in 
mitigation  of  punitive  as  well  as  of 
compensatory   damages.     Maxwell  v. 
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Kennedy,  50  Wis.  645,  7  N.  W.  657. 
See  also  article  "  Libel  and  Slan- 
der." 

In  an  Action  for  Breach  of  Prom- 
ise of  Marriage,  evidence  showing 
acts  of  improper  and  lewd  conduct 
on  the  part  of  the  plaintiff  is  not 
admissible  as  a  bar  to  the  action 
where  that  defense  is  not  asserted, 
but  is  admissible  in  mitigation  of 
damages.  Knififen  v.  McConnell,  30 
N.  Y.  283.  And  see  article  "  Breach 
OF  Promise." 

In  an  Action  to  Recover  Damages 
for  Burning  a  House  belonging  to 
the  plaintiff,  in  which  the  defense  was 
that  the  house  burned  was  a  house  of 
ill-fame  and  a  nuisance,  evidence 
showing  the  conduct  of  persons  visit- 
ing the  house,  and  in  the  immediate 
neighborhood  thereof,  is  admissible 
to  mitigate  the  damages.  Abrams  v. 
Ervin,  9  Iowa  87. 

See  further  on  this  question  the 
article  "  Character." 

95.  Williams  v.  St.  Louis  &  S.  F. 
R.  Co.,  123  Mo.  573.  27  S.  W.  387- 

Offer  to  Release  Tenant.  —  In 
Cooke  V.  England,  27  Md.  14,  9^  Am. 
Dec.  618,  an  action  to  recover  dam- 
ages for  breach  of  a  covenant  for 
necessary  repairs,  it  was  held  that 
the  defendant  could  not  show  in 
mitigation  of  his  damages  an  ofifer 
by  a  third  person  to  relieve  the 
plaintiff  from  a  portion  of  the  term 
of  the  lease  at  the  same  rent,  with 
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purpose  of  mitigating-  the  damages,  show  that  he  has  been  convicted 
and  punished  for  the  offense  in  a  criminal  prosecution. ""^ 

K.  Pendency  oe  Civil  Action  to  Mitigate  Fine.  —  On  the 
trial  of  a  prosecution  for  assault  and  battery  it  is  competent  for  the 
defendant  in  mitigation  of  the  fine  to  show  the  pendency  of  a  civil 
action  against  him  for  the  same  assault."'^ 

L.  Apology  or  Retraction.  —  Aside  from  any  statute  on  the 
action,  a  defendant  in  a  libel  suit  may  introduce  evidence  of  an 
apology  or  a  retraction  in  mitigation  of  the  damages,  even  though 
the  apology  or  retraction  was  not  made  at  the  earliest  opportunity 
after  the  commencement  of  the  action. ''^ 

M.  Ben:  "its.  —  In  actions  to  recover  damages  such  as  in 
eminent  domain  proceedings,  it  is  competent  for  the  defendant  to 
show  that  in  fact  the  property  in  question  was  not  damaged  but 
actually  benefited  by  the  alleged  wrongful  act.°^ 

'N.  Damnum  Absque  Injuria.  —  a.  In  General.  —  In  an  action 
to  recover  damages  for  the  wrongful  acts  of  the  defendant,  the 
defendant  is  entitled  to  show  in  mitigation  of  damages  any  facts 
tending  to  show  that  the  plaintiff  has  in  fact  suft'ered  no  actual  loss 
or  injury.^ 


other  favorable  terms.  The  plani- 
tifif's  "  contract  was  with  the  defend- 
ant, and  that  could  not  be  affected 
by  propositions  from  other  quarters, 
to  be  accepted  or  not,  from  consider- 
ations that  might  have  no  relation  to 
the  controversy." 

96.  Reddin  v.  Gates,  52  Iowa  210, 
2  N.  W.  1,079;  Phillips  V.  Kelley,  29 
Ala.  628. 

97.  State  v.  Autery,  i  Stew. 
(Ala.)    399. 

98.  "  A  tardy  or  reluctant  or  half- 
hearted withdrawal,  or  one  which 
seems  to  have  been  made  rather  to 
escape  liability  than  to  repair  the 
wrong,  will  avail  a  defendant  little. 
Upon  the  other  hand,  when  it  is  fully, 
promptly  and  adequately  made,  it  un- 
doubtedly tends  to  decrease  the 
amount  of  damages  which,  without 
it,  plaintiff  would  have  sustained, 
and  must  afiford  evidence  upon  the 
question  of  express  malice,  the  pres- 
ence of  which  alone  justifies  punitive 
damages."  Turner  v.  Hearst,  115 
Cal.  394,  47  Pac.  129. 

99.  Dovie  V.  Manhattan  R.  Co., 
128  N.  Y.  488,  28  N.  E.  495.  See 
fully  on  this  question  the  article 
"  Eminent  Domain." 

1.     Noxon  V.  Hill,  2  Allen  (Mass.) 

215- 

Worthlessness    of   Invention In 


Cooke  V.  Barr,  39  Conn.  296,  an  ac- 
tion to  recover  damages  for  breach 
of  a  contract  to  form  a  corporation 
for  the  purpose  of  manufacturing  an 
invention  patented  by  the  plaintiff, 
it  was  held  proper  to  permit  the  de- 
fendants to  show  that  the  invention 
was  worthless. 

Repayment.  —  In  Knapp  v.  Roche, 
94  N.  Y.  329,  an  action  by  a  receiver 
of  an  insolvent  bank  against  an  officer 
thereof  to  recover  damages  for  loss 
alleged  to-  have  been  occasioned  by 
illegal  loans  made  by  him,  it  appeared 
that  two  other  officers  co-operated  in 
making  the  loans.  The  complaint 
averred  and  it  was  also  shown  by 
the  plaintiff's  evidence  that  portions 
of  those  loans  remained  unpaid.  It 
was  held  error  to  reject  evidence 
offered  by  the  defendant  to  show 
payment  by  one  of  the  other  officers 
of  a  specified  sum  on  account  of  the 
claim.  That  to  maintain  the  action 
it  was  not  enough  to  show  illegal 
loans  merely,  but  also  damages  result- 
ing therefrom,  as  that  the  loans  had 
not  been  paid  and  that  accordingly 
it  was  competent  in  reduction  of 
damages  to  show  that  a  portion  of 
the  moneys  illegally  loaned  had  been 
refunded  by  one  jointly  liable  with 
the  defendant  therefor. 

In  an  action  of  trespass  for  hreak- 
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b.  Breach  of  Contract. — Non-Compliance  by  Plaintiff.  —  In  an 
action  to  recover  damages  for  breach  of  a  contract  the  defendant 
may  mitigate  or  reduce  the  damages  by  evidence  that  the  plaintiff 
himself  has  not  complied  with  his  obligations  under  the  contract.^ 

c.  Restoration  of  Property.  —  In  trover,  evidence  of  an  offer  by 
the  defendant  shortly  after  the  taking  to  return  property  is  admissi- 
ble in  mitigation  of  damages.^  And  where  the  property  has  been 
restored,*  or  has  otherwise  come  to  his  use,^  that  fact  may  be  shown 
in  mitigation  of  damages. 

But  the  rule  does  not  apply  as  to  evidence  of  an  offer  to  return 
the  property  after  its  condition  has  changed  and  its  value  has 
depreciated.® 


ing  the  plaintifif's  close  and  cutting 
trees,  evidence  that  the  plaintiff  had 
sold  standing  trees  to  third  persons 
is  admissible  in  mitigation  of  dam- 
ages. Wallace  v.  Goodall,  i8  N.  H. 
439,  holding  also  that  the  fact  of  the 
sale  might  be  proved  by  admissions 
and  declarations  of  the  plaintiff. 

A  Mortgagee,  who  obtains  a  bill  of 
sale  of  the  mortgaged  property  by 
fraud,  and  under  it  and  before  it  is 
repudiated  by  the  mortgagor,  takes 
possession  of  the  property,  may,  in 
an  action  of  trover  by  the  mortgagor, 
show  the  extent  of  his  mortgage  lien 
in  mitigation  of  the  damages.  Rail 
V.  Cook,  77  Mich.  68i,  43  N.  W.  1,069. 

In  Louisville  P.  C.  Co.  v.  Rowan, 
4  Dana  (Ky.)  606,  an  action  to  re- 
cover damages  for  failure  by  the  de- 
fendant to  make  an  excavation  upon 
the  plaintiff's  land  according  to  con- 
tract, it  was  held  that  evidence  tend- 
ing to  show  that  the  excavation 
would  have  been  useless  to  the  plain- 
tiff was  admissible  in  mitigation  of 
damages. 

2.  Williams  v.  Waters,  36  Ga.  454- 

3.  Bitterman  v.  Hearn,  (Tex.  Civ. 
App.),  32  S.  W.  341. 

4.  Blewett  v.  Miller,  131  Cal.  149, 
63  Pac.  157;  Stephenson  v.  Wright, 
III  Ala.  579,  20  So.  622;  Pierce  v. 
Benjamin,  14  Pick.  (Mass.)  356,  25 
Am.  Dec.  396. 

5.  As  where  property  attached  has 
yielded  its  full  value  on  a  sale  under 
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the  attachment.     City  National  Bank 
V.  Jeffries,   73  Ala.    183. 

6,  In  Nash  v.  Minnesota  Title  Ins. 
&  T.  Co.,  163  Mass.  574,  40  N,  E. 
1,039,  47  Am.  St.  Rep.  489.  28  L.  R. 
A.  753,  an  action  to  recover  damages 
for  false  representations  whereby  the 
plaintiffs  were  induced  to  purchase 
certain  bonds  whose  payment  was 
secured  by  a  mortgage  to  the  defend- 
ant of  certain  real  estate  in  another 
state,  on  the  ground  that  the  mort- 
gage v;as  not  a  first  mortgage, 
although  it  was  so  represented  by  the 
defendant,  it  was  held  that  the  defend- 
ant could  not  show  in  mitigation  of 
damages  that  it  had  procured  an  as- 
signment of  the  mortgage  and  that  it 
tendered  a  discharge  of  it  to  the 
plaintiffs  at  the  trial.  The  defend- 
ant may  hold  and  use  this  mortgage 
in  any  lawful  w-ay,  but  the  plaintiffs 
ought  not  to  be  compelled  to  re- 
ceive the  discharge  of  it  in  mitiga- 
tion of  their  damages  after  the  ex- 
piration of  so  long  a  time.  If  the 
mortgage  was  discharged  it  would 
not,  as  a  matter  of  law,  limit  their 
recovery  to  nominal  damages.  If 
there  had  been  no  incumbrance  they 
might  long  ago  have  sold  the  bonds 
on  better  terms  than  can  be  obtained. 
IMoreover  the  commission  of  the 
fraud,  if  fraud  is  proved,  was  a  will- 
ful wrong  and  the  case  is  analogous 
to  a  willful  conversion  of  property 
and  an  offer  to  return  it  in  mitiga- 
tion of  damages  after  its  condition 
has  changed  and  its  value  has  de- 
preciated. 


DAMS.  —  See  Waters  and  Watercourses. 


DATE.  —  See    Bills    and   Notes  ;    Deeds  ;  Judicial 
Notice  ;  Presumptions. 


DEAF  AND  DUMB  PERSONS.  —See  Competency; 

Witnesses. 
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DEATH  AND  SURVIVORSHIP. 


I.  PRESUMPTION  OF  THE  CONTINUANCE  OF  LIFE. 

1.  The  General  Rule.  —  It  is  well  established  that  where  a  person 
is  once  shown  to  have  been  aUve  at  a  particular  time,  he  will  be 
presumed  to  continue  to  live  until  the  contrary  is  established  by 
evidence.^ 

2.  Ptirden  of  Proof.  —  The  party  asserting  death  has  the  burden 
of  prooi.- 

3.  Luration  of  Presumption.  —  Under  the  civil  law  no  presump- 
tion of  death  arose  until  the  person  in  question  would  have  reached 
the  a"-e  of  lOO  vears.^     As  to  this  the  common  law  seems  to  have 


1.  United  5"fa/r^.  —  Northwestern 
Mut.  L.  Ins.  Co.  V.  Stevens,  71  Fed. 

Illinois.  —  Lewis  v.  People,  87  111. 
App.  588. 

Kentucky.  —  Martin  v.  Royse,  21 
Ky.  L.  Rep.  775,  52  S.  W.  1,062. 

Maine.  —  Peabody  v.  Hewett,  52 
Me.  33.  83   Am.   Dec.  486. 

Marvland.  —  Hammond  v.  Inloes,  4 
Md.  138. 

New  Hampshire.  —  Smith  v. 
Knowlton,  11  N.  H.  191;  Emerson 
V.  White,  29  N.  H.  482. 

h'exv  York.  —  Duke  of  Cumberland 
f.  Graves,  9  Barb.  595. 

Pennsvlvania.  —  Miller  v.  Beates, 
3  Serg.  &  R.  490,  8  Am.  Dec.  658. 

Wisconsin.  —  Stroebe  v.  Fehl,  22 
Wis.  324. 

Death  Not  Presumed — Where  it 
is  shown,  in  an  ejectment  brought  by 
certain  heirs,  that  a  certain  person 
was  alive  at  the  time  of  the  execu- 
tion of  a  will,  no  presumption  will 
be  indulged,  in  the  absence  of  proof, 
that  he  has  since  died.  Lowe  v. 
Foulke,  103  111.  58. 

Person  Presumed  to  Live.  —  A  per- 
son who  gave  a  power  of  attorney 
is  presumed  to  have  been  alive,  in  the 
absence  of  contrary  evidence,  five 
years  later  when  certain  deeds  were 
executed  for  him  by  virtue  of  the 
power  of  attorney.  Chicago  &  A. 
R.  Co.  V.  Keegan,  185  111.  70.  56  N. 
E.  1,088. 

In  a  Bastardy  Proceeding,  a  child 
shown  to  have  been  born  alive  and 
to  have  been  alive  and  well  at  three 
and  one-half  months  of  age,  is  pre- 
sumed, in  the  absence  of  evidence, 
to  be  alive  at  the  time  of  the  trial. 
Lewis  -'.  People,  87  111.  App.  588. 

Both  the   Common  and  Civil  Law 


presumes  the  continuance  of  life  un- 
til the  contrary  is  shown.  Eagle's 
Case,  3  Abb.   Fr.    (X.   Y.)    218. 

There  Is  No  Iresumption  that  a 
person  alive  in  1865  was  dead  in  1895. 
Dworsky  r.  .\rndtstein,  29  App.  Div. 
274,  51  N.  Y.  Supp.  597- 

The  Presumption  of  Death  does 
not  arise  until  all  reasonable  doubt 
of  life  at  a  certain  time  is  removed. 
Smith  v.  Combs,  49  N.  J.  Eq.  420,  24 
Atl.  9- 

Continuance  of  Life  j.>feed  Not  Be 
Pleaded.  —  Where  it  is  shown  in  a 
pleading  that  certain  persons  were 
living  within  two  years  before  the 
filing  of  the  suit,  it  need  not  be  al- 
leged that  they  were  still  alive,  for  the 
law  presumes  that  they  are  still  alive. 
Stroebe  v.  Fchl,  22  W'is.  324. 

2.  :Manley  z'.  Pattison,  73  Miss. 
417,  19  So.  236,  55  Am.  St.  Rep.  543 ; 
Duke  of  Cumberland  v.  Graves,  9 
Barb.  (N.  Y.)  595;  Emerson  v. 
White,  29  N.  H.  482;  Smith  v. 
Combs>  49  N.  J.  Eq.  420,  24  Atl.  9- 

Death  Must  Be  Proved —  "  An  ab- 
sentee is  presumed  to  live  till  the 
contrary  is  proved ;  otherwise  the 
absence  must  be  such  that  the  life  of 
a  man,  who  may  live  one  hundred 
years,  should  be  presumed  to  have 
ended.  Death  is  never  presumed 
from  absence;  therefore,  he  who 
claims  an  estate  on  account  of  a 
man's  death  is  always  held  to  prove 
it."  Hayes  v.  Berwick,  2  Mart.  (La.) 
(O.  S.)  138,  5  Am.  Dec.  727;  Sass- 
man  v.  Aime,  9  Mart.  (La.)    (O.  S.) 

257- 

3.  The     Presumption     of     Death 

arising  from  extreme  old  age  is  not 
conclusive.  The  civil  law  will  pre- 
sume a  person  to  be  living  at  the  age 
of  one  hundred  years,  and  the  com- 
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no  fixed  rule  ;*  but  it  has  been  said  that  the  courts  should  not  assume 
that  a  person  would  live  to  an  age  which  would  be  improbable.^ 

11.  PRESUMPTION  OF  DEATH  FROM  ABSENCE. 

1.  The  General  Rule.  —  But  it  is  now  a  well-established  rule  of 
evidence  that  where  a  person  is  shown  to  have  been  absent  from 
his  home  for  seven  years  continuously  and  not  to  have  been  heard 
of  during  that  time  by  those  who,  had  he  been  living,  would  have 
been  likely  to  hear  from  him,  the  presumption  of  the  continuance 
of  his  life  ceases  and  the  contrary  presumption  of  his  death  arises.'' 


mon  law  does  not  stop  far  short  of 
this.  Watson  v.  Tindal,  24  Ga.  494, 
71  Am.  Dec.  142. 

The  Death  of  a  Person  less  than 
one  hundred  years  of  age  will  not  be 
presumed.  Owens  v.  Mitchell,  5 
Mart.  (La.)  (N.  S.)  667;  Miller  v. 
McElwee,  12  La.  Ann.  478;  Martinez 
V.  Succession  of  Vives,  32  La.  Ann. 
305;  Willett  V.  Andrews,  51  La.  Ann. 
486,  25  So.  391. 

4.  Watson  v.  Tindal,  24  Ga.  494, 
71  Am.  Dec.  142. 

The  Death  of  a  Person  May  Be 
Presumed  after  a  long  lapse  of  years, 
as  where  the  persons  who  were  said 
to  be  dead,  would,  if  alive,  have  been 
one  hundred  and  fifty  years  old. 
When  persons  are  known  to  have 
survived  ninety  and  one  hundred 
years,  we  cannot  say  that  others  have 
died  at  an  earlier  date,  without  some 
evidence  on  the  subject.  Hammond 
V.  Inloes,  4  Md;  138. 

5.  Jones  Ev.,  §  56. 

6.  United  States.  —  Northwestern 
Mut.  L.  Ins.  Co.  V.  Stevens,  71  Fed. 
258;  Tisdale  v.  Mut.  Ben.  L.  Ins. 
Co.,  23  Fed.  Cas.  No.  14,059. 

California.  —  Code  Civ.  Proc, 
§1,963,  subd.  26;  Garwood  v.  Hast- 
ings, 38  Cal.  216;  People  v.  Stokes, 
71  Cal.  263,  12  Pac.  71  ;  Rogers  v. 
Manhattan  L.  Ins.  Co.,  138  Cal.  285, 
71  Pac.  348. 

Dclaii'arc.  —  Garden  v.  Garden,  2 
Houst.  574;  Prettyman  v.  Conaway, 
9  Houst.  221,  32  Pac.  15. 

Georgia.  —  Doe  v.  Flanagan,  i  Ga. 
538;  Watson  V.  Adams,  103  Ga.  733, 
30  S.  E.  577. 

Illinois.  —  Hitz  z'.  Ahlgren,  170  111. 
60,  48  N.  E.  1,068;  Reedy  v.  Millizen, 
155  111.  636,  40  N.  E.  1.028;  Litchfield 
V.  Keagy,  78  111.  App.  398. 


lozi'a.  —  Seeds  f.  Grand  Lodge  A. 
O.  U.  W.,  .93  Iowa  175,  61  N.  W. 
411;  Sherod  v.  Ewell,  104  Iowa  253, 
73  N.  W.  493- 

Louisiana.  —  Boyd  v.  New  England 
Islut  L.  Ins.  Co.,  34  La.  Ann.  849. 

Maine.  —  White  v.  ]Mann,  26  Me. 
361  ;  Wentworth  z'.  Wentworth,  71 
Me.  72. 

il/ao'/a«(/.  — Tilly  v.  Tilly,  2  Bland 
Ch.  436;  Sprigg  v.  ]\Ioale,  28  Md. 
497.  92  Am.  Dec.  698;  Schaub  v. 
Griffin,  84  Md.  557,  36  Atl.  443- 

Massachusetts.  —  Com.  v.  Thomp- 
son, 6  Allen  591,  83  Am.  Dec. 
653;  Morton  v.  Sweetser,  12  Allen 
134 ;  Loring  v.  Steineman,  i  Mete. 
204;    Newman    v.    Jenkins,    10    Pick. 

515- 

Michigan.  —  Bailey  v.  Bailey,  36 
Mich.  181. 

Minnesota.  —  Waite  v.  Coaracy,  45 
Minn.  159.  47  N.  W.  537- 

Missouri.  —  Lajoye  v!  Primm,  3 
Mo.  529;  Hancock  v.  American  L. 
Ins.  Co.,  62  Mo.  26;  Wheelock  v. 
Overshiner,  no  Mo.  100,  19  S.  W. 
640;  Flood  V.  Growney,  126  Mo.  262, 
28  S.  W.  860;  Winter  z:  Supreme 
Lodge  K.  of  P.,  96  Mo.  App.  i,  69 
S.  W.  662 ;  Beigler  v.  Supreme  Coun- 
cil of  Am.  L.  H.,  57  iNIo.  App.  419. 

Nezv  Hampshire.  —  Smith  tv 
Knowlton,  11  N.,  H.  191;  Forsaith  v. 
Clark,  21  N.  H.  409;  Bennett  v.  SIo- 
man.  70  N.  H.  289,  48  Atl.  283. 

Nezi.'  Jersey.  —  W  a  m  b  a  u  g  h  v. 
Schenck,  2  N.  J.  L.  167;  Smith  v. 
Smith,  5  N.  J.  Eq.  484;  Osborn  v. 
Allen,  26  N.  J.  L.  388;  Burkhart  v. 
Burkhart,  63  N.  J.  Eq.  479,  52  Atl. 
296;  Hoyt  V.  Newbold,  45  N.  J.  L. 
219,  46  Am.  Rep.  757;  Wilcox  v. 
Trenton  Potteries  Co.,  (N.  J.  Eq.)» 
53  Atl.  474. 
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Nezu  York.  —  Jackson  v.  Claw,  iS 
Johns.  346;  Eagle's  Case,  3  Aldj.  Pr. 
218;  McCartee  v.  Camel,  i  Barb.  Ch. 
455 ;  Eagle  v.  Emmet,  4  Bradf.  Surr. 
117;  Sheldon  v.  Ferris,  45  Barb.  124; 
Karstens  v.  Karstens,  20  Misc.  247,  45 
N.  Y.  Supp.  966;  Czech  v.  Beau,  35 
Misc.  729,  72  N.  Y.  Supp.  402;  In  re 
Davenport,  2,7  Misc.  455,  75  N.  Y. 
Supp.  934;  Ruoff  V.  Greenpoint  Sav. 
Bank,  40  Misc.  549,  82  N.  Y.  Supp. 
881. 

Korth  Carolina.  —  Den  v.  Evans,  3 
N.  C.  396 ;  Lewis  v.  Mobley,  20  N.  C. 
323,  34  Am.  Dec.  379;  University  of 
N.  C.  V.  Harrison,  90  N.  C.  385. 

OJiio.  —  Rice  v.  Lumley,  10  Ohio 
St.  596;  Rosenthol  v.  Mayhugh,  2>i 
Ohio  St.  155 ;  Youngs  v.  Heffner,  36 
Ohio  St.  232. 

Pennsylvania.  —  Burr  v.  Sim,  i 
Whart.  150,  i2i  Am.  Dec.  50;  Innis 
V.  Campbell,  i  Rawle  272>  \  White- 
side's App.,  23  Pa.  St.  114;  Campbell 
V.  Reed,  24  Pa.  St.  498;  Appeal  of 
Easterly,  109  Pa.  St.  229;  In  re  Peti- 
tion of  Mut.  Ben.  Co.,  174  Pa.  St. 
I,  34  Atl.  125,  52  Am.  St.  Rep.  14; 
Francis  v.  Francis,  180  Pa.  St.  644, 
27  Atl.  120,  57  Am.  St.  Rep.  668. 

South  Carolina.  —  Craig  v.  Craig, 
I  Bail.  Eq.  102;  Boyce  v.  Owens,  i 
Hill's  L.  8;  Griffin  v.  Southern  R. 
Co.,  66  S.  C.  77,  44  S.  E.  562. 

South  Dakota.  —  Burnett  v.  Cos- 
tello,  15  S.  D.  89,  87  N.  W.  575- 

Tennessee.  —  Ferrell  v.  Griggsby, 
(Tenn.),  51  S.  W.  114;  Shown  v. 
McMackin,  9  Lea   (Tenn.)   601. 

Texas.  —  Primm  v.  Stewart,  7  Tex. 
178;  French  v.  McGinnis,  69  Tex.  19, 
9  S.  W.  323;  Nehring  v.  McMurrian, 
94  Tex.  45,  57  S.  W.  943 ;  Latham  v. 
Tombs,  (Tex.  Civ.  App.),  72  S.  W. 
1,060. 

Virginia.  —  Evans  v.  Stewart,  81 
Va.  724. 

Wisconsin.  —  Cowan  v.  Lindsay,  30 
Wis.  586.     ■ 

The  General  Rule  undoubtedly  is 
that  "  a  person  shown  not  to  have 
been  heard  of  for  seven  years  by 
those  (if  any)  who,  if  he  had  been 
alive,  would  naturally  have  heard  of 
him,  is  presumed  to  be  dead,  unless 
the  circumstances  of  the  case  are 
such  as  to  account  for  his  not  being 
heard  of  without  assuming  his  death." 
Davie  v.  Briggs,  97  U.  S.  628. 

The  Fact  of  Absence  and  Silence 
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for  Seven  Years  may  create  such  a 
presumption  of  death  as,  if  not  over- 
come by  other  evidence,  is  such  prima 
facie  evidence  of  his  death,  that  a 
probate  court  may  assume  his  death 
and  appoint  an  administrator.  Scott 
V.  McNeal,  5  Wash.  309,  31  Pac.  873, 
34  Am.  St.  Rep.  863. 

Rule  Stated — "It  was  also  a  well 
settled  rule  of  law  in  England,,  prior 
to  the  declaration  of  independence, 
and  is  now  recognized  as  a  well 
settled  principle  of  law  in  this  [Dela- 
ware] and  other  states  of  the  Union, 
that  if  no  tidings  or  information  be 
had  of  a  person  for  a  period  of  seven 
years,  he  is  presumed  to  be  dead,  and 
the  burden  of  proof  is  devolved  upon 
the  party  who  alleges  the  contrary  to 
prove  that  he  is  living.  The  rule  is 
that  if  a  person  leaves  or  disappears, 
the  presumption  in  favor  of  life  con- 
tinues until  a  period  of  seven  years 
has  elapsed  without  any  intelligence 
of  him ;  but  after  the  seven  years 
have  elapsed  without  any  tidings  of 
him,  the  rule  is  reversed,  and  the  law 
presumes  his  death,  unless  the  con- 
trary be  shown."  Crawford  v.  Elli- 
ott, I  Houst.  (Del.)  465. 

Absence  for  Seven  Years  without 
being  heard  from  was  sufficient  pre- 
sumptive evidence  of  death  to  author- 
ize the  grant  of  letters  of  administra- 
tion on  the  estate  of  the  absentee. 
Adams  v.  Jones,  39  Ga.  479. 

Death  Presumed —  "  As  more  than 
seven  years  have  now  passed  since 
Ryan's  departure,  if  no  tidings  have 
been  received  from  him,  the  presump- 
tion of  death  unquestionably  arises." 
Ryan  v.  Tudor,  31   Kan.  366. 

Heirs  Authorized  to  Sue —  That  a 
person  was  absent  and  unheard  of 
for  seven  years  was  sufficient  proof 
of  his  death  to  authorize  his  heirs  to 
sue,  as  such,  for  land  belonging  to 
his  estate.  Henderson  v.  Bonar,  11 
Ky.  L.  Rep.  219,  II  S.  W.  809. 

The  Allegations  of  a  Petition  in 
an  action  to  recover  land,  that  a  cer- 
tain person  had  gone  from  the  state 
and  had  not  returned  for  more  than 
seven  years,  raise  the  presumption 
that  such  person  was  dead.  Cooper 
V.  Shelton,  17  Ky.  L.  Rep.  157,  30 
S.  W.  623. 

"  The  Common  Law  Rule  was  that, 
after  the  lapse  of  seven  years  with- 
out   intelligence    concerning  the   per- 
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2  Presumption  Not  Conclusive.  —  This  presumption  is  not  con- 
clusive/ but  prima  facie,^  and  may  be  rebutted  by  showmg  that  the 
person  whose  death  is  presumed  was  ahve  within  the  seven  years.' 

3.  Burden  of  Proof.  —  The  burden  of  proof  to  overcome  this 
presumption  of  death,  and  to  show  the  continuance  of  Hfe  of  the 
person  in  question,  devolves  upon  the  party  asserting  it." 

4.  Things  Necessary  to  Raise  Presumption.  —  A.  Requisites  of 
Absence. —  a.  Must  Be  from  Home.  — It  is  essential  that  his 
absence  must  have  been  an  absence  from  his  home.^^ 


son,  the  presumption  of  life,  ceased, 
and  the  burden  of  proof  devolved  on 
the  other  party  to  show  that  he  was 
alive."  Mut.  Ben.  L.  Ins.  Co.  v. 
Martin,  2i  Ky.  L.  Rep.   1,465,  55   S. 

W.  694. 

Death  Presumed.  —  Where  a  per- 
son left  the  city  in  which  he  lived 
and  joined  an  army  in  the  field  dur- 
ing the  civil  war,  and  never  after- 
wards returned  and  was  never  heard 
of,  he  is  presumed  to  be  dead.  Jam- 
ison v..  Smith,  35  La.  Ann.  609. 

In  the  Absence  of  Evidence  to  the 
contrary,  it  is  competent  to  presume, 
after  the  lapse  of  a  hundred  years, 
that  a  person  is  dead.  Sprigg  v. 
Moale,  28  Md.  497-  92  Am.  Dec.  698. 

If  a  Man  Leaves  His  Home  and 
goes  into  parts  unknown  and  re- 
mains unheard  of  for  the  space  of 
seven  years,  the  law  authorizes  to 
those  that  remain,  the  presumption 
that  he  is  dead.  Hyde  Park  v.  Can- 
ton,  130  Mass.   505. 

7.  Davie  v.  Briggs,  97  U.  S.  628; 
Winter  v.  Supreme  Lodge  K.  of  P., 
96  Mo.  App.  I,  69  S.  W.  665;  Gibbes 
V.  Vincent,  11  Rich.  L.   (S.  C.)   323- 

8.  Loring  v.  Steineman,  i  Mete. 
(Mass.)  204;  Morton  v.  Sweetser,  12 
Allen  (Mass.)  134;  Youngs  v.  Heff- 
ner,  36  Ohio  St.  232. 

9.  O'Kelly  v.  Felker,  71  Ga.  775) 
Wambaugh  v.  Schenck,  2  N.  J.  L. 
167. 

Return  of  Absentee —  That  a  per- 
son left  the  state  more  than  seven 
years  before  will  not  warrant  the 
presumption  of  death,  where  uncon- 
tradicted witnesses  testify  that  he  had 
returned  and  been  seen  alive  within 
seven  years.  Thomas  v.  Thomas,  19 
Neb.  81,  27  N.  W.  84. 

The  Presumption  of  Death  arising 
from  seven  years  absence  is  overcome 
by  the  testimony  of  one  credible  wit- 


ness that  he  had  received  a  letter 
written  by  the  absentee  within  that 
time.     Smith   r.    Smith,   49   Ala.    156. 

But  Identity  Must  Be  Established. 
The  mere  fact  that  a  person  of  the 
same  name  as  the  absentee  was  living 
witnm  seven  years  will  not  overcome 
the  presumption,  where  the  person 
living  is  not  identified  as  the  absen- 
tee. Hoyt  V.  Newbold,  45  N.  J.  L. 
219,  46  Am.  Rep.  757- 

Testator's  Belief.  —  Nor  will  the 
fact  that  the  person  making  the  will 
on  which  the  action  was  based,  be- 
lieved the  absentee  to  be  living  with- 
in seven  years,  overcome  the  pre- 
sumption of  death.  Whiteside's  Ap- 
peal, 23,  Pa.  St..  114- 

10.  Mut.  Ben.  L.  Ins.  Co.  v.  I\Iar- 
tin,  21  Ky.  L.  Rep.  1,465.  55  S.  W. 
694;  Smith  v.  Smith,  5  N.  J.  Eq.484; 
Cowan  V.  Lindsay,  30  Wis.  586. 

11.  Garwood  v.  Hastings,  38  Cal. 

216;   Keller  v.    Stuck,  4   Redf.    Surr. 

294;   Francis  v.  Francis.   180  Pa.   St. 

644,  37  Atl.  120,  57  Am.  St.  Rep.  668 ; 

Burnett  v.  Costello,   15   S.  D.  89,  87 

N.  W.  575 ;  Puckett  V.  State,  i  Sneed 
(Tenn.)  355;  Latham  v.  Tombs, 
(Tex.  Civ.  App.),  73  S.  W.  1,060. 

To  Raise  the  Presumption  of  Death 
from  an  absence  without  intelligence 
for  seven  years,  such  absence  must 
be  shown  to  have  been  from  the  es- 
tablished residence  of  the  person  in 
question.  Stinchfield  v.  Emerson,  52 
INIe.  465,  83  Am.  Dec.  524;  Stevens 
V.  McNamara,  36  Me.  176,  58  Am. 
Dec.  740. 

But  Kentucky  and  Missouri  Stat- 
utes. —  Under  the  Kentucky  and  Mis- 
souri statutes  the  presumption  of 
death  from  seven  years  absence  with- 
out intelligence  does  not  arise  unless 
the  party  has  been  absent  from  the 
state.  Bank  of  Louisville  z:  Board 
of  Trustees  Pub.  Schools,  83  Ky.  219; 
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b.  Temporary  Absence  Intended.  —  And  that  such  absence  was 
intended  by  the  absentee  to  be  temporary  merely. ^- 

B.  Absence  Alone  Insufficient.  —  The  mere  fact  of  absence 
for  seven  years  is  not  alone  sufficient  to  give  rise  to  the  presumption 
of  death.^^ 

C.  Lack  op  Intelligence  Necessary.  —  But  in  addition  thereto 
it  must  be  shown  that  the  absentee  has  been  unheard  of  during  his 
absence  by  those  who,  had  he  been  living,  would  have  been  likely 
to  hear  of  him." 

D.  Diligent  Inquiry  Required.  —  And  that  such  persons  have 
made  diligent  inquiry  for  him  at  the  absentee's  last  known  home  or 
place  of  residence. ^^ 

E.  No  Presumption  Where  Communication  Improbable. 
Where,  however,  it  appears  that  it  would  be  improbable  that  the 


Beigler  v.  Supreme  Lodge  of  A.  L., 
57  Mo.  App.  419. 

12.     Death    Not   Presumed   Where 
Permanent     Removal     Intended. 

Where  a  person,  or  several  persons, 
leave  their  residence  and  remove  into 
another  state  with  the  intention  of 
acquiring  a  new  residence  there  and 
residing  in  that  state  permanently,  no 
presumption  of  death  arises  from  the 
fact  that  they  have  been  absent  from, 
and  unheard  of  at,  their  former  resi- 
dence for  seven  years.  Doe  v.  Stock- 
ley,  6  Houst.  (Del.)  447;  Martin  v. 
Royse,  21  Ky.  L.  Rep.  775,  5^  S. 
W.  1,062;  Burnett  v.  Costello,  15 
S.  D.  89,  87  N.  W.  575;  Ross  V. 
Blount,  25  Tex.  Civ.  App.  344,  60  S. 
W.  894;  Latham  v.  Tombs,  (Tex. 
Civ.  App.),  73  S.  W.   1,060. 

"  No  Presumption  of  a  Person's 
Death  arises  from  the  fact  that  such 
person,  having  abandoned  his  original 
place  of  residence  in  this  state  for  the 
purpose  of  acquiring  a  new  residence 
in  some  other  state,  has  not  been 
heard  of  for  more  than  seven  years  at 
his  original  place  of  residence."  Thus, 
where  children  were  removed  from 
the  state  to  acquire  a  residence  in 
another  state,  the  fact  that  they  were 
unheard  of  at  their  original  place  of 
residence  for  seven  years  raises  no 
presumption  of  their  death.  Keller 
V.  Stuck,  4  Redf.  Surr.   (N.  Y.)  298. 

13.  Sensenderfer  v.  Pacific  Mut. 
L.  Ins.  Co.,  19  Fed.  68. 

14.  Litchfield  v.  Keagy,  78  HI. 
App.  398;  Wentworth  v.  Wentworth, 
71  ^le.  72;  Thomas  v.  Thomas,  16 
Neb.  553. 
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Mere   Absence    of    a    Person    for 

seven  years  will  not  raise  a  presump- 
tion of  death,  unless  his  relatives  and 
others,  who  would  naturally  have 
heard  of  him,  have  not.  Dunn  v. 
Travis,  56  App.  Div.  317,  6  N.  Y. 
Supp.  743- 

15.  Degree  of  Inquiry  Must  Be 
Shown —  Testimony  that  a  person, 
w'ho  twenty-two  years  before  was  in 
bad  health,  would  now  be  eighty  years 
of  age,  and  that  on  recent  inquiry  his 
name  could  not  be  found  at  the  post- 
office  or  in  the  directory  in  the  city 
in  which  he  was  last  known  to  live, 
will  not  establish  his  death  where  the 
degree  of  his  bad  health  or  inquiry 
among  his  friends  is  not  shown.  In 
re  Hall's  Deposition,  11  Fed.  Cas. 
No.  5,924- 

Diligent  Inquiry  Necessary. 
"  Absence  of  a  person  for  seven  years 
from  his  usual  place  of  abode,  and  of 
whom  no  account  can  be  given,  and 
from  whom  no  intelligence  has  been 
received  within  that  time,  raises  the 
presumption  that  he  is  dead.  To  en- 
force that  presumption,  however, 
there  must  be  evidence  of  diligent  in- 
quiry at  the  person's  last  place  of 
residence  and  among  those  who 
would  probably  hear  from  him  if 
living."  Litchfield  v.  Keagy,  78  111. 
App.  398. 

Silence  Alone  Is  Insufficient  to  es- 
tablish the  death  of  a  person  absent 
for  seven  years.  Inquiry  must  be 
shown.  University  of  N.  C.  v.  Har- 
rison, 90  N.  C.  385 ;  Wentworth  v. 
Wentworth,  71  Me.  72. 
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absentee  would  communicate  with  those  remaining  at  or  near  his 
former  home,  no  presumption  of  death  will  arise,  no  matter  how 
long  he  may  remain  absent  and  unheard  of.^*^ 

F.  Evidence  to  Show  Non-Communication.  —  For  the  pur- 
pose of  showing  that  the  absentee  has  been  unheard  of  after  inquiry 
made,  the  testimony  of  any  witness,  regardless  of  whether  he  is  or 
is  not  a  relative  or  member  of  the  family  of  the  absentee,  is  admis- 
sible in  evidence. ^'^ 


16.  Fugitive  from  Justice Evi- 
dence that  a  certain  person  was  a 
fugitive  from  justice  and  took  pas- 
sage on  a  vessel  from  the  Sandwich 
Islands  and  had  not  since  been  heard 
of,  and  that  the  insurance  had  been 
paid  on  the  vessel  as  a  total  loss,  is 
insufficient  to  raise  the  presumption 
of  his  death.  Ashbury  v.  Sanders,  8 
Cal.  62,  68  Am.  Dec.  300. 

Wife  Avoiding  Husband Where 

the  evidence  of  the  wife's  conduct 
shows  that  she  endeavored  to  avoid 
her  husband,  testimony  that  she  has 
not  heard  of  him  for  seventeen  years 
raises  no  presumption  as  to  his  death. 
Garwood  v.  Hastings,  38  Cal.  216. 

Flight  from  Prosecution Where 

a  person  fled  from  the  state  to  avoid 
prosecution  for  a  criminal  offense 
committed  by  him,  no  presumption 
of  his  death  arises  from  the  fact  that 
he  has  been  absent  and  unheard  of 
for  seven  years.  State  v.  Henke,  58 
Iowa  457.  12  N.  W.  477;  Newman  v. 
Jenkins,   10  Pick    (Mass.)   515. 

Husband  Leaving  Wife.  —  Where 
a  husband  leaves  his  wife  because 
she  declined  to  live  with  him  any 
longer,  and  when  last  heard  of  was  in 
good  health  and  about  to  leave  for 
another  state,  the  fact  that  he  failed 
to  answer  an  advertisement  of  a 
legacy  for  him  six  years  after  his 
disappearance  raises  no  presumption 
of  his  death  in  seven  years.  Seeds  v. 
Grand  Lodge  A.  O.  U.  W.,  93  Iowa 
175-  ] 

The  Fact  That  a  Wife  who,  one 
month  after  her  husband  had  left  his 
homej  had  removed  to  another  town, 
had  heard  nothing  of  him  for  five 
years  and  eight  months,  will  not  war- 
rant a  presumption  of  his  death. 
Hyde  Park  v.  Canton,  130  Mass.  505. 

Wife  Removing  from  Residence. 
The  fact  that  a  wife,  who  had  re- 
moved from  her  husband's  residence, 
had  not  heard  of  him  for  seven  years 


raises  no  presumption  of  his  death. 
Thomas  v.  Thomas,  16  Neb.  553. 

Escape  from  Orphan  Asylum. 
Where  an  illiterate  and  vicious  young 
woman  escapes  from  an  orphan  asy- 
lum in  which  she  had  been  confined, 
no  presumption  of  her  death  arises 
from  her  absence  for  seven  years  and 
her  failure  to  answer  newspaper  ad- 
vertisements for  her.  In  re  Miller's 
Estate,  30  N.  Y.  St.  212,  9  N.  Y. 
Supp.  639.  In  re  Taylor,  66  Hun 
626,  20  N.  Y.  Supp.  960,  affirmed  in 
147  N.  Y.  713,  42  N.  E.  726. 

That  a  Wife  Was  Never  Heard  of 
after  her  divorce  will  not  raise  the 
presumption  of  her  death  where  it  is 
shown  that  when  she  left  the  neigh- 
borhood of  her  former  home  she 
left  with  a  cloud  on  her  character. 
Schwarzhoflf  v.  Necker,  i  Posey 
(Tex.)   325- 

Relatives  Removed That  relatives 

who  had  removed  from  the  absentee's 
last  place  of  residence  had  not  heard 
of  him  for  over  seven  years,  raises 
no  presumption  of  his  death.  Bur- 
nett V.  Costello,   15   S.  D.  89,  87  N. 

w.  575. 

17.  Burnett  v  Costello,  15  S.  D. 
89,  87  N.  W.  575- 

The  Testimony  of  an  ITncle  who 
had  seen  the  wife  and  child  of  the 
absentee  during  his  absence  is  com- 
petent. Burleigh  v.  Mullen,  95  Me. 
423,  510  Atl.  47. 

But  the  Testimony  of  Relatives 
and  Friends  of  the  absentee  is  of 
more  weight  in  establishing  the  death 
of  the  absentee  than  the  testimony 
of  those  who  had  merely  heard  of 
him.  Smith  v.  Combs,  49  N.  J.  Eq. 
420,  24  Atl.  9. 

An  Absence  of  Seven  Years  raises 
the  presumption  of  death,  but  no 
shorter  period  will.  Tisdale  v.  Mut. 
Ben.  L.  Ins.  Co.,  23  Fed.  Cas.  No. 
14,059. 

The  Presumption  of  Life  continues 
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5.  When  Presumption  Arises.  —  A.  The  General  Rule.  —  In 
order  that  the  presumption  of  death  may  arise  from  the  fact  that  a 
person  has  been  absent  and  unheard  of,  the  general  rule  requires 
that  such  absence  and  silence  must  be  continued  for  the  full  period 
of  seven  years. ^® 

B.  No  'Fixed  Rule.  —  There  is,  however,  no  fixed  and  positive 
rule  in  this  regard.^® 

C.  Death  Inferable  IN  Less  Than  Seven  Years.  —  Where 
the  facts  and  circumstances  are  such  as  to  make  the  inference  ot 
death  in  less  than  seven  years  reasonable,  the  death  may  be  mferred 
in  less  than  seven  vears.-** 


seven  years.  Northwestern  Mut.  L. 
Ins.  Co.  V.  Stevens,  71  Fed.  258. 

In  the  Absence  of  Evidence  to  the 
contrary,  the  presumption  of  life 
would  continue  and  the  presumption 
of  death  would  not  arise  until  the  ex- 
piration of  the  full  term  of  seven 
years.  Reedv  zr.  ^Nlillizen,  155  111.  636, 
40  N.  E.  1,028;  State  V.  Henke,  58 
Iowa  457,  12  N.  W.  477 ;  ^«  re  Daven- 
port, 2,7  Misc.  455-  75  N.  Y.  Supp. 
934. 

A  Finding  That  a  Person  is  dead 
is  not  supported  by  evidence  that  he 
has  left  his  home  and  been  unheard 
of  for  five  years  and  eight  months. 
Hyde  Park  v.  Canton,  130  INIass.  505. 

The  Mere  Absence  of  a  Person  for 
the  space  of  seven  years  \vithout  be- 
ing heard  from  furnished  ground  for 
presuming  him  to  be  dead,  but  an 
absence  for  a  shorter  period  is  not 
sufficient  to  raise  that  presumption. 
Newman  v.  Jenkins,  10  Pick.  (Mass.) 

SIS- 

The  Presumption  of  Life,  with  re- 
spect to  a  person  of  whom  no  account 
can  be  given,  ends  at  the  expiration 
of  seven  years  from  the  time  he  was 
last  known  to  be  living.  Bailey  v. 
Bailey,  36  Mich.  181. 

Three  and  One-half  Years  Insuffi- 
cient  Evidence    that    the    steward 

on  a  vessel  went  ashore  from  his  ves- 
sel, that  his  hat  was  subsequently 
found  in  his  cabin,  and  that  nothing 
has  been  heard  of  him  for  three  and 
one-half  years  is  insufficient  to  es- 
tablish his  death.  Straub  v.  Grand 
Lodge  A.  O.  U.  W.,  2  App.  Div.  138, 
2,7  N.  Y.  Supp.  750. 

The  Presumption  of  Death  does  not 
attach  unless  the  person  has  been 
absent  from  his-  domicil  and  unheard 
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of  for  seven  years.     Puckett  v.  State, 
I  Sneed  (Tenn.)  355- 
See  note  7  Ante. 

18.  But  Five  Years  Sulncient. 
Under  the  Indiana  statute,  an  ab- 
sence without  intelligence  for  five 
years  is  sufficient  to  raise  the  pre- 
sumption of  death.  Baugh  v.  Boles, 
66  Ind.  378. 

19.  There  Is  No  Arbitrary  or 
Fixed  Rule  in  respect  to  the  time 
when  the  presumption  of  death  may 
be  drawn  from  the  continued  absence 
of  a  person.  Czech  v.  Beau,  35  Alisc. 
729,  72  N.  Y.  Supp.  402;  Merritt  v. 
Thompson,  I  Hilt.    (N.  Y.)   55°. 

20.  United  5'faf^.y. —Northwestern 
Mut.  L.  Ins.  Co.  V.  Stevens,  71  Fed. 
258. 

L'f/a-c.a;-^.  —  Garden  v.  Garden,  2 
Houst.  574. 

Iozy.-a.  —  Seeds  v.  Grand  Lodge  A. 
O.  U.  W.,  93  Iowa  175,  61  N.  W.  411. 

Kansas.  — Ryan  v.  Tudor,  31  Kan. 
366. 

Louisiana.  —  Boyd  v.  New  England 
Mut.  L.  Ins.  Co.,  34  La.  Ann.  849. 

Maine.  —  White  v.  Mann,  26  Me. 
361. 

Michigan.  —  Bailey  v.  Bailev,  36 
Mich.  181. 

.Minnesota.  — Wa'ite  v.  Coaracy,  45 
:Minn.  159,  47  N.  W.  537. 

Missouri.  —  Hancock  v.  American 
L.  Ins.  Co.,  62  Mo.  26;  Lancaster  v. 
Washington  L.  Ins.  Co.,  62  Mo.  121 ; 
Carpenter  v.  Supreme  Council'  L.  H., 
79  }iIo.  App.  597- 

Where  Vessel  Overdue — "If  the 
party  whose  death  is  in  question  went 
to  sea,  and  nothing  had  been  heard 
of  the  vessel  in  which  he  left  or  of 
those  who  went  in  her,  the  presump- 
tion, after  a  sufficient  length  of  time 
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D.  Burden  of  Proof.  ■ —  The  burden  of  proof  is  on  the  party 
asserting  that  the  death  occurred  prior  to  the  expiration  of  the  full 
peric  1.-^ 

6.  Time  of  Death.  —  A.  In  General.  —  A  number  of  decisions 
lay  down  the  rule  that  where  a  person  has  been  absent  and  unheard 
of  for  seven  years,  he  will  be  presumed  to  have  died  at  the  expira- 
tion of  that  time,"  but  many  decisions  hold  that  there  is  no  pre- 
sumption as  to  the  time  when  death  occurred.-^ 

B.  Matter  of  Proof.  —  That  the  date  on  which  the  death  of 


has  ensued,  will  be  that  the  vessel 
was  lost,  and  that  all  on  board  of  her 
perished."  Thus,  where  a  vessel 
which  should  have  arrived  in  four 
months  had  not  arrived  in  seventeen 
months,  the  presumption  is  that  the 
vessel  and  those  on  board  were  lost. 
Merritt  v.  Thompson,  i  Hilt.  (N.  Y.) 

SSO- 

Where      Survival       Improtiable. 

Where  an  aged  and  infirm  person 
disappeared  from  her  home  on  a  dark 
and  stormy  night  and  a  search  of 
several  months  was  fruitless,  and  doc- 
tors testified  that  she  could  not  un- 
der favorable  circumstances  have  sur- 
vived the  elapsed  time,  she  will  be 
presumed  to  be  dead.  In  re  Buck- 
man's  Will,  22  N.  Y.  St.  361,  5  N.  Y. 
Supp.  565. 

Where  Vessel  Probably  Lost. 
Where  a  storm  arose  shorily  after 
the  ship  on  -which  a  person  took  pas- 
sage sailed,  and  nothing  has  been 
heard  of  the  ship  or  those  on  board 
for  three  years,  the  captain  wall  be 
presumed  to  be  dead.  Gibbes  v.  Vin- 
cent, II  Rich.  L.  (S.  C.)  222,;  Cox  V. 
Ellsworth,  18  Neb.  664,  26  N.  W.  460,. 
53  Am.  Rep.  827 ;  Smith  v.  Knowlton, 
II  N.  H.  191;  Eagle  v.  Emmett,  4 
Bradf.  Burr.  117;  Stouvenel  v. 
Stephens,  2  Daly  (N.  Y.)  319;  Puck- 
ett  V.  State,   i    Sneed   (Tenn.)   355. 

Specific  Peril —  The  length  of  time 
during  which  a  person  has  been  ab- 
sent and  unheard  of  is  immaterial  in 
raising  the  presumption  of  death, 
where  it  is  shown  that  the  person 
when  last  known  to  be  alive  was 
faced  with  some  specific  peril. 

United  States.  —  Davie  v.  Briggs, 
97  U.  S.  628;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Stevens,  71  Fed.  258. 

Dclazvare.  —  Garden  v.  Garden,  2 
Houst.  574. 

Illinois.  —  Robinson  v.  Robinson,  51 
111.  App.  317. 


Michigan.  —  Bailey  v.  Bailcv.  36 
Mich.  181. 

Missouri.  —  Lancaster  v.  Washing- 
ton L.  Ins.  Co..  62  Mo.  121 ;  Carpenter 
V.  Supreme  Council  L.  H.,  79  Mo. 
App.  597- 

Nezv  York.  —  Eagle's  Case,  3  Abb. 
Pr.  218;  ]\Ierritt  v.  Thompson,  i 
Hilt.  550. 

Peniisykania.  —  In  re  Petition  of 
Mut.  Ben.  Co.,  174  Pa.  St.  i,  34  Atl. 
125.  52  Am.  St.  Rep.  814. 

21.  Hancock  v.  American  L.  Ins. 
Co..  62  Mo.  26. 

22.  United  States.  —  :\Ioffit  v.  \'ar- 
den,  5  Cranch  C.  C.  658,  17  Fed.  Cas. 
No.  g.689. 

Illinois.  —  Whiting  z'.  Nicholl,  46 
111.  230,  92  Am.  Dec.  248;  Reedy  v. 
Millizen,  155  111.  636,  40  N.  E.  1,028. 

Louisiana.  —  Boyd  v.  New  England 
Mut.  L.  Ins.  Co.,  34  La.  Ann.  849. 

Mieliigan.  —  Bailey  v.  Bailev,  36 
Mich.  181. 

Missouri.  —  Kanz  v.  Great  Council 
I.  O.  R.  M..  13  -Mo.  App.  341. 

Neii'  Hampshire.  —  Smith  v. 
Knowlton,  11  N.  H.  191. 

Nczv  Jersey.  —  Clark  v.  Canficld,  15 
N.  J.  Eq.  119- 

Nezi.'  York.  —  Eagle's  Case,  3  Abb. 
Pr.  218;  Jackson  v.  Claw,  18  Johns. 
346. 

Pennsylvania.  —  Burr  v.  Sim,  4 
Whart.  150.  32  Am.  Dec.  50;  White- 
side's Appeal,  23  Pa.  St.  114:  Appeal 
of  Easterly,  109  Pa.  St.  229;  In  re 
Petition  of  Mut.  Ben.  Co.,  174  Pa. 
St.  I,  34  Atl.  125,  52  Am.  St.  Rep. 
814. 

South  Carolina.  —  Craig  v.  Craig. 
I  Bailey  Eq.  102;  Chapman  v. 
Cooper.  5  Rich.  L.  452. 

23.  United  States.  — D  diV '\  c  v. 
Briggs,  97  U.  S.  628. 

Illinois.  —  Mosheimer  v.  Usslcman, 
36  111.  232;  Reedy  v.  [Millizen,  155  111. 
636,  40  N.  E.  1,028. 
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such  an  absentee  occurred  is  a  matter  of  proof.-*  _ 

C.  Burden  ot^  Proof.  —  And  that  the  burden  of  proof  is  on  the 

party  asserting  that  death  occurred  at  a  particular  time.-= 

7.  Evidence^    Raising    Presumption.  —  A.  Admissibility. —  Any 

evidence  is  achnissible  which  shows  facts  and  circumstances  tending 

to  make  the  inference  of  death  probable,  or  the  presumption  of  the 

continuance  of  life  improbable.-*^ 

B    Wfight  and  Sufficiency.  —  And  any  evidence  which  makes 

the  presumption  of  death  more  reasonable  than  the  presumption  of 

the  continuance  of  life,  is  sufficient." 


lozva.  —  Seeds  v.  Grand  Lodge  A. 
O.  U.  W.,  93  Iowa  175- 

Maryland.  — Schanh  v.  Griffin,  84 
Md.  557,  36  Atl.  443. 

Missouri  — Hancock  v.  American 
L.  Ins.  Co.,  62  Mo.  26. 

Nczv  For/e.  —  McCartee  v.  Camel, 
I  Barb.  Ch.  455;  Eagle  v.  Emmet,  4 
Bradf.  Surr.  117. 

North  Carolina.  —  Sp  e  n  c  e  r  v. 
Roper,  35  N.  C.  333- 

Virginia.  —  Evans  v.  Stewart,  81 
Va.  724. 

Wisconsin.  —  Whitleley  v.  Equit- 
able L.  Assur.  Soc,  72  Wis.  170. 

No  Presumption  as  to  Time;  —  The 
only  presumption  arising  from  ab- 
sence is  that  the  person  is  dead  if 
he  has  not  been  heard  from  within 
the  seven  years  mentioned  in  the  stat- 
ute ;  not  that  he  died  at  any  particular 
time  within  the  seven  years,  or  even 
on  the  last  day  of  that  term.  McCar- 
tee  V.  Camel,  i  Barb.  Ch.  (N.  Y.) 
455- 

No  Particular  Date  Presumed. 
There  is  no  presumption  that  a  man 
who  disappeared  at  an  unknown  date 
in  1809  was  dead  at  a,  particular  date 
in  1816.  Dean  v.  Bittner,  77  Mo.  loi. 
Date  of  Death  Not  Presumed. 
"The  rule  as  to  the  presumption  of 
death  is  that  it  arises  from  the  ab- 
sence of  the  person  from  his  domicil 
without  being  heard  of  for  seven 
years.  But  it  seems  rather  to  be  the 
current  of  the  authorities  that  the 
presumption  is  only  that  the  person 
is  then  dead,  namely,  at  the  end  of 
seven  years ;  but  that  the  presumption 
docs  not  extend  to  the  death  having 
occurred  at  the  end  or  any  other  par- 
ticular time  within  that  period." 
State  V.  Moore,  33  N.  C.  160,  53  Am. 
Dec.  401. 
Death  Only  Presumed —  "  Where  a 

Vol.  IV 


party  has  been  absent  seven  years, 
without  having  been  heard  of,  the 
only  presumption  arising  is  that  he  is 
then  dead;  there  is  none  as  to  the 
time  of  the  death."  Spencer  v.  Roper, 
35  N.  C.  333- 

There  Is  No  Presumption  that  a 
person  who  has  been  absent  and  un- 
heard of  for  seven  years  died  at  the 
beginning  of  the  seven  years.  Corley 
V.  Holloway,  22  S.  C.  380- 

The  presumption  of  law  is  that  at 
the  expiration  of  seven  years  a  per- 
son absent  and  unheard  of  is  dead, 
but  there  is  no  presumption  of  either 
life  or  death  during  the  period.  Wis- 
consin Trust  Co.  V.  Wisconsin  Ins. 
Co.  Bank,  105  Wis.  464,  81  N.  W. 
642. 

24.  State  v.  IMoore,  33  N.  C.  160. 
53  Am.  Dec.  401 ;  Hancock  v.  Ameri- 
can L.  Ins.  Co.,  62  Mo.  26. 

25.  Evans  v.  Stewart,  81  Va.  724. 

26.  Tisdale  v.  Connecticut  Mut  L. 
Ins.  Co.,  26  Iowa  171,  96  Am.  Dec. 
136. 

27.  Evidence  Held  Sufficient. 
Absence  Together  with  Circum- 
stances. —  Though  absence  alone  will 
not  raise  the  presumption  of  death, 
it,  in  connection  with  the  circum- 
stances that  the  family  and  friends 
of  the  absentee  have  not  learned  his 
whereabouts,  his  character  and  busi- 
ness relations,  and  that  he  was  last 
seen  near  the  scene  of  a  murder,  and 
the  reputation  among  his  family  and 
friends  that  he  was  dead,  will  raise 
a  strong  presumption  of  his  death. 
Sensenderfer  v.  Pacific  Mut.  L.  Ins. 
Co.,  19  Fed.  68. 

Death  Presumed  from  Disappear- 
ance.—  Where  a  person  disappeared 
in  1864  or  1865  and  has  not  since 
been  heard  from,  he  will  be  pre- 
sumed to  be  dead  in  1884.    Matthews 
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7:    Simmons,  49   Ark.   468,   5    S.   W. 
797. 

Sevf  .teen  Years  Absence. —  Where 
a  husband  is  absent  from  his  home 
and  unheard  of  for  seventeen  years, 
the  presumption  of  his  death  is  war- 
ranted.    Sherod   v.   Ewell,    104  Iowa 

253,  73  N.  W.  493-  _  ,    ,  ,        ^ 

Twenty  Years  Absence  held  suf- 
ficient. Taylor  v.  Reisch,  20  Ky.  L. 
Rep.   1,599,  49  S.  W.  782. 

Death  Presumed.  —  Where  a  per- 
son absent  for  twenty  years  was  in 
ill-health  when  last  heard  from,  and 
all  the  places  to  which  he  was  known 
to  have  gone  were  thoroughly 
searched,  and  advertisements  were  put 
in  the  newspapers  for  him  but  were 
unanswered,  he  will  be  presumed  to 
"be  dead.  Chapman  v.  Kimball,  83 
Me.  389,  22  Atl.  254. 

Death  Presumed  from  Circum- 
stances.—  Where  a  husband  left  his 
home  for  a  nearby  port  at  which  yel- 
low fever  was  raging,  and  the  boat 
is  shown  to  have  left  that  port  for  a 
more  distant  one,  and  neither  the  man 
nor  the  boat  was  again  heard  of,  it  is 
sufficient  to  warrant  the  presumption 
of  his  death  after  thirty-five  years. 
Sterrett  v.  Samuel,  108  La.  Ann.  346, 
32  So.  428. 

Vessel  Unheard  Of — That  neither 
the  person  nor  the  vessel  in  which 
he  sailed  has  been  heard  of  for 
forty  years  warrants  the  inference  of 
his  death.  Bowditch  v.  Jordan,  131 
Mass.  321. 

Sufficient  Evidence  of  Death. 
Evidence  that  a  husband  drawing  a 
pension  left  his  family  and  that 
neither  they  nor  the  pension  depart- 
ment have  heard  of  him  for  twenty 
years  is  sufficient  proof  of  his  death. 
Marden  v.  Boston,  155'  Mass.  359,  29 
N.  E.  588. 

Where  a  Person  Has  Been  Absent 
and  unheard  of  for  twenty  years  and 
inquiries  made  at  his  last  place  of 
residence  elicited  rumors  of  his  death, 
but  no  trace  of  him,  the  evidence  is 
sufficient  to  raise  the  presumption  of 
his  death.     Bailey  v.  Bailey,  36  Mich. 

181. 
Storm  Arising  After  Departure  of 

Vessel The  testimony  of  a  mother 

that    her   son    sailed    over    ten   years 

before  and  that  five  days  afterwards 

a  violent  storm  arose,  and  that  neither 

the    vessel    nor    her    son     has     since 

been  heard  of,  warrants  the  presump- 


tioi*  of  his  death.     Learned  v.  Corley, 
43  Miss.  687. 

That  a  Woman  Had  Left  Her 
Home  and  had  never  returned,  and 
that  her  relatives,  after  searching  for 
her,  had  not  heard  of  her  for  four- 
teen years,  raises  the  presumption  of 
her  death.  In  re  Liter's  Estate,  19 
INIont.  474,  48  Pac.  753-  ,,     , 

Where  a  Person  Left  New  York 
in  a  vessel  for  South  America  and 
neither  the  person  nor  the  vessel  was 
heard  of  for  twelve  years,  he  is 
presumed  to  be  dead.  King  v.  Pad- 
dock. 18  Johns.   (N.  Y.)    141. 

That  a  Person  Was  Missing  at  a 
certain  time,  accompanied  with  a  re- 
port and  the  general  belief  of  his 
family  that  he  was  dead,  is  prima 
facie  evidence  of  his  death.  Jackson 
V.  Etz,  5  Cowan  (N.  Y.)  314- 

Where  a  Small  Boy  Went  West 
and  was  unheard  of  for  thirty  years, 
though  inquiry  for  him  was  made,  he 
will  be  presumed  to  be  dead.  Barr's 
Estate,  38  Misc.  Rep.  355,  77  N.  Y. 
Supp.  935. 

Where  Two  Persons  Went  from 
Ireland  to  Australia  and  were  heard 
from  regularly  for  two  years,  but 
nothing  was  heard  from  them  after- 
wards, and  inquiries  made  for  them 
fifteen  years  later  were  fruitless,  the 
presumption  of  their  death  was  war- 
ranted. In  re  Sullivan,  51  Hun  378, 
4  N.  Y.  Supp.  59. 

Where  a  Person  of  Feeble  Health 
and  dissipated  habits  left  home  and 
was  unheard  of  for  twenty-four  years, 
his  death  is  presumed.  Vought  v.  Wil- 
liams, 120  N.  Y.  253,  24  N.  E.  195,  17 
Am.  St.  Rep.  634,  8  L.  R.  A.  591. 

Extreme  Old  Age —  Where  a  per- 
son unheard  of  would  be  over  one 
hundred  years  of  age,  his  death  will 
be  presumed.  Young  z:  Shulenberg, 
165  N.  Y.  385.  59  N.  E.  135- 

When  a  Person  Leaves  Home  and 
is  absent  for  nearly  fifteen  years,  and 
when  last  heard  of  was  in  a  place 
within  easy  communication  with  his 
home,  and  at  that  time  expressed  his 
intention  of  returning  home,  his  death 
will  be  presumed.  Aiillcr  z:  Beats,  3 
Scrg.  &  R.  (Pa.)  490,  8  Am.  Dec. 
658. 

When  the  Last  Heard  of  a  Person 
who  went  to  sea  in  1823  was  in  1838, 
he  is  presumed  dead  in  1862.  Holmes 
z:  Johnson,  42  Pa.  St.  159. 

Evidence  Held  Insufficient.  —  The 
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III.  EVIDENCE   OF  DEATH. 

1.  Competency. — A.  Circumstantial  Evide;nciv  is  admissible 
to  prove  death.^® 

B.  Rkputation.  —  It  has  been  held  that  the  fact  of  a  person's 
death  may  be  proved  by  the  reputation  among  his  relatives  and 
friends  that  he  is  dead.^^ 

C.  Recitals  in  Written  Instruments.  —  Or  by  the  recital  of 
a  person's  death  in  a  written  instrument.^" 

D.  Hearsay.  —  Or  by  hearsay  evidence.^^ 

2.  Weight  and  Sufficiency. — A.Grant  of  Administration. 
The  fact  that  letters  of  administration  have  been  granted  upon  a 
person's  estate  is  prima  facie  evidence  that  the  person  on  whose 
estate  they  were  granted  is  dead.^- 

B.  Hearsay.  —  So  also  it  has  been  held  that  hearsay  evidence  of 


fact  that  the  husband  went  hunting 
and  has  never  returned,  and  that  an 
empty  boat  with  certain  articles  of 
apparel  in  it  was  found  in  the  direc- 
tion in  which  he  went,  does  not  raise 
the  presumption  of  death,  where  the 
boat  is  not  shown  to  have  been  taken 
by  him.  Martin  v.  Union  Mut.  Ins. 
Co.,  13  Wash.  275,  43  Pac.  53. 

Failure  to  Assert  Title  to  Land 
for  seventeen  years  will  not  justify 
the  presumption  of  death.  Lee  v. 
Hoye,  I  Gill  (Md.)   188. 

Failure  to  Answer  Letters  for  ten 
or  twelve  years  is  not  sutificient  to 
raise  the  presumption  of  death.  Mc- 
Cartee  v.  Camel,  i  Barb.  Ch.  (N. 
Y.)   455. 

But  Mississippi  Statute  Inappli- 
cable to  Children — The  Mississippi 
statute  raising  the  presumption  of 
death  from  five  years'  absence  with- 
out intelligence  is  inapplicable  to 
young  children.  Manley  v.  Pattison, 
73  Miss.  417,  19  So.  236,  55  Am.  St. 

Rep.  543- 

28.  Death  Probable  by  Circum- 
stantial   Evidence In    civil    cases, 

death,  like  any  other  fact  in  the  case, 
may  be  proved  by  circumstantial  evi- 
dence without  producing  an  eye-wit- 
ness of  the  actual  death.  Hancock 
Mut.  L.  Ins.  Co.  V.  Moore,  34  Mich. 
41 ;  Carpenter  v.  Supreme  Council  L. 
H.,  79  Mo.  App.  597. 

29.  Secrist  v.  Green,  3  Wall.  (U. 
S.)  744;  Jackson  v.  Etz,  5  Cow. 
(N.  Y.)  314;  In  re  Hurlburt's  Estate, 
68  Vt.  366,  35  Atl.  77,  35  L.  R-  A. 
794- 
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Reputation  Is  Evidence  of  Death, 

but    only   so   after   a    lapse   of    time. 
:\Iorton  V.  Barrett,   19  Me.  109. 

30.  Eecital  in  Deed.  —  The  re- 
cital of  a  person's  death  in  a  deed 
signed  by  his  heirs  is  evidence  of 
his  death.  Postlewaite  v.  Wise,  17 
W.  Va.  I. 

31.  What  Witness  Heard. —  The 
testimony  of  a  witness  that  while  she 
was  in  the  town  in  which  the  deceased 
had  resided  she  heard  of  the  de- 
ceased's death,  is  admissible  to  prove 
his  death.  Scott  v.  Ratcliffe,  5  Pet. 
(U.  S.)  81. 

Hearsay  Evidence  is  admissible  to 
prove  death  after  a  considerable  lapse 
of  time.  Stouvenel  v.  Stephens,  2 
Daly  (N.  Y.)  319- 

32.  United  States.  —  Northwest- 
ern Mutual  Ben.  Ins.  Co.  v.  Tisdale, 
91  U.  S.  238;  Ketland  v.  Lebering,  2 
Wash.  C.  C.  201,  14  Fed.  Cas.  No. 
7,744;  Tisdale  v.  Mut.  Ben.  L.  Ins. 
Co.,  23  Fed.  Cas.  No.  14,059. 

lozva.  —  Tisdale  v.  Connecticut 
Mut.  L.  Ins.  Co.,  26  Iowa  170,  96  Am. 
Dec.  136. 

Kansas.  —  Seibert  v.  True,  8  Kan. 

52. 

Kentucky.  —  French  v.  Frazier,  7 
J.  J.  Marsh.  425. 

Minnesota.  — F'lck  v.  Strong,  26 
Alinn.  303,  3  N.  W.  697. 

Missouri.  —  Lancaster  v.  Washing- 
ton L.  Ins.  Co.,  62  Mo.  121 ;  Davis  v. 
Gillilan,  71  Mo.  App.  498- 

Neiv  Hampshire.  —  Jeffers  v.  Rad- 
cliff,  10  N.  H.  242. 

New  York.  —  Carroll  v.  Carroll,  6 


DEATH  AND  SURVIVORSHIP. 


51 


death  derived  from  the  immediate  family  of  the  deceased  may  be 
suffic'  ;nt  evidence  of  death. ^^ 

C.  Recitals.  —  On  the  other  hand,  the  recital  in  an  escheat  war- 
rant of  the  death  of  the  former  owner  of  the  land,^*  an  account  of 
the  death  of  a  person  in  a  newspaper  published  in  another  state, '^^  or 
the  certificate  of  a  consul  that  a  person  died  abroad,  has  been  held 
to  be  insufficient  evidence  of  death. ^** 

IV.  SURVIVORSHIP. 

1.  Presumption  of.  —  Under  the  civil  law,  where  two  or  more 
persons  perished  in  a  common  disaster,  certain  presumptions  as  to 
survivorship,  based  on  the  age,  sex,  occupation  and  health  of  the 
persons  in  question,  were  indulged."''  Except,  however,  as  adopted 
by  the  codes  of  a  few  of  the  states, ^^  these  presumptions  of  the  civil 
law  do  not  obtain  in  this  country,^"  but  the  common  law  rule  which 


Thomp.  &  C.  294;  Ruoff  v.  Green- 
point  Sav.  Bank,  40  Misc.  549,  82  N. 
Y.  Supp.  881. 

Pennsylvania.  —  Cunningham  v. 
Smith,  70  Pa.  St.  450. 

IVashington.  —  Brown  z'.  Elwell,  17 
Wash.  442,  49  Pac.  1,068. 

The  Record  of  the  Probate  of  the 
Will  is  prima  facie  evidence  of  the 
death  of  the  person  whose  will  is 
probated  in  a  subsequent  action  be- 
tween the  parties  to  the  probate  pro- 
ceedings. Carroll  v.  Carroll,  6 
Thomp.  &  C.  294;  Munro  v.  Aler- 
chant,  26  Barb.   (N.  Y.)  383. 

But  Letters  Not  Evidence  in  Col- 
lateral Proceeding. —  The  fact  that 
letters  of  administration  have  been 
granted  is  no  evidence  in  a  collateral 
proceeding  of  the  death  of  the  person 
for  whose  estate  they  were  granted. 
Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale, 
91  U.  S.  238;  English  V.  Murray,  13 
Tex.  366;  Turner  v.  Sealock,  21  Tex. 
Civ.  594,  54  S.  W.  358. 

33.  Hearsay  Information  of  Death 
derived  from  the  immediate  family 
of  the  deceased  is  sufficient  prima 
facie  to  establish  the  fact  of  death. 
Anderson  v.  Parker,  6  Cal.  197. 

34.  Goodwin  v.  Caton,  4  Md.  Ch. 
160. 

35.  Fosgate  v.  Herkhermer  Mfg.  & 
Hyd.  Co.,  9  Barb.   (N.  Y.)  287. 

36.  Morton  v.  Barrett,  19  Ale.  109. 

37.  Middeke  v.  Balder,  198  111. 
594,  64  N.  E.  1,002 ;  Coye  v.  Leach,  8 
Mete.  (Alass.)  371,  41  Am.  Dec.  518 
and  note. 


38,  California.  _  Code  of  Civil 
Procedure,  §  1,963,  subd.  40. 

Survivorship    Presumed "  When 

two  persons  perish  in  the  same  calam- 
ity, and  it  is  not  shown  who  died 
first,  and  there  are  no  particular  cir- 
cumstances from  which  it  can  be 
inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from 
the  strength,  age  and  sex,  according 
to  certain  rules."  Sanders  v.  Simcich, 
65  Cal.  50,  2  Pac.  741. 

Husband  Survives  Wife Where 

a  husband  and  wife,  both  between  the 
ages  of  fifty  and  sixty  years,  were 
murdered  together,  and  there  was 
nothing  to  show  that  one  survived 
the  other,  the  court  held  that  the  hus- 
band would  be  presumed  to  have  sur- 
vived the  wife,  under  Code  Civ.  Proc. 
1,693,  subd.  40.  Hollister  v.  Cordero, 
76  Cal.  649,  18  Pac.  855. 

Louisiana — Code  §  §  936-939.  Rob- 
inson z'.  Gallicr,  2  Woods  178,  20  Fed. 
Cas.  No.  11,951. 

Under  the  Louisiana  Code,  where 
the  mother,  fifty-two  years  of  age, 
and  the  daughter  between  thirty  and 
forty  years  of  age,  perish  in  the  same 
shipwreck,  the  latter  is  presumed  to 
have  survived  the  former.  Succes- 
sion of  Langles,  105  La.  39,  29  So. 
739-  .1 

39.  ]\Iales  v.  Sovereign  Camp,  W. 
W..  (Tex.  Civ.  App.),  70  S.  W.  108. 

Presumptions  of  Survivorship 
which  prevail  at  the  civil  law  where 
death  ensues  in  a  common  disaster, 
have   no   sanction   in   our    system   of 
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recognizes  no  such  presumption  prevails.*" 

2.  Question  of  Evidence.  —  The  question  of  survivorship  among 
such  persons  is  one  of  evidence/^  and  unascertainable  in  the  absence 
of  evidence  showing  survivorship/^ 

3.  Burden  of  Proof.  —  And  where  survivorship  among  such  per- 
sons is  sought  to  be  shown,  the  burden  of  proof  is  on  the  party 
asserting  it."*^ 

4.  Admissibility  of  Evidence.  —  A.  Evidence  of  Age,  Sex,  or 
Physical  Strength.  —  Notwithstanding  the  general  rule  that  the 
common  law  indulges  no  presumptions  of  survivorship  based  on 
age,  sex,  or  physical  condition,  it  has  been  held  that  these  condi- 


jurisprudence,  either  as  a  principle  of 
the  common  law,  or  hy  statutory 
enactment.  Coye  v.  Leach,  8  Mete. 
(}klass.)  371,  41  Am.  Dec.  518;  Smith 
V.  Croom,  7  Fla.  81. 

40.  United  States.  —  Robinson  v. 
Galher,  2  Woods  178,  20  Fed.  Cas. 
No.  11,951. 

District  of  Columbia.  —  Paul  v. 
Hulick,  18  App.  D.  C.  9- 

Illinois.  —  :Middeke  v.  Balder,  198 
111.  594,  64  N.  E.  1,002;  Balder  v. 
Middeke,  92  111.  App.  227. 

Kansas.  —  Russell  v.  Hallett,  23 
Kan.  276. 

Maine.  —  Johnson  v.  ^lerithew,  80 
Me.  Ill,  13  Atl.  132,  6  Am.  St.  Rep. 
162. 

Maryland.  —  Cowman  v.  Rogers,  73 
Md.  403,  21  Atl.  64,  10  L.  R.  A.  550. 

Missouri.  —  Supreme  Council  of 
Royal  Arcanum  v.  Kacer,  96  Mo. 
App.  93,  69  S.  W.  673- 

Nezi>  York.  —  Southwell  v.  Gray,  35 
Misc.  740,  72  N.  Y.  Supp.  342;  New- 
ell V.  Nicholls,  75  N.  Y.  78,  31  Am. 
Rep.  424. 

Texas.  —  Paden  v.  Briscoe,  81  Tex. 
563,  17  S.  W.  42;  Cook  V.  Caswell,  81 
Tex.  678,  17  S.  W.  385- 

41.  The  Common  Law  Indulges 
No  Presumption  of  Survivorship 
whatever  may  have  been  the  age,  sex 
or  physical  constitution  of  the  respec- 
tive persons  who  have  lost  their  lives 
in  a  common  disaster;  but  it  requires 
evidence  as  the  basis  of  its  action. 
Paul  V.  Hulick,  18  App.  D.  C.  9. 

In  the  Absence  of  Evidence  to  the 
contrary,  where  a  husband  and  wife 
are  shown  to  have  perished  in  the 
same  catastrophe,  the  presumption  of 
the  law  is  that  they  died  co-instan- 
taneously.  Kansas  Pac.  R.  Co.  v. 
Miller,  2  Colo.  442. 
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Where  Several  Persons  Perish  by 
the  same  event,  the  law  makes  no 
presumption  as  to  survivorship,  but 
leaves  it  to  be  determined  by  the 
evidence.  Russell  t'.  Hallett,  23 
Kan.  276. 

When  a  Mother  and  Daughter 
Perish  in  the  Same  Disaster  there 
is  no  presumption,  in  the  absence  of 
evidence,  that  the  daughter  survived 
the  mother.  Moehring  v.  ^litchell,  I 
Barb.  Ch.  (N.  Y.)  264. 

Where  Several  Persons,  both  males 
and  females,  perish  by  the  loss  of  a 
vessel,  in  the  absence  of  evidence 
there  is  no  presumption  of  survivor- 
ship, but  all  will  be  presumed  to 
have  perished.  Stuide  v.  Goodrich,  3 
Redf.  Surr.  87. 

In  the  Absence  of  Other  Evi- 
dence, it  is  error  for  the  court  to 
assume  that  the  older  of  two  persons, 
dying  during  the  same  year,  died 
first.  Cook  v.  Caswell,  81  Tex.  678, 
17  S.  W.  385. 

42.  In  the  Absence  of  Other  Evi- 
dence, the  fact  as  to  who  was  the 
survivor,  where  several  persons  per- 
ish in  the  same  disaster,  is  assumed 
to  be  unascertainable.  Russell  v.  Hal- 
lett, 23  Kan.  276 ;  Willbor,  Petitioner, 
20  R.  I.  126,,  37  Atl.  634,  78  Am.  St. 
Rep.  842. 

43.  The  Burden  of  Proof  to  estab- 
lish survivorship  is  on  the  party  as- 
serting it.  Robinson  v.  Gallier,  2 
Woods  178,  20  Ped.  Cas.  No.  ii,95i; 
Johnson  v.  Merithew,  80  Me.  in,  13 
Atl.  132,  6  Am.  St.  Rep.  162;  Cow- 
man V.  Rogers,  73  Md.  403,  21  Atl. 
64,  10  L.  R.  A.  550;  Supreme  Council 
of  Royal  Arcanum  z'.  Kacer,  96  Mo. 
App.  93,  69  S.  W.  673;  Newell  v. 
Nicholls,  75  N.  Y.  78,  31  Am.  Rep. 
424. 
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tions  may  be  received  as  evidence  of  survivorship  where  the  catas- 
trop..e  in  which  the  persons  in  question  lost  their  hves  is  shown  to 
have  consisted  of  a  series  of  disasters,  each  of  which  would  be 
likely  to  produce  death,  according  to  the  degree  of  exposure  to  it 
and  the  ability  of  the  person  to  combat  it.^* 

B.  Appointment  of  Administrator.  —  It  has  been  held  that 
the  fact  that  the  person  on  whose  estate  administration  is  granted  is 
designated  as  the  surviving  wife  of  another,  is  no  proof  that  such 
person  was  the  survivor.*^ 

C.  Verdict  of  Coroner's  Jury. —  And  that  the  verdict  of  a 
coroner's  jury  which  contains  nothing  as  to  the  manner  or  time  of 
the  death  of  the  person  over  whom  the  inquest  is  held,  is  not  admis- 
sible to  prove  survivorship.^® 

5.  Weight  and  Sufficiency.  —  A.  Condition  of  Health.  —  it 
has  been  held  that  where  one  of  the  persons  in  question  was  m  such 
bad  health  that  he  could  not  possibly  have  survived  the  other,  the 
evidence  is  sufficient  to  support  a  finding  of  survivorship.** 

B.  Circumstances.  —  So  also  it  has  been  held  that  where  the 
circumstances  of  the  particular  case,*^  or  where  the  condition  of  the 
bodies  of  the  persons  perishing  in  the  same  catastrophe  is  such  as 
to  indicate  that  one  has  been  ^dead  for  a  less  time  than  the  other, 
there  is  sufficient  evidence  of  survivorship.'*'' 

C.  Person  Last  Seen  Alive.  —  Again,  it  has  been  held  that 
evidence  showing  that  while  the  persons  in  question  perished  in  the 
same  shipwreck,  one  or  more  of  them  were  seen  alive  after  the 
others  had  perished,  is  sufficient  to  establish  the  survivorship  of 
those  last  seen  alive.^° 

44.  Smith  V.  Croom,  7  Fla.  8i.  48.     In  re  Ehle's   Estate,  72>  Wis. 

45.  Sanders  v.  Simcich,  65  Cal.  50,  ^-^^g,"^^  survivorship  Presumed.  —  Ev- 
2  Pac.  741.  idence   showing   that   a   husband  and 

46.  Hollister  v.  Cordero,  76  Cal.  ^^jfg  ^ygnt  into  certain  timber  to- 
649,  18  Pac.  855.  gether  and  that  shortly  thereafter  two 

47.  Consumptive  Child. —  Where  shots  were  heard;  and  the  wife  was 
it  is  shown  that  a  child  was  last  heard  shot  through  the  back  and  that  the 
of  six  years  prior  to  his  father's  top  of  the  husband's  head  was  blown 
death  and. that  he  was  then  a  con  ^^^^^^^''^^S^^^'lrS:^^ 
sumptive,  It  IS  sufficient  to  warrant  ^^^^^^^^^^  ^^,^^  then  cold ;  that  they 
the  presumption  that  the  father  sur-  ^^.^^^  ^^^^^  ^^j^  ^^  ^jghj  o'clock,  and 
vived  the  child.  Leach  v.  Hall,  95  j^^j  ^^e  leaves  and  grass  showed  that 
Iowa  611,  64  N.  W.  790.  the  wife   had   struggled  in   dying,   is 

Person     Afflicted     with      Organic  sufficient  to  show  that  the  wife  sur- 
Diseases Evidence   showing  that  a  vived  the  husband.     Broome  v.  Dun- 
drunkard   afHicted   with   organic   dis-  can,   (Miss.),  29  So.  394- 
eases    which    his     physician    testified  50.     Stuide  v.   Ridgway,   55   How. 
would  prove  fatal  within  a  year  had  Pr.   (N.  Y.)  301. 

disappeared  seventeen  years  before  is  But    see   In    re    Ridgway,   4   Keclt. 

sufficient  to  warrant  the  presumption  Surr.  226.  in  which  it  was  held  that 

that  his  father,  who  died  four  years  the    evidence    that    the     persons     lor 

after    his    son's     disappearance,    sur-  whom  survivorship  was  claimed  were 

vived   him.     Cambrelleng   v.    Purton,  last    seen    alive    was     insufficient     to 

125  N.  Y.  610,  26  N.  E.  907.  show  that  they  were  the  survivors. 
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DEBT.  — ACTION  OF. 


I.  SCOPE  OF  ARTICLE. 

The  rules  and  principles  of  evidence  stated  in  this  article  are 
severally  either  peculiar  to  the  action  of  debt,  or,  without  being 
peculiar  to  that  action,  have  been  recognized  and  applied  therein  by 
legislative  or  judicial  authority.^ 

II.  EVIDENCE  IN  ACTIONS  ON  SIMPLE  CONTRACTS. 

1.  Nil  Debet.  —  Under  this  plea  of  general  issue  in  debt  upon  a 
simple  contract,  the  plaintiff  has  the  burden-  of  proving  every 
material  fact  which  is  alleged  in  his  declaration,  the  proofs  being 
in  general  the  same  as  in  assumpsit  for  the  same  cause  of  action.^ 


1.  This  Ancient  Form   of  Action 

Still  Survives  in  Delaware,  Illinois, 
Maine,  Michigan,  New  Hampshire, 
New  jersey,  Rhode  Island,  Vermont, 
Virginia  and  West  Virginia,  but  is 
nearly  extinct  in  New  Jersey,  and 
partly  abolished  in  Maine.  It  ex- 
ists in  the  District  of  Columbia,  and 
in  the  district  and  circuit  courts  of 
the  United  States,  held  in  the  same 
several  states,  R.  S.  U.  S.,  §  914.  In 
the  other  states  and  in  England  the 
action  is  in  effect  abolished  by  mod- 
ern procedure  acts. 

2.  Roanoke  G.  &  M.  Co.  v.  Wat- 
kins,  41  W.  Va.  787,  24  S.  E.  612. 

3.  Assignment — If  the  action  be 
upon  an  assigned  note,  the  plaintiff 
must  prove  the  assignment.  Bates  r. 
Hunt,    I    Blackf.    (Ind.)    67. 

If  the  action  be  for  rent,  accruing 
under  an  assigned  lease,  the  plaintiff 
must  prove  the  lease.  Dartmouth 
College  V.  Clough,  8  N.  H.  22. 

Destruction  of  Instrument Un- 
der nil  debet  in  an  action  of  debt 
upon  a  simple  contract,  the  plaintiff 
must  prove  the  loss  or  destruction  of 
the  instrument  sued  on,  when  ma- 
terial to  be  alleged  by  him,.  Norris 
V.   Kellogg,  7  Ark.   112. 

If  the  action  be  uponja  note  whose 
execution  is  admitted,  still  the  plain- 
tiff must  prove  indebtedness ;  for  this 
plea  puts  in  issue  not  merely  the 
execution  of  the  note,  but  the  exist- 
ence of  the  debt.  Jcwett  v.  Graham, 
3   Baxt.    (Tenn.)    16. 

If  the  plea  be  verified,  as  required 
by  statute,  still  the  plaintiff  has  the 
burden  of  proving  the  execution  of 
the  note,  and  so  if  the  nlea  is  sworn 
to  by  only  one  of  several  defendants, 
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in  an  action  of  debt  upon  a  note,  the 
plaintiff  need  prove  the  execution  of 
the  note  by  that  defendant  only. 
Ferguson  v.  State  Bank,  8  Ark.  416. 
Judgment  Inadmissible  Under 
Money  Counts —  If  an  action  of 
debt  be  based  upon  money  counts, 
the  plaintiff  cannot  support  them  un- 
der this  plea  by  proving  a  domestic 
judgment.     Runnamaker   v.    Cordray, 

54  111-  303- 

Production     of     the     Instrument. 

Under  nil  debet  in  an  action  upon 
a  note,  the  plaintiff  must  produce  the 
note  in  evidence.  Davis  v.  Poland, 
92  Va.  225,  2S  S.  E.  292. 

Proof  of  Plaintiif's  Title In  an 

action  of  debt  upon  a  promissory 
note,  endorsed  by  the  payee  in  blank, 
the  plaintiff  must  allege  and  prove 
title  in  himself;  his  possession  of 
the  note  is  evidence  of  such  title. 
Bank  v.  Hysell,  22  W.  Va.   142. 

If  the  action  be  by  joint  plaintiffs, 
they  must  prove  their  joint  interest. 
McKinney  v.  Patterson,  10  Humph. 
(Tenn.)   493. 

Sufficiency  of  Evidence —  Under 
nil  debet  to  debt  upon  a  simple  con- 
tract, the  defendant's  note  for  the 
amount  of  the  debt  is  sufficient  evi- 
dence of  the  existence  of  the  debt. 
Gillaspie  v.  Wesson,  7  Port.  (Ala.) 
454,  31  Am.  Dec.  715. 

Under  the  same  plea  the  action 
cannot  be  sustained  by  proof  of  the 
defendant's  promise  to  pay  a  binding 
judgment,  rendered  against  him,  nor 
by  proof  of  the  original  debt  for 
which  such  judgment  was  rendered. 
Runnamaker  z'.   Cordray,  54  111.   303. 

Variance Under   a    plea     of     }iil 

debet   in   an    action    of    debt    on    a 
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Under  the  same  plea  the  defendant  may  prove  all  matters  which 
tend  to  show  that  the  alleged  indebtedness  never  existed,  and  almost 
all    latters  which  tend  to  show  that  the  same  has  been  extinj^uished.* 


promissory  note,  dated  August  9, 
1884,  evidence  of  a  note  dated  August 
9>  1883,  is  inadmissible.  Damarin  v. 
Young,  27  W.  Va.  436. 

Written     Evidence Under     tliis 

plea  in  debt  upon  a  simple  contract, 
written  evidence  is  not  rendered  in- 
admissible for  the  plaintiff  by  being 
not  pleaded.  Marsteller  v.  Mar- 
steller,  93  Pa.  St.  350. 

4.  McKyring  v.  Bull,  16  N.  Y.  297, 
69  Am.  Dec.  6g6. 

Accord   and   Satisfaction Under 

nil  debet  to  debt  upon  a  note  the 
defendant  cannot  prove  an  accord 
and  satisfaction.  JMcGuire  v.  Gadsby, 
3  Call  (Va.)  2^4;  ^IcCreary  v. 
McCreary.  5  Gill  &  J.   (Md.)    147. 

Apportionment    of    Rent Under 

nil  debet  to  debt  for  rent,  the  de- 
fendant may  prove  facts  showing 
that  the  rent  ought  to  be  appor- 
tioned. Newton  v.  Wilson,  3  Hen. 
&  M.   (Va.)   470. 

Consideration.  —  Under  nil  debet 
to  debt  upon  a  promissory  note  the 
defendant  may  prove  that  the  note 
was  wholly  without  consideration. 
Peasley  v.  Boatwright,  2  Leigh  (Va.) 
195;  Keckley  v.  Union  Bank  of  Win- 
chester, 79  Va.  458. 

Coverture Under    nil   debet    for 

the  price  of  goods  sold,  the  defend- 
ant may  prove  the  plaintiff's  cov- 
erture at  the  time  of  the  alleged  sale. 
Beaty  v.  McCorkle,  11  Heisk.  (Tenn.) 
593. 

Discharge  of  Surety —  Under  the 
game  plea  a  defendant  who  is  sued 
jointly  with  his  principal  upon  a 
contract  of  suretyship,  may  prove 
facts  which  are  in  law  a  discharge 
of  his  obligation  as  surety.  Gilles- 
pie z'.  Darwin,  6  Heisk.    (Tcnn.)   21. 

Forfeiture  of  Insurance  Policy. 
Under  nil  debet  in  debt  on  a  policy 
of  life  insurance,  the  defendant  may 
have  the  benefit  of  the  plaintiff's 
proofs  showing  a  forfeiture  of  the 
policy.  Metropolitan  L.  Ins.  Co. 
V.  Rutherford,  95  Va.  773,  30  S.  E. 
383,  s.  c.  98  Va.  195,  35  S.  E.  361. 

Former  Recovery.  _  Under  nil 
debet  to  debt  upon  a  promissory 
note,  the  defendant  may  prove  a  for- 


mer recovery,  and  show  by  parol  evi- 
dence that  the  cause  of  action  in 
both  suits  is  the  same.  Welsh  v. 
Lindo,  I  Cranch  C.  C.  508,  29  Fed. 
Cas.    No.    17,409. 

Fraud. —  Under  nil  debet  to  debt 
on  a  policy  of  insurance,  the  defend- 
ant may  prove  the  plaintiff's  at- 
tempted fraud,  or  false  swearing, 
which  would  avoid  the  policy  by  its 
terms.  Phoenix  Ins.  Co.  v.  Munday, 
5   Coldw.    (Tenn.)    547. 

Under  the  same  plea  to  debt  upon 
a  promissory  note,  the  defendant 
may  prove  that  the  plaintiffs  are  not 
bona  fide  holders  of  the  note.  Fant 
V.  Miller.   17  Gratt.   (Va.)   47. 

Illegality.  —  Under  nil  debet  to 
debt  on  a  note,  the  defendant  may 
prove  that  the  instrument  was  given 
for  money  loaned  for  an  illegal  pur- 
pose. ]\IcGavock  V.  Puryear,  6 
Coldw.    (Tenn.)    34. 

Limitations Under  nil  debet  to 

debt  the  statute  of  limitations  is  in- 
admissible in  evidence.  Smart  v. 
Baugh,  3  J.   J.   Alarsh.    (Ky.)    363. 

Payment.  —  Under  this  plea  the  de- 
fendant may  prove  that  the  debt  in 
suit  has  been  either  partly  or  wholly 
paid.  Gillespie  v.  Darwin,  6  Heisk. 
(Tenn.)  21 ;  Stipp  v.  Cole,  i  Ind. 
146;   Craig  V.  Whips,   I   Dana    (Ky.) 

375- 

But  by  statute  the  rule  is  otherwise 
in  Virginia.  Richmond,  C.  &  S.  P. 
R.  Co.  V.  Johnson,  90  Va.  775,  20 
S.  E.   148. 

Release — Under  nil  debet  in  an 
action  of  debt  for  rent,  not  counting 
upon  a  deed,  the  defendant  may  give 
in  evidence  a  release  and  an  eviction ; 
but  not  a  parol  release  without  con- 
sideration. Mannerbach  v.  Kepple- 
man,  2  Woodw.  Dec.    (Pa.)    137. 

General  Issue  in  "Vermont Un- 
der the  general  issue  in  debt  upon 
simple  contracts  in  the  State  of  Ver- 
mont, the  defendant  is  not  per- 
mitted to  introduce  any  special  mat- 
ter of  defense  as  payment,  release, 
accord  and  satisfaction,  former  re- 
covery, or  other  matter  operating  to 
extinguish  a  right  of  action  which 
once  existed,  unless  he  shall  have 
filed  with  such  plea  of  general  issue 
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2.  Nunquam  Indebitatus.  —  Under  this  plea^  the  rules  regarding 
burden  of  proof  and  admissibihty  and  sufficiency  of  evidence  are 
substantially  the  same  as  under  iio)i  assiiiiipsit  in  the  concurrent 
action  of  assumpsit.^ 

3.  Non  Detinet.  —  Under  this  plea,  which  is  the  ancient  general 
issue  in  actions  of  debt  brought  against  executors  and  administrators 
on  simple  contracts,  and  in  actions  of  debt  or  of  detinue  for  the 
detention  of  goods,  and  which  places  in  issue  only  the  detention  of 
the  goods  or  money  at  the  time  the  action  was  brought,  the  defend- 
ant may  prove  any  matter  which  shows  that  nothing  was  due  at 
that  time,  or  that  the  claimed  goods  were  not  then  detained/ 

4.  Payment,  Limitations,  or  no  Consideration.  —  Under  pleas  of 
payment,  of  the  statute  of  limitations,  and  of  want  or  failure  of 
consideration,  or  special  pleas  in  bar  of  debt  upon  simple  contracts, 
the  burden  of  establishing  those  pleas  is  on  the  defendant,  and  in 
general  the  rules  of  evidence  under  those  pleas  in  debt  are  the  same 
as  in  other  forms  of  action.* 


a   written  notice   specifying  such  de- 
fense.    Vt.   Stat.,   1894,  §  1,150-. 

This  statute  does  not  require  the 
fiHng  of  any  notice  of  a  payment  that 
is  only  partial,  in  order  to  render 
such  partial  payment  admissible  in 
evidence  under  the  general  issue. 
Worthen  r.  Dickey,  54  Vt.  277. 

5.  Historical —  By  rules  of  the 
court  in  England  the  plea  of  nun- 
qiiam  indebitatus  was  substituted  for 
nil  debet  in  actions  of  debt  upon 
simple  contracts,  other  than  bills  of 
exchange  and  promissory  notes,  in 
the  year  1834,  and  was  abolished  in 
1883.  Reg.  Gen.  H.  T.,  4  Wm.  IV, 
rule  11;  R.  S.  C,  1883,  Order  XXI, 
rule  I. 

6.  2  Enc.  of  Ev.,  52. 

Statutory  ftualification  of  Plain- 
tiff. —  Under  the  plea  of  ntinquam  in- 
debitatus in  an  action  of  debt  for 
medicines  and  services,  furnished  by 
the  plaintiff  as  an  apothecary,  the 
burden  is  upon  the  plaintiff  to  show 
his  statutory  qualification  to  prac- 
tice as  an  apothecary,  if  such  quali- 
fication is  necessary  to  his  recovery. 
Wills  V.  Landridge,  5  Ad.  &  E.  383. 
31  E.  C.  L.  362. 

Foreign  Judgment  Must  Be  Final. 
Under  a  plea  of  never  indebted,  in 
debt  upon  a  foreign  judgment,  the 
plaintiff  must  prove  a  judgment  that 
is  final ;  an  interlocutory  order  is  not 
sufficient.  Graham  v.  Harrison,  6 
]\Ianitoba  L.  210. 

Payment —  Under     iivnquaiv.     in- 
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debitatiis  in  debt  upon  a  simple  con- 
tract, the  defendant  cannot  give  in 
evidence,  even  in  mitigation  of  dam- 
ages, payments  made  by  him  to  the 
plaintiff.  Belbin  v.  Butt,  3  Mees.  & 
W.  422;  Cooper  v.  Morecraft,  3  Mees. 
&  W.  500;  Earnest  v.  Brown,  3  Bing. 
(N.  C.)  674,  32  E.  C.  L.  311- 

7.  Stephen  PI.  159;  Gould  PI.  300 ; 

1  Chit.  PL  476;  Otway  v.  Holdips,  2 
jMod.  266. 

Disproving  the  Plaintiff's  Title. 
In  some  jurisdictions,  including  one 
of  the  states  in  which  the  action  of 
debt  is  still  in  use,  the  defendant 
has  been  permitted,  under  the  plea 
of  non  detinet,  to  deny  that  the 
goods  in  question  were  the  property 
of  the  plaintiff.     Stratton  v.   Minnis, 

2  Munf.  (Va.)  329;  Brewer  v. 
Strong.  ID  Ala.  961,  44  Am.  Dec.  514; 
Reg.  Gen.  H.  T.,  4  Wm.  IV,  rule  3- 

8.  Payment —  By  a  plea  of  pay- 
ment in  an  action  of  debt  on  a  simple 
contract,  the  alleged  original  liability 
of  the  defendant  is  admitted,  and  the 
burden  of  proving  payment  is  placed 
on  the  defendant.  Gebhart  v.  Fran- 
cis, 32  Pa.  St.  78. 

Limitation The    applicability    of 

the  statute  of  limitations  depends, 
not  upon  the  form  of  the  action,  but 
upon  the  nature  of  the  debt.  Wick- 
ersham  v.  Lee,  83  Pa.  St.  422. 

Consideration.  —  Under  a  plea  of 
no  consideration,  in  debt  upon  a 
promissory  note,  the  burden  of  prov- 
ing that  negative  defense  is  upon  the 
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III.  EVIDENCE  IN  ACTIONS  ON  SPECIALTIES. 

1.  Ton  Est  Factum.  —  Under  the  plea  of  non  est  factum,  which 
is  the  common  law  general  issue  in  the  action  of  debt  upon  special- 
ties, the  plaintiff  in  such  action  has  the  burden  of  proving  the 
defendant's  execution  of  the  instrument  declared  on,'*  includmg  its 
delivery;^**  but  in  the  absence  of  countervailing  evidence  the 
plaintiff's  production  of  the  deed  is  sufficient  evidence  of  its 
clelivery.^^ 


defendant.  Gage  v.  Melton,  i  Ark. 
224;   Greer  v.  George,  8  Ark.   131. _ 

Under  a  plea  of  failure  or  partial 
failure  of  consideration,  the  rule  is 
the  same.  Topper  v.  Snow,  20  111. 
434. 

9.  Union  Bank  v.  Ridgely,  i  Har. 
&  G.  (Md.)  324;  Newlin  v.  Beard, 
6  Vv'^.  Va.  no;  Robards  v.  Wolfe,  i 
Dana  (Ky.)  155;  Pritchett  v.  People, 
6   111.   525 ;    Smith   v.   Lozano,    i    111. 

App.  171- 

Execution  Under  Defendant  s  For- 
mer Name Under  appropriate  al- 
legations of  the  declaration,  met  by 
the  plea  of  non  est  factum,  evidence 
is  admissible  for  the  plaintiff  that  the 
defendant  executed  the  alleged  spe- 
cialty under  a  name  other  than  that 
by  which  he  is  sued.  Williams  v. 
Bryant,  5  Mees.  &  W.  447. 

Execution  by  Commissioners. 
Under  the  plea  of  non  est  factum  in 
debt  upon  a  specialty  executed  by 
commissioners  in  the  name  of  the 
defendant,  evidence  is  admissible  to 
show  the  authority  of  the  commis- 
sioners. English  V.  Jersey  City,  42 
N.  J.  L.  275. 

Execution  by  Co-defendant Un- 
der the  plea  of  non  est  factum,  a 
jond  which  is  proved  as  against  only 
one  of  several  co-defendants,  is  in- 
admissible in  evidence  against  the 
others.  Kuykendall  v.  Ruckman,  2 
W.  Va.  332. 

Variance Under  a   plea   of   non 

est  factum  to  debt  on  a  l)ond  to  A, 
a  bond  to  A  and  B  is  inadmissible 
in  evidence.  Phillips  r.  Singer  Mfg. 
Co.,  88  111.  305. 

Under  the  same  plea  in  debt  on  a 
bond  for  one  sum  of  money,  it  is 
error  to  receive  in  evidence  a  bond 
for  a  different  sum.  Ford  v.  Van- 
dyke, 33  N.  C.  227. 

10.  Cully  V.  People,  73  111.  App. 
501 ;  Newlin  v.  Beard,  6  W.  Va.  iio; 


Edelin  v.  Sanders,  8  'Sid.  118;  Union 
Bank  V.  Ridgley,  i  Har.  &  G.  (Md.) 
324. 

Effect  of  Proving  Signature. 
Under  a  plea  of  non  est  faction  in 
an  action  of  debt  on  a  bond,  proof 
of  the  obligor's  signature  of  the  bond 
raises  a  rebuttable  presumption  that 
he  sealed  and  delivered  it.  Mannmg 
V.  Norwood,  i  Ala.  429. 

11.  See  cases  cited  in  the  preced- 
ing note. 

Burden  of  Proof.  —  As  in  some 
jurisdictions  the  plea  of  non  est 
factum  places  in  issue  only  the  exe- 
cution and  delivery  of  the  deed  m 
suit,  and  admits  all  other  material 
averments  of  the  declaration,  the 
plaintiff  has  in  those  jurisdictions 
the  burden  of  proving  such  execution 
and  delivery  only.  Sugden  v.  Beas- 
ley,  9  111.  App.  71 ;  Legg  r.  Robmson, 
7  Wend.  (N.  Y.)  194;  People  v. 
Rowland,  5  Barb.  (N.  Y.)  449;  UUer 
V.  Vance,  7  Blackf.  (Ind.)  514;  State 
V.  Ferguson,  9  Mo.  288.  See  note 
20  infra. 

Action  by  Assignee —  Under  the 
plea  of  non  est  factum  in  an  action 
of  debt  brought  by  the  assignee  of 
a  sealed  instrument,  the  assignment 
is  not  in  issue,  and  need  not  be 
proved.  Ison  v.  Ison,  6  Rich.  L.  (S. 
C.)  380. 

Verification  of  the  Plea.  —  Where 
verification  of  the  plea  of  non  est 
factum,  in  debt  upon  a  sealed  instru- 
ment, is  required  by  statute,  that  plea, 
not  sworn  to,  does  not  put  in  issue 
even  the  execution  of  the  instru- 
ment. Anderson  v.  Sloan,  i  Colo. 
484;  Dickinson  v.  Tunstall,  4  Ark. 
170;  Herrick  v.  Swartout,  72  111.  340; 
Stapleton  v.  Benson,  8  Mo.  13.  And 
without  such  sworn  plea  or  its  equiv- 
alent, a  bond  which  has  been  altered 
in  a  material  part,  and  declared  on  as 
altered,  is  admissible  in  evidence  for 

Vol.  IV 


60 


DEBT.  — ACTION  OF. 


Under  the  same  plea  the  defendant  may  prove  that  the  instrument 
declared  on  was  never  executed  by  him  in  point  of  fact;^-  that  by 
reason  of  non-delivery,  delivery  in  escrow  only,  or  other  incomplete 
delivery,  the  same  never  took  effect  as  his  deed  f-'  or  that  by  reason 
of  coverture,"  lunacy,  alteration,  fraud  relating  to  the  execution  of 
the  instrument,^"  or  for  any  other  reason,  the  same  is  void  at  common 
law  ;^*^  but  may  not  prove  either  infancy,  duress,  payment,  accord  and 
satisfaction,^^  gambling,^^  nor  in  general  any  other  facts  rendering 
the  instrument  either  void  by  statute  or  merely  void  at  common 
law.^'*  But  in  some  of  the  states  in  which  debt  still  exists  these  rules 
are  subject  to  modifications.-'^ 

2.  Special  Non  Est  Factum.  —  Under  this  anomalous  plea,  other- 


the  plaintiff  without  explanation  of 
the  alteration.  Thompson  v.  Gowen, 
79  Ga.  70,  3  S.  E.  910. 

Sufficiency Under    this    plea,   as 

in  other  situations,  the  execution  of 
the  specialty  in  suit  may  be  suffi- 
ciently proved  by  proving  the  hand- 
writing of  a  subscribing  witness  who 
is  beyond  the  jurisdiction  of  the 
court.  People  v.  Rowland.  5  Barb. 
(N.  Y.)  449;  Bogle  V.  Sullivant,  i 
Call  (Va.)  561. 

Variance.  —  Under  a  plea  of  non 
est  factum  in  debt  upon  a  bond  for 
$170.12,  it  is  error  to  receive  in  evi- 
dence a  bond  for  $262.56.  Ford  v. 
Vandyke,  2i   N.   C.  227. 

Under  non  est  factum  in  an  action 
of  debt  on  a  bond  of  three  defend- 
ants, the  alleged  bond,  if  proved  as 
against  only  one  of  the  defendants, 
is  admissible  in  evidence  against  that 
defendant  only.  Kuykendall  iK 
Ruckman,  2  W.  Va.  2>3^- 

Under  a  plea  of  non  est  factum 
to  debt  on  a  bond  to  A,  a  bond  to 
A  and  B  is  inadmissible  in  evidence. 
Phillips  V.  Singer  Mfg.  Co.,  88  111. 
305- 

12.  Reg.  Gen.  H.  T.,  4  Wm.  IV. 

13.  Newlin  v.  Beard,  6  W.  Va. 
no;  Stuart  v.  Livesay,  4  W.  Va.  45; 
State  Bank  v.  Chetwood,  8  N.  J.  L. 
I  ;  Treman  v.  Morris,  9  111.  App. 
237 ;  Cully  V.  People,  j^  HI-  App.  501. 

14.  Stapleton  v.  Benson,  8  AIo. 
13;  Lambert  v.  Atkins,  2  Camp.  272. 

15.  .  American  B.  H.  O.  S.  M.  Co. 
V.  Burlack,  35  W.  Va.  647,  14  S.  E. 
319;  Dorr  V.  Munsell,  13  Johns.  (N. 
Y.)  430;  Van  Valkenburgh  v.  Rouk, 
12  Johns.  (N.  Y.)  337;  Fenter  v. 
Obaugh,  17  Ark.  71 ;  Taylor  v.  King, 
6  Munf.   (Va.)   358,  8  Am.  Dec.  746. 
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Contra. — Evans  v.  Hudson,  5 
Harr.    (Del.)    366. 

Illiteracy  and  Misrepresentation. 
Under  non  t^st  factum  in  debt  on  a 
bond,  the  defendant  may  prove  his 
illiteracy  and  the  procurement  of  his 
execution  of  the  bond  by  misrepre- 
sentation of  its  contents.  Skuylkill 
Co.  V.  Copley,  67  Pa.  St.  386,  5  Am. 
Rep.  441. 

16.  Stapleton  v.  Benson,  8  Mo. 
13 ;  Union  Bank  v.  Ridgely,  i  Har.  & 
G.  (Md.)  324. 

17.  Bailey  v.   Cowles,  86  111.  333- 

18.  Stapleton  v.  Benson,  8  Mo.  13, 

19.  Stapleton  z'.  Benson,  8  Mo.  13. 
Failure  of  Consideration Under 

non  est  factujii  to  debt  on  bond,  the 
defendant  cannot  prove  failure  of 
consideration  without  notice  of  that 
defense.  Bollinger  v.  Thurston,  2 
Mill  Const.    (S.  C.)   447- 

20.  The  Rule  in  Delaware.  —  In 
the  action  of  debt  upon  sealed  in- 
struments in  the  state  of  Delaware, 
the  plea  of  non  est  factum  puts  in 
issue  only  the  execution  of  the 
specialty  declared  on,  and  evidence  is 
inadmissible  that  such  execution  was 
procured  by  fraud.  Evans  v.  Hud- 
son, 5  Harr.  (Del.)  366;  but  if  the 
action  be  upon  sealed  notes  alleged  to 
have  been  destroyed,  the  plaintiff 
must  prove  the  destruction  of  the 
notes.  Shrowders  v.  Harper,  i 
Harr.  (Del.)  444-  Everything  in 
avoidance  or  discharge  of  the  deed 
must  be  specially  pleaded.  Reading 
V.  State.  I  Harr.   (Del.)   190. 

The  Rule  in  Illinois —  In  the 
action  of  debt  upon  sealed  instru- 
ments in  the  state  of  Illinois,  the 
plea  of  non  est  factum  places  in  is- 
sue   only    the    making    of    the    deed 
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which  is  declared  on,  and  admits  all 
other  material  averments  of  the 
declarat;  r  Oberne  v.  Gaylord,  13 
111.  App.  30. 

Such  other  averments  need  not  be 
proved.  Rudesill  v.  Jefferson  Co. 
Court,  85  111.  446;  Smith  v.  Lozano, 
I  111.  App.  171  ;  Sugden  v.  Beasley, 
9  111.  App.  71. 

In  debt  on  a  bond  the  plea  of  non 
est  factum  puts  in  issue  only  the  exe- 
cution of  the  bond  declared  on;  the 
introduction  of  such  a  bond  will  sup- 
port this  issue.  Pritchett  v.  People, 
6   111.   525 ;   Fitzsimmons   z\   Hall,   84 

111.  538. 

Under  this  plea  in  debt  upon  an 
appeal  bond,  the  plaintiff  need  not 
prove  the  recited  judgment  appealed 
from.  Herrick  v.  Swartwout,  72  111. 
340;  Arnott  V.  Friel,  50  111.  174. 

The  Rule  in  Maine.  —  Since  the 
statute  of  1831,  abolishing  special 
pleas,  and  requiring  the  defendant  in 
all  cases  to  plead  the  general  issue, 
either  with  or  without  a  brief  state- 
ment of  special  matter,  there  has  not 
been  in  the  state  of  Maine  any  es- 
tablished rule  governing  the  effect  of 
non  est  factum  in  actions  of  debt 
upon  sealed  instruments.  Public 
Laws,  (Me.),  1831,  c.  514;  Rev.  Stat. 
of  Me.,  1883,  p.  697,  §22;  Potter  v. 
Titcomb,   13  Me.  36. 

The  Rule  in  Michigan —  The 
form  and  universality  of  the  stat- 
utory general  issue,  in  the  state  of 
Michigan,  exclude  the  use  of  the 
plea  of  non  est  factum,  and  hence 
exclude  from  actions  of  debt  all 
rules  of  evidence  which  are  depend- 
ent upon  that  plea.  3  Compiled 
Laws  (Mich.),  1897,  §  §  10,071,  10,072. 
The  Rule  in  New  Hampshire. 
"Where  non  est  facttim  is  pleaded 
to  a  specialty,  the  party  shall  note 
at  the  foot  of  the  plea  what  he  means 
to  contend  under  the  issue."  Rules 
of,  the  Superior  Court,  71  N.  H.  677. 
The  Rule  in  New  jersey —  In  an 
action  of  debt  upon  a  specialty  in 
the  state  of  New  Jersey,  the  plea  of 
tion  est  factum  enables  the  defend- 
ant to  show  that  the  specialty  was 
never  delivered  to  the  obligee.  State 
Bank  v.  Chetwood,  8  N.  J.  L.  i.  And 
that  the  commissioners,  who  executed 
the  same  in  the  name  of  the  defend- 
ant, were  without  authority.  English 
V.  Jersey  City,  42  N.  J.  L.  275. 
The    Rule    in    Rhode   Island — In 


this  state,  where  no  seal  is  requisite 
to  any  covenant,  or  to  any  deed  of 
land,  (Gen.  Laws  of  R.  I.,  1896,  p. 
658,  §4),  and  where  no  plea  in  any 
prescribed  form  is  requisite  to  the  in- 
troduction of  any  defense,  (Gen. 
Laws  of  R.  I..  1896,  p.  812,  §  4),  there 
is  no  special  rule  regulating  the  ad- 
missibility or  effect  of  defensive  evi- 
dence under  the  plea  of  non  est 
factum  in  actions  of  debt  upon  sealed 
instruments. 

The  Rule  in  Vermont.  —  Under  a 
plea  of  the  general  issue,  in  this  state, 
no  special  matter  of  defense  or  justi- 
fication is  admissible  in  evidence  m 
any  civil  action,  unless  that  plea  be 
accompanied  with  a  statutory  notice 
or    such    special     matter.     Vt.     Stat., 

1894,  §  1. 149. 

Non  Est  Factum  is  a  plea  of  gen- 
eral issue,  within  the  meaning  of  this 
statute.  "But  I  apprehend  that, 
when  the  plaintiff  declares  upon  a 
sealed  instrument,  the  plea  of  non  est 
factum  does  put  the  plaintiff  upon 
proof  of  his  whole  declaration." 
Judge  Redfield  arguendo  in  Lawrence 
V.  Dole,  II  Vt.  549- 

Under  non  est  factum  in  debt  upon 
a  specialty,  the  defendant,  even  under 
the  statutory  notice  of  special  mat- 
ter, is  not  permitted  to  introduce  in 
evidence  a  claimed  defense  which  in 
law  is  insufficient.  Rice  v.  li'ollard, 
I   Tyler    (Vt.)    230. 

The    Rule    in    Virginia This    is 

one  of  those  states  in  which  the  plea 
of  non  est  factum  is  required  to  be 
verified  by  affidavit.  Va.  Code,  1887, 
p.  780,  §  3,278. 

Under  such  a  plea  in  an  action  ot 
debt  upon  a  bond  the  plaintiff  may 
introduce  evidence  of  the  death  and 
handwriting  of  the  subscribing  wit- 
nesses in  proof  of  the  execution  of 
the  bond.  Bogle  v.  SuUivant,  i  Call 
(Va.)  561;  but  cannot  sustain  the 
action  upon  proof  of  a  bond  for  a 
debt  which  is  not  wholly  due.  Pay- 
ton  V.  Harman.  22  Gratt.  (Va.)  643- 
Under  the  same  plea,  the  defend- 
ant, as  at  common  law,  may  prove 
fraud  in  the  execution  of  the  instru- 
ment declared  on,  or  any  other  facts 
rendering  the  same  absolutely  void 
at  common  law,  but  not  fraud  in 
procuring  that  document,  nor  any 
other  facts  rendering  the  same 
merely  voidable.  Hayes  v.  Virginia 
JNIut.  Protection  Ass'n,  76  Va.  225. 
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wise  called  non  est  factum  with  an  issiiit,  the  evidence  on  both  sides 
is  confined  to  the  facts  specially  alleged  in  that  plea,  and  the  burden 
of  proving  those  facts  is  upon  the  defendant.-^ 

3.  Nil  Debet.  —  Under  this  plea,  which  is  sometimes  improperly 
used  in  actions  of  debt  upon  sealed  instruments,"-  the  plaintifif  in 
such  action  is  put  upon  proof  of  every  material  fact  in  the  declara- 
tion,^^ and  the  defendant  may  prove  any  facts  which  would  be 
admissible  under  the  same  plea  in  debt  on  a  simple  contract.^* 

4.  Special  Pleas.  —  Under  any  special  plea,  admissible  in  debt  on 
specialties,  the  defendant  has  the  burden  of  establishing  the  special 
defense  set  up  in  the  plea,  such  as  accord  and  satisfaction,^'^  want 
of  consideration,-*^  or  payment.-^     The  material  allegations  of  the 


The  Rule  in  West  Virginia In 

debt  upon  specialties  in  the  state  of 
West  Virginia  no  plea  of  non  est 
factum  is  received,  unless  it  be  veri- 
fied by  affidavit.  W.  Va.  Code,  1899, 
P-  855,  §  39. 

That  plea  puts  in  issue  every  fact 
essential  to  the  existence  of  the  ob- 
ligation declared  on.  Under  it  the 
plaintifif  must  prove  every  material  al- 
legation in  the  declaration,  and  the 
defendant  may  prove  fraud  relating  to 
the  execution  or  deliverv  of  the  deed. 
American  B.  H.  O.  S.  M.  Co.  z'. 
Burlack,  35  W.  Va.  647,  14  S.  E.  319. 

The  defendant  may  prove  that  the 
delivery  of  the  instrument  by  obligors 
to  the  obligee  was  incomplete,  be- 
cause made  upon  the  mutual  under- 
standing that  other  obligors  were  to 
sign  it.  Stuart  v.  Livesay,  4  W.  Va, 
45- 

Under  the  same  plea  in  debt  upon 
an  instrument  alleged  to  have  been 
executed  under  seal,  and  to  have  been 
altered  by  removal  of  the  seal  after 
execution,  the  plaintifif  may  introduce 
the  mutilated  document  without  prior 
explanation  of  its  apparent  altera- 
tion; also  may  introduce  a  copy  of 
the  alleged  deed  without  proof  that 
the  original  is  lost.  Conner  v.  Flesh- 
man,  4  W.  Va.  693. 

Under  the  same  plea  in  debt  upon 
a  bond,  the  plaintifif  has  the  burden 
of  proving  the  bond,  and  the  defend- 
ant may  show  that  his  delivery  of 
the  bond  to  the  agent  of  the  obligee 
was  conditioned  upon  the  execution 
of  the  same  by  an  additional  surety. 
Newlin  r.  Beard,  6  W.  Va.  no. 

21.  Utter  V.  Vance,  7  Blackf. 
(Ind.)  514;  Gould  PI.  (Ham.  ed.), 
pp.  326-329;   American  B.   H.   O.    S. 
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M.  Co.  V.  Burlack,  35  W.  Va.  647, 
14  S.  E.  319;  Hicks  1'.  Goode,  12 
Leigh  (Va.)  479,  37  Am.  Dec.  677; 
Bumpass  v.  Timms,  3  Sneed  (Tenn.) 
459 ;  Carter  v.  Turner,  5  Sneed 
(Tenn.)  178;  Brown  v.  Phelon,  2 
Swan  (Tenn.)  629;  Burgess  v. 
Lloyd,  7  Md.  178. 

22.  In  debt  upon  a  specialty  the 
plea  of  nil  debet  is  bad;  but  where 
the  declaration  alleges  a  specialty  as 
matter  of  inducement  only,  that  plea 
is  good.  Sneed  v.  Wister,  8  Wheat. 
(U.  S.)  690,  5  L.  ed.  717. 

23.  Where  the  plaintifif  in  an  ac- 
tion of  debt  on  a  sealed  instrument, 
instead  of  demurring  to  nil  debet, 
takes  issue  upon  that  plea,  he  is  put 
upon  proof  of  every  material  allega- 
tion of  his  declaration.  Gargan  v. 
School  District  No.  15,  4  Colo.  53; 
Hughes  V.  Kelley,  2  Va.  Dec.  588; 
Jansen  v.  Ostrander,  i  Cow.  (N.  Y.) 
670. 

24.  Armstrong  v.  Hall,  i  N.  J.  L. 
178;   Rawlins  v.  Danvers,  5   Esp.  38. 

Fraud  Under  Nil  Debet. . —  L'nder 
a  plea  of  nil  debet  in  an  action  of 
debt  on  a  specialty,  the  defendant 
may  prove  fraud  as  a  defense. 
Phoenix  Ins.  Co.  v.  Munday,  5  Coldw. 
(Tenn.)  547;  Hughes  v.  Kelley,  2 
Va.  Dec.  588;  Armstrong  v.  Hall,  I 
N.  J.  L.  178. 

25.  Sugden  v.  Beasley,  9  111.  App. 

/I- 

26.  Brown  v.  Wright,  17  Ark.  9; 
Dickson  v.  Burks,  11  Ark.  307. 

27.  Tryon  v.   Carter,  7  Mod.  231. 

Statutory  Admissibility  of  Pay- 
ment.—  In  some  jurisdictions  the 
plea  and  proof  of  payment  in  ac- 
tions of  debt  upon  specialties  are  ad- 
missible by  statute.     Gen.  Stat.  R.  I., 
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declaration,  unless  admitted  by  the  plea,"'  must  be  proved  by  tlie 
plaintiff  by  appropriate  evidence.-^ 

IV.  EVIDENCE  IN  ACTIONS  ON  RECORDS. 

1.  Nul  Tiel  Record.  —  Under  this  plea  of  general  issue,  which  is 
used  in  actions  of  debt  upon  judgments  and  other  records,  and  which 
places  in  issue  only  the  existence  of  the  record  declared  on,^°  the 
plaintiff  has  the  burden  of  proving  that  fact."  Either  by  the  orig- 
inal record  upon  which  the  action  is  brought,^-  or  by  a  duly  authen- 
ticated transcript  of  that  record,^^  the  plaintiff  must  prove  the  same 
with  accuracy  in  every  material  part.^*     He  must  prove  the  judg- 


1896,  p.  820,  §6;  Va.  Code,  1887, 
p.  784,  §  3,295 ;  W.  Va.  Code,  1899, 
p.  862,  §  §  I,  4;  District  of  Columbia 
Comp.   Stat.,  p.  449,  ch.  55,  §  43. 

Evidence  of  Part  Payment —  Un- 
der a  plea  of  payment,  where  that 
plea  is  allowed  in  actions  of  debt 
upon  specialties,  the  defendant  in 
such  action  may  prove  parol  admis- 
sions by  the  plaintiff  that  only  part 
of  the  sum  named  in  the  sealed  in- 
strument remained  unpaid.  Rice  v. 
Annatt,  8  Gratt.    (Va.)    557. 

Burden  of  Proof  Assumed  by 
Special  Plea In  debt  upon  a  spe- 
cialty, the  defendant  may  plead  spe- 
cially any  matter  which  he  might 
give  in  evidence  under  non  est 
factum;  but  by  so  doing  he  draws 
the  burden  of  proof  of  that  defense 
upon  himself.  Union  Bank  z'. 
Ridgely,  I  Har.  &  G.  (Aid.)  324; 
Burgess  v.  Lloyd,  7  Md.  178. 

28.  Stearns  v.   Cope,   109  111.  340. 

29.  Bell  v.  Allen,  3  Munf.  (Va.) 
118. 

30.  Wood  V.  Agostines,  72  Vt.  51, 
47  Atl.  108;  Bennett  v.  Alorlcy,  10 
Ohio  100;  Lancaster  v.  Richmond,  83 
Me.  534,  22  Atl.  393;  Janvier  v. 
Vandever,  3  Harr.  (Del.)  29;  Wilbur 
v.  Abbott,  59  N.  n.  132;  State  Bank 
V.  Sherrill,  12  Ark.  183. 

31.  First  Nat.  Bank  v.  Hamor,  47 
Fed.  36. 

32.  Allin  V.  Hiscock,  i  Root 
(Conn.)  88;  Anderson  v.  Dudley,  5 
Call  (Va.)  529;  Lincoln  v.  Tower, 
2    McLean    473,    15     Fed.    Cas.    No. 

8,355. 

33.  Ladd  r.  Blunt,  4  Alass.  402; 
Allen  r.  Allen,  Minor  (Ala.)  249; 
Wilbur  v.  Abbott,  59  N.  H.  132;  Gay 
V.    Lloyd,    I    Greene    (Iowa)    78,   46 


Am.  Dec.  499;  Silver  Lake  Bank  v. 
Llardin,   Wright    (Ohio)    430. 

34.  What  Constitutes  the  Record 
of  a  Judgment —  In  debt  upon  a 
judgment,  the  record  requisite  to  be 
proved  under  the  plea  of  nul  tiel 
record  is  the  record  entry  made  by 
the  clerk,  and  not  the  written  con- 
fession on  which  the  judgment  was 
based.  Janvier  v.  Vandever,  3  Harr. 
(Del.)  29.  . 

It  does  not  include  executions,  is- 
sued upon  the  judgment,  as  they  form 
no  part  of  the  record.  Stevens  v. 
Hewitt,  30  Vt.  262 ;  Stephens  v.  Roby, 
27  Miss.  744. 

Destruction  of  the  Record. 
Where  the  record  of  a  judgment  has 
been  destroyed,  it  must  be  restored 
before  the  trial,  in  order  that  it  may 
be  inspected  by  the  court.  Walton  z'. 
McKesson,  64  N.  C.  77. 

Sufficiency  of  the  Record — A 
judgment  record,  offered  in  evidence 
under  this  plea,  must  be  complete  in 
itself,  and  cannot  be  supplemented 
by  parol.  Kimball  v.  Alerrick,  20 
Ark.  12;  Wright  v.  Fletcher,  12  Vt. 
431 ;  Downer  v.  Dana,  22  Vt.  337- 
See  also  Berry  v.  Mead,  3  N.  J.  L. 
612 ;  .  Hallum  v.  Dickinson,  47  Ark. 
120,  14  S.  W.  477. 

But  in  debt  upon  the  judgment  of 
a  domestic  court  of  general  jurisdic- 
tion, great  fullness  of  the  record  is 
not  required  under  this  plea.  Treat 
z'.  Maxwell,  82  Me.  76,  19  Atl.  98.  _ 

Proof  of  a  judgment  that  is  void 
upon  its  face  for  want  of  jurisdiction 
is  insufificient  to  sustain  the  action 
under  this  plea.  Kimball  v.  Merrick, 
20  Ark.  12;  Barrett  v.  Oppenheimer, 
12  Ileisk.  (Tenn.)  298;  Bruce  r. 
Cloutman,  45  N.  H.  37,  84  Am.  Dec. 
III. 
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ment  record  itself;  proof  of  a  scire  facias,  reciting  the  judgment,  is 
irrelevant."^     If  it  appears  from  the  judgment  record  that  the  pay- 


Sufficiency  of  Record  from  Sister 
State —  Under  this  plea  in  an  action 
of  debt,  brought  in  one  state  upon 
a  judgment  from  another  state  of 
the  United  States,  it  is  not  necessary 
to  the  sufficiency  of  the  judgment 
record  that  the  same  should  indicate 
that  actual  notice  was  given  to  the 
defendant  in  the  original  action. 
Hunt  z:  Mayfield,  2  Stew.  (Ala.)   124. 

Record  of  a  Foreign  Judgment. 
The  record  of  a  judgment  rendered 
in  a  foreign  country  is  prima  facie 
evidence  of  an  indebtedness,  and,  in 
the  absence  of  countervailing  evi- 
dence, is  sufficient  under  this  plea  to 
sustain  an  action  of  debt.  Tourigny 
V.  Houle,  88  Me.  406,  34  Atl.  158. 

Variance — Under  a  plea  of  jiiil 
tiel  record,  in  debt  upon  a  recog- 
nizance, there  is  a  fatal  variance  be- 
tween an  alleged  recognizance  to  ap- 
pear and  answer  to  the  charge  of  a 
mere  trespass,  and  an  actual  recog- 
nizance to  appear  and  answer  to  the 
charge  of  murder.  Dillingham  v. 
U.  S.,  2  Wash.  C.  C.  4^2,  7  Fed. 
Cas.  No.  3,913. 

Under  the  same  plea  to  debt  upon 
judgment  any  variance  between  the 
judgment  alleged  in  the  declaration 
and  the  judgment  offered  in  evidence, 
unless  removed  by  amendment, 
(Prescott  V.  Prescott,  65  Me.  478), 
is  generally  fatal,  (Caldwell  r.  Bell, 
3  Ark.  419),  as  between  the  allega- 
tion of  a  judgment  rendered  in  1830 
and  evidence  of  a  judgment  rendered 
in  1831.  Howard  v.  Cousins,  7  How. 
(Miss.)  114;  or  between  the  allega- 
tion of  a  decree  for  a  certain  sum 
and  evidence  of  a  decree  for  that 
sum  plus  certain  accrued  interest. 
Thompson  v.  Jameson,  i  Cranch  (U. 
S.)  283;  or  between  the  allegation 
of  a  judgment  for  a  certain  sum  and 
$9.32  costs,  and  evidence  of  a  judg- 
ment for  that  sum  and  "  for  all  costs 
expended."  Caldwell  v.  Bell,  3  Ark. 
419;  or  between  the  allegation  of  a 
judgment  for  $208.37,  damages  and 
costs,  and  proof  of  a  judgment  for 
that  sum  together  with  costs.  Butler 
V.  Owen,  7  Ark.  369;  or  between  the 
allegation  of  a  subsisting  judgment 
and  the  record  evidence  of  a  judg- 
ment   and    its    satisfaction.     Blair   v. 
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Caldwell,  3  Mo.  353;  or  between  the 
allegation  of  a  judgment  against  the 
present  defendant  and  evidence  of  a 
judgment  against  such  defendant  and 
another.  First  Nat.  Bank  v.  Hamor, 
47  Fed.  36;  but  not  between  the  alle- 
gation of  a  judgment  for  a  certain 
sum  and  the  record  of  a  judgment 
for  that  sum  "  with  interest  there- 
on." Gage  V.  Sartor,  2  Mill  Const. 
(S.  C.)  247;  nor  between  sums  and 
dates  which  are  alleged  in  letters  and 
the  same  sums  and  dates  which  are 
expressed  in  the  record  in  figures. 
State  z'.  Hazard,  2  Harr.  (Del.)  46; 
nor  between  the  allegation  of  a  judg- 
ment for  the  plaintiff  and  proof  of  a 
judgment  for  the  plaintiff  as  admin- 
istrator. Allen  v.  Lyman,  27  Vt.  20; 
nor  between  the  allegation  of  a  judg- 
ment against  several  defendants  gen- 
erally and  evidence  of  a  judgment 
against  them  as  partners.  Stephens 
Z'.  Roby,  27  ]iliss.  744;  nor  between 
the  allegation  of  an  award  of  land 
damages  to  the  plaintiff  and  the  rec- 
ord of  an  award  to  the  plaintiff  "  or 
whoever  may  be  the  legal  owner  or 
owners  of  the  land."  Lancaster  v. 
Richmond,  83  ISle.  534,  22  Atl.  393; 
nor  between  the  allegations  of  a 
general  judgment  and  evidence  of  a 
judgment  payable  from  specified 
funds.  City  of  East  St.  Louis  v. 
Canty,  65  111.  App.  325. 

35.     Fitch  z:  Porter,  30  N.  C.  511. 

Jurisdictional  Laws  of  Sister 
State.  —  Under  a  plea  of  mil  tiel 
record  in  an  action  of  debt  brought 
in  one  state  upon'  a  judgment  ren- 
dered in  another  state  by  a  court  of 
general  jurisdiction,  it  is  unnecessary 
for  the  plaintiff  to  prove  the  laws 
of  such  other  state,  conferring  that 
jurisdiction.  Rae  v.  Hulbert,  17  111. 
572;  but,  if  the  judgment  be  that 
of  a  court  of  limited  and  inferior 
jurisdiction  in  such  other  state,  the 
plaintiff  must  prove  the  statute  of 
that  state,  showing  affirmatively  the 
jurisdiction  of  that  court  to  render 
the  judgment.  Gay  z\  Lloyd,  i 
Greene  (Iowa)   78,  46  Am.  Dec.  499. 

It  is  not  error  for  the  plaintiff 
under  a  plea  of  nul  tiel  record  in 
an  action  of  debt  upon  a  judgment 
rendered  in  a  sister  state,  to  be  per- 
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ment  of  the  judgment  was  enjoined,  the  plaintiff  must  show  that  the 
injunction  has  been  dissolved.""  Under  this  plea  the  plaintiff  may- 
prove  uiatter  which  estops  the  defendant  to  deny  the  judgment  ;^^ 
but  need  not  prove  that  the  judgment  has  not  been  paid.^® 

Under  the  same  plea  the  defendant  may  take  advantage  of  the 
objection  that  the  judgment  is  void  ;"^  but  not  of  any  defense  which 
does  not  appear  on  the  face  of  the  record.""^ 

2.  Nil  Debet.  —  In  those  cases  and  jurisdictions^^  in  which  this 
plea  can  be  used  in  debt  upon  judgments  and  other  records,  the 
plaintiff"  has  thereimder  the  same  burden  of  proving  the  existence  of 
the  alleged  record  as  under  the  plea  of  ;;///  ticl  record.*-  Under  the 
same  plea  the  defendant  may  take  advantage  of  every  material 
variance   between   the   record   declared   on   and   the   record   off'ered 


mitted  to  prove  the  laws  of  that 
state,  without  alleging  those  laws, 
authorizing  a  judgment  to  be  ren- 
dered against  several  partners  after 
service  of  process  on  but  one  of 
them.     Stephens    v.    Roby,    27    Miss. 

744- 
36. 
37. 


Blair  v.   Caldwell,  3   Mo.  353. 
Wilbur  V.   Abbott,   59    N.    H. 


132. 

38.  City  of  East  St.  Louis  v. 
Canty,  65  III.  App.  325. 

39.  Kimball  v.  Merrick,  20  Ark. 
12;  Armstrong  v.  Harshaw,  12  N.  C. 
187;  Wood  z'.  Agostines,  72  Vt.  51, 
47  Atl.  108;  Bruce  v.  Cloutman,  45 
N.  H.  37,  84  Am.  Dec.  in. 

40.  Lancaster  v.  Richmond,  .  83 
Me.  534,  22  Atl.  393. 

Inadmissible   Defenses  Under  Nul 

Tiel   Record Under    this    plea     in 

debt  upon  a  judgment,  the  defend- 
ant cannot  show,  as  against  the  re- 
citals in  the  record,  that  the  court 
rendering  the  judgment  against  him 
was- without  jurisdiction  of  his  per- 
son. Bennett  v.  Morley,  10  C)hio 
100;  Wood  V.  Agostines,  72  Vt.  51, 
47  Atl.  108;  nor  object  that  his  co- 
defendant  in  the  original  action  is 
not  made  a  party.  Gage  v.  Sartor,  2 
Mill  Const.  (S.  C.)  247;  he  cannot 
introduce  any  defense  existing  prior 
to  the  rendition  of  the  judgment  de- 
clared on.  Lancaster  v.  Richmond,  83 
Me.  534,  22  Atl.  393 ;  nor  evidence 
to  show  that  the  judgment  in  suit  is 
unjust.  Gay  v.  Lloyd,  i  Greene 
(Iowa)  78,  46  Am.  Dec.  499;  or  paid. 
Tunstall  V.  Robinson,  Hempst.  229, 
24  Fed.  Cas.  No.  14,238a  ;  or  satisfied. 
Stephens  v.  Roby,  27  Miss.  744;  or 
of  but  limited  effect  as  against  him- 


self because  rendered  upon  only  con- 
structive service  of  process.  Dando 
z\  Doll,  2  Johns.  (N.  Y.)  87;  nor 
that  further  proceedings  upon  the 
judgment  have  been  enjoined  in  a 
separate  suit  in  the  same  court  by 
which  the  judgment  was  rendered. 
Palmer  v.  Pahner,  2  Miles  (Pa.) 
373;  nor  that  the  judgment  sued  on 
was  procured  by  fraud.  Hindman  f. 
Mackall,  3  Greene  (Iowa)  170;  nor 
show,  except  in  mitigation  of  dam- 
ages, an  error  in  the  taxation  of 
costs  in  the  original  action.  Snoddy 
V.  Maupin,  7  T.  B.  Mon.  (Ky.)  51; 
nor  take  advantage  of  any  mere  ir- 
regularity in  the  rendition  of  the 
judgment,  or  in  the  proceedings  upon 
which  it  is  based.  Bruce  z'.  Clout- 
man,  45  N.  H.  37,  24  Am.  Dec.  iii. 

41.  Tourigny  v.  Houle,  88  Me. 
406,  34  Atl.  158;  Warren  r.  Flagg, 
2  Pick.  (Mass.)  448;  Graham  z'. 
Grigg,  3  Harr.  (Del.)  408;  Thurber 
z'.  Blackbourne,  i  N.  H.  242;  Wright 
V.  Boynton,  37  N.  H.  9,  72  Am.  Dec. 
319;  Judkins  v.  Union  Alut.  F.  Ins. 
Co.,  37  N.  H.  470;  Curtis  v.  Gibbs, 
2  N.  J.  L.  399;  Beale  v.  Berryman, 
30  N.  J.  L.  216. 

42.  Rush  V.  Cobbett,  2  Johns. 
Cas.    (N.  Y.)   256. 

Effect  of  Record  of  Foreign  Judg- 
ment  In  debt  upon  a  foreign  judg- 
ment the  judgment  record  is  prima 
facie  evidence  of  an  indebtedness, 
and  unless  met  by  countervailing  plea 
and  proof,  is  sufficient  to  sustain  the 
action,  either  under  the  plea  of  nil 
debet  or  under  the  plea  of  mil  tiel 
record.  Tourigny  z'.  Houle,  88  Me. 
406,  34  Atl.  158. 
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in  evidence;"  and  of  want  of  jurisdiction  in  the  court  rendering 
the  judgment  sued  on;-**  and  may  prove  payment  of  the  judgment 
debt/"  where  not  exckided  from  that  defense  by  rule  or  statute. 

3.  Payment.  —  Under  a  plea  of  payment  in  debt  upon  records  the 
defendant  has  the  burden  of  proving  that  defense  ;■*"  and  may  prove 
that  the  judgment  debt  declared  on  was  paid  either  wholly  or 
partly,-*'  but  cannot  prove  accord  and  satisfaction.** 

4.  Want  of  Jurisdiction.  ■ —  In  an  action  of  debt  in  one  state  upon 
a  judgment  record  from  another  state,  and  under  a  plea  that  the 
court  rendering  the  judgment  in  suit  was  without  personal  jurisdic- 
tion to  render  that  judgment  against  the  defendant,  the  plaintiff 
has  the  burden  of  proving  that  the  court  had  such  jurisdiction.^'-' 

5.  Other  Special  Pleas.  —  Under  other  special  pleas  in  bar,  such  as 
accord  and  satisfaction,  and  the  statute  of  limitations,  where  those 
pleas  are  admissible  in  debt  upon  records,  the  rules  of  evidence  are 
the  same  as  under  the  same  pleas  in  other  forms  of  action.^'' 


43.  Dillingham  v.  U.  S.,  2  Wash. 
C.  C.  422,  7  Fed.  Cas.  No.  3,913 ; 
Caldwell  v.  I5ell,  3  Ark.  419. 

44.  Thurber  v.  Blackbourne.  i  N. 
H.  242;  Wright  V.  Boynton,  T,y  N. 
H.  9,  72  Am.  Dec.  319;  Judkins  v. 
Union  Mut.  F.  Ins.  Co.,  ^y  N.  H. 
470;  Hindman  v.  Mackall,  3  Greene 
(Iowa)    170. 

"  If  it  appear  by  the  record  that 
there  was  no  jurisdiction  over  the 
person,  the  judgment  is  a  nullity,  not 
to  be  received  as  prima  facie  evi- 
dence, and  the  plaintiflF  must  resort  to 
other  counts  or  fail."  Hall  v.  Wil- 
liams, 6  Pick.  (Mass.)  22,2,  ly  Am, 
Dec.  356. 

45.  Clark  v.  :\Iann,  2,i  -Me.  26S. 
Fraud     in     Procuring     Judgment. 

It  has  been  held  that  under  a  plea 
of  mil  ticl  record  in  debt  upon  a 
judgment  from  a  sister  state,  the  de- 
fendant may  prove  fraud  in  the  pro- 
curing of  the  judgment.  Hindman 
v.  jMackall,  3  Greene  (Iowa)  170; 
Curtiss  V.  Georgetown  &  A.  Tpke. 
Co.,  2  Cranch  C.  C.  81,  6  Fed.  Cas, 
No.  3,506. 

Contra.  —  AIcRae  v.  ]\Iattoon,  13 
Pick.  (Mass.)  53. 

46.  Owens    v.    Chandler,    16   Ark. 


Rohr 
Owens 


Anderson,    51     Md, 
Chandler,     16    Ark. 


651. 
47. 

205; 

651. 
48. 

651. 
49. 

(N.  Y.)  292,  15  Am.  Dec.  374. 
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Owens    V.    Chandler,    16   Ark, 
Shumway  v.  Stillman,  4  Cow, 


Presumption  and  Proof  as  to 
Jurisdictional  Facts.  —  Under  this 
plea,  as  in  other  situations,  the 
judgment  of  a  court  of  general  juris- 
diction in  one  state,  if  apparently 
regular  and  valid,  is  prima  facie  evi- 
dence in  another  state  that  the  court 
rendering  the  judgment  had  jurisdic- 
tion both  of  the  subject  matter  and 
of  the  person  of  the  defendant. 
Shumway  v.  Stillman,  4  Cow.  (N. 
Y.)  292,  15  Am.  Dec.  374. 

Contrary  to  earlier  decisions,  such 
as  Wright  v.  Weisinger,  5  Smed.  & 
M.  (Miss.)  210,  and  Lincoln  v. 
Tower,  2  McLean  473,  11^  Fed.  Cas. 
No.  8,355,  it  is  now  settled  that  under 
such  plea  the  defendant  may  contra- 
dict such  judgment  record  in  its  re- 
cital of  jurisdictional  facts.  Eagci* 
V.  Stover,  59  Mo.  87. 

See  Thompson  v.  Whitman,  18 
Wall.  (U  S.)  457;  2  Gen.  Stat,  of 
N.  J.,  p.   1,400,  §  17. 

Jurisdiction  of  Co-defendant  Only. 
In  an  action  of  debt  upon  a  judg- 
ment which  was  rendered  against 
two  defendants  upon  notice  to  but 
one  of  them,  the  other  defendant  may 
plead  and  show  in  evidence  that  the 
original  debt  was  of  the  first  men- 
tioned defendant  only.  Townsend  v. 
Carman,  6  Cow.   (N.  Y.)   695. 

50.  Henderson  v.  Henderson,  3 
Denio    (N.   Y.)   314. 

New  Promise.  — It  has  been  held 
that  under  a  plea  of  the  statute  of 
limitations,  in  an  action  of  debt  upon 
a  judgment,  the  defendant's  parol  ad- 
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V.  EVIDENCE  IN  ACTIONS  ON  STATUTES. 

Uncle,  the  plea  of  nil  debet  in  debt  upon  statutory  liabilities,^^  the 
plaintiff  must  prove  every  material  fact  alleged  in  his  declaration/^ 
and  the  defendant  may  give  in  evidence  every  defense  which  would 
be  admissible  under  the  same  broad  general  issue  in  other  situa- 
tions, such  as  the  statute  of  limitations,^^  but  not  a  former  recovery 
by  a  third  party. °*     As  to  evidence  under  other  pleas  see  note.^^ 

VI.  EVIDENCE  IN  ACTIONS  FOR  ESCAPES. 

Under  the  common  law  plea  of  general  issue  in  actions  of  debt, 
the  plaintiff  in  such  an  action,  brought  against  an  officer  for  the 
escape  of  his  prisoner,  taken  in  execution,  has  the  burden  of  proving 
every  material  fact  which  is  alleged  in  his  declaration. ^°  The  execu- 
tion, if  lost,  he  may  prove  by  secondary  evidence."^  Under  the  same 
plea  the  defendant  may  give  in  evidence  any  matter  which  shows 


mission  of  the  judgment  debt  is  suf- 
ficient to  raise  a  new  promise  and  to 
warrant  a  recovery  in  such  action. 
Stevens  v.  Hewitt,  30  Vt.  262. 

51.  Survival  of  Nil  Debet. —  The 
new  pleading  rules  of  Hilary  Term, 
4  Wm.  IV,  abolishing  the  plea  of  nil 
debet  in  actions  of  contract,  did  not 
extend  to  debt  for  penalties.  Spencer 
V.  Swannell,  3  ]Mees.  &  W.  i=;4. 

b'Z.  What  the  Plaintiff  Must 
Prove.  —  To  recover  a  statutory  pen- 
alty for  cutting  wood  upon  the  plain- 
tiff's land,  the  plaintiff,  under  the 
plea  of  nil  debet  in  an  action  of  debt, 
must  prove  title  to  the  land,  and  not 
possession  merely.  Whiteside  z'. 
Divers,  5  111.  336;  Abney  v.  Austin,  6 
111.  App.  49. 

To  recover  a  penalty  for  felling 
trees  without  permission  from  the 
owner,  he  must  allege  and  prove  the 
negative  fact  that  the  acts  com- 
plained of  were  done  without  such 
permission.  Whitecraft  v.  Vander- 
ver,  12  111.  235 ;  Little  v.  Thompson, 
2  Me.  228. 

Under  this  plea  the  plaintiff  need 
not  prove  that  the  defendant  has 
been  convicted  of  the  offense  which 
is  declared  upon.  Miller  v.  Con- 
way, 2  Mo.  213;  nor  that  the  defend- 
ant is  guilty  beyond  a  reasonable 
doubt.  Hitchcock  v.  Munger,  15  N. 
H.  97;  nor  that  the  defendant  did 
not  obtain  the  requisite  statutory 
license  to  perform  the  acts  com- 
plained of.  Smith  V.  Adrian,  i  ]\Iich. 
495- 


Under  a  joint  plea  of  nil  debet  by 
several  defendants  in  a  qui  tain  ac- 
tion of  debt  upon  a  penal  statute  for 
a  joint  forfeiture,  the  plaintiff  must 
prove  the  guilt  of  all  the  defendants, 
or  he  cannot  recover  against  any  of 
them.  Burnham  v.  Webster,  5  Mass. 
266. 

53.  ]\Ioore  z:  Smith,  5  Me.  490; 
Pike  V.  Jenkins,  12  N.  H.  2^5;  Wat- 
son v.  Anderson,  Hardin  (Ky.)  4S8; 
Estill  V.  Fox,  7  T.  B.  Mon.  (Ky.) 
552,  18  Am.  Dec.  213;  Com.  v.  Ruff- 
ner,  28  Pa.  St.  259. 

See  Gebhart  v.  Adams,  23  111.  397, 
76  Am.  Dec.  702. 

54.  Bull.  N.  P.  197;  Bredon  v. 
Herman,  j  Stra.  701  ;  Eastman  v. 
Curtis,  I   Conn.  ^2^. 

55.  Evidence  Under  Other  Pleas  in 

Debt    Upon    Statutes Under   other 

pleas  than  nil  debet  in  actions  of 
debt  upon  statutory  liabilities,  such 
as  a  plea  of  the  statute  of  limita- 
tions, which  is  a  good  plea  in  bar  in 
such  actions,  (Tobacco  Pipe  Makers' 
Co.  V.  Loder,  16  Ad.  &  E.  [N.  S.] 
765,  71  E.  C.  L.  765),  or  a  plea  of 
not  guilty,  which  is  allowed  in  qui 
tarn  actions  of  debt  upon  penal  stat- 
utes, (Hitchcock  V.  Munger,  15  N, 
H.  97),  there  is  nothing  in  the  law 
of  evidence  which  is  peculiar  to  the 
action  of  debt. 

56.  Long  V.  Palmer,  16  Pet.  (U. 
S.)  65. 

57.  Browning  v.  Flanagin,  22  N, 
J.  L.  567. 

Proof    of     Damages —  Under    nil 
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that  the  plaintiff  never  had  any  cause  of  action,  or  had  none  at  the 
commencement  of  the  suit  ;^^  but  cannot  show  in  mitigation  of  dam- 
ages that  the  fugitive  was  insolvent.^'-*  For  evidence  under  other 
pleas   see  note."*' 


debet,  as  well  as  under  other  pleas, 
the  plaintiff  in  an  action  of  debt  for 
an  escape  need  not  prove  the  amount 
of  his  actual  c'amages,  for  tlie  reason 
that  in  this  form  of  action  the  amount 
to  be  recovered  is  the  whole  amount 
of  the  debt  and  costs  for  which  the 
prisoner  was  held,  and,  in  the  ab- 
sence of  statutory  regulation,  is  not 
restricted  to  actual  damages.  Shewel 
v.  Fell,  3  Yeates  (Pa.)  17;  Duncan 
V.  Klinefelter,  5  Watts  (Pa.)  141, 
30  Am.  Dec.  295 ;  Plumleigh  ?'.  Cook, 
13  III.  669 ;  Bonafous  v.  Walker,  2 
T.  R.  126;  Fullerton  v.  Harris,  8  Me. 
393- 

58.  Brown  v.  Littlefield,  7  Wend. 
(N.  Y.)   454- 

59.  State     v.    Hamilton,    32    Ind. 
502. 

Sufficiency  of  Proof — Under  this 
plea,  the  defense  that  the  alleged  pris- 


oner was  not  in  custody  at  the  time 
of  the  alleged  escape  is  shown  suf- 
ficiently by  proof  that  before  that 
time  the  plaintiff  had  elected  to  con- 
sider the  prisoner  out  of  custody  by 
brinsjing  a  former  action  against  the 
defendant  for  the  prisoner's  escape, 
and  by  proof  that  the  prisoner  had 
not  again  been  charged  in  execution. 
Brown  v.  Littlefield,  11  Wend.  (N. 
Y.)  467. 

60.  Evidence  Tinder  Other  Pleas. 
Under  other  pleas,  admissible  in  debt 
for  an  escape,  the  plaintiff  has  in 
general  the  same  burden  of  proof  as 
under  the  plea  of  nil  debet.  Plum- 
leigh V.  Cook,  13  111.  669. 

Under  such  pleas  the  defendant 
cannot  contradict  his  return  of  arrest 
upon  the  date  specified  in  such  re- 
turn. Cook  V.  Round,  i  M.  &  Rob. 
512. 


DEBTOR  AND  CREDITOR.  —  See  Accounts  ;  As- 
signment for  Benefit  of  Creditors  ;  Attacliments  ; 
Bankruptcy;  Compromise  and  Settlement ;  Debt; 
Fraudulent  Conveyances  ;  Insolvency  ;  Novation. 


DECEIT.  —  See  Fraud. 


DECISION.  —  See  Former  Adjudication. 
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I.  INTRODUCTORY. 

1  Definition.  —  The  term  "  declaration,"'  as  used  in  the  law  of 
evidence,  may  be  defined  to  be  a  statement  made  by  a  person,  smce 
deceased'^  who  was  not  a  party,  or  predecessor  in  interest  of  a  party, 
to  the  pending-  cause,  and  such  statement  not  having  been  given  as 
testimony  therein. - 

2  Distinctions.  —  Declarations  must  be  distinguished  from  ad  Hus- 
sions, the  latter  being  made  only  by  parties  to  the  cause  or  their 
privies  "  A  distinction  is  likewise  drawn  between  confessions  and 
declarations.  The  former  are  statements  made  by  the  accused  m 
a  criminal  cause,  acknowledging  participation  in  the  crime,  and  are 
"  not  the  mere  equivalent  of  the  words,  statements  or  declarations 

The  term  is  often  loosely  applied  in  the  books  to  statements  made 
by  parties  or  persons  who  are,  or  were,  identified  in  interest  with 
the  parties,  contrary  to  their  interests;  but  these  are  only  admis- 
sions. See  article  "Admissions,"  Vol.  I.  Declarations  against 
interest  must  be  made  by  deceased  strangers.     See  infra. 

3.  Form.  —  Declarations  may  be  oral  or  written.^     They  may  be, 


1.     Stevens'  Digest  of  the  Law  of 
Evidence,  Art.  25. 

"The  party  .  .  .  must  confine 
his  proof  to  the  declarations  of  per- 
sons having  competent  knowledge  of 
the  matter  in  controversy  and  \yho 
are  since  deceased."  Lay  v.  Neville, 
25  Cal.  546,  and  in  Baker  v.  Taylor, 
54  Minn.  71,  55  N.  W.  823,  the  court 
in  speaking  of  a  declaration  said: 
"  It  was  clearly  within  all  the  condi- 
tions requisite  for  the  reception  of 
such  evidence;  (i)  The  declarant 
was  dead ;  .  .  ."  And  see  _  infra, 
cases  cited  in  note  45  (Gen'l.  and 
Pub.  Int.)  and  in  notes  18  to  22  inc. 
(Dec.  V.  Int.) 

2.  Declarant  Alive,  But  Unable  to 
Testify. —  In  Griffith  v.  Sauls. 
(Tex.),  14  S.  W.  230,  the  court  said: 
"If  the  party  whose  statements  would 
be  admissible  if  he  was  dead,  from 
advanced  age  or  other  irremediable 
cause,  has  lost  the  power  of  speech 
and  the  ability  to  testify  either  orally 
or  by  deposition,  what  good  would  it 
do  to  produce  him?  In  what  would 
he  be  better  than  a  dead  man,  in  so 
far  as  the  production  of  his  testimony 
is  concerned?  We  think  the  circum- 
stances and  condition  of  Avery,  as 
shown  by  the  record,  furnish  as  sat- 
isfactory a  reason  for  admitting  his 
statements  as  proof  of  his  death 
would  afford." 


And  see  Neely  v.  Neely,  17  Pa.  St. 
227,  where  the  declaration  of  an  in- 
sane person,  made  during  a  lucid  in- 
terval, was  admitted. 

3.  See  article  "Admissions,"  Vol. 

I,  P-  357- 

4.  People  v.  Strong,  30  Cal.  151. 

5.  Declarations. Against  Interest. 
"  Declarations  of  this  character  are 
received  in  consequence  of  the  death 
of  the  party  making  them.  They  em- 
brace not  only  entries  in  books,  but 
all  other  declarations  or  statements 
of  facts,  whether  verbal  or  in  writ- 
ing."    Field  V.  Boynton.  33   Ga.  239. 

General  and  Public  Interest. —  In 
Bow  r.  Allenstown,  34  N.  H.  351.  6g 
Am.  Dec.  489,  it  was  said:  "The 
principle  upon  which  oral  declara- 
tions are  admitted  in  matters  of  gen- 
eral and  public  interest,  as  a  means 
of  proving  traditionary  reputation, 
applies  to  documentary  and  all  other 
kinds  of  proof  denominated  hearsay. 
If  the  matter  in  controversy  is  an- 
cient, and  not  susceptible  of  better 
evidence,  any  proof  in  the  nature  of 
traditionary  declarations  is  receivable, 
whether  it  be  oral  or  written,  sub- 
ject to  the  proper  qualifications.  Thus 
deeds,  leases  and  other  private  docu- 
ments have  been  admitted  as  declar- 
atory of  the  public  matters  recited  in 
them." 

Deed. —  In    Weld    z:    Brooks,    152 
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Mass.  297.  25  X.  E.  719,  a  deed  be- 
tween deceased  third  persons  in  which 
the  land  conveyed  is  described  as 
bounded  by  a  certain  street  leading 
across  the  "  land  now  or  late  of  E. 
\V.,"  being  the  land  in  controversy, 
was  held  to  be  admissible  as  proof  of 
the  existence  and  location  of  such 
street  as  a  public  way. 

Entries  of  Deceased  Employe. 
The  written  entries  of  a  deceased 
agent  or  employe,  charging  himself 
with  funds,  are  admissible  as  declara- 
tions against  interest.  Peck  z:  Gil- 
mer, 15  X.  C.  249;  ]\Iiddleton  v.  }klel- 
ton,  10  Bam.  &  Cres.  317. 

Separate  Sheet —  Declarations 
against  interest  are  not  confined  to 
book  entries.  "When  it  is  put  in 
writing,  to  serve  as  evidence  against 
the  party  who  made  it,  what  matters 
it  whether  it  is  recorded  on  a  sep- 
arate sheet  of  paper  or  in  a  book?'' 
Sergeant  z:  Ingersoll,   15  Pa.  St.  343. 

Testamentary  Paper —  A  testa- 
mentary paper,  in  the  handwriting  of 
a  deceased  wife,  in  which  it  is  stated 
that  certain  moneys  deposited  in  a 
bank  in  the  name  of  such  wife  be- 
longed to  her  husband,  although  in- 
valid as  a  will,  may  be  admissible  as 
a  written  declaration  against  the  in- 
terest of  the  declarant  in  favor  of  the 
surviving  husband.  In  re  Gracie's 
Estate,  158  Pa.  St.  521,  27  Atl.  1,083. 

Statements  in  Insurance  Policies. 
It  was  held  in  Hart  v.  Kendall,  82 
Ala.  144,  3  So.  41,  that  statements  in 
policies  of  insurance  procured  by  a 
deceased  person,  such  statements  be- 
ing against  his  interest,  were  compe- 
tent and  admissible  as  declarations 
against  interest. 

Ancient    Plan    of    Premises An 

ancient  plan  of  the  premises  in  con- 
troversy shown  to  have  been  in  the 
possession  of  and  recognized  and  ad- 
mitted by  persons  owning  the  land, 
since  deceased,  and  under  whom  one 
of  the  parties  claims,  may  be  admis- 
sible as  a  declaration  of  such  ancient 
owners.  Chapman  v.  Edmands,  3  Al- 
len (Mass.)  512. 

Petition  for  Highway —  Where 
the  question  at  issue  was  the  boun- 
daries of  a  highway,  it  was  held  that 
the   declarations   of   a   former  owner, 


constituting  a  part  of  the  original 
petition  in  the  record  of  proceedings 
for  the  laying  out  of  the  highway, 
and  describing  the  location  and 
boundary  of  his  property  abutting  on 
such  highway,  were  admissible. 
State  V.  Vale  Mills,  63  N.  H.  4. 

Statements  in  Pleadings — Where 
the  issue  in  ejectment  was  as  to 
whether  the  land  in  question  belonged 
to  the  deceased's  wife  as  her  separate 
property  derived  from  her  deceased 
father,  or  whether  it  belonged  to  such 
deceased  wife  and  her  deceased  hus- 
band jointly  as  grantees  under  a  deed 
from  her  brothers,  and  it  appearing 
that  an  action  for  divorce  had  been 
commenced  by  such  wife,  and  an  an- 
swer thereto  filed  by  such  husband 
during  their  respective  lives,  it  was 
held  that  statements  in  the  pleadings 
of  each  of  the  parties  in  said  action, 
to  the  eftect  that  such  property  was 
the  private  estate  of  the  wife,  were 
competent  and  admissible  in  the  sub- 
sequent ejectment.  Dooley  v.  Baynes, 
86  \'a.  644,  10  S.  E.  974- 

Field  ITotes.  —  The  declaration  of  a 
deceased  surveyor  may  consist  of 
such  decedent's  field  notes,  or  other 
written  document.  Child  v.  Kings- 
burv,  46  Vt.  47;  Ayers  v.  Watson,  137 
U.  S.  584. 

"Under  Massachusetts  Statute —  In 
O'Driscoll  V.  Lynn  &  B.  R.  Co.,  180 
Mass.  187,  62  N.  E.  3,  which  was  an 
action  for  injuries  caused  by  defend- 
ant's car,  a  written  report  made  by  a 
surgeon  who  had  examined  the  in- 
jured party,  and  who  was  deceased 
at  the  time  of  the  trial,  was  received 
in  evidence,  and  plaintiff  excepted. 
In  reviewing  the  lower  court's  ruling, 
Holmes,  C.  J.,  said :  "  The  report  of 
Dr.  Kemble  to  the  defendant  was  no 
less  a  'declaration'  within  St.  1,898, 
c.  535,  because  it  was  in  writing,  than 
it  would  have  been  if  made  by  word 
of  mouth.  No  reason  has  been  of- 
fered that  seems  to  us  to  need  an  an- 
.swer  why  the  words  of  the  act  should 
be  narrowed  from  their  natural  mean- 
ing. Difficulties  are  suggested,  to  be 
sure,  as  to  what  writings  would 
amount  to  a  declaration.  Similar 
ones  might  be  urged  with  regard  to 
spoken  words.  We  will  deal  with 
them  when  they  arise." 
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though  they  are  not  usually,  made  under  oath,*'  and  they  may  consist 
of  statements  given  as  testimony  on  the  trial  of  a  former  action/ 
The  acts  and  conduct  of  a  person,  since  deceased,  have  been  admitted 
as  declarations,^  and  it  has  been  said  that  the  silence  of  a  person, 
under  certain  circumstances,  may  be  admissible  as  a  declaration." 
A  large  class  of  written  declarations  are  those  comprehended  under 
the  term  '*  entries,"  which  will  be  elsewhere  treated  in  this  work.^" 

4.  Time  and  Place.  —  The  declaration  may  have  been  made  after 
the  fact  to  which  it  relates  had  transpired."  In  the  case  of  declara- 
tions as  to  boundaries,  it  is  held  in  some  jurisdictions  that  the 
declaration  must  have  been  made  on  the  ground  and  while  the 
boundaries   were   being  pointed   out   or   run.^-     But   this   is   not   a 


6.  As  in  the  case  of  affidavits  of 
third  parties,  which  for  some  reason 
may  be  admissible. 

Deposition The   declaration   may 

have  been  given  by  the  witness  under 
oath,  as  part  of  a  deposition.    Bladen 
V.   Cockey,    i    Harr.   &   AIcH.    (Md.) 
150;    Weems  v.   Disney,  4    Harr.    &• 
McH.   (Md.)   157- 

"  It  is  of  no  consequence  whether 
such  declarations  were  under  oath  or 
not,  on  a  bill  to  perpetuate  testimony, 
or  on  the  trial  of  a  cause  between 
other  parties."  Borough  of  Birming- 
ham V.  Anderson,  40  Pa.  St.  506. 

7.  Morton  v.  Folger,  15  Cal.  275; 
Cornwall  v.  Culver,   16  Cal.  424. 

Such  was  the  case  in  Freeman  v. 
Phillips,  4  Maule  &  S.  486,  where  the 
declarations  consisted  of  testimony 
given  at  the  trial  of  another  cause 
long  before. 

8.  Acts  and  Conduct —  City  of 
Allegheny  v.  Nelson,  25  Pa.  St.  332. 

The  acts  and  conduct  of  a  deceased 
owner  in  fencing  his  property,  and 
in  the  location  of  his  buildings 
thereon,  may  be  admissible  as  decla- 
rations. Lestrade  v.  Barth,  19  Cal. 
660. 

9.  Wallace  r.   Goodall,    18   N.   H. 

439- 

Silence     of     Deceased     Person     as 

Declaration.  —  It  was  held  in  Fry  z'. 
Stowers,  92  Va.  13,  22  S.  E.  500,  that 
in  a  conversation  between  three  per- 
sons, one  of  them  being  the  owner 
of  the  land  and  now  deceased,  any 
statements  of  such  deceased  owner 
disparaging  his  own  title  were  admis- 
sible, but  if  the  conversation  was 
merely  between  the  two  other  per- 
sons, one  of  whom  w^as  a  surveyor, 
in  the  deceased  owner's  presence,  any 


statements  of  either  of  the  other  par- 
ties in  disparagement  of  such  owner's 
title,  not  shown  to  be  addressed  di- 
rectly to  such  owner,  could  not  be 
considered  as  an  admission  on  his 
part  so  as  to  render  the  same  com- 
petent as  a  declaration  against  inter- 
est, although  such  owner  was  silent 
and  did  not  reply  to  such  statements. 

10.  See  "  Entries  in  Regular 
Course  of  Business."  Compare 
"  Documentary  Evidence;"  "  Books 
OF  Account." 

11.  Watkins  v.  Young,  31  Graft. 
(Va.)    84. 

The  receipt  of  sheriff,  since  de- 
ceased, made  long  after  the  trans- 
action and  after  his  term  of  office 
had  expired,  acknowledging  the  re- 
ceipt of  money  paid  on  an  execution 
sale,  made  by  him  as  such  sheriff,  is 
competent  and  admissible  as  a  decla- 
ration against  interest.  Field  v. 
Boynton,  33  Ga.  239.  Compare 
Western  M.  R.  Co.  v.  Manro,  32  Md. 
280. 

12.  United  States.  — Ylunn'vzwn  v. 
Pevton.  102  U.  S.  333- 

Massachusetts.  —  Long  v.  Colton, 
116  Mass.  414;  Wood  v.  Foster,  90 
Mass.  24,  85  Am.  Dec.  681  ;  Daggett 
7'.  Shaw,  5  Mete.  223;  Bartlett  v. 
Emerson,  7  Gray  174;  Ware  v.  Brook- 
house,  7  Gray  454;  Flagg  v.  Mason, 
8  Gray  556. 

Neiu  Hampshire.  — Smith  v.  For- 
rest, 49  N.  H.  230. 

New  Jersey.  —  Curtis  v.  Aaronson, 
49  N.  J.  L.  68,  7  Atl.  886. 

North  Carolina.  — Bcihea  v.  Byrd, 
95  X.  C.  309,  59  Am.  Rep.  240;  West- 
felt  V.  Adams,  131  N.  C.  379,  42  S. 
E.  823. 
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universal  rule.^^ 

5.  Scope  and  Effect.  —  Where  the  declaration  consists  not  only  of 
a  statement  against  declarent's  interest,  but  also  of  statements  of 
other  facts,  such  declaration  is  admissible  not  only  as  proof  of 
the  fact  against  declarant's  interest,  but  also  as  proof  of  all  other 
incidental  and  collateral  matters  stated  in  the  declaration."  Thus,  a 
receipt  of  a  sheriff,  since  deceased,  acknowledging  payment  of  a 
sum  of  money  to  redeem  property  sold  upon  execution  was  held  com- 
petent not  only  to  prove  the  payment  but  also  as  proof  of  the 
redemption.i^  A  different  rule  has  been  announced  as  to  declara- 
tions concerning  boundaries." 

When  a  declaration  has  been  offered  by  one  party  and  admitted, 
the  opposing  party  has  the  right  to  bring  out  all  that  was  said  and 
done  at  the  time  in  the  same  connection.'' 

6.  Character. A.  Weight.  —  The   unreliability  of   declarations 

as  evidence  has  been  a  not  infrequent  subject  of  judicial  remark. '* 


Pennsylvania.  — Bender    v.    Pitzer, 

27  Pa.  St.  333-  ^„  „ 

Texas.  —  Tucker  v.  Smith,  68  Tex. 

473,  3  S.  W.  671 ;  Clay  Co.  L.  &  C. 

Co.   V.   Montague   Co.,  8    Tex.     Civ. 

App.  575,  28  S.  W.  704. 

Vermont.  —  Williams  v.  Willard,  23 

Vt.  369;  Powers  v.  Silsby,  41  Vt.  288. 

13.  Boundaries  Not  In  View. 
Declaration  is  admissible,  although 
made  when  the  boundary  was  not  in 
view,  provided  its  position  was 
clearly  described  to  the  witness. 
Scoggin  v.  Dalyrymple,  52  N.  C.    46. 

14.  Davis  V.  Humphreys,  6  Mees. 
&  Wels  153;  Highman  v.  Ridgeway, 
ID  East  109;  Doe  v.  Robson,  15  East 
32;  Elsworth  V.  Muldoon,  15  Abbott's 
Pr.  (N.  S.)  440;  Jones  v.  Howard,  3 
Alien  (Mass.)  223;  Peaceable  v.  Wat- 
son, 4  Taunt  16;  Lamar  v.  Pearre,  90 
Ga.  377,  17  S.  E.  92. 

Amount  of  Rent.  —  The  declara- 
tion of  a  person  while  in  possession 
of  land,  and  since  deceased,  that  he 
occupied  the  land  as  tenant  of  an- 
other at  an  annual  rental  of  a  certain 
sum,  is  admissible  not  only  as  proof 
of  the  tenancy,  but  as  proof  of  the 
amount  of  rent.  Reg.  v.  Overseers 
of  Birmingham,  i  Best  &,  Smith  763. 

15.  Livingston  v.   Arnoux,   56   N. 

Y.  507- 

16.  The  declaration  of  a  deceased 
surveyor  as  to  all  things  which  are 
properly  within  the  line  of  his  duty 
as  such  surveyor  in  the  location  of 
boundaries  is  admissible;  but  its  ad- 
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missibility  and  effect  are  confined  to 
those  matters,  and  as  to  all  collateral 
facts  or  declarations  of  the  declarant 
or  of  other  parties  present,  or  as  to 
any  other  matters  not  within  the 
scope  of  his  proper  functions,  the 
declaration  is  inadmissible.  Ellicott 
V.  Pearl,  10  Pet.  (U.  S.)  412. 

17.  McLurd  v.  Clark,  92  N.  C. 
312. 

18.  United  States. —  ]^Iissouri  v. 
Kentucky,   il   Wall.  395. 

Massachusetts.  —  Bartlett  v.  Em- 
erson, y3  Mass.  174. 

Ne-aJ  Hampshire.  —  Bow  v.  Aliens- 
town,  34  N.  H.  351,  69  Am.  Dec.  489. 

New  York.  — Boyd  v.  ]McLean,  i 
Johns.  Ch.  582. 

North  Carolina.  —  Francis  v.  Ed- 
wards, 77  N.  C.  271. 

Pennsylvania.- Bender  v.  Pitzer, 
27  Pa.  St.  333;  Ingles  v.  Ingles,  150 
Pa.  St.  397,  24  Atl.  677. 

South  Carolina.  —'Dnnc2Ln  v.  Sear- 
born,   Rice  27;   White  v.   Moore,  23 

S.  C.  456. 
Te-rcs.  —  Coats  v.   Elliott,  23  Tex. 

606. 

Chief  Justice  :\rarshall,  in  the  case 
of  Queen  v.  Hepburn,  7  Cranch  (U. 
S.)  290,  in  speaking  of  the  admissi- 
bility of  the  declarations  of  a  de- 
ceased person,  says :  "  The  danger  of 
admitting  hearsay  evidence  is_  suffi- 
cient to  admonish  courts  of  justice 
against  lightly  yielding  to  the  intro- 
duction of  fresh  exceptions  to  an  old 
and  well  established   rule,  the   value 
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This  results  largely  from  the  absence  of  an  oath,  m  the  ordinary 
case,  and  of  all  opportunity  for  cross-examination.^'*  Hence  it  has 
been  said  that  "  this  is  the  weakest  and  most  unsatisfactory  kind  of 
evidence ;"'''  and  where  it  conflicts  with  actual  testimony,  the  courts 
have  not  hesitated  to  aflirm  the  superiority  of  the  latter.-^ 

Equivocal  Declarations.  —  So  where  a  declaration  is  made  which  is 
fairly  susceptible  of  two  constructions,  and  nothnig  else  appearnig  to 
make  one  construction  more  probable  than  the  other,  it  is  not  evi- 
dence to  establish  either  alternativ?." 

But  it  has  been  held  error  for  a  trial  court  to  treat  the  declarations 
of  deceased  persons  concerning  boundaries  as  not  being  of  sufficient 
w^eight  to  entitle  them  to  consideration  as  evidence.-^ 


of   which    is    felt   and   acknowledged 
by  all." 

Secret  Trust  Against  Creditors  of 
Deceased.  —  In  Brooks  v.  Dent,  i  ^Id. 
Ch.  523,  which  was  an  action  by  the 
creditors  of  a  deceased  testator  to 
compel  the  application  of  certain 
property,  which  stood  on  the  records 
in  the  name  of  the  deceased,  to  the 
payment  of  his  debts,  the  wife  of 
said  deceased  claiming  said  property 
as  her  own  and  alleging  that  the 
same  was  purchased  by  the  husband 
with  her  individual  funds,  and  in 
pursuance  of  an  agreement  between 
her  and  her  husband,  the  court  held 
that  it  would  be  dangerous  to  admit 
the  parol  declarations  of  the  husband, 
made  during  the  coverture,  to  the  ef- 
fect that  he  purchased  said  land  with 
his  wife's  money,  and  for  her  benefit, 
and  that  the  admissibility  of  such 
declarations  for  such  a  purpose, 
against  the  rights  of  creditors,  was 
very  questionable.  Citing  Reade  v. 
Livingston,  3  Johns.  Ch.  481,  8  Am. 
Dec.  520. 

19.  See  Lund  v.  Tyngsborough,  9 
Cush.   (Mass.)  40. 

Declarations  made  without  the 
sanction  of  an  oath  and  without 
cross-examination  are  "  not  entitled 
to  the  respect  or  credit  of  a  court  of 
justice  as  evidence."  Duncan  v. 
Searborn,  Rice  (S.  C.)  27. 

20.  Coats  V.  Elliott,  23  Tex.  606. 
"  It  is  well  settled  that  the  loose 
declarations  of  a  party,  since  dead, 
made  in  conversations,  are  the  weak- 
est kind  of  evidence,  and  are  entitled 
to  little  or  no  weight."  Bland  v. 
Lloyd,  24  La.  Ann.  603. 


In  Brooks  v.  Nilson,  25  N.  Y.  St. 
1,035,  6  N.  Y.  Supp.  116,  the  court, 
in  speaking  of  declarations  of  de- 
ceased persons,  says  that  they  "  have 
been  uniformly  regarded  by  courts 
with  distrust,  and  as  being  at  best  the 
lowest  and  most  unreliable  species  of 
evidence." 

21.  Missouri  v.  Kentucky.  11 
Wall.  (U.  S.)   395- 

Inferiority  of  Declarations  as  Evi- 
dence  The  proper    execution    and 

recording  of  a  deed  raise  a  presump- 
tion of  its  delivery  which  cannot  be 
overcome  by  declarations  of  the 
grantor  that  it  was  not  delivered. 
Ingles  V.  Ingles,  150  Pa.  St.  397,  24 
Atl.  677. 

"What  is  stated  by  a  witness  is 
presumed  to  be  stated  truly,  until 
the  contrary  is  shown;  and  it  re- 
quires stronger  evidence  to  establish 
the  falsehood  of  what  he  has  said 
than  it  would  to  prove  the  incor- 
rectness of  an  assertion  made  with- 
out the  solemnity  of  an  oath." 
^loore  V.  Stokes,  6  Mart.  N.  S.  (La.) 

538.  .    ^ 

22.  Francis  v.  Edwards,  77  N.  C. 

271. 

23.  Murray  v.  Spencer,  88  N.  C. 
357;  McDonald  r.  McCaskill,  53  N. 
C.  158. 

In  Kennedy  v.  Lubold,  88  Pa.  St. 
246,  in  speaking  of  the  declarations 
of  deceased  surveyors  as  to  bound- 
aries, the  court  says:  "When  the 
learned  judge  said  of  the  acts  of  the 
surveyors,  who  forty  years  before 
went  upon  the  ground,  ran  the  lines, 
blocked  the  trees,  counted  the 
growths,   found   original   marks,   and 
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A  mere  casual  declaration  of  a  person,  since  deceased,  has  been 
held  sufficient  to  justify  or  aid  the  presumption  that  he  died  withou/ 
relations  within  the  fifth  degree.-* 

A  declaration,  being  otherwise  admissible,  the  fact  that  it  was 
against  the  interest  of  declarant,-^  or  in  writing,-''  or  made  under 
oath,-^  or  after  a  thorough  and  careful  examination  of  the  subject 
declared  on,-^  adds  to  its  weight. 

B.  Admissibility.  —  a.  In  General.  —  Declarations  are  simply 
exceptions  to  the  general  rule"^  which  excludes  hearsay  evidence. 

b.  Best  Evidence.  —  The  fact  that  the  object  which  the  declaration 
of  a  deceased  person  is  designed  to  prove  is  susceptible  of  better 


pronounced  the  hickor>'  the  numbered 
corner  of  donation  lot  No.  1,260  —  it 
was  mere  hearsay,  he  hardly  believed 
it  evidence,  admitted  it  with  reluct- 
ance, and  it  was  weak  evidence  in 
determining,  he  clearly  misled  the 
jury.  The  reverse  is  true  —  the  evi- 
dence was  strong,  and  ought  to  pre- 
vail unless  clearly  rebutted,  by  show- 
ing either  a  mistake  of  the  witness 
relating  the  facts,  or  error  in  the 
surveyors  making  the  declaration." 

24.  It  was  -held  in  Thomas  v. 
Frederick  Co.  School,  7  Gill  &  J. 
(:\Id.)  369,  that  the  declarations  of 
an  intestate  made  a  short  time  pre- 
vious to  his  death,  that  he  did  not 
believe  he  had  any  relations  in  the 
country  of  his  birth,  unless  it  might 
be  an  aunt,  whom  he  stated  was  far 
advanced  in  years  when  he  last  saw 
or  heard  of  her  some  28  years  be- 
fore, and  whom  he  supposed  was 
dead  at  the  time  of  the  declarations, 
and  that  he  had  no  other  relations 
that  he  knew  of,  were  sufficient  to 
justify  the  presumption  that  he  died 
without  relations  within  the  fifth  de- 
gree. 

25.  Powers  v.   Silsby,  41   Vt.  288. 

26.  Cruger  v.  Daniel,  :McMu11. 
Eq.   (S.  C.)    157. 

27.  Morton  v.  Folger,  15  Cal.  275; 
Lessee  of  Montgomery  v.  Dickey,  2 
Yeates  (Pa.)  212. 

Declaration  Under  Oath —  "  These 
circumstances,  if  they  were  allowed 
any  weight,  would  augment  the  con- 
fidence reposed  in  the  accuracy  of 
the  declarations."  Cornwall  v.  Cul- 
ver, 16  Cal.  424. 

28.  In  speaking  of  the  weight  to 


be  given  the  declarations  of  a  de- 
ceased surveyor  as  to  the  boundary, 
the  court  in  Kramer  v.  Goodlander, 
98  Pa.  St.  366,  said:  "The  more 
careful  and  thorough  his  examination 
the  greater  weight  his  testimony 
would  have  if  living,  or  what  he 
said  at  the  time,  if  dead." 

29.  Reason  for  Exclusion — One 
of  the  best  statements  of  the  grounds 
of  excluding  such  declarations  to  be 
found  in  the  books  is  that  made  by 
Fletcher,  J.,  in  Lund  v.  Tyngs- 
borough,  9  Cush.  (Mass.)  40.  "To 
admit  hearsay,"  he  observes,  "would 
be  to  admit  evidence  without  the 
sanction  of  an  oath,  without  cross- 
examination,  and  without  those  tests 
of  truth  which  the  law  in  general 
so  wisely  requires.  There  must,  of 
necessity,  be  some  general  rule  or 
principle  of  the  law  on  the  subject; 
and  if  mere  declarations  should  be 
admitted  in  one  case,  they  must  be 
in  every  case ;  and  if  the  declara- 
tions of  one  person  are  admitted,  the 
declarations  of  every  other  person 
must  also  be  admitted,  and  the  trial 
of  issues  would  be  embarrassed,  and 
justice  obstructed  and  defeated  by 
innumerable  unfounded  and  conflict- 
ing declarations  and  statements. 
Parties  would  be  defrauded  of  their 
rights  and  of  their  property  by  loose, 
inconsiderate,  or  ill-disposed  asser- 
tions and  remarks.  The  danger  that 
casual  observations  would  be  misun- 
derstood, misremembered,  and  mis- 
reported,  increases  the  number  and 
force  of  the  objections  to  the  ad- 
mission of  hearsay."  See  article 
"  Hearsay." 
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proof/'"  for  instance  the  testimony  of  living  witnesses,^^  does  not 
affect  its  admissibility. 

7.  Classes.  —  Declarations,  as  hereinbefore  defined,  may  be  divided 
into  eight  classes,  viz. :  (i.)  Declarations  constituting  a  part  of  the 
res  gestae;  (2)  Declarations  as  to  ancient  possessions,  including 
ancient  documents;  (3)  Declarations  of  testators  relating  to  wills; 
(4)  Dying  declarations;  (5)  Declarations  as  to  matters  of  pedi- 
gree; (6)  Declarations  as  to  matters  of  general  and  public  interest; 
(7)  Declarations  against  interest;  (8)  Declarations  made  in  the 
course  of  business  or  discharge  of  duty. 

8.  Scope  of  Article.  —  This  article  is  intended  to  cover  only  decla- 
rations concerning  matters  of  general  and  public  interest,  declara- 
tions against  interest,  those  declarations  made  in  the  course  of 
business  or  discharge  of  duty  which  are  oral,  and  the  general  rules 
of  evidence  which  govern  the  admissibility  of  declarations  in  general. 
The  other  classes  of  declarations,  not  herein  treated,  will  be  found 
under  their  particular  title."- 

II.  DECLARATIONS   CONCERNING  MATTERS   OF  PUBLIC  AND 
GENERAL  INTEREST. 

1.  In  General.  —  A.  Statement  of  Doctrine.  —  Certain  decla- 
rations, really  hearsay,  are  commonly  admitted  by  way  of  exceptions 
to  the  general  rule,  when  they  concern  what  are  termed  matters  of 
public  and  general  interest. ^^ 


30.  Hiester  v.  Laird,  i  Watts  & 
S.  (Pa.)  245. 

31.  Beard  v.  Talbot,  i  Cooke 
(Tenn.)  142;  Aliddleton  v.  Melton, 
10  B.  &  C.  317,  citing  Barry  v.  Beb- 
bington,  4  T.  R.  514. 

32.  See  articles  "  Res  Gestae  ;" 
"  Ancient  Documents  ;"  "  Wills  ;" 
"  Dying  Declarations  ;"  "  Entries 
IN  THE  Regular  Course  oe  Busi- 
ness," and  "  Pedigree." 

33.  England.  —  Berkeley  Peerage 
Case,  4  Camp.  415.  See  also  Weekes 
V.  Sparke,  i  Maule  &  S.  679;  Pirn 
V.  Curell,  6  M.  &  W.  234;  Crease  v. 
Barrett,  i  C.  M.  &  R.  928;  Brett 
V.  Beales,  i  M.  &  M.  416;  Queen 
V.  Leigh,  10  Ad.  &  E.  411.  Compare 
Davies  v.   Morgan,   i   Cr.  &  J.  587. 

United  States.  —  Morris  v.  Har- 
mer,  7  Pet.  554. 

California.  —  City  of  Monterey  r. 
Jacks,  139  Cal.  542,  73  Pac.  436; 
People  z'.  Velarde,  59  Cal.  457 ; 
Muller  V.  Southern  Pac.  B.  R.  Co., 
83  Cal.  240,  23  Pac.  265. 


Connecticut.  —  Southwest  School 
Dist.  V.  Williams,  48  Conn.  504; 
Wooster  v.  Butler,  13  Conn.  309. 

Maine.  —  Chaplin  v.  Twitchell,  37 
Me.  59,  58  Am.  Dec.  773. 

Massachusetts.  —  Weld  v.  Brooks, 
152  Mass.  297,  25  N.  E.  719;  Drury 
z:  Midland  R.  Co.,  127  Mass.  571. 

Michigan.  —  Stockton  v.  Williams, 
Walk.  Ch.    (Mich.)    120. 

Missouri.  —  St.  Louis  Public 
Schools  v.  Erskine,  31  Mo.  no. 

Nezf  Hampshire.  —  Lawrence  z'. 
Tennant,  64  N.  H.  532,  15  Atl.  543; 
Bow  z:  Allenstown,  34  N.  H.  351,  69 
Am.  Dec.  489. 

Nezi'  Jersey.  —  Curtis  z'.  Aaronson, 
49  N.  J.  L.  68,  7  .Atl.  886. 

Nezv  York.  —  McKinnon  v.  Bliss, 
21  N.  Y.  217;  Hunt  V.  Johnson,  19 
N.  Y.  279. 

Poinsyk'ania.  —  In  re  Old  Eagle 
School  Property,  36  Weeklv  Notes 
Cas.  (Pa.  Com.'  PI.)  348.  Compare 
Borough  of  Birmingham  z\  Ander- 
son,   40    Pa.    St.    506 ;    Com.    ex    r^-^i 
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Illustrations.  —  Such  declarations  have  been  admitted  in  order  to 
estabhsh  boundaries,^*  and  ways,"^  the  incorporation  of  a  town,"*'  and 
a  grant  of  land  by  an  Indian  tribe.^^  They  were  formerly  much 
resorted  to  in  controversies  involving  the  existence  of  incorporeal 


Northern  Liberties  v.  Philadelphia, 
i6  Pa.   St.  79- 

Texas.  —  Nelson  v.  State,  i  Tex. 
App.  41 ;  Cox  V.  State,  41  Tex.  i. 

"  The  law  of  England  lays  down 
this  rule  that,  on  the  trial  of  issues 
of  fact  before  a  jury,  hearsay  evi- 
dence is  to  be  excluded,  as  the  jury 
might  often  be  misled  by  it ;  but 
makes  exceptions  where  a  relaxation 
of  the  rule  tends  to  the  due  investi- 
gation of  truth  and  the  attainment 
of  justice.  One  of  these  exceptions 
is  where  the  question  relates  to  mat- 
ters of  public  and  general  interest." 
Queen  v.  Inhabitants  of  Bedford- 
shire, 4  El.  &  Bl.  541. 

34.  Boundaries People  v.  Vel- 
arde, 59  Cal.  457;  Borough  of  Birm- 
ingham V.  Anderson,  40  Pa.  St.  506; 
Nelson  v.  State,  i  Tex.  App.  41 ; 
Clark  V.  Hills,  67  Tex.  141,  2  S.  W. 
356;  Long  V.  Colton,  116  Mass.  414. 

In  Davis  r.  Lewis,  2  Chitty,  the 
court  expressed  the  opinion  that,  "  as 
this  was  a  question  as  to  the  bound- 
ary of  lands,  whether  or  not  one 
place  was  parcel  of  another,  in  which 
reputation  was  evidence,  the  evidence 
offered  to  be  admitted  was  admis- 
sible, though  it  was  merely  hearsay." 
The  cases  of  Holloway  v.  Raikes, 
Mich.  T.,  12  Geo.  Ill,  and  Doe  ex 
dem  Forster  v.  Williams,  Cowper 
Rep.  621,  Thurston  z/.  Slatford, 
Lutw.  90s,  were  cited. 

See  also  article  "  Boundaries," 
Vol.  II,  of  this  work. 

35.  Ways.— State  v.  Vale  Mills, 
63  N.  H.  4;  Hampson  v.  Taylor,  15 
R.  I.  83. 

Wooster  v.  Butler,  13  Conn.  309, 
the  court  saying:  "The  plaintiffs 
denied  that  the  highway  intended  to 
be  reserved  in  the  original  grant  was 
ever  located  over  the  locus  in  quo, 
but  claimed  that  if  any  highway  was 
ever  laid  out  upon  that  reservation, 
it  was  over  the  upland.  And  as 
conducing  to  show  this,  they  offered 
as  witnesses  several  aged  men,  who 


testified  that  when  young  th^'  had 
heard  old  men,  now  dead,  say  that 
there  was  a  traveled  road  or  high- 
way over  the  upland,  as  the  plain- 
tiffs claimed.  This  evidence  was  ob- 
jected to,  but  admitted.  The  evi- 
dence was  of  that  species  of  hearsay 
called  traditionary  evidence.  In  Eng- 
land such  testimony  has  always  been 
received  to  prove  facts  of  a  public 
of  general  nature,  as  in  the  present 
case.  In  this  state  we  have  extended 
it  yet  further,  and  have  admitted 
it  to  prove  the  boundaries  of  lands 
between  individual  proprietors ;  and 
we  have  no  doubt  as  to  the  pro- 
priety of  its  admission  on  the  trial 
below.  I  Phil.  Ev.  183;  i  Stark.  Ev. 
60;  Outram  v.  Morewood,  5  Term 
Rep.  123;  Higley  v.  Bidwell,  9  Conn. 
447-" 

See  also  Weld  v.  Brooks,  152  Mass. 
297,  25  N.  E.  719 ;  Lawrence  v.  Ten- 
nant,  64  N.  H.  532,  15  Atl.  543. 

36.  Bow  V.  Allenstown,  34  N.  H. 
351,  69  Am.  Dec.  489. 

Incorporation  of  a  Parish.  —  Dil- 
lingham V.  Snow,  5  Mass.  546. 

37.  Stockton  v.  Williams,  Walk. 
Ch.  (Mich.)  120,  where  it  is  ob- 
served :  "  Hearsay  evidence  is  ad- 
missible to  show  which  of  two  per- 
sons claiming  under  the  treaty  by  the 
same  name  is  the  person  intended. 
I  cannot  well  see  how  the  right  of 
either  can  be  established  without  the 
aid  of  this  kind  of  evidence.  The 
reservations  were  donations  made  by 
the  Indians  to  the  several  reservees 
named  in  the  treaty,  and  formed  a 
part  of  the  consideration  received  by 
them  for  the  lands  ceded  to  the  gov- 
ernment. They  were  not  the  dona- 
tions of  an  individual,  but  of  the 
Chippewa  nation.  .  .  .  This  case, 
then,  comes  within  the  exception  of 
the  general  rule  excluding  hearsay 
evidence,  which  excepfion  admits  it 
on  questions  of  public  right,  a*s  to 
prove  a  custom,  a  right  of  common, 
public  boundaries,  highways  and  the 
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hereditaments  and  other  ancient  rights  and  prerogatives.^^ 

Disproof  of  Right.  —  But  the  admissibihty  of  such  declarations  is 

not   confined   to   the   estabhshment   of   a   right ;    they   are   Hkewise 

received   for  the  purpose  of  showing  that  the   alleged   right   does 

not  exist. "'^ 

B.  Definitions.  —  Words    composing    the    phrase    "  public    and 

general  interest  "  are  used  in  a  sense  somewhat  different  from  their 

ordinary  signification.*'* 

"  Public  "  and  "  General."  —  Some  distinction  has  been  drawn  betw^een 

the   words   "  public  "   and   "  general  "  as   employed   in  this  phrase. 

"  The  term  '  public  '  being  strictly  applied  to  that  which  concerns  all 

the  citizens  and  every  member  of  the  state ;  and  the  term  '  general ' 

being    referred    to   a   lesser,    though    still    a   large,    portion    of   the 

community."'*^ 


like.  I  Stark.  Ev.  60;  i  Phil.  Ev. 
248;  Greenleaf's  Ev.  152.  Hearsay 
evidence  is  admitted  in  such  cases, 
because,  the  public  having  an  interest 
in  the  question,  the  right  is  supposed 
to  have  been  a  subject  of  frequent 
discussion  with  individuals,  having 
the  same  inducements,  and  equal 
means  to  obtain  correct  information 
relating  to  it." 

38.  Incorporeal  Hereditaments. 
Brett  r.  Beales,  i  iMoody  &  M.  416 
(Tolls)  ;  Leathes  v.  Newitt.  4  Price 
355  (Tithes)  ;  Pirn  v.  Curcll,  6  M. 
&  W.  234  (Ferries)  ;  Barnes  v.  Maw- 
son,  I  Mawie  &  S.  77  (Right  to  dig 
Coal). 

39.  Negative  Declarations.  —  In 
Drinkwater  v.  Porter,  7  Car.  &  P. 
181,  where  the  question  was  whether 
a  certain  point  on  the  river  bank  was 
a  public  or  private  landing  place,  evi- 
dence that  it  was  the  latter  was  ob- 
jected to,  but  Coleridge,  C.  J.,  said: 
"  Surely  there  can  be  no  distinction. 
If  it  be  evidence  to  establish  a  pub- 
lic right,  it  must  be  admissible  to 
show  that  the  public  have  not  that 
right.  If  you  can  prove  that  there 
was  a  reputation  that  there  was  a 
public  way,  can  you  not  prove  that 
there  was,  on  the  contrary,  a  reputa- 
tion that  there  was  not  a  public  way 
there?  It  would  be  very  hard  if  it 
were  not  so.  I  shall  receive  the  evi- 
dence." 

See  also  Bow  f.  Allenstown,  34  N. 
H.  351,  69  Am.  Dec.  489,  where  such 
declarations  were  received  to  dis- 
prove the  fact  of  the  incorporation  of 


a  town.  Compare  Queen  v.  Sutton,  3 
M.  &  P.  569. 

40.  "  The  term  '  interest,' "  ob- 
served Lord  Campbell  in  Queen  v. 
Inhabitants  of  Bedfordshire,  4  El.  & 
Bl.  541,  "  here  does  not  mean  that 
which  is  interesting  from  gratifying 
curiosity  or  a  love  of  information  or 
amusement,  but  that  in  which  a  class 
of  the  community  have  a  pecuniary 
interest  or  some  interest  by  which 
their  legal  rights  or  liabilities  are  af- 
fected." 

Public    Interest In    Swinnerton 

V.  Columbian  Insurance  Co.,  9  Bosw. 
(N.  Y.)  361,  it  was  held  that  the  fact 
that  vessels  were  seized  and  sunk 
during  the  Civil  War  by  order  of  the 
Governor  of  Virginia,  as  an  incident 
of  the  war,  was  not  such  a  matter  of 
notoriety  as  to  admit  of  hearsay  proof. 
And  see  AIcEwen  v.  City  of  Port- 
land, I  Or.  300. 

41.  "  Public  ''  and  "  General  "  De- 
fined—  I  Greenleaf  on  Ev.  (14th 
ed.),  §  §  128-175.  Compare  Borough  of 
Birmingham  v.  Anderson,  40  Pa.  St. 
506,  where  the  court  says  that,  "  dec- 
larations of  a  deceased  surveyor,  m 
relation  to  lines  run  and  plans  made 
from  actual  survey,  are  clearly  evi- 
dence in  an  instance  like  the  present, 
which  concerns  a  matter  of  general 
■if  not  public  interest." 

No  such  distinction,  however, 
seems  to  be  recognized  in  the  earlier 
cases.  "  I  take  it,"  says  Bailey,  J., 
in  Weekes  v.  Sparke,  i  Maule  &  S. 
690,  "  that  where  the  term  '  public 
right '  is  used,  it  does  not  mean  pub- 
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Whether  Confined  to  Public  or  General  Interest.  —  The  rule  above 
stated  is  nominally  applicable  only  to  matters  of  public  and  general 
interest,  and  once  it  was  usually  restricted  to  these.*-  Such  decla- 
rations have  been  declared  to  be,  however,  "  plainly  admissible  in 
cases  of  private  right  where  a  class  or  district  of  persons  are  con- 
cerned."*'' In  some  of  the  American  states  the  rule  is  applied  also 
in  cases  involving  boundaries  between  private  proprietors.** 

2.  Requisites.  —  A.  Declarant.  —  a.  Must  Be  Dead.  —  In  order 
that  declarations  of  the  class  here  in  discussion  mav  be  received  in 


lie  in  the  literal  sense,  but  it  is 
sj'nonymous  with  general ;  that  is, 
what  concerns  a  multitude  of  per- 
sons." 

42.  Berkeley  Peerage  Case,  4 
Camp.  415;  Blackett  v.  Lowes,  2 
Maule  &  S.  494;  Dunraven  v.  Llew- 
ellyn, 15  Q.  B.  809;  Crease  v.  Bar- 
rett, I  Cr.  M.  &  R.  928.  In  With- 
neld  V.  Graham,  2  Esp.  325,  Lord 
Kenyon  said,  concerning  certain  tra- 
ditional evidence,  that  "  the  distinc- 
tion was  between  public  and  private 
rights.  In  the  case  of  public  rights, 
tradition  as  to  usage  was  admissible 
evidence,  as  in  the  case  of  questions 
respecting  rights  of  way;  but  in  the 
case  of  private  rights,  evidence  of 
claim  from  usage  was  inadmissible. 
He  therefore  desired  the  counsel  to 
confine  the  witness'  evidence  to  what 
passed  in  his  own  time."  See  also 
Ellicott  V.  Pearl,  10  Pet.  (U.  S.)  434 
et  seq. ;  Chapman  v.  Twitchell,  27 
]\Ie.  59,  58  Am.  Dec.  772,. 

43.  White  v.  Lisle,  4  Madd.  224; 
Stanley  v.  White,  i  Ves.  Sr.  118; 
]\IcKinnon  v.  Bliss,  21  N.  Y.  206. 

In  Hunt  V.  Jackson,  19  N.  Y.  279. 
the  court  uses  this  language : 
"  Where,  as  in  this  instance,  the 
question  as  to  a  boundary  line  relates 
to  a  large  region,  and  especially  to 
one  so  extensive  as  to  make  it  a 
matter  of  public  notoriety,  the  early 
acts  of  the  different  patentees,  and  of 
the  various  persons  claiming  under 
them,  ancient  written  documents,  and 
especially  such  as  have  been  retained 
by  different  owners  as  muniments  of 
title,  and  the  declarations  of  de- 
ceased persons  who  may  be  supposed 
to  have  knowledge  on  the  subject,  if 
made  ante  litem  motani,  are  compe- 
tent evidence." 


44.  United  States.  —  Ayers  v. 
Watson,  137  U.  S.  584;  Clement  v. 
Packer,  125  U.   S.  309. 

California.  —  Cornwall  v.  Culver. 
16  Cal.  424;  ]\Iorten  v.  Folger,  15 
Cal.  275. 

Missouri.  —  Lemmon  v.  Hartsook, 
80  Mo.  13. 

Nezi'  Hampshire.  —  Great  Falls 
Co.  V.  Worster,  15  N.  H.  412;  Smith 
V.  Forest,  49  N.  H.  230;  Wendell  v. 
Abbott,  45  N.  H.  349;  Smith  v.  Pow- 
ers, 15  N.  H.  546. 

Aorth  Carolina.  —  Sasser  z'.  Her- 
ring, 14  N.  C.  340. 

Pennsylvania.  —  Caufman  z:  Con- 
gregation of  Cedar  Springs,  6  Binn. 
63 ;  Kramer  v.  Goodlander,  98  Pa.  St. 
366;  McCausland  z:  Fleming,  63  Pa. 
St.  36. 

West  Virginia.  —  Hill  z'.  Proctor, 
10  W.  Va.  59. 

JVisconsin.  —  Nys  z'.  Biemeret,  44 
Wis.  104. 

In  Adams  v.  Stanyan,  24  N.  H. 
417,  the  court  said:  "The  declara- 
tions of  deceased  persons  who  were 
so  situated  as  to  have  the  means  of 
knowledge,  and  had  no  interest  to 
misrepresent,  are  competent  evidence 
upon  a  question  of  boundary,  whether 
the  same  pertain  to  public  tracts  or 
private  rights.  Sheperd  v.  Thomp- 
son, 4  N.  H.  213;  Lawrence  v. 
Haynes,  5  N.  H.  37;  Gibson  z:  Poor, 
I  Foster's  Rep.  444,  and  cases  there 
cited."  See  also  Wooster  r.  Butler, 
13  Conn.  309;  Riley  z'.  Grififin,  16  Ga. 
141,  60  Am.  Dec.  726;  Hunnicutt  v. 
Peyton,  102  U.  S.  333- 

Contra.  —  Declarations  of  the  de- 
ceased person  are  inadmissible  for 
the  purpose  of  proving  the  boundary 
of  a  private  estate  when  not  identical 
with  one  of  a  public  nature.     Chap- 
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evidence,  the  declarant  must  be  deceased  at  the  time  they  are 
offered.'*^ 

b.  Must  Have  Had  Knozdedgc.  —  It  is  always  a  condition  to  the 
introduction  of  evidence  of  reputation  in  such  cases  that  it  should 
appear  to  come  from  persons  who  may  justly  be  supposed  to  have 
had  some  knowledge  on  the  subject/*^ 

Accordingly,  it  is  the  rule  that  declarations  of  this  class  concerning 
boundaries  are  inadmissible,  unless  it  is  made  to  appear  that  the 
declarant  was  in  a  situation  to  be  possessed  of  the  means  of  knowl- 
edge of  the  subject  of  the  declaration.-*'     The  owner  of  the  property 


man  v.  Twitchell,  2>7  -^le-  59,  58  Am. 
Dec.  77:^;  and  see  Hall  v.  Alayo,  97 
Mass.  416 ;  Boston  W.  P.  Co.  v.  Han- 
Ion,  132  Mass.  483.  and  Curtis  v. 
Aaronson,  49  N.  J.  L.  68,  7  Atl.  886. 
See  article  "  Boundaries,"  Vol.  H, 
this  work. 

45.  Reg.  V.  Inhabitants  of  Milton, 
I  C.  &  K.  58;  Moscky  V.  Davies,  11 
Price  174.  Compare  Beach  v.  Han- 
cock,  13   Price  236. 

California.  — hay  v.  Neville,  25 
Cal.  546. 

Dakota.  —  McCall  v.  United  States, 
I  Dak.  320,  46  N.  W.  608. 

Kentucky.  —  Smith  v.  Howells,  2 
Litt.  159. 

Maine.  —  Royal  t'.  Chandler,  79 
iMe.  265,  9  Atl.  615,   I  Am.  St.  Rep. 

305- 

Massachusetts.  — VXa^g    v.    :\Iason, 

8  Gray  556. 

l^orth  Carolina.  —  Smith  v.  Head- 
rick,  93  N.  C.  210;  Bethea  v.  Byrd, 
95  N.  C.  309,  59  Am.  Rep.  240. 

Vermont.  —  Oatman  v.  Andrew,  43 
Vt.  466. 

Thus,  it  has  been  held  that  the  his- 
torical work  of  a  living  author,  who 
is  within  the  reach  of  the  court,  is 
not  admissible  to  prove  facts  of  a 
general  and  public  nature.  INIorris  v. 
Harmer,  7  Pet.   (U.  S.)   554- 

46.  Lay  v.  Neville,  25  Cal.  546; 
Miller  v.  Wood,  44  Vt.  378. 

Knowledge  of  Declarant  Essential, 
:\IcKinnon  v.  P.liss,  21  N.  Y.  217, 
affirming  31  Barb.  (N.  Y.)  180.  In 
this  case,  which  involved  the  title  of 
lands  included  in  a  royal  grant  to 
Sir  William  Johnson  in  the  province 
of  New  York,  evidence  was  oflfercd 
as  to  the  common  report  among  the 
settlers   on   these     lands,    concerning 


the  deposition  of  the  letters  patent. 
This  evidence  was  rejected,  and  the 
court  of  appeals,  per  Selden,  J.,  ap- 
proved the  ruling  upon  the  following 
ground : 

"  In  most  cases  involving  questions 
of  fact  affecting  particular  localities, 
as  towns,  counties,  manors,  or  the 
like,  it  would  be  sufficient  to  show 
that  the  reputation  or  tradition  of- 
fered in  evidence  was  derived  from 
persons  inhabiting  the  particular  town 
or  district.  But  here  that  is  not 
enough,  because,  unless  the  residents 
upon  the  Royal  Grant  claim  to  hold 
their  lands  under  and  by  virtue  of 
the  patent  in  question,  they  would 
have  no  special  interest  in  acquaint- 
ing themselves  with  its  history;  and 
consequently  no  presumption  would 
exist  that  they  possessed  that  pecu- 
liar knowledge  on  the  subject  which 
is  always  required  in  order  to  let  in 
proof  of  this  kind.  For  the  reason, 
therefore,  that  it  was  not  shown  that 
the  settlers  upon  the  tract  known  as 
the  Royal  Grant,  generally  held  their 
possessions  and  claimed  their  titles 
under  Sir  William  Johnson  or  his 
devisees,  the  question  put  to  ]Mr. 
Ford  was,  in  my  opinion,  properly 
rejected." 

47.  United  States.  —  Hunnicutt  v. 
Peyton,  102  U.  S.  333. 

iSleic  Hampshire.  —  Melvin  v-  Alar- 
shall,  22  N.  H.  379;  Great  Falls  Co. 
V.  Worster,  15  N.  H.  412. 

North  Carolina.  —  Whitehurst  v. 
Pettipher,  87  N.  C.  179,  42  Am.  Rep. 
520. 

rr.ra.f.  —  Tucker  v.  Smith,  68  Tex. 
473,  3  S.  W.  671 ;  Russell  v.  Hunni- 
cutt, 70  Tex.  657,  8  S.  W.  500. 

Virginia.  —  Fry  v.  Stowers.  92  Va. 
13,  22  S.  E.  500. 
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bounded  is  presumed  to  be  possessed  of  the  requisite  knowledge.^' 

Where  the  subject  of  the  controversy  is  one  in  which  all  the 
inhabitants  of  a  particular  district  are  interested,  any  one  of  these 
will  be  presumed  to  have  had  knowledge.*"  But  where  the  matter  is 
one  which  is  likely  to  interest  only  a  limited  class,  there  'is  no  such 
presumption,  and  before  the  declarations  can  be  received  a  founda- 
tion must  be  laid  by  proving  knowledge.^'^ 

But  officials  of  a  large  district,  including  the  one  in  controversy, 
though  not  residing  in  the  latter,  are  sufficiently  connected  with  it  so 
that  "their  declarations  are  admissible.^^ 

An  inscription  on  a  map  made  by  a  person  not  shown  to  have 
resided  within  the  geographical  limits  thereby  shown,  or  to  have  had 
any  independent  knowledge  of  the  subject,  is  not  admissible  under 
this  rule.^-  But  where  depositions  disclose  that  the  deponents  are 
acquainted  with  the  subject  matter  thereof,  it  is  not  necessary  to 
prove  their  knowledge  aliundeJ'^ 

Source  of  Knowledge.  —  It  is  held  in  an  English  case  that  the  declar- 
ant's knowledge  must  have  been  derived  from  reputation  and  not 
from  his  own  observation.^*  But  in  a  New  York  case  it  was  declared 
that  evidence  of  what  the  witness  knew  as  a  matter  of  public  history 
and  general  notoriety,  and  not  by  way  of  personal  knowledge,  was 
inadmissible.^^ 


Vermont.  —  Williams  v.  Willard, 
23  Vt.  369. 

Special  Knowledge —  It  must  be 
shown  that  declarant  had  special 
knowledge  of  the  subject  of  the  dec- 
laration. Taylor  v.  Glenn,  29  S.  C. 
292,  13  Am.  St.  Rep.  724. 

48.  Smith  v.  Forest,  49  N.  H.  230; 
Hurt  V.  Evans,  49  Tex.  311;  Fry  v. 
Stowers,  92  Va.  13,  22  S.  E.  500. 

49.  Dunraven  v.  Llewellyn,  15  Q. 
B.  809;  Thoen  v.  Roche,  57  Minn. 
135,  58  N.  W.  686,  47  Am.  St.  Rep. 
600;  Hunt  V.  Johnson,  19  N.  Y.  279; 
Cox  V.  State,  41  Tex.  i. 

50.  Bow  V.  AUenstown,  34  N.  H. 
351,  69  Am.  Dec.  489. 

"  In  a  matter  in  which  all  are  con- 
cerned, reputation  from  any  one  ap- 
pears to  be  receivable;  but  of  course 
it  would  be  almost  worthless  unless 
it  came  from  persons  who  were 
shown  to  have  some  means  of  knowl- 
edge, as  by  living  in  the  neighbor- 
hood, or  frequently  using  the  road  in 
dispute."  Crease  v.  Barrett,  i  C.  M. 
&  R.  920. 

A  Fortiori,  where  the  question  in- 
volved is  one  of  a  private  interest, 
evidence    of    a    stranger   is    inadmis- 
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sible,  as  was  said  by  Lord  Kenyon  i:i 
Morehead  v.  Wood,  14  East  329. 

51.  Duke  of  Newcastle  v.  Hun- 
dred of  Borxtowe,  4  B.  &  Ad.  279, 
I  Nev.  &  M.  601,  where  orders  made 
by  justices  of  the  peace  of  the 
county  were  held  admissible  to  show 
the  location  of  a  castle  in  a  particular 
subdivision  thereof. 

52.  Hammond  v.  Bradstrcet,  10 
Ex.  Ch.  396. 

53.  Freeman  v.  Phillips,  4  Maule 
&  S.  486.     Compare  V.  i,  B.  infra. 

54.  "  Here  tlie  deceased  party  is 
reported  to  have  said  that  the  bound- 
ary of  the  road  was  at  a  particular 
spot;  that  is,  that  he  knew  it  to  b^ 
so  from  what  he  had  himself  ob- 
served, and  not  from  reputation.  I 
think,  therefore,  that  the  rule  ought 
to  be  absolute."  Queen  v.  Bliss,  7 
Ad.  &  El.  550. 

55.  Swinnerton  v.  Ins.  Co.,  22  N.. 
Y.  Super.  Ct.  361,  where  the  question 
was  whether  certain  vessels  had  been 
sunk  by  order  of  the  state,  the  court 
said :  "  The  testimony  of  Mr.  Mor- 
ris was  not  competent  evidence.  He 
testified  that  he  had  no  personal 
knowledge  of  the  fact  that  any  vcs- 
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c.  But  Need  Not  Be  Identified.  —  But  while  the  declaration  must 
have  been  made  by  some  one  having  knowledge,  it  is  not  necessary 
that  the  author  of  the  declaration  be  precisely  identified. '^^ 

B.  Antiquity  of  Right.  —  It  is  laid  down  in  the  older  works  that 
the  right  concerning  which  the  declaration  is  made  must  be  an 
ancient  one."  And  it  was  even  formerly  held  that  before  the  decla- 
ration would  be  received  a  foundation  must  have  been  laid  by 
proving  acts  of  enjoyment.^^  This,  however,  is  no  longer  the  rule  f-' 
and  in  the  United  States  the  application  of  the  doctrine  has  not 
always  been  restricted  even  to  ancient  rights.*^" 

C.  Declarations  Must  Be  Ante  Litem  Motam.  —  In  order  to 
avoid  suspicion  of  bias,  the  declaration  must  have  been  made  before 


sels  were  seized  or  sunk  by  order  of 
Governor  Letcher.  He  said  that  he 
only  stated  the  fact  as  a  matter  of 
pubhc  history  and  general  notoriety. 
This  was  not  admissible.  There  was 
no  reason  for  resorting  to  mere  pubhc 
fame  or  history  for  proof  of  the  fact 
alleged.  Neither  its  nature,  nor  any 
special  circumstances  appearing  in 
the  case,  rendered  such  evidence  of 
its  existence  proper,  or  would  justify 
its  exception  from  the  general  rule, 
excluding  hearsay  testimony ;  and 
Mr.  Morris'  testimony  was  nothing 
more.  It  was  incompetent  evidence, 
therefore,  and  was  properly  ex- 
cluded." 

56.  "  Nothing  is  more  common,  as 
we  all  know,  than  to  remember  the 
substance  of  a  communication,  when 
we  are  no  loftger  able  to  recollect 
from  whom  we  received  the  informa- 
tion. The  party  producing  evidence 
of  reputation,  therefore,  is  not  driven 
to  show  that  the  persons  from  whom 
his  witness  derived  his  information 
had  no  interest  in  the  subject  which 
was  the  matter  of  reputation.  It  may 
and  does  frequently  happen,  also,  that 
such  reputation  may  be  spoken  to  by 
persons  who  accidentally  heard  it  and 
who  are  strangers  to  all  parties ;  and 
if  there  were  no  lis  mota  to  induce 
conversation  on  such  topics,  evi- 
dence of  the  declarations  of  such 
persons  would  be  undoubtedly  admis- 
sible. It  is  often  the  case  that  such 
persons  speak  of  matters  of  rumor 
with  as  thorough  a  belief  and  con- 
viction of  their  truth  as  of  the  sun 
giving  light  in  the  day;  and  it  mostly 
happens  that  such  generally  received 


notions  are  well  founded.  They 
therefore  ought  not  to  be  shut  out 
from  being  admitted  as  evidence; 
and  indeed,  to  a  certain  extent,  they 
are  frequently  of  great  weight  and 
effect  in  the  investigation  of  the  truth 
of  matters  in  dispute."  ^Nloseley  v. 
Davies,  ii  Price  174.  Compare 
Greenl.  on  Ev.  (14th  ed.),  §135. 
But  see  infra  this  title  "  Proof." 

57.  I  Greenl.  on  Ev.  (14th  ed.), 
§  130.  And  see  Westfelt  v.  Adams, 
131  N.  C.  379,  42  S.  E.  823,  and  Mc- 
Ewen  V.  City  of  Portland,  i  Or.  300. 

"  But  evidence  of  this  sort  is  con- 
fined in  a  great  measure  to  ancient 
facts,  which  do  not  presuppose  bet- 
ter evidence  in  existence ;  and  where, 
from  the  nature  of  the  transaction,  or 
the  remoteness  of  the  period,  or  the 
public  or  general  reception  of  the 
facts,  a  just  foundation  is  laid  for 
general  confidence."  Morris  v.  Ha- 
mer,  7  Pet.    (U.  S.)   554- 

58.  "  The  rule  generally  adopted 
upon  questions  either  of  prescription 
or  custom  is  this,  that  after  a  foun- 
dation is  once  laid  of  the  right  by 
proving  acts  of  ownership,  then  the 
evidence  of  reputation  becomes  ad- 
missible." Weeks  v.  Sparkc,  i  'SI.  & 
S.  689. 

59.  I  Greenl.  on  Ev.  (14th  ed.) 
§  130.  McEwen  v.  City  of  Portland, 
I   Or.  300. 

60.  Right  Not  Always  Ancient. 
"  The  right  in  controversy,  it  is  true, 
is  not  an  ancient  right,  the  treaty 
having  been  made  in  1819,  a  little 
more  than  twentj'-three  years  ago ; 
yet  the  same  necessity  exists  for  ad- 
mitting this  kind  of  evidence  in  this 
case    as    in    cases    involving    ancient 
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the  lis  or  controversy  arose.*^^  But  if  the  declaration  was  made 
before  the  controversy  arose,  the  fact  that  it  was  repeated  thereafter 
does  not  render  it  incompetent.^- 

a.  Boundaries.  —  Declarations  concerning  boundaries  need  not 
have  been  against  the  interest  of  declarant,'^^  provided  they  were 
made  when  he  had  no  interest  of  his  own  to  subserve  in  making  the 
declaration.®* 


rights,  viz.,  the  utter  impossibility 
of  proving  by  any  other  kind  of  evi- 
dence whether  Nancy  Smith  or 
EHzabeth  Lyons  is  the  person  for 
whom  the  reservation  was  made." 
Stockton  v.  Williams,  Walk.  Ch. 
(Mich.)    120. 

61.  California.  — lluWer  v.  South- 
ern Pac.  B.  R.  Co.,  83  Cal.  240,  23 
Pac.  265. 

Michigan.  —  Stockton  z:  Williams, 
Walker's  Ch.    (Mich.)    120. 

New  York.  —  Hunt  v.  Johnson,  19 
N.  Y.  279. 

North  Carolina.  —  Westfelt  V. 
Adams,  131  N.  C.  379,  42  S.  E.  823. 

Virginia.  —  Overton  v.  Davisson,  i 
Gratt.  (Va.)  211,  42  Am.  Dec.  544. 

"  General  rights  are  naturally 
talked  of  in  the  neighborhood ;  and 
family  transactions  among  the  rela- 
tions of  the  parties.  Therefore,  what 
is  thus  dropped  in  the  conversation 
upon  such  subjects  may  be  presumed 
to  be  true.  But  after  a  dispute  has 
arisen,  the  presumption  in  favor  of 
declarations  fails ;  and  to  admit  them 
would  lead  to  the  most  dangerous 
consequences."  Mansfield,  C.  J.,  in 
Berkeley  v.  Peerage  Case,  4  Camp. 
416. 

"  The  reason  why  the  declarations 
of  deceased  persons  upon  public 
rights  made  a>itc  litem  motam,  when 
there  was  no  existing  dispute  respect- 
ing them,  are  admitted,  is,  that  these 
declarations  are  considered  as  dis- 
interested, dispassionate  and  made 
without  any  intention  to  serve  a 
cause  or  to  mislead  posterity.  But 
the  case  is  entirely  altered  post  litem 
motam,  when  a  conversation  has 
arisen  respecting  the  point  to  which 
the  declarations  apply.  Declarations 
then  made  are  so  likely  to  be  pro- 
duced by  interest,  prejudice  or  pas- 
sion, that  no  reliance  can  safely  be 
placed  upon  them,  and  they  would 
more  frequently  impose  upon  the  un- 
derstanding than  conduce  to  the  eluc- 
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idation  of  truth.  It  has  therefore 
been  wisely  decided  that  evidence 
of  reputation  arising  post  litem  mo- 
tam shall  be  admitted."  Rex  r.  Cot- 
ton, 3  Camp.  446.  See  also  Richards 
V.  Bassett,  10  B.  &  C.  662;  Duke  of 
Newcastle  v.   Hundred  of  Broxtowe, 

4  B.  &  Ad.  279;  I  Nev.  &  M.  601; 
Freeman  v.  Phillips,  4  ]Maule  &  S. 
486. 

But  ''the  doctrine  of  Us  mota  has 
only  been  introduced  since  the  Ber- 
keley Peerage  Case."  Parke  B.,  in 
Davies  v.  Lowndes.  6  ]NL  &  G.  518. 

Boundaries.  —  Where  the  object  of 
the  declaration  is  to  prove  a  bound- 
ary, the  declaration  must  have  been 
ante  litem  motam.  Hurt  v.  Evans, 
49  Tex.  311 ;  Bethea  v.  Byrd,  95  N.  C. 
309,  59  Am.  Rep.  240.  And  see  arti- 
cle "  Boundaries,"  Vol.  H,  p.  729. 

For  a  full  discussion  of  the  term 
"Lis  mota,"  see  the  title  "Pedigree." 

62.  Coate  r.  Speer,  3  McCord  (S. 
C.)  227,  IS  Am.  Dec.  627. 

63.  Royal  v.  Chandler,  79  :Me.  265, 
9  Atl.  615,  I  Am.  St.  Rep.  305;  Red- 
ding V.  McCubbin,  i  Llarr.  &  McH. 
(Md.)  368;  Daggett  v.  Shaw,  5  Mete. 
(Mass.)  223;  Wood  v.  Foster,  8  Al- 
len (Mass.)  24,  85  Am.  Dec.  681; 
Curtis  z\  Aaronson,  49  N.  J.  L.  68, 
7  Atl.  886. 

64.  Connecticut.  —  Porter  v.  War- 
ner, 2  Root  22. 

Maine.  —  Royal  z:  Chandler,  79  Me. 
265,  9  Atl.  615,  I  Am.  St.  Rep.  305. 
Massachusetts.  —  Daggett  z:   Shaw, 

5  ^letc.  223 ;  Bartlett  z'.  Emerson,  7 
Gray  174;  Ware  z'.  Brookhouse,  7 
Gray  454;    Flagg  v.   Z^Lason,  8  Gray 

556. 

Nezi'  Hampshire.  —  Smuh  v.  For- 
est, 49  N.  H.  230;  Great  Falls  Co.  v. 
Worster,   15   N.   H.  412. 

North  Carolina.  —  Smith  z'.  Head- 
rick,  93  N.  C.  210;  Caldwell  z:  Neely, 
81  N.  C.  114;  Hedrick  z\  Gobble,  63 
N.  C.  48. 

Texas.  —  Hurt   v.   Evans,   49   Tex. 
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3.  Ground  of  Admissibility.  —  The  ground  upon  which  declara- 
tions of  the  class  now  under  discussion  are  received  is  generally  given 
as  that  of  necessity. °°  But  coupled  with  this  and  forming  a  part  of 
the  reason  for  admission  is  the  improbability  that  the  declarations 
are  untrue.^" 

4.  Exceptions.  —  The  rule  in  question  does  not  extend  to  the 
admission  of  declarations  concerning  specific  facts  merely  serving  as 
a  basis  for  inferences  as  to  the  fact  in  issue.^^     Thus  it  is  not  admissi- 


311  ;  Tucker  v.  Smith,  68  Tex.  473,  3 
S.  W.  671. 

Vermont.  —  Williams  v.  Willard, 
23  Vt.  369. 

Wk:st  Virginia.  —  Hill  v.  Proctor, 
10  W.  Va.  59;  Corbley  v.  Ripley,  22 
W.  Va.   154,  46  Am.  Rep.  502. 

Interest  at  Time  of  Declaration. 
Though  the  declarant  may  formerly 
have  had  an  interest  to  establish  the 
boundary  mentioned  in  the  declara- 
tion, if  at  the  time  of  the  declara- 
tion he  had  no  interest  the  evidence  is 
admissible.  Melvin  v.  iMarshall,  22 
N.  H.  379- 

Declarations  of  Adjoining  Owner. 
The  fact  that  the  declarant  was  the 
owner  of  land  adjoining  the  boundary 
does  not  render  declarations  incom- 
petent, in  the  absence  of  a  showing 
that  the  boundary  was  in  dispute. 
Child  V.  Kingsbury,  46  Vt.  47;  Bethea 
V.  Byrd,  95  N.  C.  309,  59  Am.  Rep. 
240. 

Self-Serving-  Declarations.  —  If  the 
declarant  appears  to  have  had  an  in- 
terest of  his  own  to  subserve  in  mak- 
ing the  declaration,  it  is  incompetent. 
Great  Falls  Co.  v.  Worster,  15  N.  H. 
412,  and  in  Shepherd  v.  Thompson,  4 
N.  H.  213,  where  the  offered  declara- 
tion was  made  by  the  deceased  while 
in  possession  as  owner,  or  as  occu- 
pant under  others,  it  was  said :  "  It 
must  be  presumed  to  have  been  their 
interest  to  extend  the  boundaries  of 
the  lot,  and  their  declarations  in  favor 
of  their  interest  were  entirely  incom- 
petent evidence." 

65.  Wallace  v.  Goodall,  18  N.  H. 
439;  Thoen  v.  Roche,  57  Minn.  135, 
58  N.  W.  686. 

Necessity. —  "  The  admissibility  of 
the  declarations  of  deceased  persons 
in  such  cases  is  sanctioned,  because 
these  rights  and  liabilities  are  gener- 
ally of  ancient  and  obscure  origin, 
and  may  be  acted  upon  only  at  dis- 


tant intervals  of  time ;  because  direct 
proof  of  their  existence  therefore 
ought  not  to  be  required."  Queen  v. 
Inhabitants  of  Bedfordshire,  4  El.  & 
Bl.  542. 

"  Of  too  ancient  a  date  to  be  proved 
by  ej^e-witnesses,  and  not  of  charac- 
ter to  be  made  a  matter  of  public 
record,  unless  it  could  be  proved  by 
tradition,  there  would  seem  to  be  no 
mode  in  which  it  could  be  established. 
It  is  a  universal  rule,  founded  on 
necessity,  that  the  best  evidence  of 
which  the  nature  of  the  case  admits 
is  always  receivable."  McKinnon  v. 
Bliss,  21  N.  Y.  217.  See  also  Law- 
rence V.  Tennant,  64  X.  H.  S32,  15 
Atl.  543. 

Best  Evidence  Obtainable It  was 

said  in  Lay  v.  Neville.  25  Cal.  546, 
in  speaking  of  the  admissibility  of 
reputation  and  declarations  to  prove 
the  boundary  line  between  two  coun- 
ties, that,  "  This  species  of  evidence  is 
admissible  only  '  from  the  nature  and 
necessity  of  the  case,'  as  where  the 
.bounds  depend  upon  prescription  or 
cannot  be  proven  to  have  existed  ex- 
cept by  parol ;  but  where  better  evi- 
dence exists,  it  must  be  produced." 

66.  Presumption  of  Truthfulness. 
"  All  are  admitted  upon  the  principle 
that  they  are  the  natural  effusions  of 
a  party  who  must  know  the  truth, 
and  who  speaks  upon  an  occasion 
when  his  mind  stands  in  an  even  po- 
sition, without  any  temptation  to  fall 
short  of  the  truth."  Whitlock  v. 
Baker,  13  Ves.  514.  See  also  Queen 
V.  Inhabitants  of  Bedfordshire,  4  El. 
&  Bl.  542. 

67.  Queen  v.  Hepburn,  7  Cranch. 
(U.  S.)  290;  Eraser  v.  Hunter,  5 
Cranch.  C.  C.  470,  9  Fed.  Cas.  No. 
5,063;  Shutte  V.  Thompson,  15  Wall. 
U.  S.  151 ;  Ellicott  V.  Pearl,  \o  Pet. 
(U.  S.)  412;  Taylor  v.  Glenn,  29  S.  C. 
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ble  to  show  what  a  surveyor  said  concerning  the  place  and  manner 
of  running  certain  boundary  Hnes,''^  nor,  in  a  controversy  concerning 
the  title  to  the  site  of  a  school  house,  can  the  date  of  its  erection  be 
proved  by  such  declarations  f  nor  are  such  declarations  admissible 
to  prove  or  disprove  title."" 

It  has  been  held  that  the  declaration  must  consist  of  a  statement  of 
fact  and  if  it  is  merely  a  statement  of  declarant's  opinion  it  is  not 
admissible.'^     Reputation    is    not    admissible    to    impeach    "official 


2Q2,  13  Am.  St.  Rep.  724;  McEwen  v. 
City  of  Portland,   i   Or.  300. 

See   also    i    Greenl.    on   Ev.    (14th 
ed.),  §138. 

Location  of  House — It  was  hell 
in  Hall  v.  :\Iayo,  97  ^lass.  416,  that 
the  declaration  of  a  deceased  person 
made  while  on  or  in  possession  of 
land  as  to  the  precise  position  in 
Avhich  a  certain  house,  belonging  to 
the  declarant  and  situated  _  on  the 
land,  stood,  was  inadmissible,  al- 
though the  location  of  such  house 
would  have  tended  to  prove  the  loca- 
tion of  the  boundary  in  dispute.  Cit- 
ing Ireland  v.  Powell,  Peake  Ev. 
1,314,  and  King  v.  Anthubus,  2  Ad. 
&  El.  795;  The  Queen  v.  Bliss.  2 
Nev.  &  P.  464,  and  7  Ad.  &  El  550. 
In  Peck  V.  'Clark,  142  ■Mass.  436,  8 
N.  E.  335,  wherein  it  was  attempted 
to  introduce  the  declaration  of  a  for- 
mer owner  of  the  land,  since  de- 
ceased, to  identify  a  particular  ease- 
ment thereon  (spring,)  as  falling 
-within  the  principle  of  declarations 
as  to  boundaries,  the  declaration  was 
held   incompetent. 

Contra.  —  Location  of  Particular 
House.  —  On  an  issue  as  to  whether 
a  certain  house  was  on  one  side  or 
the  other  of  a  boundary  between  two 
towns,  the  house,  being  destroyed,  the 
declarations  of  deceased  persons  Hy- 
ing in  the  vicinity  of  the  house  while 
it  stood,  as  to  the  position  of  this 
house  in  respect  to  the  boundary  line, 
were  held  admissible.  The  fact  that 
the  declarations  were  directed  to  the 
house  itself  and  only  incidentally  to 
the  boundary  was  held  not  to  alter 
the  rule.  Abington  v.  North  Bridge- 
water,  23  Pick.  (Mass.)  170;  and  in 
Beard  v.  Talbot,  i  Cooke  (Tenn.) 
142,  that  the  declarations  of  a  de- 
ceased person  as  to  the  point  at  which 
the  declarant  and  others  had  crossed 
a  river,  were  held  admissible,  where 
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such  point  was  -the  beginning  point  of 
a  survey  and  therefore  material. 
And  see  also  Muller  v.  Southern 
Pac.  B.  R.  Co.,  83  Cal.  240,  23  Pac. 
265. 

68.  EUicott  V.  Pearl.  10  Pet.  (U. 
S.)   412. 

69.  Particular  Date — "If  the 
fact  to  be  proved  is  a  particular  date, 
though  connected  incidentally  with  a 
public  matter,  it  is  easy  to  see  that  it 
could  not  stand  out  as  a  salient  fact 
for  contemporaneous  criticism  and 
discussion  so  far  as  to  furnish  any 
guaranty  for  its  correctness ;  so  that 
the  general  rule  excluding  hearsay 
evidence  applies  in  full  force.  The 
human  memory  is  proverbially 
treacherous  even  in  regard  to  very 
recent  dates,  and  little  reliance  can 
be  placed  on  the  sworn  testimony 
of  living  witnesses  in  such  matters, 
unless  they  are  able  to  associate  the 
date  given  with  some  more  striking 
fact."  Southwest  School  Dist.  v. 
Williams,  48  Conn.  504. 

70.  Wendell  v.   Abbott,  45  N.  H. 

^49-  .       J-  ■ 

"  Whilst  reputation  and  tradition  are 

admissible  in  evidence  upon  the  ques- 
tions of  boundary,  we  know  of  no 
case  where  it  has  been  admitted  to 
prove  or  disprove  title;  and  to  allow 
it,  we  think,  would  be  to  violate  well 
established  principles  of  evidence." 
Cline  V.  Catron,  22  Gratt   (Va.)   3/8. 

71.  Smith  V.  Chapman,  10  Gratt. 
(\'a.)  -145;  Evans  v.  Greene,  21  ^lo. 
170. 

The  declarations  of  a  deceased  sur- 
veyor that  he  thought  a  certain  tree 
was  not  the  original  corner  of  a 
boundary  because  the  marks  on  it 
were  not  old  enough,  is  incompetent 
and  inadmissible.  "  But  no  princi- 
ples on  which  it  is  admitted  will 
comprehend  the  declaration  of  a  de- 
ceased expert.     They  are   not  neces- 


DECLARATIONS. 


87 


grants  on  public  record  ;"'-  nor  are  the  declarations  of  a  deceased  sur- 
veyor competent  evidence  to  contradict  the  official  report  of  such 
surveyor  which  has  been  acted  upon  by  the  government,'^  but  this 
latter  prohibition  does  not  afifect  declarations  of  other  persons  which 
contradict  such  report. '^^ 


III.  DECLARATIONS  AGAINST  INTEREST. 

1.  General  Rule,  —  Another  exception  to  the  rule  which  excludes 
hearsay  is  made  in  all  cases  of  self-disserving  declarations  by 
deceased  persons,  strangers  to  the  controversy,  who  were  in  a 
position  to  know  matters  concerning  wdiich  they  spoke. "^ 


sary,  because  other  experts  may  be 
called  whose  testimony  is  equally 
valuable,  and  wortliy  of  being  de- 
pended upon.  Nor  are  such  declara- 
tions traditionary  in  their  character. 
We  are  not  aware  that  any  decisions 
have  gone  so  far  as  to  admit  them  ; 
and  are  of  the  opinion  that  they 
ought  not  to  be  admitted."  Wallace 
V.  Goodall,   i8  N.  H.  439. 

72.  Com.  ex  rcl  Northern  Liber- 
ties V.  City  of  Philadelphia,  16  Pa. 
St.  79- 

73.  Overton  v.  Davisson,  i  Gratt. 
(Va.)  211,  42  Am.  Dec.  544;  Reus- 
ens  V.  Lawson,  91  Va.  226,  21  S.  E. 

347- 

74.  Reusens  v.  Lawson,  91  Va. 
226,  21  S.  E.  347- 

75.  Rule  Stated —  England.  —  Ivat 
V.  Finch,  I  Taunt.  141  ;  Peaceable  v. 
Watson,  4  Taunt.  15 ;  Regina  z'. 
Overseers,  i  B.  &  S.  763 ;  Gleadow 
V.  Atkins,  i  Cr.  &  M.  410;  Goss  v. 
Washington,  3  Brod.  &  Bing.  132; 
Barker  v.  Ray,  2  Russ.  76;  Stanley 
V.  White,  14  East  341 ;  Higham  v. 
Ridgeway,  10  East  109;  Doe  v.  Jones, 
I  Camp.  367 ;  Strode  v.  Winchester, 
I  Dick.  397 ;  Sly  7'.  Sly,  i  P.  D.  91 ; 
Roe  V.  Rawlings,  7  East  279;  Marks 
V.  Lahee,  3  Bing.  (N.  C)  408;  Or- 
rett  V.  Corscr,  21  Beav.  52;  Middle- 
ton  V.  Melton,  10  Barn.  &  Cress.  317; 
Short  V.  Lee,  2  Jac.  &  Walk.  489. 

Alabama.  —  Pittman  v.  Pittman, 
124  Ala.  306,  27  So.  242 ;  Wisdom  v. 
Reeves,  no  Ala.  418,  18  So.  13;  Hart 
V.  Kendall,  82  Ala.  144,  3  So.  41 ; 
Humes  v.  O'Bryan,  74  Ala.  64. 

California.  —  Code  Civ.  Proc, 
§  1,853;  Rulofson  V.  Billings,  140  Cal. 


452,  74  Pac.  35;  Harp  v.  Harp,  136 
Cal.  421,  69  Pac.  2^;  Ross  v.  Brusie, 
64  Cal.  245,  30  Pac.  811;  Wormouth 
V.  Johnson,  58  Cal.  621. 

Connecticut.  —  Williams  v.  Ensign, 
4  Conn.  456. 

Georgia.  —  Code  (1895)  Vol.  H, 
§5,181;  Lamar  v.  Pearre,  90  Ga.  377, 
17  S.  E.  92;  McLeod  V.  Swain,  87 
Ga.  156,  13  S.  E.  315;  Cunningham 
z'.  Schley,  41  Ga.  426;  Field  v.  Bovn- 
ton,  33  Ga.  239;  Howell  z'.  Howell, 
47  Ga.  492. 

/a^a/;o.  —  State  v.  Alcorn,  7  Idaho 
599.  64  Pac.  1,014,  97  Am.  St.  Rep. 
252. 

Illinois.  —  German  Ins.  Co.  z: 
Bartlett,  188  111.  165,  58  N.  E.  1.075, 
80  Am.  St.  Rep.  172;  Grain  z'. 
Wright.  46  111.  107;  Friberg  z:  Don- 
ovan, 23  111.  App.  58. 

lozca.  —  Mahaska  Co.  z:  Ingalls,  16 
Iowa  81. 

Louisiana.  —  Succession  of 
Trouiily,  52  La.  Ann.  276,  26  So.  851. 
Compare  Starns  v.  Hadnot,  45  La. 
Ann.  318,   12  So.  561. 

Maine.  —  Walsh  v.  Wheelwright, 
96  Me.  174,  52  Atl.  649. 

Maryland.  —  Kerby  z'.  Kerby,  57 
J\ld.  345,  361. 

Massachusetts. — Stats.,  898,  c.  535; 
O'Driscoll  z:  Lynn  &  B.  R.  Co.,  180 
Mass.  187.  62  N.  E.  3;  Stocker  v. 
Foster,  178  Mass.  591,  60  N.  E.  407. 
Compare  Com.  z'.  Sanders,  14  Gray 
394;  Alarcy  z:  Stone,  8  Gush.  4,  54 
Am.  Dec.  736;  Hodges  v.  Hodges,  2 
Cush.  455 ;  Currier  v.  Gale,  14  Gray 
504;  Bosworth  v.  Sturtevant,  2  Cush. 
392;  Dixon  V.  New  England  R.  Co., 
179  ]\Iass.  242,  60  N.  E.  581 ;  Brooks 
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V.  Holden,  175  i\Iass.  137,  55  N.  E. 
802;  Rowell  V.  Doggett,  143  Mass. 
483,  10  N.  E.  182. 

Prior  to  the  enactment  of  the  stat- 
ute above  cited,  however,  such  decla- 
rations seem  to  have  be:n  inadmissi- 
ble in  Massachusetts.  See  Lawrence 
V.  Kimball,  i  Mete,  (^vlass.)  524; 
Framingham  ]\Ifg.  Co.  v.  Barnard, 
21    Pick.    (Mass.)    532. 

Minnesota.  —  Halvorson  v.  Moon 
&  K.  Lumb.  Co.,  87  Minn.  18,  91  N. 
W.  28,  94  Am.  St.  Rep.  669;  Baker 
V.  Taylor,  54  Minn.  71,  55  N.  W. 
823 ;  Hosford  v.  Rowe,  41  Minn.  245, 
42  N.  W.  1,018. 

Missouri.  —  Wynn  v.  Corry,  48  Mo. 
346 ;  Bell  V.  Glover,  i  Mo.  <^7S ;  Wad- 
dell  V.  Waddell,  87  Mo.  App.  216. 
Compare  Nelson  v.  Nelson,  90  Mo. 
460,  2  S.  W.  413.  Compare  Wood  v. 
Hicks,  36  Mo.  326.  Johnson  v. 
Quarles,  46  Mo.  423 ;  Criddle  v.  Crid- 
dle,  21  Mo.  522;  McLaughlin  v.  Mc- 
Laughlin's  Adm'r,   16   ]\Io.  242. 

Nebraska.  —  Quinby  v.  Ayres, 
(Neb.),  95  N.  W.  464;  Seyfher  v. 
Otoe  Co.,   (Neb.),  92  N.  W.  756. 

Neiu  Hampslw^e.  —  Tihon  v.  Em- 
rey,  17  N.  H.  536;  Hinkley  v.  Davis, 
6  N.  H.  210,  25  Am.  Dec.  457- 

Nezu  York.  —  Lyon  v.  Ricker,  141 
N.  Y.  225,  36  N.  E.  189;  Tetherly  v. 
Waggoner,  11  Wend.  599;  flatter  of 
Woodward,  74  N.  Y.  Supp.  755,  69 
App.  Div.  286;  Card  v.  Moore,  68 
App.  Div.  327,  341,  74  N.  Y. 
Supp.  18;  :\lcDonald  v.  Wesen- 
donck,  62  N.  Y.  Supp.  764,  3° 
Misc.  601 ;  Chenango  Bridge  Co.  v. 
Paige,  83  N.  Y.  178.  38  Am.  Rep. 
407 ;  People  v.  Blakeley,  4  Park. 
Crim.  Rep.  176;  White  v.  Chouteau, 
I  E.  D.  Smith  493,  s.  c.  10  Barb.  202 ; 
Hackney  v.  Vrooman,  62  Barb.  650. 

North  Carolina.  —  Peace  v.  Jen- 
kins, 32  N.  C.  355 ;  Gash  v.  Johnson, 
28  N.  C.  2S9;  Braswell  v.  Gay,  75 
N.  C.  515;  Ratliff  V.  Ratlifif,  131  N. 
C.  425,  42  S.  E.  887 ;  Peck  V.  Gilmer, 
20  N.  C.  249. 

Pennsylvania.  —  Taylor  z'.  Gould, 
57  Pa.  St.  152;  City  of  Allegheny  z: 
Nelson,  25  Pa.  St.  332;  Trego  v. 
Huzzard,  19  Pa.  St.  441 ;  Gacken- 
bach  V.  Brouse,  4  Watts.  &  S.  546, 
39  Am.  Dec.  104;  Ankrim  z\  Wood- 
ward, 4  Rawle  345 ;   Res   Publica  v. 


Davis,  3  Yeates  128,  2  Am.  Dec.  366; 
Sergeant  z'.  Ingersoll,  15  Pa.  St.  343. 

South  Carolina.  —  Coleman  v. 
Frazier,  4  Rich.  L.  146,  53  Am.  Dec. 
727;  Jones  V.  Jones,  3  Strob.  L.  315; 
Cruger  z'.  Daniel,  McMull.  Eq.  157; 
Gilchrist  7'.  ?\Iartin,  Bailey  Eq.  492; 
Click  z'.  Hamilton,  7  Rich.  L.  65. 

Texas.  —  Lewis  v.  Bergess,  22 
Tex.  Civ.  App.  252,  54  S.  W.  6og; 
Hickey  v.  Behrens,  75  Tex.  488,  12 
S.  W.  679 ;  Primm  z'.  Stewart,  7  Tex. 
178;  Clapp  v.  Engledow,  72  Tex. 
252,  10  S.  W.  462.  Compare  Heiden- 
heimer  r.  Johnson,  76  Tex.  200,  13 
S.  W.  46. 

J'irginia.  —  First  Nat.  Bank  v. 
Holland,  99  Va.  495,  39  S.  E.  126,  80 
Am.  St.  Rep.  898,  55  L.  R.  A.  155; 
Holladay  v.  Littlepage,  2  Munf.  316; 
Harriman  v.  Brown,  8  Leigh  697. 

JJ^esf  J'irginia.  —  Bartlett  v.  Pat- 
ton,  33  W.  Va.  71,  ID  S.  E.  21,  5  L. 
R.  A.  523. 

JVisconsin.  —  Lehaman  v.  Sher- 
ger,  68  Wis.  145,  3i  N.  W.  733; 
Kreckenberg  v.  Leslie,  11 1  Wis.  462, 
87  N.  W.  450. 

Height  of  Dam —  Where  the  ques- 
tion at  issue  was  the  height  to  which 
the  present  owner  of  a  dam  had  the 
right  to  maintain  such  dam,  it  was 
held  that  the  declarations  of  a  for- 
mer owner  by  whom  the  dam  was 
built,  stating  the  height  to  which  he 
claimed  to  have  the  right  to  build 
such  dam,  were  admissible,  such  for- 
mer owner  being  dead.  Peck  S.  & 
W.  Co.  V.  Atwater  Mfg.  Co.,  61 
Conn.  31.  23  Atl.  699. 

Forged  Deed Where  a  deed  al- 
leged to  have  been  made  by  a  person 
since  deceased  is  attacked  on  the 
ground  that  it  is  a  forgery,  the  decla- 
ration of  an  heir  of  the  grantor 
(since  deceased)  made  during  his 
lifetime  to  the  effect  that  the  deed 
was  genuine,  is  admissible.  "  H  the 
deeds  were  forgeries,  then  the  land, 
on  the  death  of  David  (the  grantor) 
would  have  descended  to  his  heirs, 
and  it  would  have  been  the  interest 
of  his  heirs  to  have  established  that 
fact  rather  than  to  have  established 
the  genuineness  of  the  deed  which 
passed  the  title  out  of  him."  Tur- 
ner V.  Tyson,  49  Ga.  165. 
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Rule  Codified.  —  This  doctrine  has  been  embodied  in  statutes  in 
some  of  the  states.'*'  Such  a  statute  is  applicable  to  causes  arising 
before  as  well  as  after  its  enactment/'  and  to  those  begun  during 
declarant's  lifetime  and  prosecuted  by  his  administrator."^ 

Scope  of  Rule. —  The  rule  itself  applies  also  not  merely  to  oral 
declarations,  but  also  to  written  memoranda  made  by  the  decedent,"'' 
and  even  to  acts  done  by  him  contrary  to  his  interest.^" 

2.  Illustrations.  —  The  declarations  here  treated  are  to  be  dis- 
tinguished from  technical  admissions,  which  are  elsewhere  dis- 
cussed.'^^ Strictly  speaking,  an  admission  is  a  statement  made  by  a 
party  or  privy,®^  but  the  declarations  now  under  discussion  are  those 
made  by  strangers  to  the  litigation.  The  declarants  may  be,  how- 
ever, and  often  are,  connected  contractually  or  otherwise  with  parties 
to  the  record.     Thus  the  statement  of  an  ancestor  or  other  person 


76.  Statutes —  California.  —  Code 
Civ.  Proc,  §  1,852. 

Georgia.  —  Code       1895.       §  5,i8i. 
Compare  Former  Code,  §  3,776. 
Massachusetts.  —  Statutes    1898,    C. 

535- 

77.  Stocker   z'.    Foster,    178    Mass. 

591,  60  N.  E.  407- 

78.  Brooks  v.  Holden,  175  Mass. 
137,  55  N.  E.  802. 

79.  O'DriscoU  v.  Lynn  &  B.  R. 
Co.,  180  Mass.  187,  62  N.  E.  3; 
Spear  v.  Spear,  27  La.  Ann.  537. 

Form  of  Declaration.  —  "  Hence 
we  may  conclude  that  the  evidence 
introduced  of  the  sayings  of  HamHn 
Rand,  .  .  .  and  his  written 
words,  whether  contained  in  letters 
to  the  parties  in  interest,  or  entries 
upon  his  books,  or  the  receipts 
which  he  wrote  for  others  to  sign, 
indicate  that  in  the  various  acts  that 
he  performed  in  connection  with  the 
land  he  acted  not  for  himself,  but 
in  subordination  to  the  demandant's 
title,  as  the  agent  or  tenant  of  the 
party  then  holding  it,  or  in  a  pursu- 
ance of  a  license  derived  from  such 
party,  are  all  competent  evidence  to 
establish  a  possession  under  that  ti- 
tle, at  the  time  those  several  acts 
were  done."  Rand  z'.  Dodge,  17  N. 
H.  343- 

Entry  Need  Not  Be  in  Regular 
Course  of  Business.  —  The  entry  of 
a  person  in  a  book,  such  person  be- 
ing deceased,  may  be  admissible  as 
a  declaration  against  interest,  al- 
though not  admissible  as  an  entry  in 
the      regular     course     of     business. 


Heidenheimer  r.  Johnson,  76  Tex. 
200,   13  S.  W.  46. 

Contra Must   Be   Written.  —  It 

was  held  in  Lawrence  v.  Kimball,  i 
Mete.  524,  that  the  declaration  of  a 
deceased  person,  although  against  his 
interest,  in  order  to  be  admissible  in 
a  subsequent  action  between  third 
persons,  must  be  in  writing. 

And  see  ante  i,  3,  and  see  arti- 
cles "  Books  of  Account  "  and 
"  Entries  in  Regular  Course  or 
Business." 

80.  Evidence  of  Acts  Done — City 
of  Allegheny  r.  Nelson,  25  Pa.  St. 
^2,2.  This  was  an  ejectment  case, 
and  the  question  was  whether  a  cer- 
tain tract  of  land  constituted  an 
island,  or  was  connected  with  the 
main  shore.  Evidence  was  intro- 
duced as  to  certain  acts  on  the  part 
of  the  one  through  whom  plaintiff 
claimed,  and  concerning  this  the 
court  said :  "  It  was  against  the  in- 
terest of  E.  G.  Nelson,  deceased,  to 
expend  his  time  and  money  in  tak- 
ing out  a  title  for  the  land  in  con- 
troversy, as  an  island,  if  it  was  not 
one.  His  application,  and  the  pro- 
ceedings in  the  land  office,  were 
therefore  legitimate  subjects  for  the 
consideration  of  the  jury,  in  deciding 
whether  the  land  was  an  island  or 
not  in  1828  and  1829,  when  it  was 
applied  for,  appraised  and  surveyed 
as  such." 

81.  See  article  "  Admissions," 
Vol.  I,  p.  348,  ct  sec]. 

82.  Id.  Compare  Greenl.  Ev. 
(14th   ed.),   §  171. 
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through  whom  one  of  the  parties  claims,  in  disparagement  of  the 
declarant's  title,  may  be  received  as  a  declaration  against  interest  in 
a  proceeding  which  involves  titie,^'^  though  in  some  cases  they  are 


83.  Declarations  in  Disparage- 
ment of  Title.  —  United  States. 
Bowen   z'.    Chase,   98   U.    S.   254. 

Alabama.  —  Pittman  v.  Pittman, 
124  Ala.  306,  27  So.  242;  Wisdom  v. 
Reeves,  no  Ala.  418,  18  So.  13; 
Beasley  v.  Clarke,  102  Ala.  254,  14 
So.  744;  Beasley  v.  Howell,  117  Ala. 
499,  22  So.  989. 

Connecticut.  —  Williams  v.  Ensign, 
4  Conn.  456 ;  Potter  v.  Waite,  55 
Conn.  236,  10  Atl.  563 ;  Peck  S.  W.  & 
Co.  V.  Atwater  Mfg.  Co.,  61  Conn. 
31,  2S  Atl.  699;  Deming  v.  Carring- 
ton,  12  Conn,  i,  30  Am.  Dec.  591 ; 
Morton  v.  Pettibone,  7  Conn.  319,  18 
Am.  Dec.  116;  Beers  v.  Hawley,  2 
Conn.  467 ;  Ramsbottom  v.  Phelps, 
18  Conn.  278. 

Georgia.  —  Terry  v.  Rodahan,  79 
Ga.  278,  5  S.  E.  38,  II  Am.  St.  Rep. 
420;  McLeod  V.  Swain,  87  Ga.  156, 
13  S.  E.  315,  27  Am.  St.  Rep.  229. 

lozva.  —  Wilson  v.  Patrick,  34 
Iowa  362. 

Kentucky.  —  Mann  v.  Cavanaugh, 
no  Ky.  776,  62  S.  W.  854- 

Maine.  —  Walsh  v.  Wheelwright, 
96  Me.  174,  52  Atl.  649;  Royal  v. 
Chandler,  79  Md.  265,  9  Atl.  615,  i 
Am.  St.  Rep.  305- 

Massachusetts.  —  Marcy  v.  Stone, 
8  Cush.  4,  54  Am.  Dec.  736;  Picker- 
ing V.  Reynolds,  119  Mass.  in;  Bos- 
worth  V.  Sturtevant,  56  Mass.  392; 
Chapman  v.  Edmands,  3  Allen  512; 
Blake  v.  Everett,  i  Allen  248;  Os- 
good V.  Coates,  i  Allen  77;  White  v. 
Loring,  24   Pick.   319. 

Mississippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352. 

Missouri.  —  Wynn  v.  Cory,  48  Mo. 
346;  Wood  V.   Hicks,  36  Mo.  326. 

Nezv  Hampshire.  —  'i'ilton  v. 
Emerej',  17  N.  H.  536;  Morrill  v. 
Foster,  33  N.  H.  379;  Smith  v.  For- 
est, 49  N.  H.  230. 

Nezv  Jersey.  —  Miller  v.  Feenane, 
50  N.  J.  L.  32,  II  Atl.  36. 

Nezv  York.  —  Lyon  v.  Ricker,  141 
N.  Y.  225,  36  N.  E.  189;  Swan  v. 
Morgan,  68  N.  Y.  St.  768,  34  N.  Y. 
Supp.   829. 
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North  Carolina.  —  Ellis  v.  Harris, 
106  N.  C.  395,  n  S.  E.  248;  Shaffer 
V.  Gaynor,  n7  N.  C.  15,  23  S.  E. 
154;  Clifton  V.  Fort,  98  N.  C.  173,  3 
S.  E.  726;  Ratliflf  V.  RatlifT,  131  N. 
C.  425,  42  S.  E.  887. 

Tennessee.  —  Dunn  v.  Eaton,  92 
Tenn.  743,  23  S.  E.  163. 

Virginia.  —  Dooley  v.  Baynes,  86 
Va.  644,  10  S.  E.  974;  Fry  v.  Stow- 
ers,  92  Va.  13,  22  S.  E.  500;  Fulton 
v.   Gracey,   15   Gratt.  314. 

Wisconsin.  —  Kreckenberg  v.  Les- 
He,  ni  Wis.  462,  87  N.  W.  450; 
Littlefield  v.  Littlefield,  51  Wis.  25, 
7  N.  W.  223. 

Declarations  of  Ancestor — Title. 
Where,  in  an  action  involving  the  ti- 
tle of  land,  one  of  the  parties  bases 
his  claim  on  succession  from  an  an- 
cestor, a  letter  written  by  such  an- 
cestor, now  deceased,  while  he  was 
a  part  owner  in  the  land,  and  tend- 
ing to  show  that  he  had  sold  and 
conveyed  the  same  to  an  adverse 
party  (defendant),  is  competent  as 
a  declaration  against  the  interest  of 
such  ancestor,  notwithstanding  the 
fact  that  such  heir  (plaintiff)  may 
claim  the  whole  of  such  property 
also  through  other  sources  than  as 
heir  of  such  ancestor.  Terry  v. 
Rodahan,  79  Ga.  278,  5  S.  E.  38,  n 
Am.   St.  Rep.  420. 

That  Declarant  Had  Agreed  to  Sell. 
Declarations  of  the  deceased  owner, 
made  while  he  held  the  title,  to  the 
effect  that  he  had  made  a  parol  con- 
tract to  sell  the  land  to  another  and 
had  received  pay  therefor,  are  ad- 
missible as  declarations  against  in- 
terest ;  the  fact  that  such  declarant 
had  agreed  to  convey  the  land  to 
another  person  than  the  one  named 
in  the  declaration  does  not  alter  the 
rule  where  the  parties  against  whom 
the  declaration  is  urged  claim  the  ti- 
tle which  declarant  owned  at  the  time 
of  the  declaration.  Chadwick  7'. 
Fonner,  69  N.  Y.  404. 

Declarations  of  One  in  Possession. 
The  declarations  of  a  person  made 
while   he   was   in   possession   of  per- 
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admitted  as  the  declarations  of  one  in  possession  concerning  title,  and 
on  the  principle  of  the  res  gestae.^*  And  they  are  sometimes  admit- 
ted as  the  admissions  of  a  person  in  privity  with  those  against  whom 
they  are  offered/"' 

In  an  Action  by  an  Administrator  for  death  by  wrongful  act,  the 
statements  of  his  decedent  indicating  contributory  negligence  are 
admissible  as  declarations  against  interest.^" 

Statements  by  a  deceased  person  that  he  had  given  certain  prop- 
erty in  dispute  to  one  of  the  parties  is  received  on  this  principle  f' 
and  also  statements  as  to  whether  or  not  such  gift  was  intended  as  an 
advancement  ;-*  statement  of  deceased  person  that  another  furnished 


sonal  property,  that  it  belonged  to 
another  under  whom  he  held  as 
bailee,  is  admissible  against  a  person 
claiming  under  such  declarant. 
Bradley  v.  Spofford,  23  N.  H.  444. 

Community  of  Interest.  —  Declara- 
tions of  the  deceased  brother  of  the 
claimant,  with  whom  said  claimant 
claimed  to  own  the  property  in  ques- 
tion, consisting  of  statements  that 
the  property  was  owned  by  a  third 
person,  were  held  admissible  as  being 
against  the  interest  of  the  alleged 
joint  owners.  Abend  v.  Mueller,  11 
111.  App.  257. 

Personal  Property.  —  New  York 
Hule.  —  Under  the  early  New  York 
cases,  it  seems  that  this  rule  did  not 
extend  to  or  include  declarations  of 
a  former  owner  concerning  personal 
property,  and  that  such  declarations, 
though  against  declarant's  interest, 
were  not  admissible.  Paige  z'.  Cag- 
win,  7  Hill  (N.  Y.)  361,  42  Am.  Dec. 
68;  Hurd  v.  West,  7  Cow.  (N.  Y.) 
752;  Foster  v.  Beals,  21  N.  Y.  247; 
Brown  v.  Mailler,  12  N.  Y.  118; 
Chadwick  v.  Fonner.  69  N.  Y.  404. 
But  in  Schenck  v.  Warner,  ^y  Barb. 
(N.  Y.)  258,  it  is  held  that  this  ex- 
ception to  the  general  rule  applies 
only  to  declarations  ofifered  against 
subsvqucnt  purcJwscrs  of  such  per- 
sonal property  for  value. 

84.  Res.  Gestae.  —  Williams  v. 
Ensign,  4  Conn.  456;  Beasiey  v. 
Clarke,  102  Ala.  254,  14  So.  744; 
Beasiey  v.  Howell,  117  Ala.  499,  22 
So.  989;  Marcy  v.  Stone,  8  Cush. 
(Mass.)  4,  54  Am.  Dec.  736;  Ellis  v. 
Janes,  10  Cal.  457;  Bell  z^.  Woodward, 
46  N.  H.  315.  Cotnparc  Currier  v. 
Gale,  14  Gray  (Mass.)  504;  Wood  v. 
Hicks,  36  Mo.  326. 


85.  Spaulding  v.  Hollenbeck,  35 
N.  Y.  204;  Brown  v.  Stutson,  100 
Mich.  574,  59  N.  W.  238,  43  Am.  St. 
Rep.  462. 

86.  Admissible  Against  Adminis- 
trator— .Seyfher  7'.  Otoe  Co.,  X^eb.), 
92  N.  W.  756.  The  written  acknowl- 
edgment of  the  decedent  is  admissi- 
ble against  the  administrator  in  a 
contest  over  a  claim  filed  against  the 
estate.  Succession  of  Trouilly,  52 
La.  Ann.  276,  26  So.  851. 

87.  Lord  V.  New  York  L.  Ins. 
Co.,  95  Tex.  Civ.  App.  216,  66  S.  W. 
290;  Hackney  v.  Vrooman,  62  Barb. 
(N.  Y.)  650;  Howell  V.  Howell,  47 
Ga.  492;  Pritchard  v.  Pritchard,  6g 
Wis.  2>7i,  34  N.  W.  506. 

Other  cases  admit  such  declara- 
tions as  explanatory  of  the  donor's 
intent.  Larimore  v.  Wells,  29  Ohio 
St.   13. 

In  an  action  on  a  promissory  note 
given  in  renewal  of  two  other  notes 
which  had  been  executed  by  the 
promisor  to  the  father  of  the  prom- 
isee in  the  latter  note,  the  father 
l)eing  dead,  it  was  held  that  the 
declarations  made  by  such  father  in 
his  lifetime  to  the  effect  that  he  had 
given  the  two  original  notes  to  the 
payee  of  the  note  in  suit,  were  com- 
petent as  declarations  against  the  in- 
terest of  such  father  in  relation  to  a 
fact  about  which  it  was  presumed  he 
possessed  competent  knowledge. 
Dean  v.  Wilkerson,  126  Ind.  338,  26 
N.   E.  85. 

88.  Waddoll  v.  Waddell,  87  Mo. 
App.  216.  But  see  Johnson  v.  Cole, 
76  App.  Div.  606,  78  N.  Y.  Supp. 
489,  and  notes  38  and  39  infra.  See 
article  "  DESCENT  and  Distribu- 
tion." 
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purchase  money  and  as  to  whether  the  property  is  held  in  trust  f^'  that 
a  deed  to  the  declarant  was  intended  as  a  mortgage  ■,'■'"  that  declarant 
owed  another  person  a  debt  f^  that  a  declarant  was  unable  to  pay  his 
debts  ;**-  that  a  debt  owing  to  declarant  had  been  paid  f^  that  a  debt 
owing  to  a  third  person  had  been  paid  to  declarant  as  agent  f*  and 


89^  California.  —  Warmouth  v. 
Johnson,  58  Cal.  621. 

Georgia.  —  Lamar  r.  Pearre,  90 
Ga.  ^/7,  17  S.  E.  92;  Cunningham  v. 
Schle)',  41  Ga.  426. 

Illinois.  —  German  Ins.  Co.  v. 
BartleU,  188  111.  155,  58  N.  E.  1,075, 
80  Am.  St.  Rep.  172. 

Pennsylvania.  —  Gackenback  v. 
Brouse,  4  Watts  &  S.  546,  39  Am. 
Dec.  104;  Stair  v.  York  Nat.  Bank, 
55  Pa.  St.  364,  93  Am.  Dec.  759- 

Vermont.  —  Connecticut  River  Sav. 
Bank  v.  Albee,  64  Vt.  571,  25  Atl. 
487,  2i3  Am.  St.  Rep.  944. 

The  declarations  of  a  trustee  to  the 
effect  that  an  investment  made  by 
him  in  his  own  name  was  of  a  trust 
fund,  are  admissible  after  his  death 
as  proof  of  the  fact.  Harrisburg 
Bank  V.  Tyler,  3  Watts  &  S.    (Pa.) 

2,7i- 

90.  Harp  v.  Harp,  136  Cal.  421, 
69  Pac.  28;  Ross  V.  Brusie,  64  Cal. 
245,   30   Pac.   811. 

91.  Levering  v.  Rittenhouse,  4 
Whart.    (Pa.)    130. 

Principle  of  Rule 1  he  declara- 
tion of  a  deceased  person  that  he 
ovv'ed  a  debt  to  a  third  person  is  ad- 
missible, though  such  declarant  is  a 
stranger  to  the  suit.  "  Alen  do  not 
falsely  admit  debts  against  them- 
selves ;  and  it  is  this  presumption 
which  induces  the  law  to  admit  such 
a  declaration."  Bartlett  v.  Patton, 
2i  W.  Va.  71,  10  S.  E.  21,  5  L.  R.  A. 

523. 

The  declaration  of  a  person  since 
deceased,  made  two  or  three  days 
before  his  death,  by  which  he  di- 
rected that  a  sum  of  money  be 
brought  from  the  bank  in  order  that 
he  might  pay  a  note  he  had  given 
his  wife,  was  held  competent  as  evi- 
dence to  show  the  decedent's  indebt- 
edness to  his  wife.  Nauman's  Ap- 
peal, 116  Pa.  St.  505,  9  Atl.  934. 

Consideration  of  Alleged  Fraudu- 
lent Transfer.  —  The  declaration  of 
a  person,  since  deceased,  that  he  was 
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indebted  to  a  third  person,  the  pay- 
ment of  which  indebtedness  is  al- 
leged to  have  been  the  consideration 
for  a  bill  of  sale  from  such  declarant 
to  the  person  offering  the  declaration, 
is  competent  to  rebut  the  allegation 
of  fraud  in  the  making  of  such  bill 
of  sale.  Peace  v.  Jenkins,  2>2  N.  C. 
355 ;  Swan  v.  Morgan,  68  N.  Y!  St. 
768,  34  N.  Y.  Supp.  829. 

92.  Quinby  v.  Avres,  (Neb.).  95 
N.   W.  464- 

93.  That  Debt  Has  Been  Paid. 
The  declaration  of  a  deceased  exe- 
cution plaintiff  to  the  effect  that  the 
sheriff  had  paid  him  the  amount  of 
the  execution,  is  admissible  in  an 
action  by  the  sheriff  to  recover  the 
amount  from  the  purchaser  at  the 
execution  sale.  Nichol  v.  Ridley,  5 
Yerg.    (Tenn.)  63,  26  Am.  Dec.  254. 

The  declaration  of  a  former  owner 
of  personal  property,  since  deceased, 
that  he  had  received  payment  from 
the  plaintiff  on  a  sale  of  the  goods, 
is  competent.  White  v.  Chouteau,  i 
E.  D.  Smith  (N.  Y.)  493;  s.  c.  on 
former  appeal,    10   Barb.  202. 

94.  Receipt  of  Deceased  Sheriff. 
In  Livingston  v.  Arnoux,  56  N.  Y. 
507,  where  the  question  at  issue  was 
wh<?ther  certain  property  which  had 
been  sold  under  execution  had  been 
redeemed,  it  was  held  that  a  written 
leceipt  showing  the  payment  of  the 
amount  required  for  such  redemp- 
tion, the  sheriff  being  dead,  was  ad- 
missible as  a  declaration  against  in- 
terest. The  court  said  :  "  The  offi- 
cer thereby  charged  himself  with  the 
money,  and  rendered  himself  ac- 
countable for  it  to  the  creditor.  It 
was  an  admission  against  his  inter- 
est, made  in  respect  to  a  matter  per- 
taining to  his  official  duty.  Written 
memoranda,  made  under  such  cir- 
cumstances, may  reasonably  be  as- 
sumed to  be  truthful,  and  are  evi- 
dence after  the  death  of  the  party 
v.'ho  made  them,  as  well  of  the  fact 
against  his  interest,  as  of  the  other 
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that  a  certain  co-maker  of  a  promissory  note  with  declarant  was 
merely  a  surety.**^  The  declaration  of  a  president  of  a  corporation 
made  while  it  owned  certain  lands  has  been  held  admissible."'^ 

3.  Requisites.- — A.  Declarant. — a.  Must  Be  Deceased.  —  The 
rule  now  under  discussion  is  generally  held  applicable  only  to  the 
declarations  of  deceased  persons ;  if  the  declarant  is  living  they  are 
inadmissible,''^  notwithstanding  he  may  have  left  the  jurisdiction, °-  or 
is  too  ill  to  attend  the  trial/*''  and  is  even  without  hope  of  recoverv,'^ 
though  it  has  been  indicated  that  the  rule  might  be  relaxed  if  the 


incidental  and  collateral  facts  and 
circumstances  mentioned,  and  are 
admissible  irrespective  of  the  fact 
whether  privity  exists  between  the 
person  who  made  them  and  the  party 
against  whom  they  were  offered." 

Payment  to  Deputy  or  Agent.  — In 
Royse  v.  Leaming,  72  Ind.  182,  which 
was  an  action  to  obtain  an  entry  of 
the  satisfaction  of  a  judgment  on  the 
ground  that  while  the  execution  was 
in  the  hands  of  the  sheriff  one  of 
the  defendants  had  made  full  pay- 
ment to  one  of  the  attorneys  for  the 
judgment  plaintiff,  who  was  at  the 
same  time  a  deputy  sheriff,  and  who 
have  since  died,  it  was  held  that  the 
oral  and  written  declarations  of  such 
deceased  deputy  tending  to  show  a 
payment  of  such  judgment  were  ad- 
missible as  possessing  all  the  qualifi- 
cations necessary  to  render  declara- 
tions against  interest  competent  and 
independent  of  any  question  of  the 
effect  of  the  declarations  as  admis- 
sions or  as  part  of  the  res  gestae. 

95.  Friberg  v.  Donovan,  23  111. 
App.  58. 

96.  Holmes  v.  Turner's  Falls  Co., 
150  Mass.  535,  23  N.  E.  305,  6  L.  R. 
A.  283. 

97.  England.  —  Stephens  v.  Guinat, 
I  Moody  &  R.  120;  Harrison  v. 
Blades,  3  Camp.  457;  Spargo  v. 
Brown,  9  B.  &  C.  935;  Phillips  v. 
Cole,  10  Ad.  &  L.  106. 

Alabama.  —  Humes  v.  O'Bryan,  74 
Ala.  64;  Trammel  v.  Hudman,  78 
Ala.  222. 

Connecticut.  —  Fitch  v.  Chapman, 
10  Conn.  8. 

lozi'a.  —  County  of  INIahaska  f.  In- 
galls,  16  Iowa  81. 

Massachusetts.  —  Currier  r.  Gale, 
14  Gray  504. 


Minnesota.  —  Baker  v.  Taylor,  54 
]Minn.  71,  55  N.  W.  823. 

Missouri.  —  Wynn  v.  Cory,  48  ]Mo, 
346.^ 

Neiv  Hampshire.  —  Carpenter  v. 
Hatch,  64  N.  H.  573,  15  Atl.  219. 

Pennsylvania.  —  Buchanan  v, 
Moore,  10  Serg.  &  R.  275. 

South  Carolina.  —  Lowry  v.  Moss, 
I    Strob.   63 

Vermont.  —  Davis  v.  Fuller,  12  Vt. 
178,  36  Am.  Dec.  334;  Warner  v. 
INIcGary,  4  \'t.  507;  Miller  v.  Wood, 
4+  Vt.  378. 

"  I  am  also  of  the  opinion  that  the 
declarations  were  properly  rejected. 
They  could  only  be  received  as  decla- 
rations against  the  interest  of  the 
party  making  them.  But  then  the 
general  rule  is  that  the  party,  if  liv- 
ing, must  be  called ;  Arnitt  was  still 
living  at  the  time  of  the  trial."  Hol- 
royd,  J.,  in  Barough  v.  White,  4  B, 

&  c.  325-329- 

Declarant  Living.  —  It  was  held 
in  Churchill  v.  Smith,  16  Vt.  560, 
that  the  admissions  of  a  wife  made 
after  her  marriage,  and  against  the 
interest  of  herself  and  her  husband, 
are  inadmissible  in  a  suit  brought  by 
the  husband  in  relation  to  the  sub- 
ject matter  concerning  which  the 
declarations  were  made.  The  fact 
that  such  wife  can  not  be  examined 
as  a  witness  does  not  alter  the  rule. 

98.  Stephen  v.  Guinot,  i  M.  &  R. 
120.  Compare  County  of  Mahaska  r. 
Ingalls,   16  Iowa  81. 

99.  Gaither  v.  ]\Iartin,  3  Md.  146. 
1.     Harrison    v.    Blades,    3    Camp. 

457.  Rut  in  Griffith  v.  Sauls,  77 
Tex.  630,  14  S.  W.  230.  where  the 
declarant  was  very  old  and  had  lost 
the  power  of  speech,  the  declarations 
were  admitted.  The  preceding  case 
was   not   referred   to. 

Vol.  IV 


94 


DECLARATIONS. 


declarant  had  become  insane,-  or  is  one  who  could  not  be  compelled 
to  testify.^ 

The  neason  for  this  requisite  has  been  given  as  the  danger  of  col- 
lusion.* But  it  has  also  been  placed  on  the  ground  that  only  when 
the  declarant  is  dead  are  his  unsworn  declarations  the  best  evidence.^ 
This  test,  however,  will  not  always  hold,  for  the  declaration  might  be 
received  if  its  author  were  dead,  notwithstanding  there  was  better 
existing  evidence  of  the  same  fact.*' 

b.  Must  Hare  Had  Kuozdcdge.  —  Another  qualification  on  the 
part  of  the  declarant  usually'  insisted  upon  is  that  he  should  have 
had  peculiar  means  of  knowing  the  facts  concerning  which  his 
declaration  is  made.*  And  it  has  been  held  that  though  the  declar- 
ant stands   in  a   close  and  confidential   relation  wnth  the  intestate 


2.  Declarant  Insane County  of 

Mahaska  v.  Ingalls,  i6  Iowa  8i. 

"  It  is  admitted  to  be  law  that  the 
declarations  of  a  deceased  person  or 
a  kmatic,  not  a  party  to  the  action, 
are  admissible,  when  they  have  been 
made  against  his  interest,  as  between 
third  parties."  Jones  v.  Henry,  84 
N.   C.  320,   7,y  Am.   Rep.  624. 

3.  Harriman  v.  Brown,  8  Leigh 
(Va.)  697,  the  court  saying:  "The 
declarations  of  Milburn  against  his 
own  interest  (if  they  are  to  be  con- 
sidered as  declarations)  were  prop- 
erly introduced ;  for  that  is  a  sanc- 
tion for  his  veracity  which  the  law 
has  always  respected ;  and  as  he 
could  not  be  compelled  to  testify,  his 
admissions  ought  to  be  received  as  if 
he  were  dead.  See  on  this  subject, 
Stark,  on  Ev.,  part  4,  p.  42,  in  note 
citing  I  Esp.  N.  P.  Cas.  458.  See 
also  2  T.  R.  54,  5  T.  R.  121." 

The  contrary  was  held  in  Churchill 
V.  Smith,  16  Vt.  560.  Compare  Net- 
tles V.  Harrison,  2  McCord  (S.  C.) 
230. 

4.  Lowry  v.  Moss,  I  Strob.  (S. 
C.)  63,  the  court  saying:  "If  the 
rule  were  not  confined  to  such  cases, 
collusions  might  be  formed  between 
the  party  and  the  witnesses,  who 
might  easily  be  induced  to  make 
declarations  which  they  would  be 
afraid  to  verify  on  oath  in  open 
court;  and  without  this,  partial  state- 
ments and  misapprenensions  in  vari- 
ous particulars,  which  are  essential 
to  the  whole  truth,  would  operate 
great  injustice.  A  more  striking 
case  than  the  present  of  the  danger 
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of  receiving  such  declarations  could 
hardly  be  presented."  Compare  Phil- 
lips V.  Cole,  10  Ad.  &  L.  106. 

5.  Admitted  As  Best  Evidence. 
Trammel  v.  Hudman,  78  Ala.  222, 
the  court  saying :  "  The  declaration 
made  by  Worthington  that  Hudman 
had  paid  him  all  that  he  owed,  and 
that  nothing  remained  due,  although 
competent  as  an  admission  against 
the  defendant,  was  not  binding  on  a 
third  person  whose  rights  might  be 
affected  by  it.  Such  declarations, 
although  made  against  interest,  are 
regarded  as  mere  hearsay  except 
when  it  is  shown  that  the  declarant 
is  since  deceased,  and  then  they  are 
admitted  only  on  the  principle  that 
they  constitute  the  best  evidence  of 
which  the  nature  of  the  case  will  ad- 
mit." Humes  v.  O'Bryan,  74  Ala. 
64;  Greenl.  on  Ev.  (14th  ed.),  §147. 
See  also  Wood  v.  Hicks,  36  Mo.  326; 
Watson  7'.  Young,  30  S.  C.  144,  8  S. 
E.  706. 

6.  "  It  being  once  established  that 
such  admissions  are  evidence  of  the 
facts  admitted,  it  can  make  no  differ- 
ence that  the  same  facts  might  have 
been  proved  by  evidence  of  another 
kind ;  as  for  instance,  by  a  living  wit- 
ness. And  we  find  that  admissions 
by  deceased  persons  might  have  been 
given."  Middleton  v.  Melton,  10  B. 
&  C.  317.     And  see  I.  6  B.b  ante. 

7.  Taylor  on  Ev.  (8th  ed.),  Vol. 
I,  §  609,  says  of  this  requirement, 
that  it  is  "  law  taken  for  granted." 

8.  County  of  Mahaska  v.  Ingalls, 
16  Iowa  81  ;  South  Hampton  v.  Fow- 
ler, 54  N.  H.   197;  Baker  v.  Taylor, 
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against  whose  estate  the  declaration  is  sought  to  be  used,  the  latter 
is  inadmissible  without  further  proof  of  knowledge  on  the  part  of 
the  declarant  concerning  the  particular  transaction  in  controversy.^ 
In  a  leading  English  case/°  the  court  is  reported  to  have  gone  so  far 
as  to  indicate  that  the  declarant  must  have  been  one  who  could  have 
been  examined  in  court  during  his  lifetime.  And  this  qualification 
of  the  rule  has  been  adopted  in  certain  American  cases. ^^  But  it 
was  repudiated^-  by  the  alleged  author  of  the  opinion  in  the  leading 
case  above  referred  to,  and  by  other  English  decisions.^'' 

B.  Declarations.  —  a.  Must  Be  Self-Disserving.  —  The  decla- 
ration which  will  be  admissible  under  this  rule  must  be  one  which  is 
against  the  interest  of  the  declarant;^*  and  this  must  generally  be 


54  Minn.  71,  55  N.  W.  823 ;  Wynn  v. 
Cory,  48  Mo.  346;  Morein  v.  Solo- 
mon, 7  Rich.  L.  (S.  C.)  97. 

"The  declarations  of  a  person  who, 
having  peculiar  means  of  knowing  a 
particular  fact,  makes  them  against 
his  own  interest,  are,  after  his  death, 
admissihle  in  evidence."  Gleadow  v. 
Atkins,  3  Tyrwh.  302,  i  C.  &  M. 
410.  See  also  Marks  v.  Lahee.  3 
Bing.  (N.  C.)  408;  Doe  v.  Robson, 
15  East  32;  Bird  z\  Hueston,  10  Ohio 
St.  418. 

9.  We  do  not  think  that  witliin 
the  true  meaning  of  the  rule,  the 
transactions  which  the  declarations 
were  ofifered  to  establish  could  be 
said  to  be  within  the  peculiar  knowl- 
edge of  the  person  making  the  decla- 
rations. The  action  was  brought  by 
Ralph  Hueston  to  recover,  of  the 
administrator  of  Mathew  Hueston, 
for  services  rendered  to  the  intes- 
tate in  his  lifetime.  The  declara- 
tions were  ofifered  to  show  that  said 
services  were  rendered  for,  and  at 
the  request  of,  said  intestate.  The 
person  whose  declarations  were  of- 
fered was  shown  to  be  the  son  of 
the  intestate,  his  attorney  at  law  and 
agent,  and  intimately  acquainted  with 
his  business.  But  this  does  not  show 
any  peculiar  knowledge  of  the  sub- 
ject matter  of  the  declarations  on 
the  part  of  the  person  making  them, 
or  that  it  was  his  duty  to  know.  We 
suppose  the  rule  requires  that  it 
should  appear  that  the  person  had 
competent  knowledge ;  that  is,  was 
cognizant  of  the  fact,  or  that  it  was 
his  duty  to  know.  If  he  were  not  so 
situated   as   to   make   it   his    duty   to 


know,  an  inference  that  he  might 
have  known,  or  very  probably  would 
have  known,  will  not  suffice.  There 
must  be  enough  to  create  a  presump- 
tion that  he  did  in  fact  have  knowl- 
edge-. The  proof  offered  in  this  case 
fails  to  show  that  the  particular 
transaction  of  the  employment  of 
Ralph  Hueston  by  the  intestate  was 
under  the  immediate  supervision  and 
direction  of  Robert  T.  Hueston,  or 
that  it  was  his  duty  to  take  cogni- 
zance of  that  transaction."  Bird  v. 
Hueston,  10  Ohio  St.  418. 

10.  Higham  v.  Ridgway,  10  East 
log;  Thayer's  Cases  (2nd  ed.),  480. 
Compare  Roe  v.  Rawlings,  7  East 
290. 

11.  White  V.  Chouteau,  i  E.  D. 
Smith  493,  .y.  c.  10  Barb.  202;  Fri- 
berg  v.   Donovan,  23  111.  App.   58. 

12.  "  This  rule  is  supposed  to  be 
varied  by  Higham  v.  Ridgway,  and  I 
am  there  supposed  to  have  used  an 
expression  which  would  be  a  qualifi- 
cation of  the  rule.  The  expression 
reported  to  have  been  used  by  mc  in 
that  case  is,  '  H  he  could  have  been 
examined  to  it  in  his  lifetime.'  That 
qualification  is  not  introduced  in  any 
other  case;  but  the  rule  is  invariably 
laid  down  without  any  such  qualifi- 
cation ;  and  I  have  great  doubts 
whether  I  ever  used  the  expression." 
Baron  Bailey  in  Gleadow  v.  Alkin,  i 
C.  &  M.  410. 

13.  Short  V.  Lee,  2  Jac.  &  W.  489; 
Scarle  v.  Lord  Barrington,  2  Strange 
826.  And  see  Whitchurst  v.  Pctti- 
pher,  87  N.  C.  179,  42  Am.  Rep.  520. 

14.  lingland.  —  Queen  v.  Parish 
of  Birmingham,  i  B.  &  S.  763 ;  Pad- 
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wick  V.  Wittcomb,  4  H.  L.  Cas.  425; 
Sussex  Peerage  Case,  11  CI.  &  F. 
85 ;  Queen  v.  Inhabitants  of  Worth, 
4  Q.  B.  132;  Davis  v.  Lloyd,  i  C.  & 
K.  275;  Middleton  v.  Melton.  10  B. 
&  C.  317;  Doe  V.  Robson,  15  East 
32;  Smith  V.  Blakely,  L.  R.  2  Q.  B. 
326;  Thayer's  Case   (2nd  ed.)   493. 

At  one  time  it  seems  to  have  been 
sufficient  that  the  declarant  had  "no 
interest  to  falsify."  Roe  v.  Raw- 
lings,  7  East  290;  Doe  v.  Robson,  15 
East  34.  But  it  is  no  longer  the  rule. 
Barker  v.  Ray,  2  Russell  76;  Haynes 
T  Guthrie,  13  Q.  B.  (1884)  818;  i 
Taylor  on  Ev.  (9th  ed.).  §670; 
Thayer's  Cases    (2nd  ed.),  507- 

United  States.  —  Wilson  v.  Simp- 
son. 9  How.   109. 

Alabama.  —  Humes  v.  O'Bryan,  74 
Ala.  64. 

California.  —  Rice  v.  Cunningham. 
29  Cal.  500;  Poorman  v.  Miller,  44 
Cal.  275;  Fischer  v.  Bergson,  49  Cal. 
297;  Stephenson  v.  Hawkins,  67  Cal. 
ic6,  7  Pac.  198;  Bedell  v.  Scoggins 
(Cal),  40  Pac.  954;  Rulofson  v. 
Billings,  140  Cal.  452,  74  Pac.  35,  the 
court  saying:  "The  declarations  of 
a  deceased  person  not  against  his  in- 
terest, and  made  outside  of  the  pres- 
ence of  the  party  sought  to  be  bound 
b}   them,  are  not  admissible." 

District  of  Columbia.  —  Nieman  v. 
Mitchell,  2  Ct.  of  Appeal  (D.  C.) 
195- 

Iowa.  —  Mahaska  County  v.  In- 
galls,  16  Iowa  81 ;  Thayer's  Cases, 
(2nd  ed.),  502;  Luke  v.  Koenen,  120 
Iowa  103,  94  N.  W.  278;  Ellis  V. 
Newell,  120  Iowa  71,  94  N.  W.  463; 
Wilson  V.  Patrick,  34  Iowa  362. 

Maine.  —  Royal  v.  Chandler,  79 
Me.  265,  9  Atl.  615,  I  Am.  St.  Rep. 

305- 

Massachusetts.  —  Baxter  t'.KnowIes, 
12  Allen  114;  Ware  v.  Brookhouse, 
JT,  Mass.  454;  Blake  v.  Everett,  i  Al- 
len 248;   Osgood  V.   Coates,   i    Allen 

77- 

Minnesota.  —  Baker  v.  Taylor,  54 
Minn.  71,  55  N.  W.  823. 

Mississippi.  —  Whitfield  v.  Whit- 
field. 40  Miss.  352. 

Missouri.  —  Criddle  v.  Criddle,  21 
Mo.  552. 

Nciv  Hampshire.  —  Morrill  v.  Fos- 
ter, 2,3  N.  H.  379;  South  Hampton  v. 
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Fowler,  54  N.  H.  197;  Smith  v. 
Powers,  IS  N.  LI.  546. 

Neiv  York.  —  Clason  v.  Baldwin,  56 
Hun  326,  9  N.  Y.  Supp.  609;  John- 
son V.  Cole,  76  App.  Div.  606,  78  N. 
Y.  Supp.  489;  Lowery  v.  Erskine,  113 
N.  Y.  52,  20  N.  E.  588. 

North  Carolina.  —  Jones  v.  Henry, 
84  N.  C.  320,  2)7  Am.  Rep.  624. 

South  Carolina.  —  Morein  v.  Solo- 
mons, 7  Rich.  L.  97 ;  Gilchrist  v. 
Martin,  Bail.  Eq.  492. 

Texas.  —  Morgan  v.  Butler,  23  Tex. 
Civ.  App.  470,  56  S.  W.  689;  Gil- 
bert V.  Odum,  69  Tex.  670,  7  S.  W. 
510. 

Vermont.  —  Godding  v.  Orcutt.  44 
Vt.  54;  Putnam  v.  Fisher,  52  Vt.  191, 
36  Am.  Rep.  746. 

r/rg/n /a.  —  Masters  v.  Varner,  5 
Gratt.   168,  50  Am.  Dec.  114. 

When  Deceased  Declarant  Might 
Have  Been  Witness.  —  In  Duncan  v. 
Searborn,  Rice  (S.  C.)  27,  it  was  held 
that  the  declaration  of  one  of  the 
signers  of  a  note,  since  deceased,  and 
whose  signature  was  the  first  on  the 
note,  was  inadmissible  to  prove  that 
he  was  the  principal  and  the  other 
persons  his  co-sureties.  It  was 
sought  to  introduce  such  declara- 
tion on  the  ground  that  the  declarant 
was  not  interested  in  the  controversy 
between  his  sureties  (between  whom 
the  action  was  pending,)  and  that 
his  declaration  went  to  charge  himself 
with  the  whole  debt.  It  was  held 
that  the  testimony  did  not  come 
within  any  of  the  exceptions  to  the 
hearsay  rule,  and  that  the  fact  that, 
if  alive,  the  declarant  might  have 
been  a  zvitness,  was  a  conclusive  an- 
swer against  the  admissibility  of  dec- 
larations as  being  against  interest. 

Partly  Against  and  Partly  in 
Favor  of  Deceased When  the  de- 
ceased, in  paying  money  to  a  third 
person  in  satisfaction  of  a  debt  of  the 
defendant,  stated  to  the  person  to 
whom  he  made  the  payment  that  part 
of  it  was  paid  from  his  (deceased's) 
own  resources  and  the  balance  was 
the  defendant's  own  money,  it  was 
held  that  the  declaration  of  the  in- 
testate, so  far  as  it  related  to  the 
money  paid  by  the  defendant,  was 
against  interest  and  therefore  admis- 
sible, but  that  the  remainder  of  the 
declaration,    being    directly    in    favor 
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a  pecuniary  interest^^  as  the  courts  have  very  generally  held,  though 


of  the  claim  of  deceased's  estate  in 
seeking  to  recover  the  item  from  the 
defendant,  was  in  favor  deceased's 
interest  and  therefore  incompetent 
even  as  part  of  the  res  gestae.  Bar- 
ber V.  Bennett,  62  Vt.  50,  19  Atl.  978. 

Contra.  —  Moore  v.  Pahner,  14 
Wash.  134,  44  Pac.  142,  which  was 
an  action  brought  to  recover  upon  a 
promissory  note  alleged  to  have  been 
executed  during  the  lifetime  of  the 
testator  of  the  defendants  (his  ex- 
ecutors), the  alleged  consideration 
for  the  note  consisting  principally  of 
legal  services  rendered  the  deceased 
by  plaintiff.  The  defense  was  a  de- 
nial of  the  signature  and  execution  of 
the  note.  For  the  purpose  of  show- 
ing the  improbability  of  the  deceased's 
allowing  such  a  large  sum  as  the  face 
of  the  note  to  the  plaintiff  for  legal 
services,  and  to  further  show  that  if 
such  services  were  rendered  they  were 
unimoortant,  and  the  estimate  in 
which  deceased  held  the  plaintiff  as 
an  attorney,  the  executors  were  per- 
mitted by  the  trial  court,  over  plain- 
tiff's objection,  to  give  in  evidence 
certain  declarations  of  the  deceased 
by  which  he  informed  the  witnesses 
just  before  the  date  of  the  note  that 
he  had  settled  wih  all  the  attorneys 
employed  by  him  previous  to  that 
time,  and  also  deceased's  opinion  as 
to  the  abilitv  of  the  plaintiff.  The 
appellate  court  held  that  no  error  was 
cominitted.     Dunbar,  J.,  dissenting. 

In  Framingham  Mfg.  Co.  v.  Bar- 
nard, 2  Pick.  (Mass.)  532,  which  was 
an  action  involving  the  dealings  be- 
tween a  principal  and  his  agent,  it 
was  held  that  the  declarations  and 
letters  of  a  deceased  agent  tending  to 
show  that  the  fault  was  his,  were  in- 
admissible to  prove  that  the  principal 
had  used  good  faith  and  diligence  in 
his  dealings  with  the  agent.  The 
court  held  that  the  declarations  did 
not  come  within  any  of  the  excep- 
tions to  the  hearsay  rule. 

Boundaries.  —  Against  Interest. 
Distinction  Between  Respective  Dec- 
larations.—In  Pike  V.  Hayes,  .14  N. 
H.  19,  40  Am.  Dec.  171,  which  was 
an  action  between  the  surviving  chil- 
dren of  PI.  and  his  wife,  both  de- 
ceased, who  had  lived  on  a  farm,  part 


of  which  belonged  to  the  husband 
and  part  to  the  wife,  the  plaintiff 
owning  the  land  of  the  husband  and 
the  defendant  that  of  the  wife,  the  is- 
sue was  whether  the  acts  constitut- 
ing the  'alleged  trespass  were  done 
on  the  land  of  the  wife  or  that  of  the 
husband.  The  defendant  introduced 
evidence  of  the  declarations  of  the 
wife  made  during  the  lifetime  of  the 
husband,  and  since  his  death,  show- 
ing that  her  land  did  not  extend  far 
enough  to  include  the  locus  in  quo, 
but  that  it  was  on  the  land  of  her  hus- 
band. The  court  in  discussing  the 
question  uses  this  language :  "  The 
declarations  of  Mrs.  Hayes  do  not 
come  within  the  description  of  decla- 
rations against  interest.  When  she 
made  them  there  was  no  controversy 
about  the  boundaries  of  the  respec- 
tive lots.  No  person  set  up  any  claim 
to  the  locus  in  quo  which  she  was 
called  upon  to  resist,  nor  did  she  ad- 
mit that  the  land  of  which  she  was 
in  possession  belonged  to  another. 
They  were  not  declarations  against 
her  interest,  unless  it  be  against  the 
interest  of  a  landholder  to  admit  that 
his  land  has  any  boundaries  whatever. 
They  were  simply  statements  where 
the  boundary  was  between  her  land 
and  that  of  her  husband,  and  they 
were  nothing  more.  She  knew  where 
the  boundary  was,  probably,  and  had 
no  motive  "to  make  a  misstatement 
about  it.  If  admissible,  they  must  be 
so  on  some  other  ground  than  their 
probability  derived  from  their  being 
against  her  interest.  The  effect  of 
her  declaration  was  that  they  tended 
to  prove  that  the  land  which  her  heirs 
claimed  b}'  descent  from  her  did  not 
belong  to  her;  but  they  might  have 
that  effect  without  coming  within  the 
legal  definition  of  declarations  against 
interest. 

"  But  the  evidence  was  admissible 
on  another  ground.  It  was  a  state- 
ment by  a  deceased  owner  of  land, 
where  her  boundary  was,  and  as  such 
it  binds  her  and  her  privies." 

15.  Luke  V.  Koencn,  120  Iowa 
103,  94  N.  W.  278.  See  cases  cited 
in  preceding  note. 

Principle.  —  "  It  is  well  settled  that 
where  the   entry   is   offered   upon  the 
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there  are  decisions  holding  that  a  proprietary/ •"'  and  even  what  may 
be  termed  a  "  social  "  interest  has  been  held  sufficient."     Such  an 


ground  that  it  is  against  the  interest 
of  the  declarant,  it  must  be  of  a 
pecuniary  and  proprietary  nature;  the 
declaration  in  such  cases  derives  its 
value  exclusively  from  the  fact  that 
the  person  has  made  an  entry  or 
charge  which  it  is  against  his  interest 
to  make,  and  the  effect  of  which  will 
be  to  render  him  pecuniarily  liable 
to  some  third  person."  Tate  v.  Tate, 
75  Va.  522. 

Declaration  of  Endorser  of  Note. 
It  was  held  in  JNIoehn  v.  Moehn,  105 
Iowa  710,  75  N.  W.  52,  that  the  dec- 
larations of  a  deceased  payee  and  en- 
dorser of  a  note,  after  he  had  parted 
with  all  interest  in  the  note,  to  the 
effect  that  it  had  not  been  paid,  and 
that  his  wife  (the  plaintiff)  was  the 
owner  of  it,  were  inadmissible  as  not 
being  against  the  pecuniary  interest 
of  the  declarant.  "  It  is  insisted, 
however,  that  he  was  liable  to  the 
plaintiff  as  endorser.  Let  this  be 
conceded ;  yet  we  do  not  think  that 
his  statements  that  the  note  had  not 
been  paid,  and  that  it  belonged  to  his 
wife,  v/ere  so  against  his  pecuniary 
interests  as  to  render  them  admissible 
as  evidence.  They  were  surely  in  the 
interests  of  his  wife,  and  therefore, 
to  some  extent,  in  his  own  interest. 
If  it  is  shown- that  the  defendant  was 
insolvent,  there  would  be  some  rea- 
son for  saying  that  the  declarations 
were  against  the  pecuniary  interest  of 
the  deceased,  in  view  of  his  indorse- 
ment of  the  note ;  but  under  the  facts, 
we  think  there  is  no  showing  of  ad- 
verse pecuniary  interests,  nor  of  the 
absence  of  motive  to  falsify  the  fact, 
as  to  render  this  evidence  competent." 

Payment  to  Deceased  Agent In 

an  action  brought  by  a  corporation  to 
recover  on  a  subscription  to  its  cap- 
ital stock,  it  being  necessary  to  prove 
a  payment  by  the  defendant  of  a  cer- 
tain sum  on  each  share,  the  declara- 
tion of  a  person  then  deceased,  who 
was  one  of  the  commissioners  authoi- 
ized  to  receive  the  subscriptions  to 
the  stock,  to  the  effect  that  the  de- 
fendant had  made  such  preliminary 
payment  to  him  during  his  lifetime 
was  held  inadmissible.     Western  Md. 
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R.  Co.  V.  Manro,  32  Aid.  280.  But 
compare  Livingston  v.  Arnoux,  56 
N.  Y.  507,  and  Royse  v.  Leaming,  72 
Ind.   182. 

16.  "  It  has  been  held,  over  and 
over  again,  in  the  analogous  case  of 
declarations  against  pecuniary  inter- 
est, that  the  declaration  of  the  de- 
ceased person  may  be  received  not 
only  to  prove  so  much  contained  in  it 
as  is  adverse  to  his  pecuniary  interest, 
but  to  prove  collateral  facts  stated  in 
it ;  at  all  events,  so  far  as  relates  to 
facts  which  are  not  foreign  to  the 
declaration,  and  may  have  been  taken 
to  form  a  substantial  part  of  it.  That 
being  settled,  I  cannot  see  in  prin- 
ciple an}'  reason  why  the  same  effect 
should  not  be  given  to  declarations, 
against  proprietary  as  to  declarations 
against  pecuniary  interest."  Queen 
v-  Parish  of  Birmingham,  i  B.  &  S. 
761. 

17.  "  Social  "  Interest In  State 

z'.  Alcorn,  7  Idaho  599,  64  Pac.  1,014, 
97  Am.  St.  Rep.  252,  which  was  a 
prosecution  for  abortion,  one  phase 
of  the  evidence  is  discussed  as  fol- 
lows : 

"  It  is  argued  on  behalf  of  appel- 
lant that  it  was  prejudicial  error  on 
the  part  of  the  trial  court  to  admit 
the  declaration  of  the  deceased,  made 
to  the  witness,  Mrs.  Johnson,  at  the 
time  said  witness  introduced  de- 
ceased to  appellant,  touching  her  con- 
dition as  to  pregnancy.  It  is  con- 
tended that  this  is  hearsay  evidence. 
It  was  hearsay.  But  hearsay  evi- 
dence is  sometimes  admissible.  Dec- 
larations of  the  parties  to  a  transac- 
tion, and  sometimes  of  third  parties 
who  are  dead,  relating  to  and  explan- 
atory of  the  principal  act  being  in- 
vestigated, are  admissible,  especially 
when  such  declaration  is  against  the 
interest  of  the  party  making  it.  The 
declaration  was  against  the  interest 
of  the  deceased.  It  tended  to  show 
a  state  of  facts  inconsistent  with  her 
observance  of  the  rules  of  chastity. 
No  beneficial  purpose  of  the  deceased 
could  be  served  by  the  declaration. 
It  tended  to  show  her  motive  in  meet- 
ing the  appellant.     Taken  in  connec- 
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interest  as  would  arise  from  the  fact  that  the  declaration  would 
subject  the  declarant  to  penal  consequences  has  been  held  sufficient/^ 
but  this  has  been  denied/'*  The  interest  which  is  declared  against 
must  exist  at  the  time  when  the  declaration  is  made.-" 

It  is  sufficient  if  the  declaration  was  against  the  apparent  interest 
of  the  declarant  at  time  when  made.-^  Thus,  the  declaration  of  a 
person  in  possession  of  property  that  he  held  the  same  under  another 


tion  with  declarations  of  the  appel- 
lant ...  it  tends  to  show  the  na- 
ture of  the  relations  between  appellant 
and  deceased ;  and,  while  appellant 
objected  to  the  evidence  proving  this 
declaration,  yet,  to  subserve  his  own 
ends,  he  testifies  to  alleged  declara- 
tions made  by  the  deceased  at  the 
same  time  in  regard  to  her  condition. 
If  the  declarations  of  deceased  as  to 
her  condition  are  admissible,  and  ap- 
pellant took  that  ground  in  the  trial 
court,  it  is  upon  the  idea  that  it  is 
either  a  part  of  the  rvs  gestae,  or 
else  on  the  ground  that  it  was  con- 
nected with  the  alleged  ofifense,  made, 
not  in  favor  of.  but  against  the  inter- 
est of,  the  declarant,  who  is  now 
dead,  hence  that,  in  all  probabilityj 
the  statement  is  true.  Now,  if  decla- 
rations made  to  the  appellant  under 
such  circumstances  are  competent, 
why  is  not  the  declaration  of  the  de- 
ceased made  to  Mrs.  Johnson,  as  tes- 
tified to  by  her,  competent?  If  this 
declaration  had  been  made  after  the 
assault  it  would  not  have  been  admis- 
sible ;  but  it  was  made  before  the 
transaction  between  appellant  and  de- 
ceased commenced,  with  direct  rela- 
tion thereto,  against  the  interest  of 
the  party  who  made  it,  and  who  is 
now  dead,  and  we  think  it  admis- 
sible." 

18.     Infamy  and  Crime It    was 

held  in  Coleman  v.  Frazier,  4  Rich. 
L.  (S.  C).  146,  53  Am.  Dec.  727,  that 
the  declaration  of  a  deceased  person 
to  the  efi^ect  that  he  had  stolen  prop- 
erty, thereby  rendering  himself  liable 
to  a  penal  consequence,  was  admis- 
sible as  a  declaration  against  interest 
in  an  action  between  third  parties. 
"  So  here  we  have  every  guaranty  of 
its  truthfulness  —  the  grave  conse- 
quences of  infamy,  and  at  last,  ten 
years'  imprisonment,  would  certainly 
insure  the  truth  of  the  speaker." 

Conversion  of  Public  Moneys It 


was  held  in  Scott  County  v.  Fluke, 
34  Iowa  317,  that  the  declarations  of 
a  deceased  deputy  county  treasurer, 
to  the  effect  that  he  had  converted 
public  money  to  his  own  use,  and 
had  falsified  the  public  records,  were 
admissible  in  an  action  on  the  bond 
of  his  principal  to  recover  for  the 
shortage  in  his  accounts,  and  that 
such  declarations  possessed  all  the 
attributes  to  make  them  competent. 
The  fact  that  the  declarations  would 
have  subjected  the  declarant  to  penal 
consequences,  strengthened  their  ad- 
missibility and  added  to  their  weight. 
And  see  Countj^  of  Mahaska  v.  In- 
galls,  16  Iowa  81. 

19.  Sussex  Peerage  Case,  11  CI. 
&  F.  85,  where  the  declaration  of  the 
deceased  clergyman  that  he  had  cele- 
brated an  unlawful  marriage  were 
held  inadmissible.  Lord  Campbell 
said :  "  I  think  it  would  lead  to 
most  inconvenient  circumstances,  both 
to   individuals   and   to   the   public,    if 

'we  were  to  say  that  the  apprehension 
of  a  criminal  prosecution  was  an  in- 
terest which  ought  to  let  in  such  dec- 
larations in  evidence."  Davis  z'. 
Lloyd,  I  C.  &  K.  275.  Compare 
Thayer's  Cases,   (2nd  ed.)   502. 

20.  Westcott  V.  Westcott,  75  Iowa 
628,  35  N.  W.  649 ;  Wynn  v.  Cory,  48 
]\Io.  346;  Hutchins  v.  Hutchins,  98 
N.  Y.  56;  Noyes  r.  Morrill,  108  Alass. 

396. 

Declaration  May  Serve  Present  In- 
terest. —  It  was  held  in  Searle  v. 
Lord  Barrington,  2  Strang;  827,  that 
the  declaration  of  an  obligee  in  a 
bond,  which  consisted  of  a  written 
endorsement  of  interest  being  paid 
within  twenty  years,  was  admissible 
in  a  suit  on  the  bond  against  the  suc- 
cessors in  interest  of  the  obli.gor,  for 
the  purpose  of  overcoming  the  pre- 
sumption of  payment  of  such  bond 
during  said  twentv  years. 

21.'  Baron    DeBode's    Case,   8   Ad. 
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as  tenant  or  otherwise  is  competent  because  against  declarant's 
ownership,  which  is  presumed  from  possession.--  It  has  been  held 
that  the  effect  of  the  declaration  must  be  to  place  the  declarant  in 
a  more  unfavorable  position  than  he  would  have  occupied  if  it 
were  not  true,  in  order  to  render  it  admissible.-^     A  self-servino- 


&  El.  208;  Raine  v.  Raine,  30  Ala. 
425. 

Against      Interest Presumption. 

In  Hosford  v.  Rowe,  41  Minn.  245, 
42  N.  W.  1,018,  it  appeared  that  the 
deceased,  during  his  lifetime,  was  the 
owner  of  a  large  estate ;  had  been 
once  married  and  had  six  children 
living;  at  the  age  of  seventy  he  en- 
tered into  an  ante-nuptial  contract 
prior  to  a  second  marriage  which  was 
thereafter  solemnized.  This  contract 
provided  that  his  wife,  upon  his 
death,  was  to  have  an  absolute  one- 
seventh  of  all  his  property  in  lieu  of 
the  one-third  interest  to  which  she 
would  otherwise  have  been  entitled 
by  law.  On  an  issue  between  such 
wife  and  the  heirs  of  the  deceased 
as  to  whether  or  not  such  ante-nup- 
tial contract  had  been  annulled  by 
deceased  during  his  lifetime,  it  was 
held  that  owing  to  the  great  differ- 
ence in  the  ages  of  the  deceased  and 
his  wife,  the  law  would  presume  that 
the  husband  would  die  first,  and  tak- 
ing this  into  consideration  his  decla- 
rations made  to  a  third  party  to  the 
effect  that  he  had  burned  the  con- 
tract, and  that  he  desired  to  let  his 
wife  have  the  largest  part  of  his 
money,  were  admissible  as  a  declara- 
tion against  interest.  "  By  force  of 
the  ante-nuptial  agreement,  the  hus- 
band's power  to  dispose  of  his  estate 
was  greater  than  it  would  be  if  that 
contract  should  be  annulled.  Bv  that 
contract  the  interest  which  his  widow 
could  enjoy  in  his  estate,  upon  his 
death,  was  limited  to  one-seventh 
part,  as  against  the  one-third  which 
our  law  gives  when  unaffected  by 
such  an  agreement.  It  was  for  his 
interest  to  preserve  the  larger  power 
of  disposition  with  respect  to  his 
property  which  the  contract  secured 
to  him." 

Contra In     Scribner    v.    Adams, 

73  Me.  541,  where  an  insurance  policy 
had  been  assigned  to  the  declarant  in 
his  lifetime  in  trust  for  himself  and 
others,  it  was  held  that  certain  decla- 
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rations  of  the  deceased,  although  ap- 
parently against  his  own  right  as  sole 
assignee  of  the  policy,  were  inadmis- 
sible where  their  effect  would  be  to 
favor  or  support  the  position  now 
taken  by  representatives  of  the  declar- 
ant against  other  beneficiaries. 

22.  Bliss  V.  Winston,  i  Ala.  344; 
Doe  V.  Evans,  8  Blackf.  (Ind.)  322; 
Currier  v.  Gale,  80  Mass.  504;  Marcy 
V.  Stone,  8  Cush.  (Mass.)  4,  54  Am. 
Dec.  736;  Hiester  7/.  Laird,  i  Watts 
&  S.  (Pa.)  245;  Rand  v.  Dodge,  17 
N.  H.  343;  Davies  v.  Pierce,  2  T.  R. 
53- 

In  Peaceable  v.  Watson,  4  Taunt 
16,  Mansfield,  C.  J.,  is  quoted  as  say- 
ing: "  Possession  is  prima  facie  evi- 
dence of  seizin  in  fee-simple ;  the 
declaration  of  the  possessor  that  he  is 
tenant  to  another  makes  most 
strongly  therefore  against  his  own 
interest,  and  consequently  is  admis- 
sible." 

Effect   of   Declaration In    South 

Hampton  v.  Fowler,  54  N.  H.  197, 
the  court,  in  speaking  of  the  declara- 
tions of  a  person  in  possession  of 
land  and  since  deceased,  says  :  "  Such 
declarations  are  not  only  competent 
to  rebut  the  title  set  up  by  or  under 
the  party  who  made  them,  but  are  af- 
firmative evidence  of  title  in  the  party 
for  whom  the  party  in  possession  de- 
clares that   he   holds   it." 

23.  Thus,  in  an  action  by  a  son  to 
recover  for  the  board  of  his  father 
and  mother,  both  being  now  de- 
ceased, where  the  evidence  showed 
that  there  was  an  actual  contract  for 
a  certain  sum,  it  was  held  that  it  was 
not  competent  for  those  claiming 
under  the  deceased  to  prove  other 
declarations  of  a  contract  more  fa- 
vorable to  himself  than  the  one  shown 
Dy  the  evidence,  the  court  saying : 
"  All  the  declarations  agree  that 
there  was  a  contract ;  those  proved 
by  appellant  (plaintiff)  show  a  lia- 
bility for  the  value  of  the  board ;  and 
those  by  the  appellees,  a  liability  for 
less  than  one-fourth  of  the  value.     It 
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declaration  is  not  admissible,  even  to  contradict  or  rebut  a  declara- 
tion against  interest."* 

Illustrations.  —  In  accordance  with  the  general  rule  above  stated 
it  is  held  that  a  declaration  by  a  debtor  when  he  pays  the  debt,^^'^ 
or  by  a  grantor  after  he  executes  the  conveyance, "^  are  inadmissible 
concerning  the  transaction  because  he  is  then  without  interest. 

The  declarations  of  a  person,  upon  whom  a  crime  was  committed, 
tending  to  throw  some  degree  of  blame  on  himself,  or  otherwise 
explaining  the  circumstances  of  the  affray,  are  inadmissible  after 
his  death  on  a  prosecution  for  such  crime. ^^ 


is  fallacious  to  say  that  the  latter 
were  admissible  because  the  party 
made  them  against  his  interest."  Mil- 
ler's Appeal,  100  Pa.  St.  568,  45  Am. 
Rep.  394. 

24.  Royal  v.  Chandler.  79  T\Ie.  26<, 
9  Atl.  615.  I  Am.  St.  Rep.  305 ;  Van 
Fleet  V.  Van  Fleet,  50  Mich,  i,  14 
N.  W.  671 ;  Lewis  v.  Adams,  61  Ga. 
S=;9;  Hayden  v.  Pierce,  71  Hun  S93, 
25  N.  Y.  Snpp.  55;  Griddle  v.  Grid- 
dle, 21  Mo.  ^22. 

In  the  case  of  Baxter  v.  Knowles, 
12  Allen  (Mass.)  114,  the  surviving 
wife  gave  evidence  of  her  deceased 
husband's  declarations  that  the  prop- 
erty in  controversy  was  not  his,  but 
her  separate  property,  and  also  testi- 
fied that  the  deceased  had  "  akvays  " 
admitted  the  above  facts,  and  it  was 
held  that  an  offer  of  the  adverse 
party  to  prove  repeated  declarations 
of  the  deceased  that  the  property  was 
his,  was  incompetent. 

Self-Serving  Declarations  as  to 
Boundaries.  —  The  declaration  of  a 
decedent  as  to  boundaries  is  com- 
petent in  rebuttal  to  declarations 
against  interest,  although  such  for- 
mer declarations  may  be  self-serving. 
Lemmon  v.  Hartsook,  80  Mo.  13. 
Contra.  —  See  Shaffer  v.  Gaynor,  117 
N.  C.   15,  23  S.  E.   154- 

Impeachment     of    Declarant In 

Foster  V.  Nowlin,  4  Mo.  18,  it  was 
held  that  the  declaration  of  a  person, 
since  deceased,  declaring  that  the 
property  in  question  was  his  was  ad- 
missible and  competent  to  rebut  other 
evidence  of  his  declarations  to  the 
contrary.  It  was  admitted,  however, 
as  going  to  show  the  nature  of  the 
possession  the  declarant  had,  and  the 
inquiry  being  whether  the  declara- 
tion against  interest  was  true,  it  was 


held  that,   "  If  at  a   subsequent  time 
he    stated   the   property   was   his.   not 
F's,  then  the  credit  of  his  former  as- 
sertion is  impeached." 
Self-Serving'    Declaration    May    Be 

Relevant In   an   action   by   a   wife 

against  the  estate  of  her  deceased 
husband  to  recover  a  note,  where  one 
of  the  decedent's  .sons  testified  on 
cross-examination  that  he  had  in- 
formed his  father,  some  time  before 
his  death,  that  the  claimant  professed 
to  have  such  a  note  and  asserted  such 
claim  against  the  deceased,  and  was 
further  cross-examined  as  to  whether 
or  not  the  deceased  had  attempted  to 
make  a  settlement  on  the  note  with 
the  claimant,  it  was  held  proper  to 
permit  the  witness  to  state  that  his 
father  denied  the  claimant's  owner- 
ship of  the  note  when  informed  of  the 
claim,  the  court  saying  that  this 
was  in  the  direct  line  of  the  inquiry 
and  was  relevant  to  the  question 
whether  he  authorized  a  settlement 
based  on  it.  Passmore  v.  Passmore, 
60  Mich.  463,  27  N.  W.  601. 

25.  "  What  a  debtor  says  when  he 
is  discharging  a  debt  cannot  be  a 
declaration  against  his  interest,  be- 
cause he  pays  the  debt  at  the  time  of 
making  the  declaration,  and  hence 
had  no  interest  upon  which  the  decla- 
ration can  operate.  Mr.  Carter,  the 
evidence  shows,  says  that  he  collected 
these  rents  and  paid  iherfi  over,  and 
that  is  all.  This  is  no  declaration 
against  his  interest,  as  has  been 
shown."  Clason  v.  Baldwin,  56  Hun 
326,  9  N.  Y.  Supp.  609.  See  Tram- 
mell  V.  Hudmon,  78  Ala.  222. 

26.  Wilson  v.  Simpson,  68  Tex. 
306,  4  S.  W.  839. 

27.  Helm  v.  State,  67  Miss.  562, 
7  So.  487;  Com.  V.  Densmore,  12  Al- 
len  (Mass.)    535. 

Vol.  IV 


103 


DECLARATIONS. 


An  entry  showing  merely  that  another  was  to  have  certain_  com- 
pensation for  services  to  be  rendered  to  declarant  is  inadmissible 
without  proof  that  the  services  were  performed.^^  And,  in  general, 
the  interest  must  be  established  aliunde  before  the  declaration  can  be 
received.-^  But  the  sclf-scrz'ing  declarations  of  a  deceased  owner 
of  property  may  be  admissible  as  part  of  the  res  gcstae.^*^ 

b.  Must  Have  Been  Ante  Litem  Motaw.—The  ground  on  which 
a  declaration  of  this  class  is  admitted  is  "  the  extreme  improbability 
of  its  falsehood."^^  And  one  of  the  marks  of  this  is  the  time  of 
its  making.  If  it  was  after  the  lis  mot  a  it  is  generally'^  held  to  lack 
the  presumption  of  disinterested  truthfulness,  and  to  be  therefore 
inadmissible.^^  Hence  declarations  by  a  defendant  against  his  title 
to  the  propertv  involved  therein  and  made  during  the  pendency  of 
the  litigation  cannot  be  received  even  in  behalf  of  the  third  party 
claimant.^'^ 


28.  Queen  v.  Inhabitants  of 
Worth,  4  Q-  B.  (1,843)   132-137- 

29.  Bucknam  v.  Barnnm,  15  Conn. 
67;  Western  ^Maryland  R.  Co.  v. 
Manro,  32  j\Id.  280.  And  see  "  Pre- 
liminary  Proof/'  infra,  IV.  B. 

Where  in  defense  of  a  suit  on  a 
bond  the  defendant  claims  payment 
thereof  to  a  third  person,  now  a 
lunatic,  while  such  third  person  was 
the  owner  of  the  bond,  it  was  held 
that  in  the  absence  of  proof  aliunde 
that  such  third  person  had  been  the 
owner  of  the  note,  his  declarations 
were  inadmissible,  because,  if  not  the 
owner  when  they  were  made,  they 
could  not  have  been  made  against 
his  interest.  Jones  v.  Henry,  84  N. 
C.  320,  2<7  Am.  Rep.  624. 

30.  Fyffe  v.  Fyffe,  106  111.  646; 
Newby  v.  Haltiman,  43  Tex.  314. 
And  see  article  "  Res  Gestae." 

31.  Rulofson  V.  Billings,  140  Cal. 
452,  74  Pac.  35 ;  Hinkley  v.  Davis,  6 
N.  H.  210,  25  Am.  Dec.  457;  Bird  v. 
Hueston,  10  Ohio  St.  418. 

"  The  rule  admitting  such  evidence 
is  an  exception  to  the  general  rule 
excluding  hearsay  evidence,  and  owes 
its  adoption  to  the  desire  of  the 
courts  to  prevent  a  failure  of  justice 
in  cases  when  perhaps  the  facts  could 
not  otherwise  be  shown.  It  rests 
upon  the  improbability  of  falsehood 
in  a  statement,  it  being  considered 
that  the  regard  that  men  have  for 
their  own  interest  will  be  sufficient 
security  for  the  truthfulness  of  such 
statement."  Baker  v.  Taylor,  54 
Minn.  71,  55  N.  W.  823. 
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"  The  admission  of  such  testimony 
arises  from  necessity,  and  ths  cer- 
tainty that  it  is  true,  from  the  want 
of  motive  to  falsify.  Both  these  are 
apparent  here."  Coleman  v.  Frazier, 
4  Rich.  L.   (S.  C.)   146,  S3  Am.  Dec. 

PTinciple.  —  "The  rule  is  clear 
that  a  sacrifice  of  interest  !s  an  equiv- 
alent for  the  judicial  oath  when  the 
latter  cannot  be  had."  Sergeant  v. 
Ingersoll,  15  Pa.  St.  343,  and  the 
court  in  Harrisburg  Bank  v.  Tyler,  3 
Watts  &  S.  (Pa.)  273'  in  speaking  of 
a  declaration  of  a  person,  since  de- 
ceased, against  his  interest  said: 
"  At  his  death,  his  declaration  became 
evidence  of  the  fact  as  the  confession 
of  a  man  peculiarly,  if  not  exclusively, 
cognizant  of  it,  whose  sacrifice  by 
the  rarration  is  an  equivalent  for  his 
oath." 

32.  Prof.  Thayer  (Cases  on  Evi- 
dence, p.  507/O  says  that  "there  is 
no  sufficient  ground  of  authority" 
for  this  qualification. 

33.  Connecticut.  — Kh<i\  v.  Fitch, 
20  Conn.  90. 

Georgia.  —  James  v.  Taylor,  93  Ga. 
275,  20  S.  E.  309. 

loxva.  —  Mahaska  Co.  v.  Ingalls,  16 
Iowa  81 ;  Thayer's  Cases  (2nd  ed.) 
502. 

North  Carolina.  —  See  Patton  v. 
Dyke,  33  N.  C.  237. 

South  Carolina.  —  Jones  v.  Jones, 
3  Strob  L.  315;  Gilchrist  v.  Martin, 
Bail.   Eq.  492. 

34.  James  v.  Taylor,  93  Ga.  275, 
20  S.  E.  309- 
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c.  Exceptions.  —  Declarations  against  title  are  not  admissible  if 
they  are  also  in  derogation  of  the  title  of  the  reversioner."^  The  dec- 
larations of  a  former  owner,  although  in  disparagement  of  his  title, 
if  made  after  he  has  parted  with  his  interest  in  the  property,  are 
inadmissible  against  the  purchaser  under  such  prior  conveyance.-"''' 
It  has  also  been  held  that  such  declarations,  although^  made  while 
declarant  was  the  owner,  are  inadmissilile  to  contradict  the  plain 
terms  of  the  deed  under  which  declarant  held  title,"  but  this  has  been 
denied. ■'■^ 

4.  Declaration  Not  Conclusive.  —  Declarations  against  interest  are 
not  conclusive  of  the  matters  stated  therein.'^ 


IV.  ORAL  DECLARATIONS  IN  THE  DISCHARGE  OF  DUTY. 

It  seems  that  the  courts  of  England  have  extended  the  exceptions 
to  the  hearsay  rule  so  as  to  admit  the  oral  declarations  of  deceased 
persons  made  in  the  ordinary  discharge  of  declarant's  duty,  although 


35.  Papendick  v.  Bridgewatcr,  5 
El.  &  Bl.  1 66. 

36.  Tucker  v.  Smith,  68  Tex.  473, 
3  S.  W.  671  ;  Padgett  v.  Lawrence,  10 
Paige  Ch.  (N.  Y.)  170;  Holmes  v. 
Roper,  141  N.  Y.  64,  36  N.  E.  180; 
Fyffe  V.  Fyffe,  106  111.  616;  Vroman 
V.  King,  36  N.  Y.  477;  Headen  v. 
Womack,  88  N.  C.  468. 

See  article  "Admissions,"  Vol.  I, 

pp-  sn,  514- 

Usury  in  Mortgage.  —  The  declara- 
tions of  a  deceased  morteagee,  tend- 
ing to  establish  usury  in  the  mort- 
gage, are  not  admissible  against  bona 
fide  purchaser  thereof  from  the  ex- 
ecutors of  the  deceased.  Tonsley  v. 
Barry,  16  N.  Y.  497. 

Contra.  —  In  Flagg  v.  Mason,  141 
Mass.  64,  6  N.  E.  702,  it  was  held 
that  the  declarations  of  the  deceased 
mortgagor  made  while  he  was  the 
owner  of  and  in  possession  of  the 
land  as  to  a  certain  boundary,  was 
admissible  against  one  claiming  un- 
der foreclosure  of  Tnortgage. 

37.  Shaffer  v.  Gaynor,  117  N.  C 
15,  23  S.  E.  154. 

Attacking  Record  Titie.  —  It  is 
held  in  Gibney  v.  Marchay,  34  N.  Y. 
301,  that  the  declarations  of  a  person 
in  possession  of  property  are  not  ad- 
missible, after  his  death,  against  his 
heirs  or  estate  for  the  purpose  of  at- 
tacking or  destroying  the  record  ti- 
tle of  the  property. 


38.  The  declarations  of  a  person 
while  holding  the  record  title  to 
lands,  and  since  deceased,  to  the  ef- 
fect that  such  lands  belonged  to 
another  person,  B,  and  that  declarant 
was  holding  them  in  order  to  enable 
B  to  evade  the  payment  of  his  debt, 
are  admissible  to  show  title  in  B,  in 
favor  of  a  purchaser  of  B's  title  at  an 
execution  sale.  Schmidt  v.  Huff, 
(Tex.),  19  S.  W.  131. 

39.  Phipps  V.  :\Iartin,  33  Ark.  207. 
"  Evidence  of  such   declarations,   it 

is  true,  is  admissible,  but  it  never 
amounts  to  direct  proof  of  the  facts 
claimed  to  have  been  admitted  by 
those  declarations."  Johnson  v. 
Quarles,  46  Mo.  423. 

In  Kinney  v.  Farnsworth,  17  Conn. 
355,  the  court  says  in  speaking  of 
declarations  against  interest :  "  They 
are  not  conclusive  in  their  character, 
but  are  to  have  such  weight  only  at- 
tached to  them  as  under  all  the  cir- 
cumstances attending  them  they 
fairly  deserve  in  the  estimation  of 
the  jurors.  And  those  circumstances 
may  be  shown,  in  order  either  to  add 
to  or  diminish  their  weight.  They 
may  be  explained  or  contradicted; 
and  even  if  unexplained  or  uncontra- 
dicted are  not  necessarily  conclusive, 
but  are  to  be  estimated  at  what  they 
are  worth." 

As  to  weight  of  declarations  in 
general,  see  infra  I.  6.  A. 
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not  against  interest.*"  And  this  rule  has  been  recognized  in  some  of 
the  American  decisions,"  but  the  declaration  "must  be  such  as  enters 
into  and  forms  a  part  of  the  ordinary  course  and  routine  of  the 
particular  business  as  it  is  usually  carried  on  "  in  order  to  render 
it  admissible.''- 


V.  PRO  OP. 

1.  The  Foundation.  —  A.  Materiality.  —  In  proving  a  declara- 
tion it  must,  of  course,  first  of  all  be  shown  to  be  material.*^  But  it 
is  sufficient  if  it  tend  to  prove  the  issue.^* 


40.  Sussex  Peerage  Case,  il 
Clark  &  F.  85-113;  Stapylton  v. 
Clough,  2  Ell.  &  Bl.  933;  Reg.  V. 
Buckley,  13  Cox  C.   C.  293. 

41.  Western  ^Maryland  R.  Co.  v. 
Manro,  32  Md.  280. 

It  was  held  in  [NIcNair  v.  National 
Life  Ins.  Co.,  13  Hun  (N.  Y.)  144, 
that  the  testimony  of  a  wife  of  a 
deceased  person  in  answer  to  a  ques- 
tion as  to  what  disease  her  husband 
died  of,  that  "the  doctors  called  it 
torpor  of  the  liver  and  disease  of  the 
stomach  and  heart,"  the  doctors  be- 
ing then  deceased,  was  admissible, 
the  court  saying  that  the  declarations 
of  a  physician  while  in  the  discharge 
of  his  professional  duty  and  at  or 
near  the  time  when  the  matter  stated 
occurred  are  admissible. 

42.  Western  Md.  R.  Co.  v.  ^lanro, 
32  Md.  280. 

43.  Bartlett  v.  Patton,  33  W.  Ya. 
71.  10  S.  E.  21.  5  L.  R.  A.  523; 
Boardman  v.  Reed,  6  Pet.  (U.  S.) 
328. 

"  It  was  not  stated  at  the  trial  for 
what  purpose  the  conversation  be- 
tween 'Sir.  Beers  and  ]Mr.  Sandford 
in  regard  to  the  insurance  of  the 
plaintiff's  church  was  ofifered,  nor 
how  it  could  be  material,  nor  does 
the  case  disclose  what  was  the  nature 
of  the  conversation  proposed  to  be 
proved.  The  ofifered  evidence  was 
apparently  immaterial.  It  was  not 
proposed  to  be  shown  that  the  con- 
versation related  to  any  act  which 
Beers  was  then  performing  as  the 
agent  of  the  defendant,  and  it  is  im- 
possible to  perceive  how  it  could 
have  affected  the  defendant.  It  is 
well  settled  that  under  such  circum- 
stances   it   is   the   duty   of   the   party 


offering  the  evidence  to  disclose  how 
it  may  be  material."  Trustees  First 
Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co..  23  How.  Pr.    (N.  Y.)   448. 

44.  In  Obuchon  z'.  Boyd,  92  ]Mo. 
App.  412,  declarations  to  a  decedent 
as  to  the  consideration  given  for  a 
note  there  presented  against  his  es- 
tate were  objected  to  on  the  ground 
that  the  only  issue  was  whether  dece- 
dent had  signed  the  note.  But  the 
court  said :  "  No  statement  or  ad- 
mission made  by  him  was  competent 
unless  it  tended  to  prove  he  executed 
the  note  or  that  it  was  his  obligation ; 
but  the  admission  need  not  have  been 
that  he  signed  his  name  to  the  note, 
or  any  similar  collocation  of  words 
to  have  that  effect.  He  may  have 
made  various  statements  and  used 
various  forms  of  expression  from 
which  the  inference  could  properly 
be  drawn  that  the  instrument  in  ques- 
tion was  his  promise  and  act.  All 
that  is  required  is  that  it  should  ap- 
pear the  deceased  was  talking  about 
the  note  and  knew  he  was  talking 
about  it  and  made  a  declaration  in 
reference  to  it  against  his  interest." 
Wynn  r.  Cory,  48  llo.  346- 

Materiality In    an    action   by    a 

wife  to  recover  from  the  executor  of 
her  deceased  husband's  estate  the 
sum  of  $100,  which  plaintifif  had 
given  to  defendant  to  keep  for  her, 
on  the  day  of  her  husband's  funeral, 
the  defense  being  that  the  sum  was 
the  property  of  the  deceased,  the  ap- 
pellate court  held  that  a  question 
propounded  to  one  of  plaintiff's  wit- 
nesses as  to  whether  he  had  heard 
the  deceased  within  a  year  or  two 
previous  to  his  death,  speak  of  his 
wife  as  having  money  or  property  of 
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B.  PRELnriXARY  Proof.  —  Where,  in  order  to  render  a  declara- 
tion admissible,  it  must  possess  certain  attributes  or  characteristics, 
it  is  incumbent  upon  the  party  offering  it  to  establish  by  proof  alinnch 
that  the  declaration  possesses  the  requisite  characteristics  before  it 
is  admissible.*^  Thus,  in  the  case  of  declarations  concerning  boun- 
daries, the  fact  that  the  declarant  possessed  the  means  of  knowledge 
must  be  shown  by  evidence  aliunde;*'''  although  it  has  been  held  that 
such  declaration  itself  presupposes  such  knowledge.*'  When  there 
is  doubt  as  to  whether  the  offered  declaration  possesses  the  requisite 
characteristics  to  render  it  admissible,  the  court  itself  must  deter- 
mine the  question  before  submitting  the  evidence  to  the  jury."^  But 
this  latter  requirement  has  not  always  been  strictly  followed.*^ 

C.  IdExtificatton  of  Deci,arant.  —  On  principle  it  w^ould  seem 
that  in  most  cases,  at  least,  the  declarant  should  be  identified  before 
his  declaration  is  received.  This  is  required  in  the  corresponding 
case   of   admissions,""   and   the   rule   has   also   been   applied   to   the 


her  own,  and  if  so,  what  the  deceased 
had  said  concerning  the  management 
of  it,  was  material  and  competent. 
The  trial  court  had  excluded  the  tes- 
timony as  immaterial  respecting  the 
$100  in  suit.  The  court  on  appeal 
said :  "  The  reason  assumes  that 
the  husband's  gold  must  have  borne 
upon  it  some  ear  mark  to  distinguish 
it  from  that  of  his  wife.  .  .  . 
Because  the  husband  had  gold,  it  by 
no  means  follows  from  the  evidence 
that  the  wife  had  not  gold  also,  or 
that  the  gold  delivered  to  the  de- 
fendant was  that  of  the  husband  and 
not  her  own ;  and  the  evidence  of- 
fered and  excluded  might  have 
tended  to  show  that  the  whole  or  a 
portion  of  the  gold  might  have  ac- 
crued from  the  proceeds  of  the  notes 
collected  by  the  husband."  Linscott 
v.  Trask,  38  ^le.  188. 

45.  United  States.  —  Hunnicutt  v. 
Peyton,  102  U.  S.  333- 

California.  —  Kilburn  v.  Ritchie,  2 
Cal.  145,  56  Am.  Dec.  326;  Ellis  v. 
Janes,  10  Cal.  457. 

Kentucky.  —  Smith  v.  Howclls,  2 
Litt.   (Ky.)    159. 

Maryland.  —  Western  Maryland  R. 
Co.  V.  Manro,  32  Md.  280. 

Massachusetts.  —  Flagg  v.  Mason, 
8  Gray  356. 

Texas.  —  Stroud  v.  Springfield.  38 
Tex.  649. 

Vermont.  —  Oatman  v.  Andrew,  43 
Vt.  466. 

Preliminary   Proof.    —   "  It    is    in- 


cumbent on  the  party  claiming  to  put 
in  evidence  such  declarations,  to  lay 
the  proper  foundation  for  their  in- 
troduction." Vroman  v.  King.  36  N. 
Y.  477;  in  this  case  Grover,  J.,  says: 
"  It  was  for  the  plaintiff  to  show 
that  evidence  offered  by  him  was 
competent.  It  was  not  enough  to 
create  a  doubt  in  the  mind  of  the 
judge  and  then  leave  it  to  the  jury  to 
determine   how   the   matter   stood." 

46.  Hadley  v.  Howe,  46  Vt.   142. 

47.  "  The  declaration  itself  pre- 
supposes such  knowledge  or  informa- 
tion, for  how  could  he  say  where  the 
boundary  was,  unless  he  did  have 
personal  knowledge,  or  the  means  of 
arriving  at  the  fact  declared."  Smith 
V.  Headrick,  93  N.  C.  210. 

48.  Royal  v.  Chandler,  79  Me. 
265,  9  At).  615,  I  Am.  St.  Rep.  305; 
Vroman   v.   King,  36  N.   Y.  477. 

49.  "  It  will  be  for  the  court  and 
jury  to  determine  the  weight  to  be 
attached  to  evidence  of  this  nature 
(declarations  as  to  boundaries),  or 
whether  the  parties  have  the  means 
of  knowledge,  or  have  in  any  way 
been  misled,  or  whether  they  have 
no  motives  to  misrepresent  by  a 
statement  too  favorable  to  their  pe- 
cuniary interest."  Smith  v.  Forest, 
49  N.  H.  230. 

50.  Smith  v.  Williams,  89  Ga.  9, 
15  S.  E.  130,  32  Am.  St.  Rep.  67; 
Arthur  v.  .A.rthur,  38  Kan.  691.  17 
Pac.  187 ;  Mason  Fruit  Jar  Co.  i-. 
Paine,  166  Pa.  352,  31  Atl.  98. 
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declarations  of  strangers/^  its  basic  reason  being  equally  applicable 
to  both.'^'^  There  is  early  English  authority,  however,  for  the 
proposition  that  the  declarant  need  not  be  identified. °^ 

D.  CoMPHTExcv  OF  Declarant.  —  The  declarant  must  ordinarily 
have  been  one  familiar  with  the  subject  concerning  which  his  declara- 
tion is  made.^"*  And  this  fact  must  be  shown  before  receiving  the  dec- 
laration.^^ Where  the  matter  is  one  which  concerns  or  affects  an 
entire  community,  any  member  of  it  will  be  presumed  competent.^'' 
And  where  the  declaration  was  made  under  circumstances  indicating 
familiarity  on  the  part  of  the  declarant,  proof  aliunde  of  competency 
is  not  necessary. °' 

The  declaration  of  a  person  who  was  a  slave,  and  therefore  incom- 
petent to  testify  at  the  time  it  was  made,  but  who  would  be  competent 
if  living,  is  admissible,"'^^  and  the  fact  that  declarant  may  have  testi- 
fied at  some  other  time  contradictory  to  the  declaration  may  aft'ect  its 
weight,  but  not  its  admissibility.^** 

2.  The  Instrument.  —  A.  In  General.  —  The  declaration  may  be 
proved  by  a  witness :  or,  in  case  of  written  declarations,  by  the  pro- 
duction of  the  writing.'^'* 

B.  The  Witness.  —  a.  Generally.  — In  one  case  it  was  held, 
against  the  general  hearsay  rule,  that  the  declaration  maght  be 
proved  by  a  person  who  was  not  present  when  it  was  made,  and 
whose  only  information  was  obtained  from  one,  since  deceased,  who 


51.  Whitnej'  v.  Wagener,  84  ^Nlinn. 
211,  87  N.  W.  602,  87  Am.  St.  Rep. 
351;  Francis  v.  Edwards,  yy  N.  C. 
271. 

52.  "  Before  the  declarcitions  of  a 
party  can  be  given  in  evidence,  it 
must  be  shown  that  the  declarations 
were  made  by  that  partj'.  Here  the 
witness  was  a  stranger  to  Haeeman, 
and  all  the  information  or  knowledge 
in  relation  to  his  identity  was  derived 
from  that  conversation  with  the  per- 
son who  claimed  to  be  Adam  Hage- 
man.  No  description  was  given  of 
the  man ;  notliing  by  which  his  iden- 
tity could  be  ascertained.  To  admit 
such  testimony  would  be  to  open  the 
door  to  innumerable  fraud?.  Adam 
Hageman  now  being  dead,  it  leaves 
the  evidence  in  shape  to  be  contra- 
dicted by  no  one.  If  this  could  be 
permitted,  all  that  it  would  be  neces- 
sary to  do  in  this  class  of  cases 
would  be  to  find  some  stranger,  have 
some  ®ne  represent  a  party,  and  then 
make  declarations  that  would  be  fa- 
tal to  his  interest,  and  then  let  that 
stranger  go  into  court  and  testify  to 
this   conversation,  without   any   iden- 
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tification  of  the  person  from  whom 
he  obtained  the  information.  This 
would  lead  to  great  evil,  and  cannot 
be  tolerated."  Arthur  v.  Arthur,  38 
Kan.   691,   17   Pac.    187. 

53.  jMoseley  v.  Richards,  11  Price 
172.  Compare  Greenl.  on  Ev.  (14th 
ed.),  §  135- 

54.  AIcKinnon  v.  Bliss.  2T  N.  Y. 
206,  aifirming  31  Barb.  (N.  Y.)  180; 
Bird  z\  Hueston,  10  Ohio  St.  418; 
Miller  V.  Wood,  44  Vt.  378.  See 
Ante  II,  2,  A.b.,  and  III,  3,  A.b. 

55.  .Aliller  v.  Wood,  44  Vt.  376; 
Bow  V.  Allenstown,  34  N.  H.  351,  69 
Am.  Dec.  489. 

56.  Lord  Dunraven  v.  Llewellyn, 
15  Q-  1j-  791-  Compare  Bow  v.  Al- 
lenstown, 34  N.  H.  351,  69  Am.  Dec. 
489. 

57.  Freeman  v.  Phillips,  4  Maule 
&  S.  486,  496,  where  the  declarant 
had  been  called  as  a  witness. 

58.  Whitchurst  v.  Pettipher,  87 
X.  C.  179.  42  Am.  Rep.  520. 

59.  Griffith  v.  Sauls,  yj  Tex.  630, 
14  S.  W.  230. 

60.  Reed  v.  Rice,  25  Vt.   171. 
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heard  it.''^  If  the  witness  is  a  mere  stranger  his  testimony  is  not 
accorded  that  weight  which  would  be  given  to  a  member  of  declar- 
ant's family,  or  one    upon  intimate  terms  with  him."- 

b.  Qualifications.  —  There  is  some  authority  for  the  doctrine  that 
the  witness  must  be  able  to  fix  the  time  and  circumstances  under 
which  the  declarations  were  made.'^^  But  it  would  seem  to  be  the 
better  rule  that  the  inability  to  do  this  affects,  not  the  competency 
of  the  witness,  but  his  credibility.^-*  The  witness  need  not  be  able  to 
state  the  exact  words  of  the  declarant ;  it  is  sufficient  if  he  can  give 
the  substance  and  ideas  of  the  declaration/'^  But  he  must  be  at  least 
able  to  state  the  substance,  and  he  cannot  be  permitted  to  give  a 


61.  It  Avas  said  in  Beard  v.  Talbot, 
I  Cooke  (Tenn.)  152,  "If  Alex- 
ander Greer  were  living  and  pres- 
ent, it  would  be  competent  for 
him  to  prove  what  Sanders  (the 
declarant)  had  said ;  and  he  be- 
ing dead,  Joseph  Greer  (witness) 
may  be  permitted  to  prove  what 
Alexander  told  him  had  been  said  by 
Sanders." 

62.  Wanmaker  v.  Van  Buskirk,  i 
N.  J.  Eq.  G85  ;  Brooks  v.  Nilson,  25 
N.  Y.  St.  i,035>  53  Hun  173;  Saun- 
ders V.  Fuller,  4  Humph.  (Tenn.) 
516. 

63.  "  It  is  well  settled  that  the 
declarations  of  third  persons,  not 
parties  to  the  record,  cannot  be  ad- 
mitted in  evidence  except  in  those 
cases  where  they  have  a  joint  inter- 
est with  the  plaintiff  or  defendant,  or 
where  some  legal  relation,  such  as 
that  of  parties,  exists.  Wherever 
such  declarations,  which  prima  facie 
are  inadmissible,  are  sought  to  be  in- 
troduced, the  party  offering  them 
must  establish  their  admissibility  by 
showing  the  time  and  circumstances 
under  which  they  were  made.  The 
declarations  of  Bale,  if  made  before 
the  transfer  to  Kilburn,  might  have 
been  admissible;  but  if  made  after- 
wards, could  not  be  used  as  evidence 
against  him.  The  time  when  these 
declarations  were  made  nowhere  ap 
pears  in  the  record;  and  we  are  com- 
pelled to  presume  the  court  belovy 
properly  refused  to  admit  them.'' 
Kilburn  v.  Ritchie,  2  Cal.  I45-  .'^6  Am. 
Dec.  326. 

64.  "The  declarations  of  a  party 
in  possession  against  his  interest  are 
evidence   against   himself,   and   those 


v,-ho  claim  under  him,  and  this  is  the 
character  of  the  declarations  objected 
to  by  the  plaintiff  in  error.  That  the 
witness  who  testifies  to  such  declara- 
tions cannot  remember  the  time  when 
nor  the  place  where  they  were  made, 
is  a  circum.stance  going  to  tne  credi- 
bility of  his  testimony,  but  it  cannot 
render  the  declarations  themselves 
inadmissible."  Walker  z:  Blassin- 
game,   17  .\la.  810. 

65.  Seymour  z\  Harvev.  it  Conn. 
275;  Hayes  v.  Pitts-Kimball  Co.,  183 
]\Iass.  262,  67  N.  E.  249,  the  court 
saying:  "The  defendant  contended 
that  the  witness  could  not  be  permit- 
ted to  testify  unless  he  could  give  her 
exact  words,  but  the  judge  ruled  that 
he  might  state  the  substance  of  what 
she  said,  and  the  defendant  excepted. 
This  statute  has  been  construed  lib- 
erally. Stocker  v.  Foster,  178  Mass. 
591,  60  N.  E.  407;  Brooks  v.  Holden, 
175  Mass.  137.  55  N.  E.  802;  Dixon 
v.  New  England  R.  Co.,  179  Mass. 
242,  60  N.  E.  581 ;  O'Driscoll  v.  Lynn 
&  B.  R.  R.  Co.,  180  Mass.  187,  62  N. 
E.  3.  In  no  case  has  it  been  held 
that  the  testimony  is  to  be  received 
only  when  the  witness  can  give  the 
exact  words  of  the  deceased  persons 
whose  declaration  is  material.  Such 
a  construction  of  the  statute  would 
often  exclude  important  evidence 
which  the  legislature  intended  to 
make  admissible.  Indeed  it  seldom 
happens,  after  the  lapse  of  any  con- 
siderable time,  that  a  witness  can 
give  the  exact  words  of  another,  un- 
less they  were  very  few.  The  ruling 
was  in  accordance  with  the  usual 
practice  when  a  conversation  is  put 
in   evidence,   and   we   are   of   opinion 
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mere   "  general   understanding,"*'*'   or  conclusion.'''' 

A  statute  prohibiting  a  witness  from  testifying  in  respect  to  trans- 
actions and  communications  had  by  him  with  a  deceased  person 
renders  inadmissible,  to  the  same  extent,  the  testimony  of  such 
witness  as  to  the  declaration  of  such  deceased  person,  although 
the  declaration  itself  may  be  competent.*'^ 

c.  Need  Not  Be  an  Expert.  —  In  no  case  need  the  witness  be  an 
expert  in  order  to  testify  to  declarations."-' 

d.  Translations.  —  The  fact  that  the  declaration  was  made  in  one 
language  and  the  witness'  testimony  was  given  in  another  will 
not*^ afford  ground  for  excluding  it,  where  the  witness  understood 
both  languages. "° 

although  the  statements  of  deceased 
at  such  time  may  have  been  against 
his  interest,  was  properly  excluded 
by  the  trial  court  as  being  in  con- 
flict with  §829  of  the  New  York 
Code  of  Civil  Procedure,  prohibit- 
ing a  person  or  party  to  an  action 
from  testifying  as  to  any  matters  of 
fact  occurring  before  the  death  of  a 
deceased  person,  where  the  action 
concerns  the  rights  of  such  person. 
The  fact  that  such  declarations  were 
against  the  interest  of  the  decedent 
did  not  open  the  door  for  the  admis- 
sion of  what  would  otherwise  be  in- 
competent under  such  section. 

Limits  of  Rule.  —  But  in  Schenck 
z:  Warner,  37  Barb.  (N.  Y.)  258,  it 
was  held  that  the  rule  applied  only 
where  the  witness  was  being  exam- 
ined against  parties  who  are  the  rep- 
resentatives of  the  deceased  party, 
and  that  where  the  defendant,  against 
whom  the  testimony  was  offered,  in 
no  way  connected  himself  with  dece- 
dent, such  witness,  although  a  party, 
is  competent  to  testify  to  such  decla- 
ration. And  see  Cantey  v.  Whitaker, 
17  S.  C.  527. 

69.  ]\IcDonald  v.  Franchere,  102 
Iowa  496,  71  N.  W.  427- 

70.  Born  v.  Rosenow,  84  Wis.  620, 
54  N.  W.  1,089. 


that  it  was  right."  Buchanan  i: 
Atchison,  39  AIo.  503 ;  Chafee  v.  Cox, 
Hilt.   (N.  Y.)   78. 

66.  "Declarations  can  be  proved 
only  by  proof  of  the  language  of  its 
substance.  The  evidence  admitted 
went  beyond  this;  and  the  witness 
was  permitted  to  state  what  the  fam- 
ily understanding  was  in  respect  to 
the  title  and  possession.  This  evi- 
dence was  inadmissible.  It  is  not  al- 
lowable for  a  witness  to  state  what 
other  people  understood.  For  this 
reason  the  verdict  must  be  set  aside." 
Hale  V.  Sillowav,  i  Allen  (Mass.)  21. 

67.  Crowell  v.  Western  Reserve 
Bank,  3  Ohio   St.  406. 

68.  Littlefield  v.  Littlef^eld,  51 
Wis.  25,  7  N.  W.  223;  LeClare  v. 
Stewart,  8  Hun  (N.  Y.)  127;  Mann 
r.  Cavanaugh,  no  Ky.  776,  62  S.  W. 

8=^4. 
'Against  Interest.  —  Qualification 

of  Witness —  In  Lyon  v.  Ricker,  141 
N.  Y.  225,  36  N.  E.  i8g.  which  was 
an  action  brought  by  a  son  to  re- 
cover a  deed  alleged  to  have  been 
executed  by  his  deceased  father  to 
him  and  left  in  the  possession  of  the 
defendant,  it  was  held  that  the  offer 
of  defendant  to  prove,  by  his  own 
testimony,  what  took  place  between 
the  deceased  and  the  defendant  at  the 
time   of   the   delivery   of   such    deed. 


DECOY  —  See    Detectives    and    Informers. 


DECREE  — See  Judgment. 
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CROSS  REFERENCES: 


Copyright ; 

Declarations ; 

Highways ; 

Patents ;  Prescription ; 

Title. 


I.  INTENT. 


1.  Intent  Essential.  —  Dedication  is  a  conclusion  of  fact  to  be 
drawn  by  the  jury  from  the  circumstances  of  each  particular  case; 
the  whole  question  as  against  the  owner  of  the  soil  being,  whether 
there  is  sufficient  evidence  of  an  intention  on  his  part  to  dedicate  the 
land  to  the  public  use  as  a  highway.^     As  to  the  quantum  and  kind 


1.     Question  of  Fact. 

Calif  uniia.  —  Helm  v.  ^IcClnre, 
107  Cal.  199,  40  Pac.  437;  Quiiin  v. 
Anderson,  70  Cal.  454,  11  Pac.  746. 

Connecticut.  —  Riley  v.  Hammel, 
38  Conn.  574;  State  v.  Taff,  27  Conn. 
392;  Hartford  v.  New  York  &  N. 
E.  R.  Co.,  59  Conn.  250,  22  Atl.  27  '> 
Benham  v.  Potter,  52  Conn,  248. 

Illinois.  —  Harding  v  Hale,  61  111. 
192;  Grube  v.  Nichols,  36  111.  92; 
Maltman  v.  Chicago  2^1.  &  St.  P.  R. 
Co.,  41  111.  App.  229;  Daniels  z\ 
People,  21  111.  439;  Elgin  v.  Beck- 
with,  119  111.  367,  10  N.  E.  558. 
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Indiana.  —  Indianapolis  v.  Kings- 
bury, lOi  Ind.  200.  51  Am.  Rep.  749; 
Tucker  v.  Conrad,  103  Ind.  349,  2  N. 
E.  803. 

lozva.  —  Manderschid  v.  Dubuque, 
29  Iowa  7Sy  4  Am.   Rep.   196. 

Kentitckv.  —  Greenup  Co.  z'.  Mays- 
ville  &  B.'S.  R.  Co.,  14  Ky.  L.  Rep, 
699,  21  S.  W.  351. 

Maryland.  —  Maenner  ■:•.  Carroll, 
46  Md.  193. 

Michigan.  —  Adams  v.  Iron  Cliffs 
Co.,  78  -Mich.  271,  44  N.  W.  270,  18 
Am.  St.  Rep.  441. 

Minnesota.  —  Downer   v.    St.    Paul 
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of  evidence  of  this  intention,  tlie  peculiar  circumstances  of  the 
country  must  be  taken  into  account,  and  submitted  to  the  jury  under 
proper  instructions  from  the  court. - 

2.  Mode  of  Proof.  —  Deeds  and  writing  are  not  necessary  to  show 
intent."  Acts  and  declarations  of  the  owner  are  sufficient  to  prove 
intent.*     User  by  the  public,  platting  and  selling  arc  admissible  to 


&  C.  R.  Co..  22  Minn.  251 ;  Case  z\ 
Favier,  12  Minn.  89;  Wilder  z'.  St. 
Paul.  12  Minn.  116;  Morse  v.  Zeize, 
34  Minn.  35.  24  N.  W.  287;  Hurley 
V.  Mississippi  R.  B.  R.  Co.,  34  Minn. 
143.  24  N.  W.  917;  Skieggerud  7'. 
Minneapolis  &  St.  L.  R.  Co.,  38  Minn. 
56,  35  N.  W.  572. 

Mississit'f'i.  ■ — -Nixon  7'.  Town  of 
Biloxi,   (Miss.),  5  So.  621. 

Missouri.  —  Gamble  7'.  St.  Louis. 
12  Mo.  617;  Hannibal  7'.  Draper,  36 
Mo.^  332. 

Nczo  Jcrscv.  —  Wood  7'.  Hurd,  34 
N.  J.  L.  87;"Trnstces  M.  E.  Church 
z:  Hoboken,  33  N.  J.  L.  13.  97  Am. 
Dec.  696. 

Nezi.'  York.  —  Gould  v.  Glass,  19 
Barb.  179;  ^VlcVee  7'.  Watertown,  92 
Hun  306,  36  X.  Y.  Supp.  870 ;  Flack 
r.  Green  Island,  122  N.  Y.  107,  25 
N.  E.  267. 

P'ermont.  —  Folsom  7'.  Undcrhill, 
36  Vt.  580. 

Jf'isconsin.  —  Connelian  r.  Ford,  9 
Wis.  216;  Eastland  7'.  Fogo,  58  Wis. 
274,  16  N.  W.  632;  Gardiner  v.  Tis- 
dale,  2  Wis.  153  ;  State  v.  Sclnvin,  26 
N.  W.  568.  65  Wis.  207. 

Dedication  is  a  conclusion  of  fact 
to  be  drawn  by  the  jury  from  the 
circumstances  of  each  case,  and  the 
necessarj'  evidence  of  the  intention 
to  dedicate  depends  somewhat  on 
the  peculiar  circumstances  of  the 
case.     Harding  v.  Jasper,  14  Cal.  642. 

The  presumption  of  dedication  is 
one  of  fact,  but  it  is  for  the  court 
to  instruct  what  facts,  if  proved, 
would  justify  such  a  presumotion. 
Boston  7'.  Lecraw,  17  How.  fU.  S. ) 
426. 

"  The  correct  rule  is,  that  the 
length  of  time  of  enjoyment,  short 
of  ten  years,  furni.shes  no  rule  of  lazi.' 
on  the  subject  which  the  court  can 
pronounce  without  the  aid  of  a  jury; 
but  it  is  a  matter  of  fact  for  the 
jury  to  consider,  as  tending  to  prove 
an  actual  dedication,  and  an  accept- 
ance by  the  public,  which  flicy  may 
infer   from   any   time.     New   Orleans 


J.  &  G.  N.  R.  Co.  V.  Move.  39  Miss. 
.374- 

2.  Illinois.  —  Rees  7-.  Chicago,  30 
111.  322;  Alvord  v.  Ashley,  17  111. 
363;  Waugh  V.  Leech,  28  111.  488. 

Maryland.  —  Kennedy  v.  Mayor,  65 
.Aid.  514,  9  Atl.  234. 

Minnesota.  —  Downer  v.  St.  Paul 
C.  R.  Co.,  22  Minn.  251. 

Mississippi.  —  New  Orleans  J.  &  G. 
N.  R.  Co.  V.  Move,  39  Miss.  374. 

Kezi'  Jersey.  —  Wood  v.  Plurd,  34 
N.  J.  L.  87. 

]Visconsin.  —  State  v.  Schwin,  65 
Wis.  207,  26  N.  W.  568. 

The  jury  are  not  the  tribunal  to 
determine  what  constitutes  a  legal 
dedication.  They  are  competent  to 
find  the  existence  of  facts  to  fulfill 
the  definition  of  what  would  consti- 
tute such  dedication,  but  not  to  de- 
termine the  definition  itself.  Maen- 
ner  7'.  Carroll,  46  Md.  193. 

3.  Deeds  and  Writing  "Unneces- 
sary. —  tywnVrrf  States.  —  Morgan  7-. 
Chicago  R.  Co.,  96  U.  S.  7i6:  Bar- 
clay V.  Howell,  6  Pet.  498;  Cincinnati 
7'.  White,  6  Pet.  431. 

Illinois. — -Warren  7'.  Jacksonville, 
15  111.  236. 

lozca.  —  Manderschid  7'.  Dubuque, 
29  Iowa  7S<  4  Am.  Rep.  196. 

Kentucky.  —  McKenney  v.  Griggs, 
5  Bush  401,  96  Am.  Dec.  360. 

Louisiana.  —  McNeil  7'.  Hicks,  34 
La.  Ann.   1,090. 

Missouri.  —  Rector  v.  Hartt,  8  Alo. 
448,  41  Am.  Dec.  650. 

iVt'7C'  Jersey.  —  S  t  u  y  v  e  s  a  n  t  v. 
Woodruff.  21  N.  J.  L.  133. 

AV7C'  I'ork.  —  Cook  v.  Harris,  61 
N.  Y.  448;  Isclin  V.  Starin,  71  Hun 
164.  24  N.  Y.  Supp.  748. 

Oregon.  —  Hogue  v.  Albina,  20  Or. 
182.  25  Pac.  386. 

I'ermont.  —  State  v.  Cat  1  in.  3  Vt. 
530,  23  Am.  Dec.  236. 

IVest  Virginia.  —  Pierpont  7".  Har- 
risville.  9  W.  Va.  215. 

4.  California.  —  Helm  7'.  McClure, 
107  Cal.  199,  40  Pac.  437. 
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prove  intent  to  dedicate.^  and  any  evidence  competent  to  show  the 
owner's  design  is  admissible." 

II.  PRESUMPTIONS  AS  TO  DEDICATION. 

1.  Generally.  —  Where  the  only  evidence  is  user  by  the  public 
unconnected  with  any  acts  on  the  part  of  the  owner  indicating  an 
intention  to  dedicate,  and  the  public  have  acquired  no  rights  which 
would  be  materially  affected  by  a  retraction  of  the  right  to  use  the 
land,  the  user  by  the  public  must  continue  for  such  a  length  of  time 


Illinois.  —  Fox  v.  Virgin,  5  111. 
App.  515. 

Indiana.  —  Columbus  z'.  Dahn.  36 
Ind.  330;  Bidinger  v.  Bishop,  76  Ind. 
244. 

lozva.  —  Fisher  v.  Beard,  32  Iowa 
346. 

Massachusetts.  —  Wright  v.  Tukey, 
3  Cush.  290. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  Minn.  116. 

Neiv  York.  —  Gou\d  v.  Glass,  19 
Barb.  179;  Wiggins  v.  Tahnadge,  11 
Barb.  457. 

Texas.  —  Gilder  v.  Brenham,  67 
Tex.  345,  3  S.  W.  309. 

Wisconsin.  —  Buchanan  v.  Curtis, 
25  Wis.  99. 

A  land  owner  should  be  allowed 
to  state  his  intention  in  performing 
acts  claimed  as  a  dedication.  O'Con. 
nell  V.  Bowmann,  45  III.  App.  654; 
Bidinger  v.   Bishop,   76  Ind.  244. 

But  see  Brown  v.  Stark,  83  Cal. 
636,  24  Pac.  162;  Brown  v.  Manning, 
6  Ohio  298,  27  Am.  Dec.  255 ;  Village 
of  Wayzata  v.  Great  Northern  R. 
Co.,  46  Minn.  505,  49  N.  W.  205 ; 
Elizabeth  L.  &  B.  S.  R.  Co.  v.  Combs, 
10  Bush  (Ky.)  382,  19  Am.  Rep. 
67;  Perkins  v.  Fielding,  119  Mo.  149, 
24  S.  W.  444. 

5.  See  User,  Platting  and  Sell- 
ing, Statutory  Dedication,  etc.,  in  this 
article. 

6.  Brinck  v.  Collier,  56  Mo.  160; 
Cemetery  Ass'n  v.  Meninger,  14  Kan. 
312. 

Parol   Evidence   Admissible. 

United  States.  —  Cincinnati  v. 
White,  6  Pet.  431. 

Illinois.  —  Louk  7>.  Woods,  15  III. 
256. 

Kentucky.  —  Rowan  v.  Portland,  8 
B.  Mon.  232 ;  McKenney  v.  Griggs, 
5  Bush  401,  96  Am.  Dec.  360:  Trus- 
tees of  Dover  z'.  Fox,  9  B.  Mon.  200. 
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Missouri.  —  Gamble  v.  St.  Louis, 
12  Mo.  617. 

Mississippi.  —  Nixon  v.  Biloxi, 
(Miss.),  5  So.  621. 

Virginia.  —  Mayo  v.  Murchie,  3 
Munf.  358;  Skeen  v.  Lynch,  i  Rob. 
198. 

IVisconsin.  —  Connehan  v.  Ford,  9 
Wis.  216;  Valley  Pulp  &  Paper  Co. 
V.  West,  58  Wis.  599,  17  N.  W.  554. 

Official  Reports — Bessemer  L.  & 
I.  Co.  V.  Jenkins,  in  Ala.  135,  18 
So.  565;  Abbott  V.  Mills,  3  Vt.  521, 
2;i  Am.  Dec.  222. 

Official  Records  Inadmissible 
Where  Owner  Did  Not  Dedicate. 
In  a  controversy  between  a  city  and 
the  owner  of  a  lot  abutting  on  a 
certain  street,  the  record  of  the  pro- 
ceedings of  the  city  council,  reciting 
an  acknowledgment  by  a  prior 
owner  of  the  lot  that  his  inclosure 
encroached  upon  the  street,  and  giv- 
ing him  permission  to  continue  it  for 
the  present,  is  not  admissible  as  proof 
of  dedication,  there  being  no  proof  of 
actual  dedication  by  the  original 
owner  of  the  lot.  Richmond  v.  Poe, 
24  Graft.    (Va.)    149. 

Evidence  of  general  reputation  is 
not  admissible  to  prove  a  dedication. 
Chapman  v.  School  Dist.,  i  Deady 
139,  5  Fed.  Cas.  No.  2,608; 
Logansport  v.  Dunn,  8  Ind.  378, 
but  is  admissible  to  prove  whether  a 
highway  is  public  or  private.  Albert 
V.  Gulf  C.  &  S.  F.  R.  Co.,  2  Tex. 
Civ.  App.  664,  21  S.  W.  779.  See 
article  "  Highways." 

On  the  question  whether  land  has 
been  dedicated  and  accepted  as  a 
highway,  the  county  judge  may  tes- 
tify as  to  whether  it  has  been  recog- 
nized by  his  court  as  a  public  high- 
way. Albert  v.  Gulf  C.  &  S.  F.  R. 
Co.,  2  Tex.  Civ.  App.  664,  21  S.  W. 
779- 
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as    to   bar   an   action   Ijy   the   owner,'    to    raise   a   presumption   of 
dedication. 

2.  Rebutting   Presumptions.  —  A.  In   General.  —  Evidence  that 
the  owner  continually  asserted  his  right  against  the  public,*  main- 


In  the  absence  of  better  proof,  evi- 
dence of  long  usage,  reputation,  and 
the  declarations  and  conduct  of  the 
owners  of  adjoining  land,  and  public 
acts  of  the  town,  are  admissible  to 
prove  a  dedication.  Sevey's  Case,  6 
Me.  Ii8. 

Evidence  that  it  was  to  the  owner's 
interest  to  have  a  highway  there  and 
that  he  d'jsired  it  is  admissible  on 
the  question  of  dedication.  Ells- 
worth V.  Lord,  40  Minn.  2i7,  4^  N. 
W.  389- 

Evidence  That  Owner  Worked  Out 
Highway  Tax  or  suffered  work  to  be 
performed  upon  it  at  public  expense 
or  under  the  direction  of  the  public 
authorities  is  admissible  to  show 
owner's  intention  to  dedicate.  Morse 
V.  Zeize,  34  Minn.  35,  24  N.  W.  287. 

Owner's  acts  and  declarations  after 
opening  of  road  are  admissible  on 
question  of  intention  to  dedicate. 
Buchanan  v.  Curtis,  25  Wis.  99; 
People  V.  Jones,  6  Mich.  176;  Ken- 
nedy V.  Le  Van,  23  Minn.  513. 

Acts  and  declarations,  manifesting 
an  intention  to  dedicate  to  public  use, 
and  upon  which  others  have  acted, 
are  competent  on  the  question  of 
dedication.  Oswald  v.  Grenct,  22 
Tex.  94;  Village  of  Markato  v. 
^leaght-r,    17    Minn.   265. 

Declarations  and  representations 
made  at  sales  are  admissible  on  ques- 
tion of  dedication.  Pierce  v.  Rob- 
erts, 57  Conn.  31,   17  Atl.  275. 

What  a  witness  thought  or  what 
the  public  understood,  is  inadmissible 
on  question  of  dedication.  Mayor  v. 
Dasher,  90  Ga.  195,  16  S.  E.  75 , 
Price    V.    Breckenridge,   92    Mo.    378, 

5  S.  W.  20. 

7.  United  States.  —  T  r  w  i  n  v. 
Dixion,  9  How.  10;  Cincinnati  1: 
White,  6  Pet.  431  ;  Barclay  v.  Howell, 

6  Pet.  498;  Boston  v.  Lecraw,  17 
How.  426;  McKey  v.  Hyde  Park,  134 
U.  S.  84. 

Indiana.  — Talbott  v.  Grace,  30  Ind. 
389,  95  Am.  Dec.  703. 

Maine.  —  Dwinel  z'.  Bernard,  28 
Me.  554,  48  Am.  Dec.  507;  Cole  v. 
Sprowl,  35  Me.  161,  56  Am.  Dec.  696. 

8 


iN''<:'TC'  Jersey.  —  Wood  v.  Hurd,  34 
N.  J.  L.  87;  Central  R.  Co.  v.  State, 
32  N.  J.  L.  220;  Holmes  v.  Jersey 
City,   12  N.  J.   Eq.  299. 

Nczv  York.  —  Livingston  v.  Mayor, 
8  Wend.  85,  22  Am.  Dec.  622. 

Vermont.  —  State  v.  Trask,  3  Vt. 
521,  23  Am.  Dec.  222. 

8.  United  States.  —  Barclay  v. 
Howell,  6  Pet.  498. 

Colorado.  —  Starr  v.  People,  17 
Colo.  45S,  30  Pac.  64. 

Illinois.  —  Kyle  v.  Logan,  87  111. 
64;  Wragg  V.  Pen  Twp.,  94  111.  11; 
Chicago  v.  Stinson,  124  111.  510,  17 
N.  E.  43;  Chicago  V.  Hill,  124  111. 
646,  17  N.  E.  46;  Chicago  v.  Drexel, 
141  III.  89,  30  N.  E.  774- 

Minnesota.  —  Case  z'.  Favier.  12 
Minn.  89;  Downer  v.  St.  Paul  &  C. 
R.  Co.,  22  Minn.  251. 

Virginia.  —  Harris  v.  Com.,  20 
Gratt.  833. 

JVisconsi)i.  —  Lawe  v.  Kaukauna, 
70  Wis.  306,  35  N.  W.  561. 

Clause  in  Deed  to  Rebut  Presump- 
tion of  Dedication. —  The  presump- 
tion of  dedication  arising  from  con- 
veyances made  with  reference  to 
streets  may  be  rebutted  by  a  clause 
in  the  conveyance  which  specifics  that 
the  reference  to  the  street  is  for  the 
purpose  of  description  only.  Mayor 
of  Baltimore  v.  Fear,  82  ]\Id.  246,  33 
Atl.  637. 

Acts  amounting  to  dedication  are 
not  annulled  by  fact  that  their  per- 
formance was  induced  by  payment 
of  money.  Rees  v.  Chicago,  38  111. 
322. 

Intent  testified  to  may  be  contra- 
dicted by  acts  and  declarations  of 
owner.  Lamar  Co.  z:  Clements,  49 
Tex.  347. 

Intent  may  be  rebutted  when  there 
is  an  implied  dedication  but  not  when 
there  is  an  express  dedication.  In- 
dianapolis V.  Kingsbury,  loi  Ind.  201. 

Evidence  of  continued  claim  of 
title,  and  the  exercise  of  acts  of  own- 
ership over  the  property,  by  the  per- 
son claiming  title,  may  be  conclusive 
to  rebut  a  presumption  of  a  dedica- 
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tained  bars  and  gates  across  the  way,°  or  put  up  signs  indicating  that 


tion.  Robertson  v.  Wellsville,  I 
Bond  8i,  20  Fed.  Cas.  No.   11,930. 

The  following  cases  show  facts 
which  were  held  sufficient  to  rebut 
the  presumption   of   dedication : 

Alabama.  —  Steele  v.  bullivan,  70 
Ala.  589. 

Illinois.  —  Kelley  v.  Chicago,  48 
111.  388;  Chicago  V.  Hill,  124  111.  646, 
17  N.  E.  46;  Waggeman  v.  North 
Peoria,  42  111.  App.   132. 

Maryland.  —  Glenn  v.  Baltimore, 
67  Md.  390,  10  Atl.  70. 

Michigan.  —  People  v.  Beaubien,  2 
Doug.  256. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  Minn.  116;  Village  of  White 
Bear  v.  Stewart,  40  ]\Iinn.  284,  41 
N.  W.  1,045. 

Neiv  York.  —  Spier  v.  New  Ut- 
recht, 121  N.  Y.  420,  24  N.  E.  692. 

Where  owner  fenced  off  a  highway 
but  resisted  its  use  by  the  public,  a 
dedication  was  overcome.  Fox  z'. 
Virgin,  5  111.  App.  515,   11   III.  App. 

513. 

Railroad  Crossing  travel  obstructed 
by  trains  standing  on  the  crossing, 
defeats  dedication.  Com.  v.  Phila- 
delphia R.  Co.,  13s  Pa.  St.  256,  19 
Atl.  1,051. 

9.  England.  —  Roberts  v.  Karr,  i 
Camp.  262,  10  Rev.  Rep.  676,  n ; 
Lethridge  v.  Winter,  i  Camp.  263,  10 
Rev.  Rep.  676,  n;  Rex  v.  Lloyd,  i 
Camp.  260,  10  Rev.  Rep.  674;  British 
Museum  v.  Finnis,  5  Car.  &  P.  460, 
24  E.  C.  L.  406;  Paul  V.  James,  i 
Ad.  &  E.  41  E.  C.  L.  798. 

United  States.  —  Coburn  v.  San 
Mateo,  75  Fed.  520. 

Arkansas.  —  Jones  v.  Phillips,  59 
Ark.  35,  26  S.  W.  386. 

California.  —  Smithers  v.  Fitch,  82 
Cal.  153,  22  Pac.  935;  Flibberd  v. 
Mellville,  (Cal),  22,  Pac.  201;  People 
V.  Eel  River  &  E.  R.  Co.,  98  Cal.  665, 
2,2  Pac.  728;  Huffman  v.  Hall,  102 
Cal.  26,  36  Pac.  417. 

Illinois.  —  Herhold  v.  Chicago,  108 
111.  467;  Schmisseur  v.  Penn,  47  111. 
App.  278;  Ottawa  v.  Yentzer,  160  111. 
509,  43  N.  E.  601. 

Indiana.  —  Bidinger  v.  Bishop,  76 
Ind.  244. 

/oxt'fl.  —  State  V.  Green,  41  Iowa 
693;  Gray  v.  Haas,  98  Iowa  502,  67 
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N.  W.  394;  Baldwin  v.  Herbst,  54 
Iowa  168,  6  N.  W.  257. 

Kansas.  —  State  v.  Adkins,  42  Kan. 
203,  21    Pac.   1,069. 

Maine.  —  Cyr  v.  Madore,  72  Me. 
53;  State  V.  Strong,  25  Me.  297. 

Maryland.  —  Hall  v.  Baltimore,  56 
Md.  187. 

Massachusetts.  —  Com.  v.  New- 
bury, 2  Pick.  51. 

Michigan.  —  Cook  v.  Hillsdale,  7 
Mich.  115. 

Missouri.  —  St.  Louis  v.  Wetzel, 
no  Mo.  260,  19  S.  W.  534;  Field  v. 
Mark,  125  Mo.  502,  28  S.  W.  1,004; 
Vossen  v.  Dautel,  116  Mo.  379,  22 
S.  W.  734- 

Nebraska.  —  Brown  v.  Stein,  38 
Neb.  596,  57  N.  W.  401. 

Nezi>  York.  —  Carpenter  v.  Gwynn, 
35  Barb.  395. 

Oregon.  —  Lewis  v.  Portland,  25 
Or.  133,  35  Pac.  256;  Smith  v.  Gard- 
ner, 12  Or.  2'2i,  6  Pac.  771. 

The  placing  and  maintaining  of 
gates  across  a  road  throueh  an  own- 
er's land  before  the  public  has  ac- 
quired any  right  by  user,  negatives 
any  inference  that  the  owner  intended 
the  road  to  be  a  public  one.  Jones  v. 
Davis,  35  Wis.  3/6. 

Where  the  title  of  the  public  to  a 
highway  rests  upon  both  dedication 
and  prescription,  and  the  evidence 
tends  to  support  the  title  on  either 
ground,  the  act  of  the  owner  in  build- 
ing a  barbed  wire  fence  within  the 
limits  of  the  road,  after  many  years 
of  adverse  user  by  the  public,  cannot 
be  given  weight  as  an  act  indicative 
of  an  intention  to  revoke  the  dedica- 
tion already  ripened  into  title.  Bart- 
lett  V.  Beardmore,  77  Wis.  356,  46 
N.  W.  494- 

Gates  Up  at  Night.  — While  the 
placing  of  gates  across  a  highway 
may  be  evidence  of  an  intention  not 
to  dedicate  the  road  to  public  use  yet 
is  not  conclusive ;  and  the  fact  that 
the  gate  was  left  open  during  day  and 
closed  by  night  for  the  purpose  of 
preventing  injury  to  those  who  used 
it  or  to  prevent  the  public  from 
driving  upon  defendant's  wharf,  is 
not  inconsistent  with  its  dedication 
to  the  public.  People  v.  Eel  River 
&  E.  R.  Co.,  98  Cal.  665,  23  Pac.  728. 
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it  was  a  private  way;^°  that  he  was  in  possession  of  the  premises 
and  paid  all  taxes  and  assessments,"  and  conveyed  or  leased  the  land 
in  question  as  private  property/^  is  sufficient  to  rebut  the  presumption 
of  dedication. 

B.  Proceedings  to  Condemn.  —  Records  of  proceedings  to  con- 
demn are  proper  evidence  to  rebut  the  presumption  of  dedication.^-' 


10,  Daniels  v.  Almy,  i8  R.  I.  244, 
27  Atl.  330;  Durgin  v.  Lowell,  3  Al- 
len  (Mass.)    398. 

Posting  notices  after  dedication 
does  not  rebut  the  presumption  of 
dedication.  Union  Co.  v.  Peckham, 
16  R.  I.  64,  12  Atl.  130. 

11.  United  States.  —  Irwin  v. 
Dixion,  9  How.  10;  Nelson  v.  Mad- 
ison, 3  Biss.  244,  17  Fed.  Cas.  No. 
10,110. 

California.  —  San  Leandro  v.  Le 
Breton,  72  Cal.   170,  13  Pac.  405. 

Illinois.  —  City  of  Peoria  v.  John- 
ston, 56  111.  45. 

Indiana.  —  Mansur  v.  State,  60  Ind. 
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Maryland.  —  Stuart  v.  Baltimore, 
7  Md.  500. 

Minnesota.  —  Case  v.  Favicr,  12 
Minn.  89. 

Missouri.  —  Bauman  v.  Boeckler, 
119  Mo.  189,  24  S.  W.  207. 

Montana.  —  Helena  v.  Albertose,  8 
Mont.  499,  20  Pac.  817. 

Oregon.  —  Lownsdale  v.  Portland, 
I  Or.  397. 

Tennessee.  —  Monaghan  v.  Mem- 
phis Fair  &  Ex.  Co.,  95  Tenn.  108, 
31   S.  W.  497. 

Texas.  —  Ayers  v.  Fellrath,  5  Tex. 
Civ.  App.  557,  24  S.  W.  347. 

Virginia.  —  Vaughan  v.  Lewis,  89 
Va.  187,  15  S.  E.  525;  Skeen  v. 
Lynch,  I  Rob.  ig8. 

Wisconsin.  —  Terice  v.  Barteau,  54 
Wis.  99,  II  N.  W.  244. 

See  Rathgaber  v.  Tonawanda,  37 
N.  Y.  St.  807,  13  N.  Y.  Supp.  937. 

Where  the  city  acquiesced  in  the 
use  by  the  owner,  the  dedication  is 
not  disproved  by  evidence  of  oc- 
cupancy. City  of  Denver  v.  Clem- 
ents, 3  Colo.  472. 

The  Mere  Payment  of  Taxes  will 
not  rebut  the  presumption  of  dedica- 
tion. Buschmann  v.  St.  Louis,  121 
Mo.  523,  26  S.  W.  687 ;  Winona  &  St. 
P.  R.  Co.  V.  Huff,  II  Minn.  114; 
Smith  v.  San  Luis  Obispo,  95  Cal. 
463,  30  Pac.  591. 


Error  in  assessment  of  a  lot  ad- 
jacent to  a  street,  by  which  error  the 
area  of  such  street  is  included  in  the 
adjacent  lot,  and  taxes  are  levied  and 
collected  on  the  same,  will  not  de- 
feat the  dedication  or  rebut  the  pre- 
sumption of  dedication.  Town  of 
Lakeview  v.  Lebahn,  120  111.  92,  g  N. 
E.  269. 

12.  Alabama.  —  Steele  v.  Sulli- 
van, 70  Ala.  589. 

California.  —  Schmitt  v.  San  Fran- 
cisco,  100  Cal.  302,  34   Pac.  g6i. 

Colorado.  —  Trine  v.  Pueblo,  21 
Colo.  102,  39  Pac.  330. 

Kentucky.  —  Bowman  v.  Wickliffe, 
15  B.  Mon.  84. 

Maryland.  —  Hall  v.  Baltimore,  56 
Md.  187. 

Minnesota.  —  Case  v.  Favier,  12 
Minn.  89. 

Missouri.  —  Rosenberger  v.  ]\Iiller, 
61  ^lo.  App.  422. 

Nebraska.  —  State  Hist.  Ass'n  v. 
Lincoln,   14  Neb.  336,   15  N.  W.  717. 

Where  the  owner  placed  upon  rec- 
ord a  formal  instrument  of  dedica- 
tion, opening  a  street  through  a  por- 
tion of  his  property,  but  stopping  at 
that  part  so  in  use  by  the  public,  and 
which  in  the  recorded  plat  had  al- 
ways been  laid  out  into  lots,  such 
evidence  must  be  regarded  as  rebut- 
ting any  presumption  which  may  be 
drawn  from  user,  of  an  intention  to 
dedicate.  Kelly  r.  Chicago,  48  111. 
388. 

13.  Records  of  proceedings  to  con- 
demn land  in  question  arc  proper 
evidence  to  rebut  the  presumption  of 
a  dedication  and  as  explaining  the 
conduct  of  the  parties.  Chicago  v. 
Johnson,  g8  111.  618;  Princeton  v. 
Templcton,  71  111.  68;  I\lclntyi*e  v. 
Storey,  80  111.  127. 

Ejectment.  _  Napa  v.  Howland,  87 
Cal.  84,  J5   Pac.  247. 

Conclusiveness  of  Judgment  that 
land  has  not  been  dedicated.  San 
Francisco  v.  Holladay.  76  Cal.  18,  17 
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III.  BURDEN  OF  PEOOF. 

In  general  the  burden  of  proof  is  upon  the  party  claiming  the 
dedication,  but  where  a  party  denies  the  dedication  to  avoid  Habihty, 
the  burden  is  on  the  one  denying  the  dedication.^-* 

rV,  DOCUMENTARY  EVIDENCE. 

1.  Construction  of  Documents,  —  \Mien  dedication  depends  on 
matter  in  pais,  the  extent  of  dedication  is  a  question  of  fact.^=  When 
it  depends  on  deeds,  plats  and  records,  the  meaning  and  effect  are 
questions  for  the  court.^*^ 


Pac.    942;    People    ex    rcl    Br3-ant   v. 
Holladay,  93  Cal.  241,  29  Pac.  54- 

14.  The  burden  of  proof  is  upon 
the  party  claiming  the  dedication.  If 
a  party  is  and  has  been  for  many 
years  in  the  occupation  of  a  piece  of 
land,  and  the  authorities  claim  that  it 
has  been  dedicated  as  a  public  street, 
and  that  his  buildings  thereon  are  a 
public  nuisance,  it  devolves  upon 
them  to  show  affirmatively  that  it  has 
been  dedicated.  Tate  v.  Sacramento, 
50  Cal.  242;  Schmitz  v.  Ritterholz,  20 
111.  App.  614;;  Schreveport  v.  Drouin, 
41  La.  Ann.  867,  6  So.  656;  Mason 
City  Salt  &  Min.  Co.  v.  :Mason  City, 
23  W.  Va.  211;  jNIiller  v.  Aracoma, 
30  W.  Va.  606,  5  S.  E.  148;  Pella  v. 
Scholte,  24  Iowa  283,  95  Am.  Dec. 
729. 

Where  City  Denies  Dedication  to 
avoid  liability  for  damages  on  a  high- 
way the  burden  of  proof  is  on  the 
city  denying  the  dedication.  McVce 
V.  Watertown,  92  Hun  306,  36  N.  Y. 
Supp.  870. 

Where  Dedication  Is  to  Owner's 
Advantage.  —  Evidence  which  would 
be  sufficient  to  establish  a  dedication 
against  the  owner  of  the  land  is  not 
necessarily  sufficient  to  establish  it 
when  he  seeks  it  for  his  own  interest, 
since  stronger  proof  is  required  where 
the  owner  seeks  to  establish  a  dedi- 
cation in  his  own  behalf.  Rector  v. 
Hartt,  8  ^lo.  448,  41  Am.  Dec.  650. 

15.  McKey  v.  Hyde  Park,  134  U. 
S.  84;  Burrows  v.  Guest,  5  Utah  91. 
12  Pac.  847;  Davis  v.  Clinton.  58 
Iowa  389,  10  N.  W.  768;  Ellsworth  v. 
Ford,  40  Minn.  3?7.  42  N.  W.  389'. 
State  V.  Schwin,  65  Wis.  207,  26 
N.  VV.  568;  Alvord  v.  Ashley,  17  111. 
363;  McNeil  V.  Hicks,  34  La.  Ann. 
1,090. 
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16.  Indiana.  —  Logansport  v. 
Dunn,  8  Ind.  378;  ^Miller  v.  Indian- 
apolis, 123  Ind.  196,  24  N.  E.  228; 
Indianapolis  v.  Kingsbury,  loi  Ind. 
200,  51   Am.  Rep.  749. 

Minnesota.  —  Hanson  v.  Eastman, 
21  ]\Iinn.  509. 

Virginia.  —  Talbott  v.  Richmond 
R.  Co.,  31  Gratt.   (Va.)  685. 

Washington.  —  Tilzie  v.  Haye,  8 
Wash.  187,  35  Pac.  583. 

Wiseonsin.  —  State  v.  Schwin,  65 
Wis.  207,  26  N.  W.  568;  Yates  y. 
Judd,  18  Wis.  118;  Sanborn  v.  Chi- 
cago &  N.  W.  R.  Co.,  16  Wis.  19. 

Construction  and  Extent  of  Dedi- 
cation  Ague  V.  Seitsinger,  (Iowa), 

60  X.  \\'.  483;  :\IcNeil  V.  Hicks,  34 
La.  Ann.  1,090;  Shreveport  v. 
Drouin,  41  La.  Ann.  869.  6  So.  656; 
Pope  V.  Union,  18  N.  J.  Eq.  282; 
Kelsey  v.  King,  2>2>  How.  Pr.  39. 

Territorial    Extent   of   Dedication. 

In  General See  following  cases  for 

rules :  Derby  v.  Ailing,  40  Conn. 
410;  Allen  V.  Rinehardt,  90  Ky.  466, 
14  S.  W.  420;  ]\Iayor  of  Baltimore  v. 
Frick,  82  Md.  73,  2i  Atl.  43;  ;  Middle- 
ton  V.  \\'harton,  41  Minn.  266,  43 
N.  W.  4;  Knowles  v.  Nichols,  2  R. 
I.  198;  Borden  v.  Manchester,  4  Ma- 
son 112,  3  Fed.  Cas.  No.  1,656. 

Wharves,  Landings  and  Accre- 
tions. —  Godfrey  v.  Alton,  12  111.  29, 
52  Am.  Dec.  476;  Hoboken  L.  &  I. 
Co.  V.  Hoboken,  36  N.  J.  L.  5-1°; 
Hardy  v.  Memphis,  10  Heisk.  127 ; 
Bennett  v.  Chicago  R.  Co.,  72,  Fed. 
696;  Ruge  V.  Apalachicola  Oyster  C. 
&  F.  Co.,  25  Fla.  656,  6  So.  489. 

Land  Bounded  by  River —  Ken- 
nedy V.  Jones,  II  Ala.  63;  Cowles  v. 
Gray,    14  Iowa   i. 
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2.  Conveyances.  —  A.  To  the;  Public.  —  Deeds  and  other  writ- 
ings conveying  interests  in  lands  or  rights  therein  directly  to  a 
municipality,  or  its  officers  or  trustees  to  hold  for  the  public,  are  suf- 
ficient to  establish  a  dedication, ^^  even  though  there  is  no  grantee 
ill  esse  to  whom  the  fee  could  be  conveved.^^ 


Street  Terminating  at  River. 

United  States.  —  Hoboken  z\  Penn- 
sylvania R.  Co.,  124  U.  S.  656;  Bar- 
ney V.  Baltimore,  6  Wall.  280. 

Maine.  —  Stetson  v.  Bangor,  60 
Me.  313. 

Maryland.  —  McMurray  v.  Balti- 
more, 54  Aid.   103. 

Michigan.  —  Backus  v.  Detroit,  49 
Mich,  no,  13  N.  W.  380. 

Nezu  Jersey.  —  Mayor  of  Jersey 
City  z'.  Morris  Canal  Co.,  12  N.  J. 
Eq.,  547- 

Nezu  York.  —  ]Mark  z'.  Village  of 
West  Troy,  76  Hun  162,  27  N.  Y. 
Supp.  543.  - 

Width  of  Streets. 

California.  —  Southern  Pac.  R.  Co. 
V.  Ferris,  93  Cal.  263,  28  Pac.  828. 

Indiana.  —  Marion  v.  Skillman,  127 
Ind.   130,  26  N.  E.  676. 

lozi'a.  —  Davis  v.  Clinton,  58  Iowa 
389,  10  N.  W.  768. 

Maine.  —  Pillsbury  v.  Brown,  82 
Me.  450,  19  Atl.  858,  9  L.  R.  A.  94. 

Massachusetts.  —  Holbrook  v.  Mc- 
Bride,  70  Mass.  215 ;  Attorney  Gen- 
eral V.  Tarr,  148  2^Iass.  309,  19  N. 
E.  358. 

Michigan.  —  Bumpus  v.  Miller,  4 
Mich.  159. 

Nezv  York. — In  re  67th  St.,  60 
How.  Pr.  264. 

Minnesota.  —  Ellsworth  v.  Ford,  40 
Minn,  t,:^^,  42  N.  W.  389. 

Utah.  —  Burrows  v.  Guest,  t,  Utah 
91,  12  Pac.  847. 

Wisconsin.  —  Bartlett  v.  Beard- 
more,  77  Wis.  356,  46  N.  W.  494. 

17.  California.  —  Kittle  v.  Pfeiffer, 
22  Cal.  48s;  Mayo  v.  Wood,  50  Cal. 
171. 

Connecticut.  —  Derby  v.  Ailing,  40 
Conn.  410. 

Indiana.  —  Indianapolis  &  B.  R. 
Co.   z'.   Indianapolis,   12   Ind.  620. 

Maine.  —  Browne  v.  Bowdoinham, 
71  Me.  144. 

Michigan.  —  Plumb  v.   Grand   Rap- 
ids, 81  Mich.  381,  45  N.  W.  1.024. 
Missouri.  —  Perkins      v.      Fielding, 


119  Mo.  149,  24  S.  W.  444,  27  S.  W. 
1,100. 

Xezu  York.  —  Cady  v.  Conger,  19 
N.  Y.  256;  Cook  V.  Harris,  61  N.  Y. 
448;  Rose  V.  Hawley,  118  N.  Y.  502, 
J3  N.  E.  904. 

In  State  v.  Woodward,  23  Vt.  92, 
it  was  held  that  a  deed  conveying  land 
to  a  town  does  not  constitute  a  dedi- 
cation, although  it  is  expressed  in 
the  deed  that  the  land  is  to  be  used 
as  a  meeting  house  green.  After  the 
town  accepts  the  deed,  surveys  the 
land,  and  the  public  use  it  as  a  com- 
mon, this  amounts  to  a  dedication. 

Where  a  deed  conveyed  lands  to  a 
count}'  absolutely  on  consideration 
that  the  county  should  erect  the 
county  seat  on  said  lands,  held  not 
to  be  evidence  of  a  dedication. 
Llano  Co.  V.  Knowles,  (Tex.  Civ. 
App.),  29  S.  W.  549. 

In  Morris  v.  School  Dist.,  63  Ark. 
149,  37  S.  W.  569,  it  was  h.ld  that 
whether  the  deed  was  formally  good 
or  not  it  was  evidence  of  a  dedica- 
tion. 

Petition  of  Owner  for  Highway- 
is  evidence  of  an  intent  to  dedicate. 
People  v.  ]\Iarin  Co.,  103  Cal.  223,  37 
Pac.  203;  Trickey  v.  Schlader,  52  111. 
78. 

A  farmer  offered  a  way  over  his 
land  on  condition  that  the  township 
should  surrender  to  him  the  land 
in  the  old  road.  The  offer  was  ac- 
cepted and  the  new  road  used  by  the 
public.  Held,  to  establish  a  dedica- 
tion. Town  of  Fairfield  v.  Morey,  44 
Vt.  239. 

It  is  no  evidence  of  a  dedication 
that  the  original  proprietor  peti- 
tions for  a  town  charter  extending 
the  town  limits  over  his  land.  Mc- 
Laughlin V.  Stevens,  18  Ohio  94. 

18.  Town  of  Pawlet  v.  Clark,  9 
Cranch  (U.  S.)  292;  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431;  Bcatty 
V.  Kurtz,  2  Pet.  (U.  S.)  566:  Mayor 
V.  United  States,  10  Pet.  662;  Mc- 
Conncll  V.  Lexington,  12  Wheat.  (U 
S.)  582. 
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B.  To  Others.  —  A  dedication  may  be  established  by  deeds  and 
contracts  between  private  individuals,  in  which  the  rights  of  the 
public  are  recognized,  or  instruments  in  which  rights  and  easements 
are  granted  to  the  public,  either  in  express  terms  or  by  implication.^* 

C.  Descriptions  in  Deeds.  —  Where  an  owner  of  land  in  a 
conveyance  describes  the  land  as  bounded  by  streets  named,  the 
recitals  in  the  deed  are  evidence  that  he  regarded  the  street  as 
public,  and  as  evidence  tending  to  prove  a  dedication. -° 


Change  of  Grantee —  A  convey- 
ance of  land  to  be  used  as  a  park, 
was  made  to  a  town;  the  incorpora- 
tion of  the  town  being  invalid,  a  city 
was  organized  and  accepted  the  con- 
veyance. It  was  held  that  the  con- 
veyance was  vahd  as  the  intent  of  the 
owner  was  not  to  convey  the  land 
to  any  particular  corporation,  but  to 
the  public.  Meeker  v.  Puyallup,  3 
Wash.  759,  32  Pac.  727. 

19.  California.  —  Hargro  v.  Hodg- 
don,  89  Cal.  623,  26  Pac.  1,106; 
Spaulding  v.  Wesson,  115  Cal.  441, 
45  Pac.  807,  47  Pac.  249. 

Connecticut.  —  Guthrie  v.  New 
Haven,  31  Conn.  308. 

Georgia.  —  Savannah  A.  &  G.  R. 
Co.  V.  Shiels,  ^2,  Ga.  601. 

Illinois.  —  Richeson  v  Richeson,  8 
111.  App.  204. 

loiK'a.  —  McGregor  v.  Reynolds,  19 
Iowa  228;  Hugh  V.  Haigh,  69  Iowa 
382,  28  N.  W.  650. 

Kentucky.  —  Wicklifife  v.  M^gru- 
der,  12  Ky.  L.  Rep.  24,  13  S.  W.  523. 

Maine.  —  Browne  v.  Bowdoinham, 
71  Me.  144. 

Missouri.  —  Pierce  v.  Chamberlinn, 
82  Mo.  618;  Hill  V.  Sedalia,  64  Mo. 

App.  494-  ,     ^ 

Nezv  Jersey.  —  Mayor  of  Jersey 
City  V.  ]\Iorris  Canal  Co.,  12  N.  J. 
Eq.  547 ;  Earle  v.  New  Brunswick,  38 
N.  J.  L.  47- 

A  bond  executed  by  a  land  owner, 
conditioned  that  upon  payment  of  a 
sum  of  money  he  would  give  cer- 
tain lands  to  public  use,  is  admissible 
on  question  of  dedication.  Cook  v. 
Harris,  61  N.  Y.  448. 

A  deed  to  a  third  person  in  which 
the  words  purport  to  grant  a  strip  of 
land  to  a  city  is  admissible  on  ques- 
tion of  dedication.  Terice  v.  Bar- 
teau,  54  Wis.  99,  11  N.  W.  244. 

Owners  in  common  divided  their 
land  into  blocks  and  streets  by  mu- 
tual   agreement,    and    then    took    the 
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blocks  in  severalty  subject  to  the  bur- 
den and  benefit  of  streets.  Held,  to 
be  a  common  law  dedication.  Town 
of  Lake  View  v.  Labahn,  120  111.  92, 
9  N.  E.  269. 

Tenants  in  commit  submitted  their 
land  for  partition  to  arbitrators. 
This  land  was  divided  into  building 
lots  by  the  arbitrators,  who  in  their 
award  provided  that  the  owners,  and 
those  in  possession,  should  have  the 
right  to  use  the  streets  laid  out  in 
the  same  manner  as  if  they  were 
public  highways.  The  owners  exe- 
cuted quit  claim  deeds  to  one  an- 
other, using  the  language  in  the 
award.  Held,  that  the  plan  and 
deeds  indicated  a  dedication  of  the 
streets  to  the  public.  Hamlin  v.  Nor- 
wich, 40  Conn.   13. 

In  McKenna  v.  Boston,  131  Mass. 
143,  it  was  held  that  deeds  and  re- 
leases of  the  City  Building  Associa- 
tion were  admissible  on  the  ques- 
tion of  dedication. 

See  the  following  cases,  which  held 
that  facts  did  not  show  a  dedication. 

Maryland.  —  IMayor  of  Baltimore 
V.  White,  62  :\Id.  362;  Pitts  v.  Balti- 
more, 73  Md.  326,  21  Atl.  52. 

Massachusetts.  —  Bowers  v.  Suffolk 
Jilfg.  Co.,  4  Cush.  332;  Hathaway  v. 
Hathaway,  159  Mass.  584,  35  S.  E. 
85;  Emerson  v.  Wiley,  10  Pick.  310; 
Bowers  v.  Suffolk  Mfg.  Co.,  50  Mass. 
332. 

AVtc  York.  —  Mayor  of  New  York 
V.  Stuyvesant,  17  N.  Y.  34;  Bradley 
V.  Walker,  138  N.  Y.  291,  33  N.  E. 
1,079. 

Rhode  Island.  —  Central  L.  Co.  v. 
Providence,   15  R.  I.  246.  2  Atl.  553- 

Virginia.  —  Talbott  v.  Richmond  R. 
Co..  31   Gratt.  685. 

Toll    Road    Franchises    to    Private 

Parties.  —  When     Dedicated State 

V.   ?klaine.  27   Cnnn.   641. 

20.     Constitutes  Ipso  Facto  a  Ded- 
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ication.  —  Connecticut.  —  Derby    v. 
Ailing,  40  Conn.  410. 

California.  — Kittle  v.  Pfeiffer,  22 
Cal.  485;  Breed  v.  Cunningham,  2 
Cal.  361  ;  Archer  7'.  Salinas,  93  Cal. 
43,  28  Pac.  839;  Smith  v.  San  Luis 
Obispo,  95  Cal.  463,  30  Pac.  59i- 

Indiana.  — WoUe  v.  Sullivan,  133 
Ind.  331.  32  N.  E.  1.017;  Gwynn  v. 
Honan,  15  Ind.  201;  Fossion  v. 
Landry,  123  Ind.  136,  24  N.  E.  96. 
.Kentucky.  —  West  Covington  v. 
Freking,  8  Bush  121  ;  Wicklifte  v. 
Lexington,    11    B.    ]Mon.    155. 

Louisiana.  —  Burthe  v.  Fortier,  15 
La.  Ann.  9;  Arrowsmith  v.  New 
Orleans,  24  La,  Ann.  194. 

Maryland.  —  Pitts  v.  Baltimore,  73 
]\Id.  326,  21  Atl.  52;  Van  Witsen  v. 
Gutman,  79  Md.  405,  29  Atl.  608; 
Hall  V.  Baltimore,  56  Md.  187 ;  Balti- 
more V.  Frick,  82  :Md.  77,  33  Atl. 
435;  Tinges  V.  Baltimore,  51  Md. 
600. 

Maine.  —  Heselton  r.  Harmon,  80 
Me.  326,  14  Atl.  286;  Bartlett  r. 
Bangor,  67  Me.  460. 

Michigan.  —  Smith  z:  Lock,  18 
IMich.  56. 

Missouri.  —  Kaine  v.  Hartz.  73 
Mo.  316;  Buschmann  v.  St.  Louis, 
121  Mo.  523,  26  S.  W.  687;  Heitz  r. 
St.  Louis,  no  Mo.  618,  19  S.  W.  735- 

Mississippi.  —  Vicksburg  v.  Mar- 
shall, 59  Miss.  563. 

Nezi<  Jersey.  —  Central  R.  Co.  v 
Elizabeth,  37  N.  J.  L.  432;  State  v 
Bayonne,  52  N.  J.  L.  503,  20  Atl.  69 
White  V.  Tide  Water  Oil  Co.,  50  N 
J.  Eq.  I,  25  Atl.  199,  33  Atl.  47J 
Clarke  z>.  Elizabeth,  40  N.  J.  L.   172. 

Ne7i'  York.  —  Schade  v.  Albany,  16 
N.  Y.  Supp.  262;  Lord  v.  Atkins,  138 
N.  Y.  184,  33  N.  E.  1,035;  Matter  of 
North  13th  St.,  73  N.  Y.  179;  jMatter 
of  Public  Works,  6  Hun  486. 

Pennsylvania.  —  Baker  v.  Chester 
Gas  Co.,  73  Pa.  St.  116;  Du  Bois 
Cemetery  Co.  v.  Griffin,  165  Pa.  St. 
81,  36  Atl.  840. 

North  Carolina.  —  Rives  v.  Dudley, 
56  N.  C.  126,  67  Am.  Dec.  231. 

Texas.  —  Wolf  v.  Brass,  72  Tex. 
133,  12  S.  W.  159. 

Vermont.  —  Ahhcytt  v.  Mills,  3  Vt. 
521,  23  Am.   Dec.   222. 

Evidence  Tending  to  Prove. 
^\'iIder  v.  St.  Paul,  12  Minn.  192; 
Darlington  v.  Com.,  41  Pa.  St.  68; 
Aiken  v.  Lithgoe.  7  Rich.  L.  CS.  C.) 
435;  Bartow  v.  West,  23  Wis.  416. 


In  Alabama  the  courts  hold  that 
when  an  owner  of  land  lays  it  out 
with  streets  and  alleys  and  sells  lots 
with  reference  to  such  streets,  a 
dedication  of  the  street  may  be  in- 
ferred, though  the  intention  of  the 
owner  is  always  the  paramount  ques- 
tion. The  mere  fact  that  the  owner 
of  the  fee,  in  conveying  land  by  deed, 
describes  it  by  a  road  or  street,  is  not 
alone  evidence  of  a  dedication  to  the 
public.  Steele  v.  Sullivan,  70  Ala. 
589;  Hoole  V.  Attorney  General,  22 
Ala.  190;  New  Orleans  &  S.  R.  Co. 
V.  Jones,  68  Ala.  48. 

Where  a  party  sold  land  adjoining 
a  lane  and  called  for  it  as  a  boundary 
in  the  deeds,  this  was  evidence  tend- 
ing to  show  a  dedication,  but  not  con- 
clusive.    Ramthun     v.     Halfman.     58 

Tex.  551-  „       , 

Where  a  land  owner  sells  lots 
bounding  them  by  given  streets,  this 
amounts  to  a  dedication  of  the 
streets,  and  the  deeds  are  conclusive 
evidence  of  the  dedication,  and  parol 
evidence  of  an  intent  not  to  dedicate 
it  not  competent.  Clark  v.  EHzabeth, 
40  N.  J.  L.  172. 

The  fact  that  a  railroad  company 
in  an  agreement  with  a  land  owner 
refers  to  a  certain  street  as  a  land 
mark,  does  not  constitute  a  dedica- 
tion.    Meredith    v.    Sayre,    32    N.    J. 

Eq.  557. 

Where  a  land  owner  conveyed  a 
piece  of  land  by  metes  and  bounds, 
one  of  the  calls  in  the  conveyance  be- 
ing so  many  feet  along  the  line  of  a 
certain  street,  held,  that  this  act 
alone  was  not  sufficient  to  sustain  a 
finding  that  he  dedicated  any  part  of 
said  street  to  the  public.  Omaha  v. 
Hawver,  49  Neb.  I,  67  N.  W.  891. 

Describing  land  as  bounded  by  a 
street  laid  out  but  not  opened,  is  not 
sufficient  to  show  a  dedication  of  the 
street  to  the  public.  People  v.  Reed, 
81  Cal.  70,  22  Pac.  474,  15  Am.  St. 
Rep.  22;  Cerf  v.  Pleging,  94  Cal.  131, 
29  Pac.  417;  Opening  of  Brooklyn 
St.,  118  Pa.  St.  640,  12  Atl.  664;  San- 
ford  V.  Covington,  12  Ky.  L.  Rep. 
450,  14  S.  W.  497;  Hawthorn  v. 
Myers.  18  Ky.  L.  Rep.  608,  37  S.  W. 
593;  Quicksoll  V.  Philadelphia,  I77 
Pa.  St.  301,  35  Atl.  609;  ^IcCormick 
V.  Baltimore.  45  Md.  512. 

A  description  is  an  unverified 
complaint  in  ejectment  which  de- 
scribes  the   lot   as    commencing   near 
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3.  Maps  and  Plats.  —  A.  Generally.  —  The  platting  and  selling 
of  land  is  of  itself  sufficient  evidence  of  a  dedication  of  the  streets 
and  squares  laid  out.-^     j\Iaps  and  plats  recognized  and  approved  bj' 


the  northeast  corner  of  Union  and 
Polk  streets,  but  does  not  identify 
the  starting  point,  was  held  not  to 
be  evidence  of  an  intent  to  dedicate. 
Spaulding  v.  Bradley,  79  Cal.  449,  22 
Pac.  47. 

In  Oswald  v.  Grenet,  22  Tex.  gj, 
it  was  held  that  selling  land  bounded 
by  a  street  unopened,  manifested  an 
intention  to  dedicate. 

Reference  to  Private  Ways. 
Where  an  alley  or  a  street  is  a 
private  way,  the  fact  that  land  is  de- 
scribed in  deeds  as  bounded  by  such 
private  way  is  not  evidence  of  a  dedi- 
cation of  such  way  to  the  public. 
Illinois  Ins.  Co.  v.  Littlcfield,  67 
111.  368;  Mayor  of  Baltimore  v. 
White,  62  ^Id.  362;  Hall  v.  Mc- 
Caughey,  51  Pa.  St.  43;  Talbott  v. 
Richmond  R.  Co.,  31  Gratt.  (Va.) 
685. 

21.  United  States.  —  Lownsdale  t;. 
Portland,  Deady  39,  15  Fed.  Cas.  No. 
8,579;  Morgan  v.  Chicago  R.  Co.,  96 
U.  S.  743;  Barclay  v.  Howell.  6  Pet. 
498;  Herbert  v.  Rainey,  54  Fed.  248; 
Rainey  v.  Herbert,  55  Fed.  443,  Gro- 
gan  V.  Hayward,  4  Fed.  161  ;  Nelson 
V.  Aladison,  3  Biss.  244,  17  Fed.  Cas. 
No.  10,110. 

Alabama.  —  Alvondale  L.  Co.  v. 
Alvondale,  iii  Ala.  523,  21  So.  318; 
Harn  v.  Common  Council,  100  Ala. 
199,  14  So.  9;  Evans  V.  Savannah  & 
W.  R.  Co.,  90  Ala.  54,  7  So.  758; 
Reed  z'.  Birmingham,  92  Ala.  339,  9 
So.  161. 

Arizona.  —  Evans  v.  Blankenship, 
(Ariz.),  39  Pac.  812. 

California.  —  Logan  v.  Rose,  88 
Cal.  263,  26  Pac.  106 ;  Sussman  v. 
San  Luis  Obispo  Co.,  126  Cal.  536, 
59  Pac.  24;  Prescott  r.  Edwards,  117 
Cal.  298,  49  Pac.  178.  59  Am.  St.  Rep. 
186;  City  of  San  Francisco  v.  Burr, 
(Cal.),  36  Pac.  771. 

Colorado.  —  John  Mouat  Lumb. 
Co.  V.  Denver,  21  Colo,  i,  40  Pac. 
2^^7 ;  City  of  Denver  i'.  Clements,  3 
Colo.  472. 

Connecticut.  —  Pierce  r.  Roberts, 
57  Conn.  31,  17  Atl.  275;  Derby  v. 
Ailing,   40   Conn.   410. 
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Georgia. — Harrison  v.  Augusta 
Factory,  /S  Ga.  447. 

Illinois.  —  ISIaywood  Co.  v.  May- 
wood,  118  111.  61,  6  N.  E.  866-  Grid- 
ley  V.  Hopkins,  84  111.  528;  Field  v. 
Carr,  59  111.  198;  Trustees  First 
Evangelical  Church  v.  Walsh,  57  111. 
363. 

Indiana.  —  Indianapolis  v.  Kings- 
bury, loi  Ind.  200,  51  Am.  Rep.  749; 
Miller  v.  Indianapolis,  123  Ind.  196; 
Fowler  v.  Linquist,  138  Ind.  566,  37 
N.  E.  133- 

lotL'a.  —  Moore  v.  Kleppish,  104 
Iowa  319,  73  N.  W.  830;  Warren  v. 
Lyons,  22  Iowa  351 ;  City  of  Des 
Moines  v.  Hall,  24  Iowa  234. 

Kentucky.  —  Newport  v.  Taylor,  16 
B.  Alon.  699;  Campbell  Co.  Court  v. 
Newport,  12  B.  Mon.  538;  Alves  v. 
Henderson,  16  B.  Mon.  131 ;  James 
V.  Louisville,  19  Ky.  L.  Rep.  447,  40 
S.  W.  912. 

Kansas.  —  Board  of  Com'rs  r.  Wil- 
gus,  42  Kan.  457,  22  Pac.  615  ;  Giffin  v. 
Olathe,  44  Kan.  342,  24  Pac.  470; 
Commissioners  of  Franklin  Co.  v. 
Lathrop,  9  Kan.  453. 

Louisiana.  —  Municipality  No.  2  v. 
Orleans  Cotton  Press,  18  La.  Ann. 
122,  36  Am.  Dec.  624;  Louisiana  Ice 
Mfg.  Co.  V.  New  Orleans.  43  La. 
Ann.  217,  9  So.  21 ;  Shreveport  v. 
Drouin,  41  La.  Ann.  867,  6  So.  656; 
Land  V.  Smith,  44  La.  Ann.  931,  11 
So.  577- 

Maine.  —  Bartlctt  v.  Bangor,  67 
Me.  460;  Danforth  v.  Bangor,  85  Me. 
423,  27  Atl.  268. 

Maryland.  —  Pitts  v.  Baltimore,  73 
Md.  326,  21  Atl.  52;  Mayor  of  Balti- 
more z:  Frick,  82  Md.  73,  33  Atl.  435 ; 
White  V.  Flannigain,  i  Md.  525,  54 
Am.  Dec.  668;  Broumel  v.  White,  87 
Md.  521,  39  Atl.  1,047;  Flersheim  z'. 
Baltimore.  85   Md.  489,  36  Atl.   1,098. 

Massachusetts.  —  Attorney  General 
V.  Abbott,   154   Mass.  323,   28  N.   E. 

346. 

Michigan.  —  Village  of  Grandville 
T.  Jcnison,  84  :\lich.  54,  47  N.  W. 
600;  Ruddiman  v.  Taylor,  95  Mich. 
547,  55  N.  W.  376. 

Minnesota.  —  Borer  z:  Lange,  44 
]\Iinn.  281,    46  N.    W.    358;  State    e.v 
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a  land  owner  are  admissible  to  prove  a  dedication.-^ 


rel  St.  Paul  v.  St.  Paul  M.  &  M.  R. 
Co.,  62  Minn.  450,  64  N.  W.  1,140; 
Great  Northern  R.  Co.  ■y.  St.  Paul, 
61  Minn,  i,  63  N.  W.  96,  240; 
Winona  &  St.  P.  R.  Co.  v.  Huff,  11 
Minn.  114. 

Mississippi.  —  Brice  v.  City  of 
Natchez,  48  Miss.  423 ;  Vick  v.  Vicks- 
burg,  I  How.  379,  31  Am.  Dec.  167; 
New  Orleans  J.  &  G.  N.  R.  Co.  v. 
Moye,  39  Miss.  374;  Vicksburg  v. 
Marshall,  59  Miss.  563. 

Missouri.  —  Price  v.  Breckenndge, 
92  Mo.  378,  5  S.  W.  20;  Baker  v. 
Vanderburg,  99  Mo.  378,  12  S.  W. 
462;  Price  V.  Thompson,  48  Mo.  361 ; 
Gamble  v.  St.  Louis,  12  Mo.  617; 
Haegele  v.  Mallinckrodt,  3  Mo.  App. 

329-  ^  .        , 

Nebraska.  —  Gregory  v.  Lmcoln,  13 

Neb.  352,  14  N.  W.  423. 

Nezv  Jersey.  —  Trustees  of  M.  E. 
Church  V.  Hoboken,  33  N.  J.  L.  13, 
97  Am.  Dec.  696;  New  York  &  L.  B. 
R.  Co.  V.  South  Amboy,  57  N.  J.  L. 
252,  30  Atl.  628;  Clark  v.  Elizabeth, 
27  N.  J.  L.   125 ;   Price  v.  Plainfield, 

40  N.  J.  L.  608. 

Neiv.  York.  —  Livingston  v.  Mayor, 
8  Wend  85,  22  Am.  Dec.  622 ;  Lord  v. 
Atkins,  138  N.  Y.  184,  33  N.  E.  1,035; 
Post  V.  Pearsall,  22  Wend  425 ;  Trus- 
tees of  Watertown  v.  Cowen,  4  Paige 
510,  27  Am.  Dec.  80;  White's  Bank 
of  Buffalo  V.  Nichols,  64  N.  Y.  65; 
Underwood  v.  Stuyvesant,  19  Johns. 
181,  10  Am.  Dec.  215. 

North  Carolina.  —  Rives  v.  Dudley, 
56  N.  C.  126,  67  Am.  Dec.  Z31 ;  Moose 
V.  Carson,  104  N.  C.  431,  i7  Am.  St. 
Rep.  681;  State  v.  Fisher,  117  N.  C. 
733,  23  S.  E.  158. 

Ohio.  —  Brown  v.  Manning,  6  Ohio 
298,  27  Am.  Dec.  255 ;  Lebanon  v. 
Warren  Co.,  9  Ohio  80,  34  Am.  Dec. 
422;  Ruber  v.  Gazley,  18  Ohio  24; 
Lockland  v.   Smilev,  26  Ohio   St.  94. 

Oregon.  —  HickHn  v.  McClear,  18 
Or.  126,  22  Pac.  1,057;  Meier  v.  Port- 
land C.  R.  Co.,  16  Or.  500,  19  Pac. 
610;  Steel  V.  Portland,  23  Or.  176,  31 
Pac.  479;  Church  v.  Portland,  18  Or. 
73,  22  Pac.  528 ;  Spencer  v.  Peterson, 

41  Or.  257,  68  Pac.  519,  1,108. 
Pennsylvania.  —  Dobson  v.  Hohen- 

adel,  148  Pa.  St.  367,  23  Atl.  1,128; 
In  re  Opening  of  Pearl  St.,  iii   Pa. 


St.  565,  5  Atl.  430;  In  re  Magnolia 
Ave.,  117  Pa.  St.  56,  II  Atl.  405; 
Ferguson's   Appeal,    117   Pa.    St.  426, 

11  Atl.  885;  Schenley  v.  Com.,  36  Pa. 
St.  29,  78  Am.  Dec.  359. 

Texas.  —  Preston  v.  Navasota,  34 
Tex.  684;  Oswald  v.  Grenct,  22  Tex. 
94;   Lamar  Co.  v.  Clements,  49  Tex. 

347. 

Washington.  —  State  ex  rel  Bart- 
lett  V.  Forrest,  12  Wash.  483,  41 
Pac.  194. 

West  Virginia. —  Pierpont  v.  Town 
of  Harrisville,  9  W.  Va.  21s;  Riddle 
V.  Charlestown,  43  W.  Va.  796,  28 
S.  E.  831. 

JVisconsiii.  —  Donohoo  v.  Murray, 
62  Wis.  100,  22  N.  W.  167;  East- 
land V.  Fogo,  66  Wis.  133,  27  N.  W. 
159;  Pettibone  v.  Hamilton,  40  Wis. 
402;  Madison  v.  Mayers,  97  Wis. 
399,  73  N.  W.  43,  65  Am.  St.  Rep. 
127. 

Sales  by  Guardian.  —  An  owner  of 
land  platted  it  and  indorsed  on  the 
recorded  map  that  the  streets  were 
laid  out  for  convenience  in  descrip- 
tion, and  that  he  did  not  intend  to 
dedicate  them  to  the  public.  Held, 
that  the  conveyance  of  the  lots  in 
the  platted  tract  and  the  rights  ac- 
quired by  purchasers  in  the  streets, 
impressed  upon  them  a  public  char- 
acter. In  re  Adams,  141  N.  Y.  297, 
36  N.  E.  318. 

The  mere  platting  of  land  on 
paper  is  not  of  itself  sufficient  to 
constitute  a  dedication  of  the  streets 
and  squares  laid  out.  Parsons  v. 
Atlanta  University,  44  Ga.  529;  At- 
torney General  z:  Old  Colony  R.  Co.. 

12  Allen   (Mass.)   404. 

Adopting  Map  by  Reference. 
Adopting  a  map  not  made  by  the 
owner  and  selling  according  to  such 
map  constitutes  a  dedication.  Clark 
V.  Elizabeth,  37  N.  J.  L.  120;  Matter 
of  29th  St.,  I  Hill  (N.  Y.)  189;  Mat- 
ter of  39th  St.,  I  Hill  (N.  Y.)  191; 
People  7'.  Lamlsier,  5  Denio  (N.  Y.) 
9,  47  Am.  Dec.  273;  Trustees  M.  E. 
Church  V.  Hoboken,  33  N.  J.  L.  13, 
91  Am.  Dec.  696. 

22.  Connecticut.  —  Noyes  v.  Ward, 
19  Conn.  250. 

Georgia.  —  Mayor  of  IMacon  v. 
Franklin,  12  Ga.  239. 
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B.  Ambiguities.  —  A  map  should  clearly  show  that  the  owner 
intended  to  dedicate  the  land  to  the  public,-^  but  a  map  uncertain 
or  ambiguous  on  its  face  may  be  explained  by  extrinsic  evidence,  or 
by  the  circumstances  of  the  case."*  Extrinsic  evidence  is  not  admis- 
sible to  explain  the  intention  of  the  donor. 

C.  Undesignated  Parts.  —  Where  a  space  on  the  map  is  left 
blank  or  there  is  nothing  in  the  recorded  plat  or  in  the  proprietor's 
acknowledgment  to  indicate  for  what  purpose  a  piece  of  land 
included  within  the  boundary  lines  of  such  plat  are  intended,  it 
cannot  be  construed  as  dedicated  with  the  rest  of  the  plat.-^  But 
when  lines  clearly  indicate  a  street,  though  undesignated,  and  lots 


Indiana.  —  Fowler  v.  Linquist,  138 
Ind.  566,  27  N.  E.   133- 

Iowa.  —  Pella  v.  Scholte,  24  Iowa 
283,  95  Am.  Dec.  729. 

Louisiana.  —  Sarpy  v.  ^Municipality 
No.  2,  9  La.  Ann.  597,  61  Am.  Dec. 
221 ;  David  v.  New  Orleans,  16  La. 
Ann.  404,  79  Am.  Dec.  586. 

New  Jersey.  —  Dummer  v.  Jersey 
City,  20  N.  J.  L.  86,  40  Am.  Dec. 
213. 

Ohio.  ■ —  Board  of  Education  v. 
Edson,  18  Ohio  St.  221,  98  Am.  Dec. 
114;  Lebanon  v.  Warren  Co.,  9  Ohio 
80,  34  Am.  Dec.  422;  Huber  v.  Gaz- 
ley,  18  Ohio  24;  Stephenson  v.  Lees- 
burgh,  ZT,  Ohio  St.  475. 

A  plat  is  sufficient  evidence  of 
dedication  when  the  law  has  been 
complied  with  in  making  the  plat, 
and  the  court  may  so  charge  the  jury 
and.  direct  a  verdict.  State  v. 
Schwin,  65  Wis.  207,  26  N.  W.  568. 
See  also  Indianapolis  v.  Kingsbury, 
loi  Ind.  200. 

Copy  of  Original  Map  Admissible. 
Village  of  Sterling  v.  Pearson,  25 
Neb.  684,  41  N.  W.  653;  Price  v. 
Breckenridge,  92  ]\Io.  378,  5  S.  W. 
20. 

Maps  Adopted  by  Reference —  A 
map  referred  to  in  all  the  deeds  un- 
der which  a  party  claims  is  sufficient 
evidence  that  the  streets  and  alleys 
laid  out  therein  are  dedicated  to  the 
public.  Smith  v.  Navasota,  72  Tex. 
422,  10  S.  W.    414. 

Before  a  map  can  be  relied  upon 
to  show  a  dedication  it  must  be 
shown  to  have  been  recognized  and 
approved  by  the  donors.  Leland  v. 
Portland,  2  Or.  46;  Eureka  v.  Crog- 
han,  81  Cal.  524,  22  Pac.  693;  Lewis 
V.  Portland,  25  Or.  133,  25  Pac.  256; 
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Barrows  v.  Webster,  66  Hun  635,  21 
N.  Y.  Supp.  828;  AIcMannis  v.  But- 
ler, 49  Barb.  176;  Wilder  v.  St.  Paul, 
12  Alinn.  116;  David  v.  New  Orleans, 
16  La.  Ann.  404,  79  Am.  Dec.  586. 

Unrecorded  Private  Map  Inadmis- 
sible. —  Cook  V.  Sudden,  94  Cal.  443, 
29  Pac.  949;  People  v.  Reed,  81  Cal. 
70,  22  Pac.  474,  15  Am.  St.  Rep.  22; 
Phillips  V.  Day,  82  Cal.  24,  22  Pac. 
976. 

23.  David  v.  New  Orleans,  16  La. 
Ann.  404,  79  Am.  Dec.  586;  City  of 
Duluth  V.  St.  Paul  &  D.  R.  Co.,  49 
Minn.  201,  51  N.  W.  1,163;  Sarpy  v. 
Municipality  No.  2,  9  La.  Ann.  597, 
61  Am.  Dec.  24. 

24.  United  i'/a/t^.y.  —  Barclay  v. 
Howell,  6  Pet.  498. 

Florida.  —  Porter  v.  Carpenter,  39 
Fla.  14,  21  So.  788. 

Indiana.  —  Noblesville  v.  Lake 
Erie  &  W.  R.  Co.,  130  Ind.  i,  29  N. 

E.  484. 

Louisiana.  —  Livandis  v.  Munici- 
pality No.  2,  16  La.  509. 

Minnesota.  —  Wayzota  v.  Great 
Northern  R.  Co.,  46  Minn.  505,  49 
N.  W.  205. 

Virginia.  —  Skeen  v.  Lynch,  i  Rob. 
198;  Vaughan  v.  Lewis,  89  Va.  187, 
15  S.  E.  525- 

iriscoiisin.  —  Emmons  v.  Milwau- 
kee, 32  Wis.  434. 

Subsequent  User  Is  Admissible  to 

Explain      a      Plat Shreveport      z'. 

Drouin,  41  La.  Ann.  867,  6  So.  656; 
Dickerson  v.  Detroit,  99  Mich.  498, 
58  N.  W.  645- 

25.  United  States.  —  Ruch  v.  Rock 
Island,  5  Biss.  95,  20  Fed.  Cas.  No. 
12,105. 

Illinois.  —  Princeton  v.  Templeton, 
71    111.   68;    Princeville   v.   Auten,   77 
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are  sold  bounded  on  such  strip,  the  land  in  the  strip  is  presumed  to 
be  dedicated  as  a  street.^" 

D.  Designated  Use.  —  The  use  of  the  words  common,  square, 
park,  public  grounds,  public  square,  plaza  and  avenue  appearing  on 
map  implies  a  dedication  of  the  places  so  designated  to  the  public.-^ 


111.  325;  Chicago  V.  Van  Ingen,  152 
111.  624,  38  N.  E.  894,  43  Am.  St. 
Rep.  285. 

Indiana.  —  Steinaur  v.  Tell  Cit\', 
146  Ind.  490,  45  N.  E.   1,056. 

Kansas.  —  Fisher  v.  Carpenter,  ^,6 
Kan.    184,    12    Pac.   941. 

Louisiana.  —  DcArmas  v.  New  Or- 
leans, 5  La.  (O.  S.)  132;  Municipal- 
ity No.  2  V.  Palfrey,  7  La.  Ann.  497. 
Saulet  V.  New  Orleans,  10  La.  Ann. 
81. 

Maryland.  —  Lippincott  v.  Harvey, 
72  Aid.  572,   19  Atl.   1,041. 

Massachusetts.  — Attorney  General 
V.  Whitney,   137   Mass.  450. 

Minnesota.  —  City  of  Duluth  v.  St. 
Paul  &  D.  R.  Co.,  49  Alinn.  201,  51 
N.  W.  1,163. 

Keii'  York.  —  Mayor  of  New  York 
V.  Stuyvcsant,   17  N.  Y.  34. 

ll'asliington.  —  Robinson  v.  Coffin, 
2  Wash.  T.  251,  6  Pac.  41. 

A  town  plat  on  which  there  is  a 
place  left  blank  may  show  a  dedi- 
cation when  taken  in  connection  with 
declarations  of  the  owner,  or  other 
circumstances.  Princeville  v.  Auten, 
77  111.  325 ;  Young  v.  Mahaska  Co., 
88  Iowa  681,  56  N.  W.  177;  Oswald 
V.  Grenet,   15  Tex.  118. 

26.  Lines  Indicating  Streets. 
Schmitt  V.  San  Francisco,  100  Cal. 
302,  34  Pac.  961  ;  Indianapolis  v. 
Kingsbury,  loi  Ind.  200,  51  Am.  Rep. 
749;  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  232;  City  of  California  v. 
Howard,  78  Mo.  88;  Weisbrod  v. 
Chicago  &  N.  W.  R.  Co.,  21  Wis. 
602. 

27.  Construction  of  Words  Ap- 
pearing   on   Maps Church    Square 

"Eglise  de'l  Annonciation." —  Beatty 
z'.  Kurtz,  2  Pet.  (U.  S.)  566;  Xiques 
V.  Bujac,  7  La.  Ann.  498. 

Commons Cincinnati    v.    White, 

6  Pet.  (U.  S.)  431;  Hoyt  v.  Gleason, 
65  Fed.  685. 

Plaza —  Grogan  v.  Hayward,  4 
Fed.  161 ;  San  Leandro  v.  Le  Breton, 
72  Cal.   170,  13  Pac.  405. 

Road.  —  Western    R.    Co.    v.    Ala- 


bama G.  T.  R.  Co.,  96  Ala.  272,  11 
So.  483. 

Depot McWilliams    z'.     Morgan, 

61   111.  89. 

Squares  Marked  Private  or  Re- 
served  Smith    V.   Heath,     102    111. 

130;  Baker  v.  Vanderburg,  99  AIo. 
378,  12  S.  W.  462;  Patterson  z: 
People's  Nat.  Gas  Co.,  172  Pa.  St. 
554,  33  Atl.  575. 

Garden  Square —  Pella  z\  Scholte, 
24  Iowa  283,  95  Am.  Dec.  729; 
Fisher  z'.  Beard,  40  Iowa  625. 

Market  Square.  —  Scott  v.  Des 
Aloines,  64  Iowa  438,  20  N.  W.  752; 
David  v.  ^Municipality  No.  2,  14  La. 
Ann.  872. 

Coliseum,  Place  de  Tivoli.  —  Liv- 
andis  v.  Municipality  No.  2,  16  La. 
509;  Sarpy  v.  Alunicipality  No.  2,  9 
La.  Ann.  597. 

Quai Municipality  No.  2  v.  Or- 
leans Cotton  Press,  18  La.  122,  36 
Am.    Dec.   624. 

County       Block,        Court       House 

Square,    Jail Commissioners    Hen- 

nipin  Co.  v.  Dayton,  17  Minn.  237; 
Rutherford  z:  Taylor,  38  Mo.  315; 
State  z:  Travis,  85  Tex.  435,  21  S. 
W.  1,029. 

College  Square,  Seminary  Square, 
Weeping  Water  v.  Reed,  21  Neb.  261, 
31  N.  W.  797;  Mami  Co.  v.  Wilgus, 
42  Kan.  457,  22  Pac.  615. 

Darling  Place.  —  Pettibone  v. 
Hamilton,  40  Wis.  402. 

Park,  Public   Grounds. 

United  States. —  Vn'ned  States  v. 
Illinois  Cent.  R.  Co.,  2  Biss.  174,  26 
Fed.  Cas.  No.  1 5,437- 

Arizona.  —  Evans  v.  Blankenship, 
(Ariz.),  39  Pac.  812. 

California.  —  Archer  v.  Salinas,  93 
Cal.  43,  28  Pac.  839- 

Connecticut.  —  Pierce  v.  Roberts, 
57  Conn.  31,  17  Atl.  275. 

Missouri.  —  Baker  v.  Vanderburg, 
99  Mo.  378,  12  S.  W.  462. 

A'ezi'  Jersey.  —  Price  v.  Plainfield, 
40  N.  J.  L.  608;  Mayor  of  Bayonne 
z:  Ford,  43  N.  J.  L.  292. 
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4.  Defective  Statutory  Dedication.  —  A  defective  dedication  under 
the  statutes  may  nevertheless  be  evidence  as  an  act  in  pais  of  a 
dedication  at  common  law.-^ 

V.  OTHER  ACTS  SHOWING  DEDICATION. 

1.  In  General.  —  Acts  and  declarations  evidencing  an  intent  to 
dedicate,  or  conduct  which  has  induced  others  to  adopt  a  particular 
course  of  action  will  establish  a  dedication.-^  Certain  acts  evincing  a 
dedication  are,  erecting  buildings  and  fences  along  a  strip  of  land  for 
a  street,"*^  opening  ways  by  owner,  to  be  used  by  the  public,  over  his 


Neiv  York.  —  Perrin  v.  New  York 
Cent.  R.   Co.,  40  Barb.  65. 

Oregon.  —  Steel  v.  Portland,  23 
Or.  176,  31   Pac.  479. 

Avenues.  —  Brown  v.  Stark,  83 
Cal.  636.  24  Pac.  162;  People  v.  Hi- 
bernia  Sav.  &  Loan  Soc,  84  Cal. 
634,  24  Pac.  295 ;  Los  Angeles  C. 
Ass'n  V.  Los  Angeles,  (Cal.),  32  Pac. 
240;  People  V.  Underbill,  144  X.  Y. 
316,  39  N.  E.  Z2,Z- 

Lot  Marked  Pro  Bono  Publico. 
Supervisors  of  Raleigh  Co.  v.  Elli- 
son, 8  W.  Va.  308. 

28.  United  States. —  United  States 
V.  Illinois  Cent.  R.  Co.,  i  Biss.  174, 
26  Fed.  Cas.  No.  15,437. 

Illinois.  —  Gould  v.  Howe,  131  111. 
490,  2S  N.  E.  602;  Alaywood  Co.  v. 
Maywood,  no  111.  61,  6  N.  E.  866; 
Russell  V.  Lincoln,  200  111.  511,  65 
N.  E.  1,088;  Hudson  v.  Miller,  97 
111.  App.  74;  Marsh  v.  Fairbury,  163 
III.  401,  45  N.  E.  236. 

Kansas.  —  Brooks  v.  Topeka,  34 
Kan.  277,  8  Pac.  392. 

Minnesota.  —  Village  of  Mankato 
z'.  Meagher,  17  Minn.  265;  Downer 
V.  St.  Paul  &  C.  R.  Co.,  22  Alinn. 
251-  _ 

Missouri.  —  Campbell  v.  Kansas 
City,  102  Mo.  326,  13  S.  W.  897. 

A'ebraska.  —  Pillsburg  v.  Alexan- 
der, 40  Neb.  242.  58  N.  W.  859. 

Ohio. — Village  of  Fulton  v.  Meh- 
renfeld,  8  Ohio   St.  440. 

Jfashington.  —  Tilzie  v.  Haye,  8 
Wash.    187,  35   Pac.   583. 

Wisconsin.  —  Gardiner  v.  Tisdale, 
2  Wis.  253,  60  Am.  Dec.  407. 

29.  Connecticut. —  Noyes  ?'.  Ward, 
10  Conn.  250. 

Indiana.  —  Ross  v.  Thompson,  78 
Ind.  90. 
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lozi'a.  —  State  v.  Waterman,  79 
Iowa  360,  44  N.  W.  677. 

Louisiana.  —  Armistead  7'.  Vicks- 
burg  S.  &  P.  R.  Co.,  47  La.  Ann. 
1,381,  17  So.  888. 

Michigan.  — 'Slc'SliWin  v.  ^IcCor- 
mick,  38  Mich.  693. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  Minn.  116;  Mankato  v.  [Meagher, 
17  Minn.  243;  Kennedy  v.  LeVan, 
23  Minn.  513. 

Xezi;  York.  —  Cook  v.  Harris,  61 
N.  Y.  448. 

Xortli  Carolina.  —  Rives  v.  Dudley, 
56  N.  C.  126,  67  Am.  Dec.  231. 

Texas.  —  Oswald  v.  Grenet,  22  Tex. 
94- 

30.  California.  —  Smith  v.  San 
Luis  Obispo,  95  Cal.  463,  30  Pac. 
591;  McKenzie  v.  Gilmore,  (Cal), 
33  Pac.  262. 

Illinois.  —  Wragg  v.  Penn  Twp., 
94  111.  11;  Whitfield  V.  Horrocks,  15 
111.  App.  315;  ]Moffett  v.  South  Park 
Com'rs.  138  111.  620,  28  N.  E.  975. 

lozca.  —  Quinton  v.  Burton,  61 
Iowa  471,  16  N.  W.  569. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  ]\Iinn.   116. 

N'ezv  Jersey.  —  State  ex  rel  Kier- 
man  v.  Jersey  City,  40  N.  J.  L.  483. 

Texas.  —  Parisa  v.  Dallas,  83  Tex. 
253,  18  S.  W.  568. 

Wisconsin.  —  Bartlett  v.  Beard- 
more,  yy  Wis.  356,  46  N.  W.  494. 

In  Harding  v.  Hale,  83  111.  501,  it 
was  held  that  evidence  that  a  person 
in  building  a  fence  left  a  strip  for  a 
highway  would  not  be  evidence  of  a 
dedication  without  proof  of  title  in 
him. 

In  Fall  River  Print  Works  v.  Fall 
River,  no  Mass.  428,  it  was  held  that 
the     fact    that    the    owner    of    land 
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lancl,^^  or  constructing  improvements  for  the  public  accommodation."- 

2.  Oral  Declarations  and  Representations.  —  Declarations  of  the 
owner  of  the  premises,  his  statements  and  assurances  to  purchasers 
are  admissible  as  evidence  on  the  question  of  dedication.-''-" 

3.  User.  — A.  In  General.  — When  the  dedication  is  not  express 
and  is  inferred  from  conduct  of  the  owner  and  uses  by  the  public, 
it  is  not  necessary  to  prove  that  the  land  has  been  appropriated  to 
such  use  for  so  long  a  time  that  a  grant  should  be  presumed.  It  is 
sufficient  if  acts  and  conduct  of  owner  manifested  an  intention  to 
dedicate,  and  the  public  on  the  faith  of  such  intention  so  manifested 
have  secured  rights  which  would  be  materially  affected  if  the  inten- 


erected  his  buildings  back  from  the 
street,  and  the  strip  so  left  was  used 
by  the  public  was  not  conclusive 
evidence  that  the  strip  had  been  ded- 
icated. 

31.  California.  —  People  ex  rel 
El  Dorado  v.  Davidson,  79  Cal.  166, 
21  Pac.  538;  Blood  V.  Woods,  95 
Cal.  78,  30  Pac.  129 ;  AIcKenzie  v. 
Gilmore,   (Cal.),  2,2,  Pac.  262. 

Illinois.  —  Green  v.  Stevens,  49  111. 
App.  24. 

lozva.  —  Wilson  v.  Sexon,  27  Iowa 
15;  Gerberling  v.  Wunnenberg,  51 
Iowa  125,  49  N.  W.  861. 

Louisiana.  —  Lafayette  v.  Holland, 
18  La.   (O.  S.)   286. 

Mississippi.  —  New  Orleans  J.  & 
G.  N.  R.  Co.  V.  Moye,  79  Miss.  374. 

Missouri.  —  Bailey  v.  Culver,  12 
^lo.  App.  175. 

Neiv  York.  —  Holdane  v.  Cold 
Spring,  21  N.  Y.  474. 

Vermont.  —  Folsoni  v.  Underbill, 
36  Vt.  580. 

Where  way  is  for  owner's  con- 
venience there  is  no  dedication  to 
the  public.  Witter  v.  Harvey,  I 
^IcCord  (S.  C.)  67,  10  Am.  Dec. 
6;o. 
^32.  Olcott  V.  Banfill,  4  N.  H.  537  ; 
Potter  V.  Chapin,  6  Paige  (N.  Y.) 
639;  Pomfrey  v.  Saratoga  Springs, 
34  Hun   (N.  Y.)  607. 

Construction    of     Side-walks    Does 

Not   Show   a   Dedication Rowland 

V.  Bangs,  102  Mass.  299 ;  Com.  v. 
Barker,  140  Pa.  St.   189,  21  Atl.  243. 

33.  United  States.  —  Barclav  v. 
Howell,  6  Pet.  498;  Ruch  v.  Rock 
Island,  5  Biss.  95,  20  Fed.  Cas.  No. 
12,105;  Bayliss  v.  Pottawattamie  Co., 
5  Dill.  549,  2  Fed.  Cas.  No.  1,142. 

Georgia.  —  Mayor  of  Macon  v. 
Franklin,  12  Ga.  239. 


loiva.  —  Fisher  v.  Beard,  2^  Iowa 
346. 

Kansas.  —  Hitchcock  v.  Oberlin,  46 
Kan.  90,  26  Pac.  466. 

Kentucky.  —  Trustees  of  Dover  v. 
Fox,  9  B.  Mon.  200. 

Massachusetts.  —  Atttorney     Gen- 

Georgia.  —  Mayor     of     Macon     v. 
Franklin,  12  Ga.  239. 
eral  v.  Abbott,  154  Mass.  323,  28  N. 
E.  346;  Emerson  v.  Wiley,  10  Pick. 
310. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  ]\Iinn.  116. 

Missouri.  —  Price  v.  Breckenridge, 
92  ^lo.  378,  5  S.  W.  20. 

Texas.  —  Burnett  v.  Harrington,  70 
Tex.  213,  7  S.  W.  812. 

Vermont.  — Khhoit  v.  ]\Iills,  3  Vt. 
521,  23  Am.  Dec.  222;  Dodge  v. 
Stacy,  39  Vt.  558. 

Wisconsin.  —  Eastland  v.  Fogo,  66 
Wis.  133.  27  N.  W.  159. 

Evidence  Insufficient.  —  In  the 
following  cases  the  facts  are  insuf- 
ficient  to   show  a   dedication. 

United  States.  —  Robertson  v. 
Wellsville,  I  Bond  81,  20  Fed.  Cas. 
No.   11,930. 

Kansas.  —  Boerner  v.  McKillip,  52 
Kan.  508,  35  Pac.  5. 

Louisiana.  —  New  Orleans  &  C.  R. 
Co.  7'.  Carrollton,  3  La.  Ann.  282. 

Massachusetts. — 'Bowers  v.  Suf- 
folk Mfg.  Co.,  4  Cush.  332. 

Missouri.  —  City  of  Mexico  v. 
Jones,  27  Mo.  App.  534. 

New  York.  —  Tallmadge  v.  East 
River  Bank,  26  N.  Y.  105. 

Declarations  of  former  owner  after 
his  title  had  ceased  are  not  compe- 
tent evidence.  Smith  v.  Navasota, 
72  Tex.  422,  10  S.  W.  414. 
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tion  were  changed,^*  but  in  the  absence  of  any  acts  showing  an  inten- 
tion to  dedicate,  the  user  must  continue  long  enough  to  bar  an  action 
to  recover  possession  of  the  land.^^ 


34.  Vick  V.  Vicksburg,  I  How. 
379,  31  Am.  Dec.  167;  Abbott  v. 
Mills,  3  Vt.  521,  33  Am.  Dec.  222; 
New  Orleans  &  C.  R.  Co.  v.  Carroll- 
ton,  3  La.  Ann.  282;  Landis  v.  Ham- 
ilton, yy  Mo.  554;  Chapman  v. 
School  Dist.,  Deady  (U.  S.)  139, 
5  Fed.  Cas.  No.  2,608;  Chicago  v. 
Johnson,  98  111.  618;  Thurston  Co. 
V.  Walker,  27  Wash.  500,  67  Pac. 
1,099. 

When  it  is  proven  that  parties  in- 
tended to  dedicate  a  strip  of  land, 
and  took  steps  to  carry  out  such  in- 
tention, very  slight  testimony  is  suf- 
ficient to  prove  a  dedication.  Giles 
V.  Ortman.  11  Kan.  59. 

Stronger  evidence  is  required  to 
prove  a  dedication  of  a  road  in  the 
country  than  of  a  street  in  a  city. 
Harding  v.  Jasper,  14  Cal.  642;  On- 
stott  V.  Murray,  22  Iowa  457;  War- 
ren V.  Jacksonville,  15  111.  236. 

35.  United  i'/a/c.y.  —  Barclay  v. 
Howell,  6  Pet.  498;  Morgan  v.  Chi- 
cago Co.,  96  U.   S.  716. 

Alabama.  —  Rosser  v.  Bunn,  66 
Ala.  89 ;  Quinn  v.  State,  49  Ala.  353 ; 
Bessemer  L.  &  I.  Co.  v.  Jenkins,  iii 
Ala.   135,   18  So.  565. 

Arkansas.  —  Howard  v.  State,  47 
Ark.  431,  2  S.  W.  331- 

California.  —  Schwerdtle  v.  Placer 
Co.,  108  Cal.  589,  41  Pac.  448;  Helm 
V.  McClure,  107  Cal.  199,  40  Pac.  437 ; 
Demartini  v.  San  Francisco,  107  Cal. 
402,  42  Pac.  496. 

Colorado.  —  Starr  v.  People,  17 
Colo.  458,  30  Pac.  64. 

Connecticut.  —  Noyes  v.  Ward,  19 
Conn.  250;  Williams  v.  New  York  & 
N.  H.  R.  Co.,  39  Conn.  509. 

Delaware.  —  State  v.  Rej-bold,  5 
Har.  484;  Ogle  v.  Philadelphia  W.  & 
B.  R.  Co.,  3  Houst.  267. 

Georgia.  —  Habersham  v.  Savan- 
nah &  O.  C.  Co.,  26  Ga.  665 ;  Mayor 
of  Macon  v.  Franklin,  12  Ga.  239. 

Illinois.  —  Chicago  v.  Wright,  69 
III.  318;  Maltman  v.  Chicago,  M.  & 
St.   P.   R.  Co.,  41   111.  App.  229. 

Indiana.  —  Commissioners  Green 
Co.  V.  Huff,  91  Ind.  2>2>i',  ?'Iarion  v. 
Skillman,  127  Ind.  130,  26  N.  E.  676. 

/ozc'o.  —  State    v.    Green,    41    Iowa 


693 ;  State  v.  Waterman,  79  Iowa  360, 
44  N.  W.  677. 

Kentucky.  —  Hall  v.  McLeod,  2 
Mete.  98,   74  Am.   Dec.  400. 

Louisiana.  —  Torres  v.  Falgoust,  37 
La.  Ann.  497;  Armistead  Z'.  Vicks- 
burq-  S.  &  P.  R.  Co.,  47  La.  Ann. 
1,381,  17  So.  888;  Saulet  v.  New  Or- 
leans, 10  La.  Ann.  81. 

Maine.  —  State  v.  Wilson,  42  Me. 
9;  Dwinel  v.  Barnard,  28  Me.  554, 
48  Am.  Dec.  507. 

Maryland.  —  Day  v.  Allender,  22 
Md.  511. 

Massachusetts.  —  Valentine  v.  Bos- 
ton, 22  Pick.  75 ;  Larned  v.  Larned, 
II  Mete.  421;  Com.  v.  Coupe,  128 
]\Iass.  63. 

Michigan.  —  Campau  v.  City  of 
Detroit,  104  Mich.  560.  62  N.  W.  718; 
People  V.  Jones,  6  Mich.  176. 

Minnesota.  —  Klenk  v.  Walnut 
Lake,  51  Minn.  381,  53  N.  W.  703; 
Case  z'.  Favier,  12  Minn.  89. 

Mississippi.  —  New  Orleans  J.  & 
G.  N.  R.  Co.  r.  :\Ioye,  39  Miss.  374. 

Missouri.  —  State  z'.  Young,  27  Mo. 
259;  Bauman  v.  Beeckler,  118  Mo. 
189,  24  S.  W.  207. 

Nebraska.  —  Rube  v.  Sullivan,  23 
Neb.  779,  37  N.  W.  666;  Graham  v. 
Hartnett,   10  Neb.  517,  7  N.  W.  280. 

Nezc  Hampshire.  —  Willey  v. 
Portsmouth,  35  N.  H.  303;  Ruland 
z:   South  Newmarket,  59  N.  H.  291. 

Nezv  Jersey.  —  Smith  v.  State,  23 
N.  J.  L.  130;  State  ex  ret  Parker  v. 
New  Brunswick,  32  N.  J.  L.  548; 
Attorney  General  ex  rel  Stickle  v. 
Morris  E.  R.  R.  Co.,  19  N.  J.  Eq. 
386;  State  ex  rel  Snedeker  v.  Sned- 
eker,  30  N.  J.  L.  80. 

Nezi'  York. — Iselin  v.  Starin.  71 
Hun  164,  24  N.  Y.  Supp.  748;  Max- 
well V.  East  River  Bank,  3  Bosw.  124. 

North  Carolina.  —  State  v.  Card- 
well,  44  N.  C.  245 ;  State  v.  Johnson, 
33  N.  C.  647;  State  v.  Fisher,  117  N. 
C.  733,  23  S.  E.  158. 

Ohio.  —  Penquite  v.  Lawrence,  il 
Ohio  St.  274. 

Oregon.  —  Parrish  v.  Stephens,  i 
Or.  59. 

Pennsylz'ania. —  Schenley  z'.  Com., 
36  Pa.  St.  29,  78  Am.  Dec.  359 ;  Weiss 
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B.  Permissive  Use.  —  Evidence  that  the  use  by  the  pubhc  was 
permissive  overcomes  the  presumption  of  dedication,  no  matter  for 
how  long  the  user  was  continued.^'' 

C.  Adverse  User  Must  be  Shown.  —  User  of  a  highway  in  the 
absence  of  a  formal  acceptance  by  the  public  must  be  shown  to  have 
been  adverse,  exclusive  and  under  some  real  or  pretended  claim  of 
right.^^     The  presumption  of  law  is  that  the  user  was  not  hostile 


V.  South  Bethlehem,  136  Pa.  St.  294, 
20  Atl.  801  ;  Pennsylvania  R.  Co.  v. 
Greensburg  &  H.  El.  St.  R.  Co.,  176 
Pa.  St.  559.  35  Atl.  122. 

Rhode  Island.  —  Hughes  v.  Provi- 
dence &  W.  R.  Co.,  2  R.  I.  493- 

South  Carolina.  —  TurnbuU  v. 
Rivers,  3  McCord  131,  15  Am.  Dec. 
622. 

Soutli  Dakota.  —  Mason  v.  Sioux 
Falls,  2  S.  D.  640,  51  N.  W.  770. 

Tennessee.  —  Woolard  v.  Clj'mcr, 
(Tenn.  Ch.),  35  S.  W.  1,086;  Le  Roy 
V.  Leonard,  (Tenn.  Ch.),  35  S.  W. 
884. 

Texas.  —  Gilder  7'.  Brenham,  67 
Tex.  345,  3  S.  W.  309. 

Utah.  —  Whittaker  v.  Ferguson,  16 
Utah  240,  51   Pac.  980. 

Vermont.  —  State  v.  Trask,  6  Vt. 
355,  27  Am.  Dec.  554;  State  z:  Wil- 
kinson, 2  Vt.  480,  21  Am.  Dec.  560. 

Virginia.  —  Buntin  i'.  Danville,  93 
Va.  200,  24  S.  E.  830 ;  Richmond  v. 
Stokes,  31   Gratt.   713. 

IVest  Virginia.  —  Smith  v.  Cor- 
nelius, 41  W.  Va.  59,  23  S.  E.  599; 
Yates  V.  West  Grafton,  33  W.  Va. 
507,  II  S.  E.  8. 

IVisconsin.  —  Lemon  v.  Hayden, 
13  Wis.  159;  Cunningham  v.  Hen- 
dricks, 89  Wis.  632,  62  N.  W.  410. 

36.  Alabama.  —  Tutwiler  v.  Ken- 
dall, 113  Ala.  664,  21  So.  332;  Steele 
V.  Sullivan,  70  Ala.  589. 

Arkansas.  —  Jones  v.  Phillips,  59 
Ark.  35,  26  S.  W.  386;  Howard  v. 
Slate,  47  Ark.  431,  2  S.  W.  331. 

California.  —  Cooper  v.  Monterey 
Co.,  104  Cal.  437,  38  Pac.  106;  Huff- 
man V.  Hall,  102  Cal.  26,  36  Pac. 
417;  Hibberd  v.  Mellville,  (Cal.),  33 
Pac.  201. 

Illinois.  —  Illinois  Ins.  Co.  z\  Lit- 
tlefield,  67  111.  368. 

lozva.  —  Onstott  v.  Murray,  22 
Iowa  457. 

Louisiana.  —  Morgan  ?'.  Lombard, 
26   La.   Ann.   462;    McCearly   v.   Le- 


meunier,  40  La.  Ann.  253,  3  So.  649. 

Kentucky.  —  Bowman  z'.  Wicklifife, 
15  B.  Mon.  84. 

Maine.  —  Cyr  v.  Madorc,  73  Me. 
53 ;  ]\Iayberry  z'.  Standish,  56  Me. 
342. 

Mississippi.  —  Tegarden  r.  ^Ic- 
Bcan,  33  Aliss.  283. 

Missouri.  —  Brinck  v.  Collier,  56 
Mo.  160;  Stacey  v.  Miller,  14  Mo. 
478,  55  Am.  Dec.  112. 

Nezv  Jersey.  —  Wood  v.  Hurd,  34 
N.  J.  L.  87.  . 

Korth  Carolina.  —  Stewart  v. 
Frink,  94  N.  C.  487,  55  Am.  Rep. 
618. 

Rhode  Island.  —  Daniels  v.  Almy, 
18  R.  I.  244,  2y  Atl.  330. 

Tennessee.  —  Henderson  v.  Allo- 
way,  3  Tenn.  Ch.  688;  Wilson  v. 
Acree,  97  Tenn.  378,  2,7  S.  W.  90; 
Worth  V.  Dawson,  i  Sneed  59. 

Texas.  —  Worthington  v.  Wade,  82 
Tex.  26,  17  S.  W.  520;  Gilder  v. 
Brenham,  67  Tex.  345,  3  S.  W.  309; 
Ramthun  v.  Huffman,  58  Tex.  551. 

Jlrginia.  —  Harris  v.  Com.,  20 
Gratt.  833. 

37.  California.  — l<l\\cs  v.  Los  An- 
geles, 125  Cal.  572,  58  Pac.  190; 
Eureka  v.  Croghan,  81  Cal.  524,  22 
Pac.  693. 

Indiana.  —  Shellhouse  v.  State,  no 
Ind.  509,   II   N.  E.  484. 

lozi'a.  —  Onstott  v.  Murray,  22 
Iowa  457;  Zigefoose  v.  Zigefoose,  69 
Iowa  391,  28  N.  W.  654;  State  v. 
Crow,  30  Iowa  258. 

Kansas.  —  Topcka  v.  Cowec,  48 
Kan.  345,  29  Pac.  560. 

Kentuckv.  —  Bcall  v.  Clore,  6  Bush 
176. 

Missouri. —  Price  v.  Breckenridge, 
92  Mo.  378,  5  S.  W.  2D;  Antenri.th 
z'.  St.  Louis  &  S.  F.  R.  Co.,  36  Mo. 
App.  254;  Rosenberger  z'.  Miller,  61 
Mo.  App.  422. 

North  Carolina.  —  Stewart  v. 
Frink,  94  N.  C.  487,  55  Am.  Rep.  618. 
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to  the  owner,  but  with  his  consent/"^  W'hen  it  is  shown  that  the 
owner  acquiesced  in  the  adverse  user  of  the  pubhc,  a  dedication  is 
estabhshed.^'' 

D.  Extent  and  Character.  —  To  estabhsh  a  dedication  by  user 
it  must  be  shown  to  have  been  used  in  such  a  manner  as  to  indicate 
that  the  pubhc  accommodation  requires  it,  that  it  was  under  a  claim 
of  right,  that  it  was  general  and  uninterrupted ;  an  occasional  and 
varying  use  by  the  public  or  a  use  restricted  to  a  few  adjoining 
owners  is  not  sufficient.*" 

a.  Of  Uniiicloscd  or  Government  Land.  —  No  presumption  of  a 
dedication  arises  from  user  of  uninclosed  and  government  lands, 
even  though  such  user  continues  for  a  period  long  enough  to  raise 
a  presumption  of  a  grant. ^^ 


Pennsylvania.  —  Verona  v.  Alle- 
gheny V.  R.  Co.,  152  Pa.  St.  368,  25 
Atl.  518. 

Tennessee.  —  Le  Roy  v.  Leonard, 
(Tenn.  Ch.),  35  S.  W.  884. 

38.  Where  no  public  or  private 
rights  have  been  acquired  upon  the 
faith  of  the  supposed  dedication,  the 
mere  user  by  the  public,  although 
long  continued,  should  be  regarded 
as  a  mere  license  revocable  at  the 
pleasure  of  the  owner,  unless  there 
be  evidence  of  an  express  dedication, 
or  unless,  in  connection  with  such 
long  continued  use,  the  way  has  been 
by  the  town  authorities  recognized 
as  a  street,  so  as  to  give  notice 
that  a  claim  to  it  as  an  easement, 
was  asserted.  Harris  v.  Com.,  20 
Gratt.  (Va.)  833;  Com.  v.  Kelly,  8 
Gratt.  (Va.)  632;  Noyes  v.  Ward, 
19  Conn.  250;  Nelson  v.  Madison, 
3  Biss.  (U.  S.)  244,  17  Fed.  Cas.  No. 
10,110. 

39.  Where  a  public  road  runs 
across  private  property,  and  is  used 
by  the  public,  without  interruption, 
for  twenty  years,  the  owner  ac- 
quiescing in  such  user,  the  law  pre- 
sumes the  dedication  to  the  ground 
on  which  the  road  runs,  to  the  pub- 
lic for  the  purposes  of  a  highwav. 
Green  v.  Oakes,  17  111.  249;  Hard- 
ing V.  Hale,  61  111.  192. 

A  dedication  of  land  to  public  use 
may  be  established  by  proof  of  its 
use  by  the  public  with  the  owner's 
acquiescence  for  a  period  correspond- 
ing with  the  statutes  of  limitation  in 
actions  for  realty.  ^laltman  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  41  111.  App. 
229. 
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Where  the  owner  of  land  never 
acquiesced  or  assented  to  its  use  by 
the  public,  and  had  no  knowledge 
that  the  same  was  being  used,  there 
can  be  no  dedication.  Monterey  v. 
Malarin,  99  Cal.  290,  2>2  Pac.  840; 
Chicago  V.  Stinson,  124  111.  Jio,  17 
N.  E.  43. 

40.  Alabama.  —  Western  R.  Co.  t/. 
Alabama  G.  T.  R.  Co.,  96  Ala.  272, 
II  So.  483. 

lou-a.  —  Baldwin  v.  Herbst,  54 
Iowa   168,  6  N.  W.  257. 

Kansas.  —  Cemetery  Ass'n  v.  ^len- 
inger,  14  Kan.  312. 

New  Hampshire.  —  State  v.  New 
Boston,  II  X.  H.  407;  State  v.  Nedd, 
23  N.  H.  2,27 ;  Coffin  v.  Plymouth,  49 
N.  H.  173. 

Pennsylvania.  —  Verona  v.  Alle- 
ghenv  V.  R.  Co.,  152  Pa.  St.  368,  25 
Atl.  518. 

Tennessee. — Russell  v.  State,  3 
Coldw.  119;  Sharp  v.  Mynatt,  I 
Lea  375- 

Texas.  —  Worthington  v.  Wade,  82 
Tex.  26,  17  S.  W.  520. 

Wisconsin.  —  Tupper  v.  Huson,  46 
Wis.  646,  I  N.  W.  332. 

41.  Use  of  Vacant  or  "Uninclosed 

land United    States.  —  Boston    v. 

Lecraw,   17  How.  426. 

California.  —  Harding  v.  Jasper,  14 
Cal.  642. 

Connecticut.  —  Ely  v.  Parsons,  55 
Conn.  83,   10  Atl.  499. 

Delaware.  —  State  v.  Thomas,  4 
Har.  568. 

Illinois.  —  Peyton  v.  Shaw,  15  111. 
App.  192;  Brushy  Mound  v.  McClin- 
tock,  150  111.  129,  36  N.  E.  976. 
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b.  Variations  in  Line  of  Travel.  —  Evidence  that  the  travel  and 
use  of  a  highway  have  been  varied  from  time  to  time,  and  the  Hne 
of  travel  indefinite,  will  defeat  the  presumption  of  dedication.'*- 

c.  Use  of  Private  Ways,  Depot  Grounds,  Wharves.  —  The  use  by 
the  public  of  private  ways,*^   ways   to   owner's   place  of  business, 


Iowa.  —  State  v.  K.  C.  &  St.  J.  R. 
Co.,  45  Iowa  139;  Onstott  v.  Murray, 
22  Iowa  457. 

Kansas.  —  State  v.  Horn,  35  Kan. 
717,  12  Pac.  148;  Smith  v.  Smith,  34 
Kan.  293,  8  Pac.  385- 

Nebraska.  —  Graham    v.    Hartnett, 

10  Neb.  517,  7  N.  W.  280;  Rathman 
V.  Norenberg,  21  Neb.  467,  32  N.  W. 

305. 

Massachusetts.  —  Kilburn  v.  Ad- 
ams, 7  Mete.  22;   Hewins  v.   Smith, 

11  Mete.  241. 

Missouri.  —  Stacey  v.  !Miller,  14 
Mo.  478,  55  Am.  Dec.  112. 

South  Carolina.  —  Gibson  v.  Dur- 
ham, 3  Rich.  L.  85 ;  Hutto  v.  Tindall, 
6  Rich.  L.  396;  Watt  v.  Trapp,  2 
Rich.  L.  136. 

Tennessee.  —  Hewitt  v.  Pulaski, 
(Tenn.  Ch.),  36  S.  W.  878. 

Texas.  — Guli  &  S.  F.  R.  Co.  v. 
Montgomery,  85  Tex.  64,  19  S.  W. 
1,015;  Cunningham  v.  San  Saba  Co., 
I  Tex.  Civ.  App.  480,  20  S.  W.  941. 

Vermont.  —  Morse  v.  Ranno,  32 
Vt.  600. 

No  inference  or  conclusion  will  be 
drawn  against  the  owner  of  land 
lying  uninclosed  and  traveled  over, 
to  estabHsh  an  easement  in  favor  of 
the  public.  Warren  v.  Jacksonville, 
15  111.  236. 

In  Texas  it  has  been  held  that  ac- 
quiescence of  the  owner  of  unin- 
closed land  in  use  by  the  public  of 
a  road  over  it  will  not  establish  a 
dedication.  Worthington  v.  Wade, 
82  Tex.  26,  17  S.  W.  520. 

42.  California.  —  Hibberd  v.  Mel- 
ville, (Cal.),  33  Pac.  201. 

Colorado. —  Starr  v.  People,  17 
Colo.  458,  30  Pac.  64- 

Dclaivare.  —  State  v.  Thomas,  4 
Har.  568. 

Illinois.  —  Ottawa  v.  Yentzer,  150 
111.  509,  43  N.  E.  601 ;  Owens  v. 
Crossett,  105  111.  354. 

Io%va.  —  State  v.  Welpton,  34  Iowa 
144;  State  V.  Crow,  30  Iowa  258. 


Kentucky.  —  Bowman  v.  Wickliffe, 
15  B.  Mon.  84. 

Pennsylvania.  —  Com.  v.  Philadel- 
phia R.  Co.,  135  Pa.  St.  256,  19  Atl. 
1,051 ;  Verona  v.  Allegheny  V.  R. 
Co.,  152  Pa.  St.  368,  25  Atl.  518. 

South  Carolina.  —  TurnbuU  v. 
Rivers,  3  McCord  131,  15  Am.  Dec. 
622. 

Slight  variations  and  changes  will 
not  defeat  the  dedication.  Wyman 
V.  State,  13  Wis.  742;  Larned  v. 
Larned,  11  Mete.  421;  Coffin  v. 
Plymouth,  49  N.  H.  173;  Howard  v. 
State,  47  Ark.  431,  2  S.  W.  331 ;  Ross 
V.  Thompson,  78  Ind.  90;  Douglas 
Co.  V.  Abraham,  5  Or.  319;  Compton 
V.  Waco  Bridge  Co.,  62  Tex.  715. 

Substituted  Highways Where  a 

road  is  changed  at  the  request  of 
the  owner  and  accepted  and  traveled 
by  the  public  there  is  an  irrevocable 
dedication.  Sweatman  v.  Deadwood, 
9  S.  D.  380,  69  N.  W.  582;  Green  v. 
Stevens,  49  111.  App.  24;  Ryan  v. 
Kennedy,  62  Iowa  27,  U  N.  W.  142. 

43.     Arkansas.  —  Jones  v.  Phillips, 

59  Ark.  35,  26  S.  W.  386. 
California.  —  Silva     v.     Spangler, 

(Cal.),  43   Pac.   617. 
Illinois.  —  Hemingway  v.   Chicago, 

60  111.  324;  Illinois  Ins.  Co.  v.  Little- 
field,  67  111.  368. 

lozi'a.  —  State  v.  Tucker,  36  Iowa 

485- 

Kentucky.  —  Hall  v.  McLeod,  2 
Jkletc.  98,  74  Am.  Dec.  400. 

Louisiana.  —  New  Orleans  &  C.  R. 
Co.  V.  Carrollton,  3  La.  Ann.  282. 

Maine.  —  White  v.  Bradley,  66  Me. 
254- 

Massachusetts.  —  Durgin  v.  Low- 
ell, 3  Allen  398;  Fall  River  Print 
Works  V.  Fall  River,  no  Mass.  428. 

Minnesota.  —  Wilder  v.  St.  Paul, 
12  Minn.  116. 

Missouri.  —  Kansas  City  C.  &  S.  R. 
Co.  V.  Woolard,  60  Mo.  App.  631 ; 
Vosse:  v.  Dautel,  116  Mo.  379,  22 
S.  W.  734;  Coverly  v.  Butler,  63  Mo. 
App.  556. 
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approaches  to  railroad  stations,''*  and  wharves  or  landings"  will  not 
show  a  dedication  of  such  places  to  the  public. 

d  Use  of  Railroad  Crossings.  —  Evidence  of  use  by  the  public  of 
railroad  crossings  and  maintenance  or  recognition  on  the  part  of 
the  railroad  company  is  sufficient  to  prove  a  dedication  of  such 
crossing  to  the  public/^ 


New  York.  —  SpitT  v.  New  Ut- 
recht, 121  N.  Y.  420,  24  N.  E.  692; 
In  re  Shawangunk  Kill  Bridge,  100 
N.  Y.  642,  3  N.  E.  679. 

North  Carolina.  —  Davis  v.  Ram- 
sey, 50  N.  C.  236. 

Oregon.  —  Sm\ih     v.     Gardner,    12 

Or.  221,  6  Pac.  77'^- 

Pennsylvania.  —  Gov/en  v.  Phila- 
delphia Ex.  Co.,  5  Watts  &  S.  141,  40 
Am.  Dec.  489;  In  re  Griffin,  109  Pa. 
St.  150;  Weiss  V.  South  Bethlehem, 
136  Pa.  St.  294,  20  Atl.  801 ;  Frank- 
ford  &  S.  P.  C.  R.  Co.  V.  Phila- 
delphia, 175  Pa.  St.  120,  34  Atl.  577- 
Wisconsin.  — "SiVzlt  ex  rel  Light- 
foot  V.  :McCabe.  74  Wis.  481,  43  N. 
W.  322;  Cunningham  v.  Hendricks, 
89  Wis.  632,  62  N.  W.  410. 

Vermont.  —  Morse  v.  Ranno,  32 
Vt.  600. 

Where  a  proprietor  of  land  has  a 
passway  through  the  land  for  his 
own  convenience,  the  use  of  it  by 
the  public,  even  for  half  a  century, 
will  not  establish  a  dedication  of  the 
way  to  the  public.  Hall  v.  McLeod, 
59  Ky.  98,  74  Am.  Dec.  400. 

44.  Irwin  v.  Dixion,  9  How.  10; 
Gage  V.  Mobile  &  O.  R.  Co.,  84  Ala. 
224,  4  So.  415;  Madison  v.  Booth,  53 
Ga.  609. 

User  by  the  public  for  over  twenty 
years  of  ways  to  a  wharf  and  ware- 
house, the  owner  controlling  the 
way,  does  not  constitute  a  dedication, 
because  such  use  by  the  public  is 
not  inconsistent  with  private  owner- 
ship. Lewis  V.  Portland,  23  Or.  133, 
35  Pac.  256. 

Approaches  to  Railroad  Stations. 
Where  a  railroad  company  left  va- 
cant strips  of  land  as  approaches  to 
its  station,  the  court  held  that 
though  the  land  had  been  left  open 
and  used  by  the  public,  a  dedication 
was  not  established  by  public  user. 
Chicago  V.  Chicago  R.  L  &  P.  R. 
Co.,  152  111.  561,  38  N.  E.  768;  Wil- 
liams r.  New  York  &  N.  H.  R.  Co., 
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39   Conn.   509;    Pennsylvania    Co.   t'. 
Plotz,  125  Ind.  26,  24  N.  E.  343- 

45.  Mame.  —  Bethum  v.  Turner, 
I  Me.  Ill,  10  Am.  Dec.  36;  State  v. 
Wilson,  42  Me.  9. 

Maryland.  —  Thomas  v.  Ford,  63 
Md.  346,  52  Am.  Rep.  513. 

Neii!  Jersey.  —  O'Neill  v.  Annett, 
27  N.  J.  L.  291,  72  Am.  Dec.  364. 

New  York.  —  Pearsall  v.  Post,  20 
Wend,  in;  City  of  Buffalo  v.  Dela- 
ware L.  &  W.  R.  Co.,  39  N.  Y. 
Supp.  4. 

Oregon.  — Lewis  v.  Portland,  25 
Or.  133,  35  Pac.  256. 

In  Irwin  v.  Dixion,  9  How.  (U. 
S.)  10,  the  court  said  from  the  very 
nature  of  wharf  property,  the  access 
must  be  kept  open  for  convenience 
of  the  owner  and  his  customers,  but 
no  one  ever  supposed  that  the  prop- 
erty thereby  became  public  instead 
of  private.  No  length  of  time  during 
which  property  is  so  used  can  de- 
prive the  owner  of  his  title. 

46.  Georgia.  —  Brunswick  &  W. 
R.   Co.   V.  Waycross,  88  Ga.  68,   13 

S.  E.  835.  „     ^ 

///;»o/.y.  —  lUinois  Cent.  R.  Co.  v. 
People,  49  HI-  App.  538. 

Indiana.  —  Lake  Erie  &  W.  R.  Co. 
V.  Boswell,  137  Ind.  336,  36  N.  E. 
1,103. 

Minnesota.  — St.  Paul  M.  &  M. 
R  Co.  V.  Minneapolis,  44  Minn.  149, 
46  N.  W.  324.  .      „ 

Pennsylvania.  —  Pennsylvania  R. 
Co.  V.  Greensburg  &  H.  El.  St.  R. 
Co..  176  Pa.  St.  559,  35  Atl.  122; 
Pittsburg  &  Ft.  W.  &  C.  R.  Co.  v. 
Dunn,  56  Pa.  St.  280. 

Evidence  that  the  railroad  main- 
tained a  crossing  at  its  own  e.xpense 
has  no  significance  on  a  question  of 
dedication,  as  this  is  a  legal  duty  un- 
der the  statutes.  Skjerggerud  v. 
^linneapolis  &  St.  L.  R.  Co.,  38  Mmn. 
56,  35  N.  W.  572.  ,  ^  ,  ,  , 
Where  the  owner  of  the  land  al- 
lowed a  road  on  his  land  to  be  used 


DEDICATION. 


131 


e.  Use  of  Ground  for  Burial  Purposes.  —  When  it  is  shown  that 
ground  is  offered  for  burial  purposes,  and  is  continually  used  by  the 
public  as  a  public  burying  place,  a  dedication  is  shown."*^ 

E.  User  Under  Defective  Express  Dedication.  —  Evidence  of 
user  by  the  public  under  a  defective  or  illegally  established  dedication 
is  sufficient  to  prove  an  irrevocable  dedication  to  public  uses.*® 

VI.  ACCEPTANCE  OF  DEDICATION. 

1.  PresumptioiL  —  A.  Dedication  Beneficial.  —  An  acceptance 
of  a  highway  will  be  presumed  when  the  highway  is  shown  to  be 
beneficial  and  of  common  convenience  to  the  public*" 

B.  Non-Assessment.  —  When  streets  and  highways  are  not 
assessed  there  is  a  presumption  of  acceptance,  but  it  is  not 
conclusive.^*^ 


by  his  customers  going  to  and  from 
his  mill,  and  by  the  general  public 
in  passing  from  certain  villages,  and 
such  owner  required  a  railroad  com- 
pany to  make  a  crossing  on  such 
road  which  was  used  by  the  public 
for  a  considerable  time  to  the  knowl- 
edge of  the  railroad  company,  it  was 
held  that  such  evidence  was  suffi- 
cient to  establish  a  dedication  of  the 
road  to  the  public.  Missouri  Pac. 
R.  Co.  V.  Lee,  70  Tex.  496,  7  S.  W. 
857. 

47.  Illinois.  —  Davidson  v.  Reed, 
III  111.  167,  53  Am.  Rep.  613. 

Kansas.  —  Hayes  v.  Houke,  45 
Kan.  466,  25  Pac.  860. 

Maryland.  —  Boyce  v.  Kalbaugh,  47 
Md.  334,  28  Am.  "Rep.  464. 

Ohio.  —  Price  v.  Methodist  Epis- 
copal Church,  4  Ohio  515. 

Vermont.  —  Pierce  v.  Spafford,  53 
Vt.  394- 

Missouri.  —  Campbell  v.  Kansas 
City,  102  Mo.  326,  13  S.  W.  897. 

Nczv  York.  —  Schoonmaker  ?'.  Re- 
formed Church,  5  How.  Pr.  265. 

Dedication  of  Tomb  to  the  Public. 

Mary  Washington,  mother  of  George 
Washington,  was  buried  on  the  land 
of  her  son-in-law.  Col.  Fielding 
Lewis,  and  forty-two  j'ears  after  nU 
association  erected  a  monument  over 
her  grave.  The  corner  stone  was 
laid,  with  civic  ceremony  and  mili- 
tary pageant,  by  the  President  of  the 
United  States.  It  was  held  the  tomb 
was  dedicated    to  public    and    pious 


uses.     Colbert    v.    Shepherd,  89   Va. 
401,   16  S.   E.  246. 

48.  California.  —  People  z'.  Marin 
Co.,   103  Cal.  233,  37  Pac.  203. 

Connecticut.  —  State  v.  IMerrit,  35 
Conn.  314. 

Illinois. — Green  v.  Stevens,  49  111. 
App.  24. 

Indiana.  —  Jackson  v.  Smiley,  18 
Ind.  247 ;  Evansville  v.  Page,  23  Ind. 
528;  Debolt  V.  Carter,  31  Ind.  355. 

Kentucky. — Wickliffe  z'.  ^Nlagruder, 
12  Ky.  L.  Rep.  24,  13  S.  W.  523. 

Minnesota.  —  Klenk  v.  Walnut 
Lake,  51  Minn.  381,  53  N.  W.  703. 

Ohio.  —  Nefi  v.  Bates,  25  Ohio  St. 
169. 

Tennessee. — Young  v.  State,  17 
Tenn.  390. 

Vermont. — Abbott  v.  Mills,  3  Vt. 
521,  23  Am.  Dec.  222. 

As  to  the  effect  of  user  where  the 
party  making  the  dedication  had  no 
title  to  the  land.  Napa  v.  Howland, 
87  Cal.  84,  24  Pac.  247;  Earll  v. 
Chicago,  136  111.  277,  26  N.  E.  370. 

Where  dedication  is  established 
by  deed  it  must  appear  that  the 
grantor  was  the  owner  of  the  land  at 
the  time  of  the  dedication.  Warren 
V.  Brown,  31  Neb.  8,  47  N.  W.  633. 

49.  Where  the  dedication  imposes 
a  burden,  acceptance  will  not  be  pre- 
sumed. Littler  V.  Lincoln,  106  111. 
353;  Willey  v.  People,  36  111.  .A.pp. 
609;  Hamilton  ?■.  Chicago  B.  &  I.  R. 
Co.,  124  111.  235,  15  N.  E.  854; 
Wayne   Co.  r.   Miller.    31   Mich.  447. 

50.  Wilder  v.   St.   Paul.   12  Minn. 
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2.  Acceptance  of  Dedication.  —  TJser.  —  The  acceptance  of  a  dedi- 
cation may  be  shown  by  user  by  the  pubHc  and  conduct  of  the  pubHc 
authorities  in  caring  for,  repairing  and  controlHng  the  land  dedi- 
cated.^^ When  acceptance  is  indicated  by  user,  no  formal  act  on  the 
part  of  the  public  authorities  is  necessary  to  complete  the  dedication. ^'- 


ii6;  Simplot  v.  Dubuque,  49  Iowa 
630;  Irwin  V.  Dixion,  9  How.  (U.  S.) 
10;  Morgan  v.  Chicago  R.  Co.,  96  U. 
S.  716. 

Evidence  that  the  city  has  assessed 
the  land  in  question  each  year,  and 
defendant  has  paid  the  taxes,  consti- 
tutes a  strong  indication  that  the  city 
did  not  claim  the  land  as  public.  To- 
peka  V.  Cowee,  48  Kan.  345,  29  Pac. 
560;  Lownsdale  v.  Portland,  i  Or. 
397- 

Evidence  that  the  land  used  for  a 
street  had  been  taxed  for  city  and 
country  purposes  does  not  negative 
the  inference  of  acceptance  where  the 
land  is  continuously  used  as  a  high- 
way. Lemon  v.  Hayden,  13  Wis. 
159;  Chicago  V.  Wright,  69  111.  318; 
Getchell  V.  Benedict,  57  Iowa  121,  10 
N.  E.  321. 

The  city  is  not  estopped  from 
claiming  the  dedication  by  the  fact 
that  the  property  has  been  assessed 
and  taxes  collected  thereon.  San 
Leandro  v.  Le  Breton,  72  Cal.  170, 
13  Pac.  405. 

See   following  cases : 

California.  —  Schmitt  v.  San  Fran- 
cisco,  106   Cal.   302,  34   Pac.  961. 

Illinois.  —  Illinois  Ins.  Co.  v.  Lit- 
tleficld,  67  111.  368. 

Indiana.  —  Rhodes  v.  Brightwood, 
145  Ind.  21,  43  N.  E.  942. 

loiva.  —  Smith  v.  Osage,  80  Iowa 
84,  45  N.  W.  404-  8  L.  R.  A.  633. 

Louisiana.  —  Municipality  No.  2  v. 
Palfrey,  7  La.  Ann.  497 ;  Louisiana 
Ice  Mfg.  Co.  V.  New  Orleans,  43  La. 
Ann.  217,  9  So.  21. 

51.  United  States.  —  Cincinnati  v. 
White,  6  Pet.  431. 

Alabama.  —  Steele  v.  Sullivan,  70 
Ala.  589. 

Arkansas.  —  Fitzgerald  v.  Saxton, 
58  Ark.  494,  25  S.  W.  499- 

California.  —  San  Francisco  v.  Can- 
avan,  42  Cal.  541 ;  Hall  v.  Kauffman, 
106  Cal.  451,  39  Pac.  756. 

Connecticut.  —  Green  v.  Canaan,  29 
Conn.  157. 
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Illinois.  —  Town  of  Lakeview  v. 
Lebahn,  120  111.  92,  9  N.  E.  269;  Lit- 
tler V.  Lincoln,  106  111.  353. 

Indiana.  —  Green  v.  Elliott,  86 
Ind.  53;  Hammond  v.  Maher,  30  Ind. 
App.  286,  65  N.  E.  1,055. 

lozva.  —  Waterloo  v.  Union  Mill 
Co.,  72  Iowa  437,  34  N.  W.  197;  State 
V.  Birmingham,  74  Iowa  407,  38  N. 
W.  121. 

Kentucky.  —  Wilkins  v.  Barnes,  79 
Ky.  323. 

Louisiana.  —  Municipality  No.  3  v. 
Levee  Steam  C.  P.  Co.,  7  La.  Ann. 
270;  Carrollton  v.  Jones,  7  La.  Ann. 
233 ;  David  v.  Municipality  No.  2,  14 
La.  Ann.  872. 

Maryland.  —  Kennedy  v.  Mayor,  65 
Md.  514,  9  Atl.  234. 

Michigan.  —  People  v.  Jones,  6 
Mich.  176;  Detroit  v.  Detroit  &  M. 
R.  Co.,  23  Mich.  173. 

Minnesota.  —  State  v.  Eisele,  2>7 
Minn.  256,  22,  N.  W.  785. 

Missouri.  —  Landis  v.  Hamilton,  yj 
Mo.  554;  Price  v.  Breckenridge,  92 
Mo.  378,  5  S.  W.  20. 

Nebraska.  —  Rathman  v.  Nohren- 
berg,  21  Neb.  467,  32  N.  E.  305. 

New  Hampshire.  —  State  v.  Ather- 
ton,  16  N.  H.  203;  Stevens  v. 
Nashua,  46  N.  H.  192. 

Neiv  Jersey.  —  Jackson  v.  Perrine, 
35  N.  J.  L.  137- 

New  York.  —  Bissell  v.  New  York 
C.  R.  Co.,  26  Barb.  630;  People  v. 
Loehfelem,  102  N.  Y.  i,  5  N.  E.  783- 
Pennsylvania.  —  Pittsburg  M.  &  Y. 
R.  Co.  V.  Com.,  104  Pa.  St.  583; 
Northern  C.  R.  Co.  v.  Com.,  90  Pa. 
St.  300;  Com.  V.  Moorehead,  118  Pa. 
St.  344,  12  Atl.  424. 

Rhode  Island.  —  Simmons  v.  Cor- 
nell, I  R.  I.  519- 

r(?jra.y.  —  Albert  v.  Gulf  C.  &  S. 
F.  R.  Co.,  2  Tex.  Civ.  App.  664,  21 
S.  W.  779;  Gilder  v.  Brenham,  67 
Tex.  345,  3  S.  W.  309- 

Wisconsin.  —  Eastland  v.  Fogo,  66 
Wis.  133,  27  N.  W.  159;  Barteau  v. 
West,  23  Wis.  416. 

52.     It  is  not  necessary  that  there 
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3.  Improving  and  Repairing.  —  Evidence  that  the  corporate 
authorities  improved,  repaired  and  expended  money  on  the  property 
dedicated  is  evidence  of  acceptance." 

4,  Recognizing  and  Repairing  Adjacent  Parts.  —  On  the  question 
of  acceptance  of  a  highway  it  is  competent  to  show  work  done  on 
said  road,  on  either  side,  provided  it  is  sufficiently  near  to  raise  a 
presumption  that  it  was  done  in  reference  to  the  pubUc  use  and 
beneficial  enjoyment  of  a  continuous  line.^* 


should  be  a  formal  act  of  acceptance 
by  the  public  authorities  when  ac- 
ceptance is  indicated  by  user  and 
acts  of  the  public.  Holdane  v.  Cold 
Spring,  21  N.  Y.  454. 

53.  Alabama.  —  Steele  v.  Sulli- 
van, 70  Ala.  589. 

Arizona.  —  Evans  v. .  Blankenship, 
(Ariz.),  39  Pac.  812. 

California.  —  Wolfskill  v.  Los  An- 
geles Co.,  86  Cal.  405,  24  Pac.  1,094; 
People  v.  Marin  Co.,  103  Cal.  223, 
37  Pac.  203. 

Colorado.  —  Salida  v.  McKinna,  16 
Colo.  523,  27  Pac.  810. 

Illinois.  —  Alvord  v.  Ashley,  17  111. 
363;  Town  of  Lake  View  v.  LeBahn, 
120  111.  92,  9  N.  E.  269. 

Indiana.  —  Fowler  v.  Linquist,  138 
Ind.  566,  37  N.  E.  133. 

Kansas.  —  Abilene  v.  Wright,  4 
Kan.  App.   708,  46  Pac.  715. 

Kentucky.  —  Schaefer  v.  Selvage, 
19  Ky.  L.  Rep.  797,  41  S.  W.  569. 

Maryland.  —  McMurray  v.  Balti- 
more, 54  Md.  103. 

Massachusetts.  —  Hayden  v.  Stone, 
112  Mass.  346;  Wright  v.  Tukey,  3 
Cush.  290;  Com.  V.  Holliston,  107 
Mass.  232. 

Michigan.  —  Ruddiman  v.  Taylor, 
95  Mich.  547,  55  N.  W.  376. 

Minnesota.  —  Shartle  7'.  Minneap- 
olis, 17  Minn.  284;  Brakken  v.  Min- 
neapolis &  St.  L.  R.  Co.,  29  Minn. 
41,  II  N.  W.  124. 

Missouri.  —  Golden  v.  Clinton,  54 
Mo.  App.  100;  Perkins  v.  Fielding, 
119  Mo.  149,  24  S.  W.  444,  27  S.  W. 
1,100. 

Nebraska.  —  Rathman  v.  Noren- 
berg,  21  Neb.  467,  2,^  N.  W.  305. 

Neiv  Hampshire.  —  Hopkins  v. 
Crombie,  4  N.  H.  520;  State  v.  Ath- 
erton,  16  N.  H.  203. 

New  Jersey.  —  Holmes  v.  Jersey 
City,  12  N.  J.  Eq.  299. 

New  York.  —  Smith  v.  Buffalo,  90 


Hun  118,  35  N.  Y.  Supp.  635;  Cook 
V.  Harris,  61  N.  Y.  448;  McVee  v. 
Watertown,  92  Hun  306,  36  N.  Y. 
Supp.  870. 

Pennsylvania.  —  DuBois  Cemetery 
Co.  V.  Griffen,  165  Pa.  St.  81,  30  Atl. 
840;  Pennsylvania  R.  Co.  v.  Green- 
burg  &  H.  El.  St.  R.  Co.,  176  Pa. 
St.  559,  35  Atl.   122. 

Rhode  Island.  —  Union  Co.  v. 
Peckham,  16  R.  I.  493,  12  Atl.  130. 

Texas.  —  Orrick  v.  Fort  Worth, 
(Tex.   Civ.  App.),  32  S.  W.  443.  _ 

Vermont.  —  Folsom  v.  Underbill, 
36  Vt.  580. 

Wisconsin.  —  Milwaukee  v.  Davis, 
6  Wis.  377. 

Where  the  owners  of  land  reserve 
a  tract  for  park  purposes,  and  indi- 
cate a  present  intention  to  dedicate  it 
to  the  public,  an  improvement  of  the 
park,  and  use  thereof  by  the  public 
in  the  manner  intended,  constitute 
an  acceptance.  Conkling  v.  Mack- 
inaw, 120  Mich.  67,  79  N.  W.  6. 

Cleaning  Streets  t)y  the  selectmen 
of  a  town  as  a  sanitary  measure  is 
no  evidence  of  acceptance  of  the  dedi- 
cation as  a  highway.  Dodge  v. 
Stacy,  39  Vt.  558;  Evans  v.  Blanken- 
ship, (Ariz.),  39  Pac.  812;  De  Gil- 
leau  V.  Frawley,  48  La.  Ann.  184,  19 
So.  151. 

54.  Indiana.  —  Fowler  v.  Linquist, 
138  Ind.  566,  2,7  N.  E.   133. 

Kentucky.  —  Kentucky  C.  R.  R.  Co. 
V.  Paris,  95  Ky.  627,  27  S.  W.  84. 

Minnesota.  —  Kennedy  v.  Le  Van, 
23  Minn.  513;  State  v.  Eisele,  2,7 
Minn.  256,  2<z  N.  W.  785. 

Missouri.  —  Meiner  v.  St.  Louis, 
130  Mo.  274,  32  S.  W.  637. 

Utah.  —  Burrows  v.  Guest,  5  Utah 
91,  12  Pac.  847. 

Vermont.  —  Folsom  v.  Underbill,  2i(> 
Vt.  580. 

Wisconsin.  —  State  v.  Wertzil,  62 
Wis.   184,  22  N.  W.    150;   Aloore  r. 
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5.  Recognition  of  Maps  and  Plats.  —  Acceptance  of  a  dedication 
may  be  shown  by  proof  of  recognition  of  the  property  dedicated  in 
official  maps  of  the  city,  prepared  under  authority  and  direction  of 
the  corporate  authorities ;  but  the  mere  placing  of  a  street  on  a  city 
map  is  not  conclusive  proof  of  acceptance.^^ 

6.  Official  Acts.  —  Acceptance  of  a  dedication  may  be  shown  by 
legislative  acts,  ordinances  and  resolutions,  establishing  a  town  laid 
off  into  blocks,  confirming  void  ordinances  of  a  municipality  pro- 
viding for  the  laying  out  of  public  squares,  recognizing  certain 
streets,  adopting  official  maps,  reincorporating  towns,  and  accepting 
amended  charters.'^ 


Robert,  64  Wis.  538,  25  N.  W.  564. 

User  and  maintenance  need  not  be 
over  the  entire  length  of  the  street. 
Town  of  Lake  View  v.  Le  Bahn,  120 
111.  92,  9  N.  E.  269. 

But  repair  of  certain  streets  in  an 
addition  is  not  an  acceptance  of 
others  not  repaired.  Kennedy  v. 
Mayor,  65  Md.  514,  9  Atl.  234. 

55.  Alabama.  —  Steele  v.  Sullivan, 
70  Ala.  589. 

California.  —  Whelan  v.  Boyd,  93 
Cal.  500,  29  Pac.  69;  People  ex  rcl 
Bryant  v.  Holladay,  93  Cal.  241,  29 
Pac.  54. 

Kentucky.  —  Gedge  v.  Com.,  9 
Bush  61. 

New  York.  —  Wiggins  v.  Tall- 
madge,  11  Barb.  457;  In  re  Public 
Parks,  53  Hun  556,  6  N.  Y.  Supp. 
779;  Schade  v.  Albany.  16  N.  Y. 
Supp.  262;  Smith  V.  Buffalo,  90  Hun 
118,  35  N.  Y.  Supp.  635. 

Oregon.  —  Lownsdale  v.  Portland, 
I  Or.  397. 

Texas.  —  Smith  v.  Navasota,  72 
Tex.  422,  10  S.  W.  414. 

Wisconsin.  —  Reilly  v.  Racine,  51 
Wis.  526,  8  N.  W.  417. 

Recognition  of  the  plan  of  an  ad- 
dition to  a  town  by  the  public  au- 
thorities, by  an  ordinance  adopted 
and  published,  is  evidence  of  the  ac- 
ceptance of  the  streets  and  alleys 
therein  marked.  Jarvis  v.  Grafton, 
44  W.  Va.  453,  30  S.  E.  178. 

56.  Alabama.  —  Demopolis  v. 
Webb.  87  Ala.  659,  6  So.  408. 

Arkansas.  —  Little  Rock  v.  Wright, 
58  Ark.  142,  23  S.  W.  876. 

California.  —  Hoadley  v.  San  Fran- 
cisco, 50  Cal.  265 ;  Eureka  v.  Arm- 
strong, 83  Cal.  623,  22  Pac.  928;  Peo- 
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pie  V.  Beaudry,  91  Cal.  213,  27  Pac. 

610;  People  ex  rel  Bryant  v.  Holla- 
day,  93  Cal.  241,  29  Pac.  54. 

Illinois.  —  Palmer  v.  Clinton,  52 
111.  App.  67. 

Louisiana.  —  Burthe  v.  Blake,  9  La. 
Ann.  244. 

Massachusetts.  —  Attorney  General 
V.  Old  Colony  R.  Co.,  12  Allen  404. 

Michigan.  —  White  v.  Smith,  37 
Mich.  291  ;  Plumb  v.  Grand  Rapids, 
81   Mich.  381,  45  N.  W.  1,024. 

Nezv  Hampshire.  —  State  v.  Ather- 
ton,  16  N.  H.  203. 

New  Jersey.  —  State  ex  rel  Cen- 
tral R.  Co.  7'.  Elizabeth,  35  N.  J.  L. 
359;  State  V.  Bayonne,  52  N.  J.  L. 
503.  20  Atl.  69;  Mayor  of  Jersey 
City  V.  Morris  Canal  Co.,  12  N.  J. 
Eq.  547;  Hoboken  L.  &  I.  Co.  v. 
Hoboken,  36  N.  J.  L.  540. 

Nezv  York.  —  Requa  v.  Rochester, 
45  N.  Y.  129,  6  Am.  Rep.  52;  City 
of  Buffalo  V.  Delaware  L.  &  W.  R. 
Co.,  39  N.  Y.  Supp.  4. 

Pennsylvania.  —  Com.  v.  Royce,  152 
Pa.  St.  88,  25  Atl.  162. 

khodc  Island.  —  Remington  v.  Mil- 
lerd,  I  R.  I.  93 ;  Simmons  v.  Cornell, 
I  R.  I.  519- 

J'irginia.  —  Taylor  v.  Com.,  29 
Gratt.  780. 

The  incorporation  of  a  town  is  con- 
clusive evidence  of  an  acceptance  of 
a  dedication  to  the  public.  Lee  v. 
Town  of  IMound  Station,  118  III.  304, 
8  N.  E.  759- 

The  acceptance  of  an  amended 
charter  of  an  incorporated  town, 
which  includes  an  addition  previously 
laid  out,  amounts  to  an  acceptance  of 
the  streets  and  alleys  therein.  Des 
Moines  v.  Hall,  24  Iowa  234. 
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7.  Judicial  Proceedings.  —  Bringing  an  action  of  ejectment  is  evi- 
dence of  acceptance  of  the  land  dedicated,  but  the  rule  is  not 
universal.^^ 

8.  Acts  Negativing  Acceptance.  —  Evidence  of  continued  posses- 
sion by  the  original  proprietor,  taxing  as  private  property  by  the 
public  authorities,  and  the  fact  that  the  street  was  never  opened, 
and  that  it  could  be  fitted  for  street  purposes  only  by  the  expenditure 
of  a  large  sum  of  money  is  evidence  tending  to  negative  an  accept- 
ance of  a  dedication  by  the  public.^* 


Where  the  dedication  is  made  by 
the  city  itself,  acceptance  is  neces- 
sarily implied  from  the  act  of  dedica- 
tion. Attorney  General  v.  Tarr,  148 
Mass.  309,  19  N.  E.  358. 

The  acts  of  the  selectmen  may  be 
sufficient  to  show  an  acceptance  al- 
though their  proceedings  are  irregu- 
lar. Hopkins  v.  Crombie,  4  N.  H. 
520. 

A  formal  order  of  the  county  su- 
pervisors declaring  a  road  a  public 
highway  is  sufficient  to  show  an  ac- 
ceptance. Kinnare  v.  Gregory,  55 
Miss.  612. 

Acceptance  may  be  shown  by  the 
taking  charge  of  and  repairing  the 
highway.  Gentleman  v.  Soule,  32 
111.  271. 

An  express  acceptance  by  the  pub- 
lic authorities  can  be  proven  only 
by  their  minutes.  Parsons  v.  At- 
lanta University,  44  Ga.  529. 

57.  Judicial  Proceedings — Where 
public  authorities  institute  condemna- 
tion proceedings  to  lay  out  a  public 
highway  over  a  strip  whose  existence 
as  a  highway  is  in  controversy,  the 
taking  of  such  proceedings  amounts 
to  an  admission  that  there  is  no  pub- 
lic road  there.  Princeton  v.  Temple- 
ton,  71  111.  68;  Shields  v.  Ross,  158 
111.  214,  41  N.  E.  985 ;  Woodburn  v. 
Sterling,  184  111.  208/56  N.  E.  378. 


58.  Colorado.  —  John  Mouat 
Lumb.  Co.  v.  Denver,  21  Colo,  i,  40 
Pac.  237. 

Illinois.  —  Chicago  v.  Wright,  69 
111.  318;  Princeton  v.  Templeton,  71 
111.  68;  Town  of  Lake  View  v. 
Lebahn,  120  111.  92,  9  N.  E.  269. 

Indiana.  —  Boyer  v.   State,  16  Ind. 
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lozva.  —  Getchell  v.  Benedict,  57 
Iowa  121,  10  N.  W.  321;  Smith  v. 
Osage,  80  Iowa  84,  45  N.  W.  404.  8 
L.  R.  A.  633;  Johnson  v.  Burling- 
ton, 95  Iowa  197,  63  N.  W.  694;  In- 
corporated Town  of  Cambridge  v. 
Cook,  91  Iowa  577,  66  N.  W.  884. 

Louisiana.  —  Carrollton  v.  Jones,  7 
La.  Ann.  233. 

Michigan.  —  Cass  County  v.  Banks, 
44  Mich.  467,  7  N.  W.  49. 

Minnesota.  —  Winona  &  St.  P.  R. 
Co.  V.  Huff,  II  Minn.  114;  Wilder  v. 
St.  Paul,  12  Minn.  1 16;  Mankato  v. 
Meagher,  17  Minn.  243. 

Missouri.  —  Moses  v.  St.  Louis, 
Sec.  Dock  Co.,  84  Mo.  242. 

Wisconsin.  —  Williams  v.  Smith, 
22  Wis.  594;  Terice  v.  Barteau,  54 
Wis.  99,  II  N.  W.  244. 

Where  a  lot  is  dedicated  for  county 
building,  evidence  that  the  buildings 
were  erected  on  another  lot  rebuts 
the  presumption  of  acceptance.  Sin- 
clair V.  Comstock,  Har.  Ch.  (Mich.) 
404. 


DEDIMUS  POTESTATEM.— See  Deposition. 


Vol.  IV 


DEEDS. 

By  Edward  W.  TuttlE. 

I.  BUSDEN  OF  PROOF,  145 

I.  Generally,  145 

II.  EXECUTION,  145 

1.  Scope  of  Term,  145 

2.  Proof  of  Execution,  146 

A.  Generally,  146 

B.  Preliminary  Proof,  146 

a.  Execution  by  all  the  Parties  Unnecessary,  146 

b.  Previous  Conveyance  of  Same  Property,  147 

c.  Necessity  of  Shozving  Property  Included  in  Deed, 

H7 

d.  AcknoivJedgment  Dated  Earlier  Than  Deed,  147 

e.  Acknozcledgment  Subsequent  to  Commencement  of 

Suit,  147 

f.  Effect  of  Reference  to  Another  Instrument,   148 

g.  Variance  in  Grantor's  Name,  148 

(i.)   Generally,  148 
(2.)   Immaterial  J'ariance,  148 
(3.)   Declarations  of  Grantee  as  Evidence  of  His 
Identity,  149 
h.  Degree   of  Proof  Preliminary   to   Admission,    150 

C.  Seal,  151 

D.  Genuineness  of  Deed,  151 

a.  Affidavit  of  Forgery,  151 

b.  Mental  Incapacity  of  Grantor,  1^2 

E.  Circumstantial  Evidence,  152 

F.  Declarations,  1^2 

G.  Authority  to  Execute  Deed,  152 

a.  Generally,  152 
Vol.   IV 


DEEDS.  137 

b.  Official  Deeds,  152 

(i.)   Generally,  152 

(2.)  Deed  by  Municipal  Corporation,  153 

(3.)  Presumption   of  Regular  Execution,   153 

c.  Trustee's  Deed,  154 

d.  Pozver  of  Attorney,  154 

(i.)   Generally,  154 

(2.)   Circumstantial  Ez'idcnce  Sufficient,  154 

(3.)  ^^  Against  Grantee  in  an  Accepted  Deed, 

155 

e.  Deed  by  Private  Corporation,  155 
H.  Place  of  Execution,  155 

I.  M^hen  Proof  of  Execution   Unnecessary,  155 
■a.  To  Sustain  Adverse  Possession,  155 
b.  Recited  Deed,  156 
3.  Parties,  156 

A.  Capacity,  156 

B.  Identity,  156 

a.  Presumptions,  156 
(i.)   Generally,  156 

(2.)  Father  and  Son  of  Same  Name,  156 
(3.)    J7^e  0/  Suffix,  156 
(4.)  5a;n^  Name  in  Successive  Deeds,  157 

III.  DELIVERY,  157 

1.  Generally,  157 

2.  Delivery  and  Acceptance  Distinguished,   157 

3.  Presumptions,  158 

A.  Possession  by  Grantee,  158 

a.  Generally,  158 

b.  Rebuttal,  160 

B.  Possession  by  Grantor,  161 

C.  Formal  Execution  or  Acknowledgment,  163 

D.  Recorded  Deed,  164 

a.  Generally,  164 

b.  Knozvledge  of  Grantee,  167 

Vol.  rv 


138  DEEDS. 

c.  Voluntary  Grant  to  Infant,  167 
E.  When  Grantor's  Intention  Appears,  168 

4.  Grantor's  Intention,  168 

5.  Declarations  of  Grantor,  170 

6.  Declarations  of  Grantee,  171 

7.  Conclusion  of  Witness,  172 

8.  Acts  of  Parties,  172 

A.  Generally,  172 

B,  Grantee's  Possession  of  Premises  Conveyed,   172 

9.  Z)a^^  of  Delivery,  173 

A.  Generally,  173 

B.  Acknoivledgmcnt  on  Later  Day,  175 

C.  /jf.?  Against  Third  Parties,  176 

D.  Da^^  of  Record,  176 

E.  Deeds  Executed  on  Same  Day,  176 

10.  Conditional  Delivery,  176 

11.  Delivery  to  Third  Person,  177 

A.  Generally,  177 

B.  Testimony  of  Depository,  177 

rV.  ACCEPTANCE,  177 

•I.  Presumptions,  177 

A.  Infant  or  Incompetent  Grantee,  177 

B.  Grantee  Sui  luris,  177 

a.  Generally,  177 

b.  Acceptance  Presumed,  178 

c.  Necessity  of  Knowledge  by  Grantee,  178 

d.  As  Against  Third  Parties,  179 

C.  Burdens  Imposed  by  Deed,  lyg 

D.  Deed  Result  of  Previous  Agreement,  181 

E.  Recorded  Deed,  181 

F.  Retention  of  Deed,  182 

V.  RECITALS,  182 

1.  Generally,  182 

2.  £>£'(?rf  Executed  Under  Poivcr  of  Sale,  183 
Vol.  IV 


DEEDS.  139 

A.  Generally,  183 

B.  Prozlision  for  Such  Evidential  Effect  Unnecessary,  184 

C.  As  Against  Strangers,  184 

D.  Conclusiveness,  184 

3.  Deeds  by  Public  Officers,  184 

A.  Generally,  184 

B.  Sheriff's  Deed,  185 
C.  Administrator's  Deed,  185 

a.  Generally,  185 

b.  As  Secondary  Evidence,  185 

4.  D^^d^  &3'  Municipal  Corporations,  185 

5.  Recitals  in  Patent,  185 

6.  Community  Property,  186 

7.  i?^C!7a/^  a^  Evidence  Against  Party  Offering  Deed,  186 

8.  Recitals  as  Declarations,  187 

A.  Generally,  187  ^ 

B.  Rules  Governing  Such  Use,  187 

9.  Recitals  as  Admissions,  187 

A.  Generally,  187 

B.  D^^(/  Insufficient  as  Conveyance,  187 

C.  Recitals  as  Admissions  Must  Be  Taken  as  a  Whole,  187 

10.  Recitals  in  Ancient  Deeds,  187 

11.  Recital  of  Delivery,  188 

12.  Consideration,  188 

A.  As  Against  Strangers,  188 

a.  Generally,  188 

b.  Grantor's  Creditors,  188 

c.  Action  on  Vendor's  Lien,  188 

d.  i?fc//a/  /n  Subsequent  Recorded  Deed,  189 

B.  As  Against  Parties  and  Privies,  189. 

C.  Parol  Bvidence,  190. 

a.  Generally,  190 

b.  Sometimes  Conclusive,  192 

c.  Equitable  Relief,  192 

d.  Persons  to  Whom  Rules  Apply,  192 

Vol.  IV 


140  DEEDS. 

e.  Recital  of  Payment,  193 

f.  Uimitations  Upon  Admissibility  of  Parol  Evidence, 

193- 

(i.)  Distinction    Between    General    and    Special 

Recital,  193 
(2.)  Inadmissible  to  Defeat  Conveyance,  194 
(A.)   Generally,  194 

(B.)  Showing  Resulting  Trust  in  Grantor, 
196 
(3.)   Changing  Legal  Effect,  196 
(A.)   Generally,  196 
(B.)   Oral  Exception  to  Covenant,  196 
(a.)   Generally,  196 

(b.)  Incumbrance   Distinguished   From 
Absolute  Failure  of  Title,  198 
(C.)   Oral  Reservation,  198 
(D.)  Proving  Deed  an  Advancement,  200 
(4.)   Contractual  Recital,  200 
(A.)   Generally,  200 
(B.)  Particular  Instances,  201 
(C.)  Release,  201 
(D.)   Construction     of     Impro'vements     on 

Premises   Conveyed,  202 
(E.)  Recital    Must    Embody    Whole    Con- 
tract, 202 
(5.)  Different  Species,  202 
(A.)   Generally,  202 
(B.)  Executory  Agreement,  204 
(C.)  Property  Instead  of  Money,  205 

g.  Application  to  Other  Purpose,  205 
'D.  By  Whom  Paid,  206 

a.  Presumption  of  Payment  by  Grantee,  206 

b.  Recital  of  Person,  206 

E.  Weight  of  Recital  as  Evidence,  206 
Vol.  IV 


DEEDS.  141 

VI.  SECONDARY  EVIDENCE,  206 

1.  Preliminary  Proof,  206 

A.  Generally,  206 

B.  Order  of  Proof,  207 

C.  Existence  of  Deed,  207 

D.  Execution,  207 

a.  Generally,  207 

b.  Circumstantial  Evidence,  207 

(i.)   Generally,  207 

(2.)  Appearance  of  Lost  Original,  208 

c.  Signing,  208 

d.  Sealing,  209 

e.  Acknoivled gment ,  209 

f.  Deeds  by  Public  Ofheers,  209 

g.  Sufficiency  of  Preliminary  Showing,  209 
h.  Presumption  of  Due  Execution,  210 

E.  Delivery  and  Acceptance,  210 

F.  Excuse  for  Non-Production,  210 

a.  Generally,  210 

b.  Sufficiency  of  SJiozving  a  Question  for  the  Court, 

210 

c.  Presumption  of  Possession,  210 

2.  Character  of  Secondary  Evidence.  —  Generally,  211 

A.  Copies,  211 

B.  Defective  Record,  212 

C.  MutUatcd  Deed,  212 

D.  Declarations  of  Grantor,  212 

E.  Declarations  of  Grantee,  213 

F.  Recitals  in  Other  Deeds,  213 

G.  Preliminary  Negotiations,  213 
H.  Possession  of  Premises,  214 
I.  P^iVn^j^^^,  215 

a.  Qualifications,  215 

b.  Recollection  of  Witness,  215 

'c.  Officer  Taking  the  Acknozvled gment,  215 

Vol.  IV 


142  DBBDS. 

3.  Sufficiency  of  Proof,  215 

A.  Generally,  215 

B.  Questions  of  Law  and  Fact,  216 

C.  Proof  of  Substantial  and  Material  Parts  Necessary, 

216 

D.  As  Against  Written  Evidence  of  Title,  218 

E.  Circumstantial  Evidence,  218 

a.  Generally,  218 

b.  Presumption  of  Deed,  219 

(i.)  Generally,  219 
(2.)   Question  of  Fact  for  Jury,  220 
(3.)  Prerequisites  to  the  Presumption,  221 
(4.)   Circumstances  in  Aid  of  Possession,  221 
(A.)   Generally,  221 
(B.)  Recitals  in  Other  Deeds,  222 
(C.)  Subsequent  Execution  of  Deed  in  Fee 
by  the  Alleged  Grantee,  222 

F.  Conclusion  of  Witness,  223 

G.  Admission  of  Grantor,  223 

H.  Willful  Destruction  of  Deed,  224 

VII.  ACTIONS  ON  COVENANTS,   224 

I.  Burden  of  Proof,  224 

A.  Generally,  22^ 

B.  Covenants  of  Seisin  and  Good  Right  to  Convey,  224 

a.  At  Common  Lazv,  224 

b.  Affirmative  Allegation,  225 

c.  Under  Reformed  Procedure,  225 

C.  Covenants  of   Warranty   and   Quiet  Enjoyment,   226 

a.  Generally,  226 

b.  Yielding  Possession  Without  Suit,  22J 

c.  Purchase  of  Outstanding  Cla.im,  22S 

D.  Covenant  Against  Incumbrances,  228 

a.  Generally,  228 

b.  Discharge  of  Incumbrance,  228 

E.  Other  Covenants,  228 

Vol.  IV 


DEEDS.  143 

2.  Evidence  Generally,  229 

A.  Deed  Containing  Covenant,  22g 

B.  The  Instrument  Creating  the  Incumbrance  or  Outstand- 

ing Title,  229 

C.  Parol  Evidence,  229 

a.  Agreement  Not  to  Be  Bound,  229 

b.  Discharge  of  Incumbrance,  229 

3.  Damages,  229 

A.  Covenants  for  Title,  22g 

a.  Generally,  229 

b.  Subsequently  Acquired  Title,  229 

c.  Covenantee's  Purpose  in  Purchasing  the  Property, 

230 

d.  Waiver,  230 

e.  Facts  Occurring  Pending  Suit,  230 

f.  Knowledge  of  Incumbrance  or  Outstanding  Title, 

230 

g.  J'aluc,  231 

(i.)    Generally,  231 
(2.)  Por//a/  Failure  of  Title,  231 
(A.)   Relative  Value,  231 
(B.)  Peculiar  Advantages,  231 
(C.)  Decrease  in  lvalue  of  Part  Retained,  231 
(3.)  Damage  Due  to  Incumbrance,  231 
(A.)   Generally,  22,1 
(B.)   Opinion  of  Witness,  232 
(C.)  Increase  in  Value  Due  to  Incumbrance, 
232 
h.  Consideration,  232 
(i.)  Recital,  2^,2 

(A.)  Pn/na  i^ac/V  Evidence,  2t^2 
(B.)  Par/m/  Failure  of  Title,  22,2, 
(C.)   Exchange  of  Land,  2t^2,  ' 

(D.)   Po/'o/  Evidence,  234 
(a.)   Generally,  234 

Vol.   IV 


144  DBBDS. 

(b)  Actions   Between    Remote    Grantor 

and  Subsequent  Grantee,  234 
(c.)  Recitals  as  Stipulated  Damages,  2T,-, 
(d.)  Application    of    Consideration     to 
Part  of  Land  Conveyed,  235 
(2.)  Preliminary  Negotiations,  236 
(3.)   Consideration  Not  Received  to  the  Use  of 
Covenantor,  236 
B.  Covenants  Other  Than  Those  for  Title,  237 
4.  Judgments  in  Other  Actions,  237 

A.  As  Evidence  of  Eviction,  237 

B.  As  Evidence  of  Paramount  Title,  238 

a.  When  Grantor  Not  Notified,  238 

b.  Effect  of  Notice  to  Grantor,  239 

(i.)   Generally,  239 

(2.)   Essentials  and  Limits  to  the  Estoppel,  240 

(A.)   Generally,  240 

(B.)   Right  to  Defend  Essential,  240 

C.  Action  by  Covenantee,  241 

D.  Judgment  Against  Subsequent  Grantee,  241 

E.  As  Evidence  of  Damages,  241 

F.  Record  of  Judgment,  241 

CROSS  REFERENCES: 

Acknowledgment;  Adverse  Possession;  Alteration  of  Instruments; 

Ancient  Documents; 
Boundaries ; 
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Dedication  ;  Delivery ;  Dower ; 

Forcible  Entry  and  Detainer;  Fraudulent  Conveyances; 
Gifts ; 
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Sales;  Seals;  Subscribing  Witness;  Specific  Performance; 
Title;  Trusts  and  Trustees; 
Vendor  and  Purchaser. 
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I.  BURDEN  OF  PROOF. 

1.  Generally. — (The  party  relying  upon  a  deed  has  the  burden  of 
proving  all  the  facts  necessary  to  make  it  a  valid  and  binding  instru- 
ment, which  ordinarily  include  its  proper  execution,  delivery  and 
acceptance.^ 

II.  EXECUTION. 

1.  Scope  of  Term.  —  Execution  is  sometimes  said  to  include  deliv-- 
ery,  and  is  often  broadly  used  to  cover  all  the  acts  of  the  grantor 
necessary  to  give  binding  force  to  a  deed."  In  another  sense,  how- 
ever, execution  is  used  to  designate  those  acts  such  as  signing, 
sealing  and  acknowledging,  which  are  required  to  be  done  by  the 
grantor  previous  to  the  delivery  of  the  instrument,^  and  the  term 


1.  United  States.  —  Games  v. 
Stiles,  14  Pet.  322;  Wright  v.  Wright, 
77  Fed.  795. 

Arkansas.  —  Wilson  v.  Spring,  38 
Ark.   181. 

Colorado.  —  Rittmaster  v.  Brisbane, 
19  Colo.  371,  35   Pac.  736. 

Florida.  —  Hogans  v.  Carruth,  18 
Fla.  587. 

Illinois.  —  Oliver  v.  Oliver,  149 
111.  542,  36  N.  E.  955. 

Indiana.  —  Burkholder  v.  Casad,  47 
Ind.  418. 

Kansas.  —  Shattuck  v.  Rogers,  54 
Kan.  266,  38  Pac.  280. 

Maine.  —  Patterson  v.  Snell,  67  Me. 
559;  Hutchinson  v.  Chadbourne,  35 
Me.  189. 

Maryland.  —  Edelen  v.  Gough,  5 
Gill  73. 

Massachusetts.  —  Powers  v.  Rus- 
sell, 13  Pick.  69. 

Michigan.  —  Devaney  v.  Koyne,  54 
Mich.  116,  19  N.  W.  772. 

Minnesota.  —  Lydiard  v.  Chute,  4S 
Minn.  277,  4.7  N.  W.  967. 

Mississipl>i.  —  Kearny  v.  Jeffries, 
48  Miss.  343;  Lock  V.  Jayne,  39 
Miss.   157. 

Missouri.  —  Tyler  v.  Hall,  106  Mo. 
313,  17  S.  W.  319,  27  Am.   St.  Rep. 

327- 

IVest  Virginia.  —  Newlin  v.  Beard, 
6  W.  Va.  no. 

Signing —  Proof  of  the  signing  of 
a  sealed  instrument  is  not  necessary 
in  some  jurisdictions.  Judge  V. 
Thomson,  29  U.  C.  Q.  B.  523. 

Genuineness.  —  Burden  of  Proof. 
In  Ross  V.  Gould,  5  Me.  201,  the 
genuineness  of  an  offered  deed  was 
denied.     The     subscribing     witnesses 

10 


being  dead,  proof  of  their  signature 
was  made  and  the  deed  admitted. 
It  was  contended  that  this  placed  the 
burden  of  disapproving  its  genuine- 
ness upon  the  other  party.  But  the 
court  held  that  though  sufficient  evi- 
dence had  been  adduced  to  render  it 
admissible,  the  burden  of  proving  its 
genuineness  still  remained  on  the 
party  offering  it. 

Shifting    of   Burden In    Powers 

V.  Russell,  13  Pick.  69,  it  is  said  by 
Chief  Justice  Shaw  that  this  burden 
never  shifts  so  long  as  the  evidence 
is  directed  simply  to  the  fact  of  de- 
livery. But  where  the  adverse  party 
instead  of  producing  proof  which 
would  go  to  negative  execution  or 
delivery  proposes  to  show  another 
and  a  distinct  proposition  which 
avoids  the  effect  of  them,  as  that  the 
deed  was  delivered  as  an  escrow, 
then  the  burden  shifts  and  rests  upon 
the  party  setting  up  such  facts. 

2.  Puryear  v.  Beard,  14  Ala.  121 ; 
Jenkins  v.  McConico,  26  La.  213; 
Van  Rensselear  v.  Secor,  32  Barb. 
(N.  Y.)  469;  Ross  z'.  Durham,  20 
N.  C.  54;  Pool  V.  Davis,  135  Ind. 
323,  34  N.  E.  1,130;  Bagley  v.  Mc- 
Mickle,  9  Cal.  430;  Hurst  v.  McMul- 
Icn,  (Tex.  Civ.  App.),  47  S.  W.  666. 

Delivery  as  Part  of  Execution. 
The  testimony  of  the  grantor  that  he 
executed  the  deed  in  question  is 
prima  facie  evidence  of  delivery,  since 
a  delivery  is  included  in  the  execu- 
tion. Louisville,  N.  A.  &  C.  R.  R. 
Co.  V.  Summer,  106  Ind.  55,  5  N.  E. 
404,  55  Am.  Rep.  719.  See  article 
"  Delivery." 

3.  "  Execution    and    delivery    are 
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will  be  used  in  this  sense  in  the  following  discussion. 

2.  Proof  of  Execution.  —  A.  Generally.  —  In  the  absence  of 
statute*  the  execution  of  a  deed  must  be  proved,  unless  it  be  an 
ancient  instrument,^  before  it  is  admissible  in  evidence,®  if  a  proper 
and  timely  objection  is  made  on  this  ground.''  The  rules  governing 
proof  of  execution  by  the  subscribing  witness,^  the  effect  of 
acknowledgment^  and  recording,^"  and  the  use  of  the  record^ ^  are 
discussed  elsewhere. 

B.  Preliminary  Prooe.  —  a.  Execution  by  All  the  Parties 
Unnecessary.  —  The  objection  to  an  offered  deed  that  it  is  not  signed 


two  distinct  acts,  both  of  which  must 
be  performed."  Arthur  v.  Ander- 
son, 9  S.  C.  234. 

In  Le  Mesnager  v.  Hamilton^,  loi 
"Cal.  532,  35  Pac.  1,054,  40  Am.  St. 
Rep.  81,  a  complaint  alleged  that  the 
defendants  did  "  execute  under  their 
hands  and  seals  and  deliver"  the 
deed  in  suit.  The  answer  denied  the 
execution  but  contained  no  denial  of 
delivery.  The  court  held  that  the 
answer  did  not  admit  the  delivery 
and  therefore  render  incompetent 
evidence  in  disproof  of  this  fact,  be- 
cause delivery  is  included  in  the  exe- 
cution. "  The  word  '  execute  '  when 
applied  to  a  written  instrument,  un- 
less the  context  indicates  that  it  was 
used  in  a  narrower  sense,  .  .  . 
imports  the  delivery  of  such  instru- 
ment." In  the  concurring  opinion, 
however,  McFarland,  J.,  says :  "  It 
is  true  that,  in  a  general  sense,  '  exe- 
cution '  may  be  said  to  include  '  de- 
livery ;  but  it  is  quite  frequently  used 
in  the  limited  sense  of  signing,  and 
where  the  law  requires  it,  sealing, 
stamping,  acknowledging,  etc.,  a  writ- 
ten instrument,  so  as  to  make  it  com- 
plete on  its  face  and  ready  for  de- 
livery. And  the  sense  in  which  it  is 
used  can  generally  be  seen  from  the 
context." 

4.  Statutes  and  Rules  of  Court 
frequently  regulate  the  necessity  for 
?.nd  the  method  of  questioning  the 
execution  and  genuineness  of  an  in- 
strument which  is  alleged  in  the  com- 
plaint or  declaration. 

5.  See  article  "  Ancient  Docu- 
ments." 

6.  Alabama.  — TiWis  v.  Smith,  108 
Ala.  264,  19  So.  374. 

Arkansas.  —  Wilson  v.  Spring,  38 
Ark.  181. 


Colorado.  —  McGinnis  v.  Egbert,  8 
Colo.  41,  5  Pac.  652. 

Connecticut.  —  Canfield  v.  Squire, 
2  Root  300,  I  Am.  Dec.  71. 

Florida.  —  Williams  v.  Keyser,  il 
Fla.  234,  89  Am.  Dec.  243. 

Kentucky.  —  Kennedy  v.  Meredith, 
4   Bibb   465. 

Louisiana.  —  Leibe  v.  Hebersmith, 
39  La.  Ann.  1,050,  3  So.  283;  Citi- 
zens' Bank  v.  Baltz,  27  La.  Ann.  107. 

Maine.  —  Dunlap  v.  Glidden,  31 
Me.  510. 

Maryland.  —  Valentine  v.  Piper,  22 
Pick.  85,  33  Am.  Dec.  715. 

Minnesota.  —  Morrison  v.  Porter, 
35  Minn.  425,  29  N.  W.  54,  59  Am. 
Rep.  331  ;  Lydiard  v.  Chute,  45  Minn. 
277,  47  N.  W.  967. 

Texas.  —  McFaddin  v.  Preston,  54 
Tex.  403 ;  Hardin  v.  Sparks,  70  Tex. 
429,  7  S.  W.  769. 

IVest  Virginia.  —  Newlin  v.  Beard, 
6  W.  Va.  no. 

7.  Sumner  v.   Bryan,  54  Ga.   613. 
Proper    Objection    Necessary In 

Rupert  z'.  Penner,  35  Neb.  587,  53 
N.  W.  598,  17  L.  R.  A.  824,  an  of- 
fered deed  was  objected  to  as  "in- 
competent, immaterial  and  irrele- 
vant." This  objection  was  held  in- 
sufficient to  exclude  the  deed  on  the 
ground  that  it  was  not  witnessed. 
See  also  Tillotson  v.  Prichard,  60  Vt. 
94,  14  Atl.  302,  6  Am.  St.  Rep.  95. 

For  a  Full  Discussion  see  article 
"  Objections." 

8.  See  article  "  Subscribing  Wit- 
nesses." 

9.  See  article  "  Acknowledg- 
.ment,"  Vol.  I. 

10.  See  article  "  Records." 

11.  See  article  "  Records." 
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by  all  the  parties  thereto  goes  to  its  weight  as  evidence,  and  not  to  its 

admissibility,  when  it  contains  the  signatures  of  the  persons  against 
whom  it  is  offered. ^-  There  must  be  proof,  however,  of  execution  by 
a  sufficient  number  to  render  it  a  vaHd  deed.^^  And  when  the  deed 
on  its  face  shows  that  it  was  not  intended  to  be  fully  executed  until 
signed  by  all  the  parties  thereto,  it  has  been  held  necessary  to  show 
that  such  a  deed  when  not  subscribed  by  all  was  delivered  with  an 
intention  that  it  should  be  binding  on  those  who  have  in  fact 
signed  it.^* 

b.  Previous  Conveyance  of  Same  Property.  —  The  objection  to  the 
reception  of  a  deed  "in  evidence  that  previous  to  its  execution  the 
grantor  had  conveyed  his  interest  in  the  property  is  not  sufficient  to 
exclude  such  deed,  and  goes  to  its  efifect  after  it  has  been  received  in 
evidence  rather  than  to  its  competency. ^^ 

c.  Necessity  of  Showing  Property  Included  in  Deed.  —  It  is 
unnecessary  to  prove  that  the  offered  deed  includes  the  premises  in 
controversy  as  a  preliminary  showing  to  render  it  admissible,  though 
of  course  if  it  manifestly  appears  on  the  face  of  the  deed  that  the 
property  in  question  is  not  covered  by  it,  the  deed  is  not  admissible.'"^ 

d.  Acknozvledgmcnt  Dated  Earlier  Than  Deed.  —  The  fact  that 
the  date  in  the  certificate  of  acknowledgment  is  earlier  than  that  of 
the  deed  is  not  sufficient  reason  for  excluding  the  deed,'"^  especially 
where  the  instrument  shows  on  its  face  that  it  is  due  merely  to  a 
clerical  mistake.^^ 

e.  Acknoidedgment  Siihseqnent  to  Commencement  of  Suit.  —  The 
fact  that  a  deed  was  acknowledged  subsequent  to  the  commencement 

12.  Clauss  V.  Burgess,  12  La.  Ann.  will  not  be  excluded  where  there  is 
142;  Brown  v.  Long,  I  Yeates,  (Pa.)  further  documentary  evidence  tend- 
162;  Knolb  V.  Jones,  62  S.  C.  193,  4°  ing  to  connect  the  description  in  the 
S.  E.  168;  Harrelson  v.  Sarvis,  39  deed  with  that  of  the  complaint. 
S.  C.  14,  17  S.  E.  368;  Judge  V.  Acme  Brg.  Co.  v.  Central  R.  &  B. 
Thompson,  29  U.   C.  Q.  B.  523;   St.  Co.,  115  Ga.  494,  42  S.  E.  8. 

John  V.  Kidd,  26  Cal.  264.  In  Armstrong  v.  Colby,  47  Vt.  359, 

13.  Westerman  v  Foster,  57  Ind.  plaintiff  claiming  title  to  land_  in  the 
408.  town    of    "  Lincoln."    offered    in    evi- 

14.  Arthur  v.   Anderson,  9   S.   C.       dence  a  deed  describing  the  property 
4,  as   in  the  town  of  "  Lington."     The 

15.  Peck  V.  Vandenburg,  30  Cal.  court  held  that  in  view  of  the  simi- 
jj  larity  of  the  names  and  the  dissimi- 

16.  Cutter  v.  Caruthers,  48  Cal.  l'i"ty  to  that  of  any  other  town  iri 
i;8;  Hogans  v.  Carruth,  18  Fla.  587;  ^^e  county,  the  admission  of  the  deed 
Sadler  v.  Anderson,  17  Tex.  245;  ^^''^^  not  error  in  connection  wita 
Hovey  v.  Smith,  22  Mich.  169;  Hitch-  other  evidence  showing  the  situation 
ler  V.  Boyles,  21  Tex.  Civ.  App.  230,  and  circumstances  at  the  time. 

51   S.  W.  648.  17.     Monroe  v.  Eastman,  31   Mich. 

Wiiere  the  deed  describes  the  prop-  283 ;   Buck  v.   Gage,  27  Neb.   306,  43 

erty  by  lot  and  number,  and  as  a  cer-  N.  W.   no.             , 

tain  portion  of  the  city,  but  contains  18.     Fisher    v.    Butcher,     19    Ohio 

no    reference   to   the   map   or   survey  406,    53    Am.    Dec.     436;     Mosier    v. 

alleged   in   the   complaint,   such   deed  Momsen,   (Okla.),  74  Pac.  905. 
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of  the  suit  is  no  objection  to  its  admissibility  in  evidence.^^ 

f.  Effect  of  Reference  to  Another  Instrument.  —  Where  a  deed 
refers  to  another  deed  for  a  description  of  the  premises,  or  is 
made  subject  to  the  terms  and  conditions  of  another,  contract,  it 
is  not  admissible  in  evidence  until  such  other  deed'-'*  or  contract-^ 
has  been  produced. 

g.  Variance  in  Grantor's  Name. — (1.)  Generally.  — Where  the 
name  of  the  grantor  recited  in  the  body  of  the  deed  is  different  from 
his  signature  at  the  bottom  of  the  deed,  these  names  must  be  shown 
to  refer  to  the  same  person  before  the  deed  is  admissible  in 
evidence.-" 

(2.)  Immaterial  Variance.  —  Where,  however,  the  variance  in  the 
name  is  only  slight,  and  consistent  with  the  identity  of  person,  or 
the  name  is  evidently  misspelled  in  one  place,  and  they  are  idem 
so  nans,  or  nearly  so,  the  certificate  of  acknowledgment  is  often  con- 
sidered sufficient  prima  facie  proof  of  the  identity  of  person  to  render 
the  deed  admissible,  subject  to  further  evidence  on  the  question.--' 
Some  courts,  however,  exclude  the  deed  because  of  such  defects, 
unless  further  proof  is  offered.^'* 


19.  Riggs  V.  Kenneberry,  58  111. 
134;  Babbitt  v.  Johnson,  15  Kan.  252; 
Jones  v.  Porter,  3  Pen.  &  W.  132. 
But  see  Byington  v.  Oaks,  32  Iowa 
488. 

20.  Hammond  v.  Norris,  2  H.  & 
J.    (Md.)    131. 

21.  Chapman  v.  Crooks,  41  Mich. 

595- 

22.  Fustin  V.  Faught,  23  Cal.  237. 

23.  Smith  v.  Gillum,  80  Tex.  120, 
15  S.  W.  794;  Taylor  v.  Merrill,  64 
Tex.  494;  Aliddleton  v.  Findia,  25 
Cal.  76;  Fenton  v.  Perkins,  3  Mo. 
144. 

Identity —  In  Rupert  v.  Penner,  35 
Neb.  587,  53  N.  W.  598,  17  L-  R-  A. 
824,  in  the  body  of  the  deed  and  in 
the  certificate  of  acknowledgment 
the  name  of  the  grantor  appeared  as 
"  Archibald  T.  Finn,"  but  it  was 
signed  as  "  Arch  T.  Finn."  The  ad- 
mission of  this  deed  in  evidence  was 
objected  to  on  the  ground  that  the 
person  named  in  it  as  grantor  was 
not  sufficiently  shown  to  be  the  same 
person  who  signed  it.  The  court 
held  that  the  identity  of  Archibald  T. 
Finn  with  Arch  T.  Finn  was  suffi- 
ciently apparent  from  the  face  of  the 
instrument  and  the  fact  of  ac- 
knowledgment. So  in  Lyon  z'.  Kain, 
36  111.  362,  the  grantors  were  de- 
scribed in  the  body  of  the  conveyance 
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and  in  the  acknowledgment  as 
"  Samuel  B.  Postley "  and  "  Abra- 
ham B.  Kain,"  while  in  the  deed  was 
signed  "  S.  Brook  Postley  "  and  "  A. 
Boudouine  Kain."  It  was  held  that 
the  identity  of  these  persons  was  suf- 
ficiently estabhshed  by  the  certificate 
of  acknowledgment.  So  in  Grand 
Tower  Min.,  Mfg.  &  Trans.  Co.  v. 
Gill,  III  111.  541,  under  similar  facts 
the  same  ruling  was  made. 

In  Houx  v.  Batteen,  68  Mo.  84,  in 
the  body  and  acknowledgment  of  an 
offered  deed  the  grantor's  name  ap- 
peared as  "  Henry  Trigler,"  but  the 
instrument  was  signed  "  Henry 
Trigtt."  Its  admission  in  evidence 
was  objected  to  because  of  this  ap- 
parent defect,  but  the  court  held  that 
the  certificate  of  acknowledgment 
was  sufficient  proof  that  the  instru- 
ment was  the  deed  of  Henry  Trigler. 

24.  In  Boothroyd  v.  Engles,  23 
Mich.  21,  wherein  the  grantor  ap- 
peared as  "  Hiram  Sherman  "  in  the 
body  of  the  deed  and  in  the  ac- 
knowledgment, while  in  the  signa- 
ture was  "  Harmon  Sherman,"  it  was 
held  that  the  defect  was  not  supplied 
by  the  certificate  of  acknowledgment 
and  the  deed  was  excluded.  See  also 
Burford  v.  McCue,  53  Pa.  431. 

Eifect  of  Recitals.  —  Where  the  evi- 
dence showed  the  title  to  the  prem- 
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(3.)  Declarations  of  Grantee  as  Evidence  of  His  Identity.  —  When 
property  is  claimed  through  two  different  persons  having  the  same 
name  as  the  grantee  in  a  previous  deed,  which  is  the  common  source 
of  title,  the  declarations  of  one  of  them  while  in  possession  and 
claiming  under  the  deed,  are  admissible  as  part  of  the  res  gestae  to 
show  that  he  is  the  person  intended  as  grantee.^^ 


ises  in  question  to  be  in  one  Rhoda 
Tong,  that  she  subsequently  married 
one  "  Mathew  Yarbery,"  who  sur- 
vived her,  a  recital  in  a  deed  signed 
"  M.  Yarbro,"  that  he  was  the  hus- 
band and  sole  heir  of  Rhoda  Yarbro, 
formerly  Rhoda  Tong,  deceased,  is 
sufficient  proof  of  the  grantor's  iden- 
tity with  Mathew  Yarbery.  Russell 
V.  Oliver,  78  Tex.  11,  14  S.  W.  264. 
Se  also  Auerbach  v.  Wylie,  84  Tex. 
61S,  19  S.  W.  856,  20  S.  W.  776. 

Variance  in  Middle  Initial —  In 
Ambs  V.  Chicago,  St.  P.  M.  &  O.  R. 
Co.,  44  Minn.  266,  46  N.  W.  321,  it 
appeared  that  title  to  the  premises  in 
question  had  been  conveyed  by  deed 
to  "  William  H.  Brown,"  and  that  a 
subsequent  conveyance  of  the  same 
land  had  been  made  by  "  William  B. 
Brown,"  the  court  held  that  there 
could  be  no  presumption  of  the  iden- 
tity of  these  two  persons  in  the  ab- 
sence of  other  proof,  saying :  "  In 
view  of  the  facility  with  which  the 
title  or  the  rights  of  any  person  ap- 
pearing upon  the  public  records  may 
be  apparently  transferred  and  di- 
vested by  a  deed  or  other  instrument 
executed  by  any  person  bearing  the 
same  name,  the  question  of  identity 
of  person  becomes  one  of  the  high- 
est importance,  when  title  is  in  issue 
and  to  be  adjudicated;  and  when  at 
least  any  circumstance  appears  cast- 
ing a  reasonable  doubt  upon  the 
identity  of  persons  upon  whose 
identity  the  title  depends,  we  think 
that  identity  is  not  to  be  presumed 
merely  from  the  identity  of  names. 
Or,  to  be  more  precise  in  our  de- 
cision, we  hold  that  in  the  trial  of  an 
issue  of  title  to  real  estate,  where 
different  initial  letters  are  used  in 
the  names  of  persons  which  are 
otherwise  identical,  and  upon  the 
identity  of  which  persons  the  title  de- 
pends, the  party  upon  whom  the  bur- 
den of  proof  rests  must  present  some 
other   proof    of    identity ;    that   with 


such  a  distinguishing  feature  in  the 
two  names  a  presumption  that  the 
persons  are  the  same  does  not  arise 
merely  from  the  similarity  of  the  two 
names." 

But  in  Rogers  v.  Manley,  46  Minn. 
403,  49  N.  W.  194,  the  certified  copy 
of  the  record  of  a  deed  was  offered 
as  the  deed  of  "  Charles  F.  Roggers," 
the  person  under  whom  both  parties 
claimed.  In  the  body  of  this  copy 
of  the  deed  and  in  the  certificate  of 
acknowledgment,  the  grantor's  name 
appeared  as  "  Charles  Y.  Rogers,"  but 
the  signature  was  "  Charles  F. 
Roggers."  "  Charles  Y.  Rogers  "  him- 
self testified  that  he  never  executed 
the  deed  and  was  unacquainted  with 
the  grantees  therein.  The  circum- 
stances tended  to  negative  this  testi- 
mony, however,  which  taken  in  con- 
nection with  the  fact  that  he  had 
failed  to  make  any  claim  to  the  land 
or  pay  the  taxes  thereon  subsequent 
to  the  execution  of  the  deed,  was 
held  sufficient  to  support  a  finding 
that  the  deed  was  genuine. 

25,  Hickman  v.  Gillum.  66  Tex. 
314,  I  S.  W.  339;  Fyffe  V.  Fyffe,  106 
111.  646;  Smith  z'.  Gillum,  80  Tex. 
120,  15  S.  W.  794. 

Acts  and  Declarations  of  Grantee. 
In  Kingsford  v.  Hood,  105  Mass. 
495,  both  plaintiff  and  defendant 
claimed  premises  in  dispute  under 
the  same  deed,  one  through  the  father 
and  the  other  through  the  son,  both 
of  the  same  name  as  the  grantee  in 
the  deed.  On  the  issue  as  to  whether 
the  father  or  the  son  was  the  grantee 
intended,  defendant  was  permitted  to 
prove  the  acts  and  declarations  of  the 
father  under  whom  he  claimed,  tend- 
ing to  show  that  he  treated  the  prop- 
erty as  his  own,  called  it  his,  and 
conducted  himself  as  if  he  were  the 
real  grantee  in  the  deed.  This  evi- 
dence was  held  competent  as  part  of 
the  res  gestae. 
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h.  Degree  of  Proof  Preliminary  to  Admission.  —  If  the  existence 
of  a  valid  deed  is  an  issue  in  the  case,  or  necessarily  determines  any 
of  the  matters  in  issue,  its  execution,  delivery,  acceptance  and  all 
other  matters  of  fact  upon  which  the  evidence  is  conflicting,  are 
questions  for  the  jury,  and  if  a  prima  facie  showing  is  m-ade  of 
these  facts,  the  deed  must  be  admitted  in  evidence.-® 


26.  Indiana.  —  Plate  v.  Aurora 
First   Nat.   Bank,  63   Ind.  254. 

Massachusetts.  —  Brolley  v.  Lap- 
ham,  13  Gray  294;  O'Kelly  v. 
O'Kelly,  8  Aletc.  436. 

Missouri.  —  Flournoy  v.  Warden, 
17   Mo.  435. 

Pennsylvania.  —  Hamsher  v.  Kline, 
57  Pa.   St.  397._ 

Texas.  —  Trinity  Co.  Liimb.  Co. 
V.  Pinckard,  4  Tex.  Civ.  App.  671,  23 
S.  W.  720,  1,015;  Robertson  v.  Du 
Bose,  76  Tex.  i,  13  S.  W.  300. 

Vermont.  —  Pratt  i'.  Battles,  34  Vt. 
391- 

See  Ross  v.  Gould,  5  Me.  204; 
Haney  v.  Marshall,  9  Md.  194;  Pan- 
nell  V.  Williams,  8  G.  &  J.  511; 
Stevens  v.  Griffith,  3  Vt.  448;  Fitz- 
patrick  v.  Brigman,  133  Ala.  242,  31 
So.  940;  Gregory  v.  Walker,  38  Ala. 
26. 

"  When  there  is  any  fact  or  cir- 
cumstance tending  to  prove  the 
authenticity  of  the  instrument,  from 
which  it  might  be  presumed,  then  the 
instrument  is  to  be  read  to  the  jury, 
and  the  question,  like  other  matters 
of  fact,  is  for  their  decision,  and 
when  a  prima  facie  case  of  execution 
has  once  been  made,  the  court  is  not 
to  allow  the  other  party  to  produce 
counter  proof  before  the  instrument 
is  read,  and  then  assume  to  take  the 
question  from  the  jury."  Flournoy 
V.  Warden,  17  Mo.  435. 

Sheriff's  Deed Date  of  Execu- 
tion  In     an     action     of     unlawful 

detainer,  plaintifif  offered  in  evi- 
dence a  sheriff's  deed  purporting  to 
have  been  executed  on  July  13th. 
The  records  showed  that  the  sale 
was  not  confirmed  until  July  i6th. 
The  sheriff  testified  that  he  executed 
it  on  the  13th.  There  was  other 
evidence,  however,  that  it  was  not 
delivered  until  after  the  i6th.  It 
was  excluded  by  the  trial  court  as 
invalid  because  executed  before  con- 
firmation   of    the    sale.    This    ruling 


was  held  error  on  the  ground  that 
the  deed  should  have  been  admitted 
and  the  time  of  its  execution  left  to 
the  jury.  Cain  v.  Robinson,  20  Kan. 
456. 

Where  by  Statute  a  Tax  Deed  Is 
Made  Prima  Facie  Evidence  of  Valid 
Title,  and  parol  evidence  has  been 
introduced  impeaching  its  validity, 
it  is  not  proper  to  strike  out  such 
deed,  but  all  the  evidence  should  go 
to  the  jury  with  proper  instructions. 
Ellis  V.  Clark,  39  Fla.  714,  2^,  So. 
410.  See  also  Daniel  v.  Taylor,  2>i 
Fla.   636,    15    So.   313. 

Where  the  attestation  of  a  deed 
was  in  the  usual  form,  and  the  at- 
testing witness  testified  to  having 
seen  the  deed  signed  but  could  not 
recollect  any  other  form  being  gone 
through,  it  was  held  to  be  a  ques- 
tion for  the  jury  to  determine 
whether  or  not  the  instrument  had 
been  sealed  and  delivered.  Burling 
V.  Paterson,  9  Car.  &  P.  S70,  38  Eng. 
C.  L.  233. 

In  Atchison  v.  McCulloch,  5 
Watts  (Pa.)  13,  where  the  grantor 
in  a  regularly  executed  deed  bore 
the  same  name  as  the  patentee  of  the 
land,  it  was  held  that  no  further 
evidence  of  the  identity  of  such  per- 
sons was  necessary  to  render  the 
deed  admissible,  the  fact  of  identity 
being  the  question  for  the  jury  after 
all  the  evidence  on  both  sides  should 
have  been  given. 

Eecital  of  Seal  SuiRcient  Prima 
Facie  Showing:  in  Spite  of  Grantor's 
Denial.  —  In  Brolly  v.  Lapham,  13 
Gray  (Mass.)  294,  an  instrument 
was  offered  as  a  deed  which  pur- 
ported to  be  under  seal,  but  to  which 
no  seal  was  affixed  when  offered. 
The  maker  of  the  instrument  testi- 
fied that  it  contained  no  seal  when 
signed  by  him.  Its  exclusion  from 
the  consideration  of  the  jury  was 
held  error  on  the  ground  that  the 
recital  in  the  instrument  that  it  was 
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C.  SivAL.  —  In  the  absence  of  contrary  evidence  the  seal  affixed 
to  a  deed  is  presumed  to  have  been  placed  there  at  or  previous  to 
delivery.2^  Where  the  deed  contains  no  seal  when  offered,  the  recital 
thereof  is  some  evidence  that  a  seal  was  originally  affixed  to  the 
instrument. ^^ 

D.  Genuineness  of  Deed. — a.  Affidavit  of  Forgery.  —  Al- 
though a  properly  acknowledged  deed  may  by  statute  be  presumptive 
evidence  of  its  due  execution,  yet  in  some  states,  by  another  statute, 
if  its  genuineness  is  denied  under  oath,  the  burden  of  proving  this 
fact  rests  upon  the  party  offering  the  deed.-"  But  it  is  only  neces- 
sary to  make  a  prima  facie  showing  of  execution  in  accordance 
with  any  of  the  common  law  methods. ^° 


under  seal,  signed  by  the  maker,  was 
sufficient  evidence  to  take  the  ques- 
tion to  the  jury  in  spite  of  the 
maker's  denial. 

Preliminary  Proof  of  Genuineness 
"Unnecessary — Where  the  execution 
of  some  instrument  is  admitted,  but 
the  genuineness  of  the  one  alleged 
in  the  petition  is  denied,  the  alleged 
deed  must  be  admitted  in  evidence 
after  proof  of  its  identity  with  the 
one  averred.  Proof  of  its  genuine- 
ness is  not  a  preliminary  requisite, 
but  is  a  question  to  be  determined 
upon  all  the  evidence.  Wills  v. 
Wood,  28  Kan.  400. 

Absence  of  Seal  on  Deed  Executed 
by  Clerk  of  Court.  —  In  Gear  v. 
Gear,  109  N.  C.  679,  14  S.  E.  297,  the 
admission  in  evidence  of  a  deed  ex- 
ecuted by  a  clerk  of  the  court  in 
pursuance  of  its  decree  of  sale  was 
objected  to  because  it  had  no  seal. 
This  objection  was  held  properly 
overruled  because  it  went  to  the  le- 
gal effect  rather  than  the  admissi- 
bility of   the    deed. 

Preliminary  Proof  Generally. 
For  a  general  discussion  of  the  de- 
termination of  the  competency  of 
evidence  and  the  sufficiency  of  the 
preliminary  showing,  see  article 
"Competency,"  Vol.  II,  pp.   168-174. 

27.  Todd  V.  Union  Dime  Sav. 
Inst.,  118  N.  Y.  337,  23  N.  E.  299; 
Miller  v.  Binder,  28  Pa.  St.  489. 

28.  Flowery  Min.  Co.  v.  North 
Bonanza  Min.,  16  Nev.  302.  See  also 
Smalley  v.   McKilvain,   14  Ga.  252. 

Record  Copy.  _  In  Switzer  v. 
Knapps,   10  Iowa  72,  it  is  held  that 


where  the  record  copy  of  a  deed 
shows  no  indication  of  a  seal,  the 
presumption  is  that  none  was  af- 
fi.xed  to  the  original  deed,  but  see 
Todd  V.  Union  Dime  Sav.  Inst.,  118 
N.  Y.  337,  23  N.  E.  299;  Reusens  v. 
Lawson,  91  Va.  226,  21  S.  E.  347; 
Starkweather  v.  Martin,  28  Mich. 
471;  Gale  V.  Shillock,  4  Dak.  182, 
29  N.  W.  661 ;  and  also  more  fully 
the  article  "  Records." 

Presumption  of  Seal.  —  Deeds 
Mentioned  in  Abstract  of  Title. 
Where  an  abstract  of  title  is  made 
part  of  a  complaint  and  recites  that 
the  deeds  therein  mentioned  were 
acknowledged,  but  fails  to  specify 
that  they  were  sealed,  it  will  be  pre- 
sumed that  they  were  sealed  because 
the  term  "  deed  "  is  synonymous  with 
the  sealed  instrument.  McLeod  v. 
Lloyd,  (Or.),  71  Pac.  795. 

29.  Carver  Z'.  Carver,  97  Ind.  497 ; 
Hanks  r.  Phillips,  39  Ga.  550;  Hol- 
land V.  Carter,  79  Ga.  i^Q;  Hill  z'. 
Nisbet,  58  Ga.  586;  trinity  Co. 
Lumb.  Co.  v.  Pinckard,  4  Tex.  Civ. 
App.  671,  23  S.  W.  720,  1,015;  Willis 
V.  Lewis,  28  Tex.  185 ;  Williamson  v. 
Work,  (Tex.  Civ.  App.),  77  S.  W. 
266. 

Presumption  of  Forgery Where 

it  is  shown  that  at  the  place  where 
the  deed  purports  to  nave  been  made 
there  was  not  in  commission  any 
such  person  as  the  one  before  whom 
it  purports  to  have  been  attested  or 
acknowledged,  the  presumption  is 
that  the  deed  is  forged.  Parker  v. 
Waycross  &  F.  R.  Co.,  81  Ga.  387, 
8  S.  E.  871. 

30.  Trinity     Co.     Lumb.     Co.     v. 
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b.  Mental  Incapacity  of  Grantor.  —  Where  a  deed  is  attacked  as  a 
forgery,  it  is  competent  to  show  the  mental  incapacity  of  the 
grantor  at  the  time  the  deed  purports  to  have  been  executed.  Proof 
of  this  fact,  however,  does  not  conclusively  establish  forgery.^^ 

E.  CiRCUMSTANTiAiv  EVIDENCE.  —  The  execution  of  a  deed,  in  the 
absence  of  better  evidence,  may  be  presumed  from  long  acquiescence 
by  the  parties  and  other  circumstances  indicating  the  genuineness  of 
the  instrument. ^- 

F.  Declarations.  —  The  declarations  of  the  grantor,^^  or  his 
heirs, ^^  are  competent  evidence  after  their  death  of  the  execution  of 
a  deed.  So  also  the  grantee's  declarations  made  while  in  possession 
of  the  land,  and  claiming  under  the  deed,  have  been  held  competent 
for  the  same  purpose.^^ 

G.  Authority  to  Execute  Deed.  —  a.  Generally.  —  Where  a 
deed  purports  to  be  executed  by  virtue  of  some  authority,  this 
authority  and  its  proper  exercise  in  the  manner  prescribed  must  be 
proved  before  the  deed  is  admissible  in  evidence.^*' 

b.  Official  Deeds.  —  (1.)  Generally.  —  The  rule  applies  to  deeds 
executed  by  many  public  or  quasi  public  officers,  such  as  sheriffs,^'' 
tax  collectors,^®  administrators,^^  executors,***  guardians,*^  and  to 
deeds  executed  in  compliance  with  a  decree  or  order  of  court.*- 


Pinckard,   4  Tex.    Civ.   App.   671,   23 
S.   W.   720,    1,015. 

31.  Doe  ex  dem  Turner  v.  Tyson, 
49  Ga.  165. 

32.  Lessee  of  Sicard  v.  Davis,  6 
Pet.  (U.  S.)  124;  Stevens  v.  Grif- 
fith, 3  Vt.  448 ;  Nowlin  v.  Burwell, 
75  Va.  551.  See  Newby  v.  Halta- 
man,  43  Tex.  314. 

Seal —  In  the  absence  of  anything 
on  the  face  of  a  deed  to  show  that  it 
was  ever  sealed,  after  long  continued 
possession  under  it,  a  proper  seal  will 
be  presumed  to  have  been  affixed. 
Williams  v.  Bass,  22  Vt.  352. 

33.  Tuggle  V.  Hughes,  (Tex. 
Civ.  App.),  28  S.  W.  61. 

34.  Doe  ex  dem  Turner  v.  Tyson, 
49  Ga.   165. 

35.  Newby  v.  Haltamen,  43  Tex. 
314.     See  Fyflfe  v.  Fyffe,  106  111.  646. 

See  article  "  Declarations." 

36.  See  notes  to  next  succeeding 
paragraph. 

37.  Douglass  1 
239,  56  Pac.  13; 
55  Ga.  572. 

Contra.  —  Morris  v.  Daniels,  35 
Ohio  St.  406. 

See  articles  "  Public  Officers  " 
and  "  Title  "  for  a  full  discussion  of 
this  matter. 
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'.    Lowell,   60   Kan. 
Sabattie   v. 


38.  United  States  —  Games  v. 
Stiles,    14  Put.  322. 

California.  —  Miller  7'.  Miller,  96 
Cal.  376,  31  Pac.  247,  31  Am.  St. 
Rep.  229. 

Illinois.  —  Anderson  v.  McCor- 
mick,  129  111.  308,  21  N.  E.  803. 

Maine.  —  Phillips  v.  Phillips,  40 
I\Ie.  160. 

Michigan.  —  Farmers'  &  Merch. 
Bank  v.   Bronson,   14   Mich.   361. 

Nezsj  York.  —  Jackson  v.  Shepard, 
7  Cow.  88,  17  Am.  Dec.  502;  Sharp 
V.  Speir,  4  Hill  76. 

Vermont.  —  Brown  v.  Wright,  17 
Vt.  97,  42  Am.  Dec.  481. 

I'irginia.  —  Jesse  v.  Preston,  S 
Gratt.  120. 

39.  LaPlante  v.  Lee,  83  Ind.  155; 
Ury  V.  Houston,  36  'lex.  260. 

40.  Chapman  v.  Crooks,  41  Mich. 
595 ;  Kimball  v.  Semple,  25  Cal.  441. 

41.  Gatton  v.  Tolley,  22  Kan. 
678. 

42.  Riley  v.  Pool,  5  Tex.  Civ. 
App.  546,  24  S.  W.  85 ;  Waggoner  v. 
Wolf.  28  W.  Va.  820,  I  S.  E.  25. 

Execution  of  Power  Compelled  by 

Court -Proof  of  Decree  Unnecessary. 

Where  a  person  holding  a  valid 
power  of  attorney  is  forced  by  a 
decree    of    court    to    execute    a    con- 
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But  this  matter  is  generally  regulated  by  statutes,  which  often  make 
such  deeds  prima  facie  evidence  without  further  proof." 

(2.)  Deed  by  Municipal  Corporation.  —  A  deed  by  the  proper  officers 
of  a  municipal  corporation  apparently  regularly  executed  and  under 
the  corporate  seal  is  presumed  to  be  executed  in  accordance  with  the 
statutory  power."  But  proof  of  the  official  character  of  the  person 
executing  such  deed  is  necessary." 

(3.)  Presumption  of  Regular  Execution. —  Where  the  record  evidence 
of  a  public  officer's  acts  preliminary  to  execution  of  a  deed  has 
been  lost  or  destroyed,  an  apparently  regularly  executed  conveyance 
will  often  be  presumed  to  have  been  made  after  a  compliance  with  all 
the  preliminary  requisites,  to  quiet  a  long  continued  possession  of  the 
premises  under  it.*° 


veyance  of  the  land  which  he  is  au- 
thorized to  convey  by  such  power, 
the  deed  is  admissible  in  evidence 
withcTut  proof  of  the  decree.  Han- 
rick  V.  Neely,  lO  Wall.   (U.  S.)   364- 

43.  Tax  Deeds  Prima  Facie  Evi- 
dence  California.  —  Miller  v.  Mil- 
ler, 96  Cal.  376,  31  Pac.  247,  31  Am. 
St.  Rep.  229. 

Indiana.  —  Scarry  v.  Lewis, 
(Ind.),  30  N.  E.  411;  Steeple  v. 
Downing,  60  Ind.  478. 

lozva.  —  Soukup  V.  Union  Inv. 
Co.,  84  Iowa  448,  51  N.  W.  167,  35 
Am.   St.   Rep.   317. 

Kansas.  —  Washington  v.  Hosp, 
43  Kan.  324,  23  Pac.  564,  19  Am.  St. 
Rep.    141. 

Louisiana.  —  State  r.  Herron,  29 
La.  Ann.  848. 

JSf'Czu  Jersey.  —  Henderson  v. 
Hays,  41  N.  J.  L.  38/- 

Nezu  York.  —  Johnson  v.  Elwood, 
53  N.  Y.  431. 

JVasliington.  —  Uurd  v.  Bnsner,  3 
Wash.   I,  28  Am.  St.  Rep.   17. 

Wisconsin.  —  Bemis  z:  Weege,  67 
Wis.  435,  30  N.  W.  938. 

See  article  "  Title  "  for  a  full  dis- 
cussion of  the  use  of  such  deeds  as 
evidence  and  the  statutes  governing 
their  proof  and  effect. 

44.  California.  —  Crescent  City 
Wharf  &  L.  Co.  v.  Simpson,  77  Cal. 
286,  19  Pac.  426. 

Georgia.  —  Mayor  of  Macon  v. 
Dasher,  90  Ga.   195,   16  S.  E.  75- 

lozva.  —  Blackshire  v.  Iowa  Home- 
stead Co.,  39  Iowa  624. 

Kentucky.  —  Morrison  v.  McMil- 
lan, 4  Litt.  210,  14  Am.  Dec.  115. 


Missouri.  —  Swartz  v.  Page,  13 
Mo.  603 ;  Choquette  v.  Barada,  33 
Mo.  249;  Jamison  v.  Fopiana,  43  Mo. 
565,  97  Am.  Dec.  414. 

Nebraska.  —  Green  v.  Barker,  47 
Neb.  934,  66  N.  W.  1,032. 

See  also  article  "  Municipal  Cor- 
porations." 

45.  Wallace  v.  Dewey,  3  McLean 
548,  29  Fed.  Cas.  No.  17,099;  Green 
V.  Barker,  47  Neb.  934,  66  N.  W. 
1,032.  But  see  Middleton  Sav. 
Bank  v.  City  of  Dubuque,  19  Iowa 
467. 

46.  Willetts  V.  Mandlebaum,  28 
Mich.  521 ;  Winkley  v.  Kaine,  32  N. 
H.  268;  Freeman  z:  Thayer,  3J  Me. 
76.  See  further  the  articles  "  Ex- 
ecutors AND  Administrators  ;" 
"  Public  Officers  ;"  "  Presump- 
tions." 

White  V.  Jones,  67  Te.x.  638,  4  S. 
W.   161. 

"  If  a  license  to  sell  be  shown,  it 
will  be  presumed  to  have  been  upon 
sufficient  previous  notice,  and  the 
other  preliminary  proceedings  to 
have  been  regular,  the  bond  and 
oath  of  office,  etc.,  as  in  other  cases. 
The  presumption,  omnia  rite  acta, 
applies  with  special  force  to  the  pro- 
ceedings of  courts  of  probate.  And, 
after  so  great  a  lapse  of  time,  al- 
though we  cannot  make  any  pre- 
sumption against  the  plaintiffs,  on 
the  ground  of  possession  merely,  we 
certainly  should  be  at  liberty  to  take 
into  account  the  enhanced  difficulty 
of  showing  the  true  state  of  the 
facts,  as  they  existed  at  the  time, 
and  the  imperfect  manner  in  which 
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c.  Trustee's  Deed.  —  The  same  rule  also  applies  to  deeds  executed 
by  trustees  in  their  trust  capacity.*'' 

d.  Power  of  Attorney.  —  (l.)  Generally.  —  Where  a  deed  purports 
to  be  executed  by  an  attorney  in  fact,  to  render  it  competent  evidence 
the  power  under  which  it  was  executed  must  be  produced  or 
otherwise  properly  proved.*^ 

(2.)  Circumstantial  Evidence  Sufficient.  —  The  power  of  attorney  by 
virtue  of  which  a  deed  is  executed  may  be  proved  by  circumstantial 
evidence  in  the  same  manner  as  the  deed  itself.  Thus  long  con- 
tinued and  undisputed  possession  under  the  deed,  especially  when 
coupled  with  recitals  of  the  power  in  other  instruments,  has  been 
held  sufficient  proof  of  a  valid  power.*^ 


the  business  is  known  to  have  been 
transacted,  at  that  early  day,  and  the 
probability  that  if  such  an  order  had 
existed,  it  might  not  have  been  re- 
corded or  preserved,  and  the  ex- 
treme improbability  that  if  such  an 
order  had  existed,  and  had  not  been 
recorded  or  preserved,  its  exist- 
ence could  not  be  shown."  Doolittle 
V.  Holton,  28  Vt.  819. 

Deed    Made    by    Order    of    Court. 

Presumption     of     Regularity On 

collateral  attack  and  after  a  long 
lapse  of  time  where  the  deed  made 
by  order  of  the  court  is  silent  as  to 
the  manner  of  making  the  sale,  it 
will  be  presumed  that  such  sale  was 
properly  made.  Riley  v.  Pool.  5  Tex. 
Civ.  App.  546,  24  S.  W.  85;  Perry  v. 
Blakey,  5  Tex.  Civ.  App.  331,  23  S. 
W.  804. 

47.  Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  293,  25  S.  E.  232;  Birney 
V.  Haim,  2  Litt.   (Ky.)  262. 

See  article  "  Trusts  and  Trus- 
tees." 

Contra.  —  In  Graham  v.  Fitts,  53 
Miss.  307,  it  is  held  that  the  pre- 
sumption is  that  a  trustee  who  exe- 
cutes a  conveyance  in  pursuance  of 
power  of  sale,  has  properly  per- 
formed all  the  preliminary  steps  re- 
quired by  such  power,  and  that  the 
burden  of  showing  the  contrary  is 
on  those  who  question  the  validity 
of  the  sale. 

48.  Arkansas.  — 'EWioit  v.  Pearce, 
20  Ark.  508;  Carnell  v.  Duval,  22 
Ark.  136. 

Kentucky.  —  Fowke  v.  Darnall,  5 
Litt.  316. 

Massachusetts.  —  Tolman  v.  Emer- 
son, 4  Pick.  160. 
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Minnesota.  —  Lowry  v.  Harris,  12 
Minn.  255 ;  Lamberton  v.  Windom, 
18   Minn.   506. 

Missouri.  —  Alexander  v.  Camp- 
bell, 74  Mo.   142. 

Texas.  —  Grant  v.  Hill,  (Tex.  Civ. 
App.),  30  S.  W.  952;  Cohen  z<. 
Oliver,  9  Tex.  Civ.  App.  35,  29  S. 
W.  81;  Baldwin  v.  Goldfrank,  88 
Tex.  249,  31  S.  W.  1,064. 

Recital — The  recital  in  such  deed 
of  the  existence  of  the  power  is  not 
evidence  against  strangers  to  the 
deed.  Hughes  v.  Holliday,  3 
Greene  (Iowa)  30;  Innman  v.  Jack- 
son, 4  Me.  2^7. 

Must  Sufficiently  Appear  to  Be  Act 
of  Attorney —  In  Cobb  v.  Arnold, 
8  Mete.  (Mass.)  398,  an  offered  deed 
recited  that  the  grantors  named 
therein  made  the  conveyance,  "  being 
authorized  by  the  members  of  St. 
Thomas  Church  of  Tonta  for  that 
purpose,"  the  deed  was  signed  and 
the  covenants  made  by  the  grantors 
in  their  own  names.  The  admission 
of  the  deed  was  objected  to  on  the 
ground  that  there  was  no  evidence 
of  any  right  in  the  grantors  to  con- 
vey the  land  or  the  title  to  the  mem- 
bers of  the  church.  The  court  held 
that  the  recital  of  authority  did  not 
sufficiently  show  that  the  deed  was 
an  act  of  attorneys  in  fact,  but  inas- 
much as  the  fee  might  have  been  in 
the  grantors  themselves,  no  evidence 
of  their  authority  was  necessary  to 
render  the  detd  competent. 

49.  Watrous  v.  McGrew,  16  Tex. 
506;  Dailey  v.  Starr,  26  Tex.  562; 
Buhols  V.  Boud  jsquie,  6  Mart.  N. 
S.  (La.)  153;  McConnell  v.  Bow- 
dry,  4  Mon.    (Ky.)    392;   Forman  v. 
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(3.)  As  Against  Grantee  in  an  Accepted  Deed.  —  As  against  the 
grantee  in  a  deed  which  he  has  accepted,  it  is  unnecessary  to  prove 
the  power  of  attorney  under  which  such  deed  purports  to  have 
been  executed.^" 

e.  Deeds  bx  Private  Corporation.  —  Proof  of  the  authority  of  the 
officers  by  whom  the  deed  of  a  private  corporation  is  executed  is  a 
preHminary  requisite  to  its  admission  ;^^  nor  is  a  recital  any  evi- 
dence of  this  fact.^'  But  where  it  is  apparently  regularly  executed 
by  the  proper  officer,  and  bears  the  corporate  seal,  the  authority 
for  and  the  regularity  of  its  execution  are  presumed.^^  The  corpo- 
rate seal  attached  to  a  deed  is  prima  facie  evidence  that  it  was  affixed 
by  the  authority  of  the  corporation.^* 

H.  Place  of  Execution.  —  The  place  of  execution,  when  mate- 
rial, is  presumed  to  be  that  named  in  the  premises.^^  But  this 
presumption  is  overcome  when  a  different  place  is  named  in  the 
attestation  clause.^'' 

I.  When  Proge  of  Execution  Unnecessary.  —  a.  To  Sustain 
Adverse  Possession.  —  In  an  action  based  upon  adverse  possession 
for  the  statutory  time  a  deed  apparently  regularly  executed  is  admis- 
sible in  support  of  such  claim  without  proof  of  its  execution,^'  even 


Cnitchcr,  2  A.  K.  Marsh.    (Ky.)   69. 

50.  Waco  Bridge  Co.  v.  City  of 
Waco,  85  Tex.  320,  20  S.  W.  I37- 
See  also  Gantt  v.  Eaton,  25  La.  Ann. 
507. 

51.  Gashwil'er  v.  Willis,  22,  Cal. 
II,  91  Am.  Dec.  607.  See  articles 
"  Corporations  ;"   "  Title." 

52.  Gashwiler  v.  Willis,  22  Cal. 
II,  91  Am.  Dec.  607. 

53.  Gray  v.  Waldron,  loi  Mich. 
612,  60  N.  W.  288;  Blackshire  v. 
Iowa  Horn.  Co.,  39  Iowa  624;  Little 
Saw  Mill  Val.  Tpke.  Co.  v.  Federal 
Street  &  P.  V.  R.  Co.,  194  Pa.  St. 
144,  45  Atl.  66,  75  Am.  St.  Rep.  690; 
Shaffer  v.  Hahn,  11 1  N.  C.  i,  15  S. 
E.  1,033;  Woodhill  V.  Sullivan,  14 
U.  C.  "C.  P.  26s;  Hall  V.  Farmers' 
&  Mer.  Bank,  145  Mo.  418,  46  S.  W. 
1.000 ;  Vanish  v.  Pioneer  Fuel  Co., 
64  Minn.  175.  66  N.  W.  198.  See 
article    "  Corporations." 

Recital  of  Authority —  Where  a 
deed  under  the  corporate  seal  recites 
that  it  was  executed  in  pursuance  of 
an  order  of  the  board  of  directors, 
the  recital  dispenses  with  the  neces- 
sity of  proving  this  fact.  Caldwell 
V.  Morganton  Mfg.  Co.,  121  N.  C. 
339,  28  S.  E.  475. 

54.  Jinwright  v.  Nelson,  105  Ala. 
399,  17  So.  91 ;  Gray  v.  Waldron,  loi 


Mich.  612,  60  N.  W.  288;  Sheehan 
V.  Davis,  17  Ohio  St.  571 ;  ]\Iarvin  v. 
Anderson,  in  Wis.  387,  87  N.  W. 
226. 

55.  Gress  Lumb.  Co.  v.  Georgia 
P.  Shingle  Co.,  105  Ga.  847.  22  S.  E. 
632. 

Place  of  Execution In  McCand- 

Icss  V.  Yorkshire  Guar.  &  S.  Corp., 
loi  Ga.  180,  28  S.  E.  663,  the  deed 
relied  upon  began  with  the  words, 
"  State  of  New  York,  County  of 
New  York,"  and  recited  that  it  was 
the  deed  of  a  certain  corporation 
and  attested  by  certain  witnesses ; 
following  one  of  those  names_  was 
"  consul  of  the  U.  S.  of  America,  at 
Huddlesficld  (Eng.)"  There  was  no 
evidence  as  to  where  the  deed  was 
actually  executed.  It  was  held  that 
from  the  caption  and  recitals,  in  the 
absence  of  contrary  evidence,  the 
presumption  would  be  that  the  pa- 
per was  signed  and  attested  in  the 
state  and  county  of  New  York. 

56.  Gress  Lumb.  Co.  v.  Georgia 
P.  Shingle  Co.,  105  Ga.  847,  32  S. 
E.  632. 

57.  Chamberlain  v.  Showalter,  5 
Tex.  Civ.  App.  226,  23  S.  W..  1,017; 
Reusens  v.  Lawson,  91  Va.  226,  21  S. 
W.  347;  Ross  V.  Gould,  5  Me.  204; 
Beach  v.  Sutton,  5  Vt.  209;  McDon- 
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though  an  affidavit  of  forgery  has  been  filed.'*^ 

b.  Recited  Deed.  —  When  a  deed,  admitted  in  evidence,  refers  to 
another  deed  as  containing  a  description  of  the  premises  conveyed, 
such  other  deed  is  also  admissible  as  explanatory  of  the  first,  without 
further  proof.^^  The  recital  of  one  deed  in  another  is  itself  sufficient 
proof  of  the  recited  deed  as  between  the  parties  to  the  instrument 
containing  the  recital,  and  dispenses  with  the  necessity  of  producing 
or  proving  it.^" 

3.  Parties.  —  A,  Capacity.  —  The  legal  capacity  of  the  parties 
to  a  deed  will  be  presumed  in  the  absence  of  anything  indicating  the 
contrary,  and  the  burden  is  upon  the  party  alleging  their  inca- 
pacity.*'^ 

B.  Identity. — a.  Presumptions. — (l.)  Generally.  — The  general 
rule  that  identity  of  person  is  presumed  from  identity  of  name  applies 
as  well  to  deeds*'-  as  to  other  documents. 

(2.)  Father  and  Son  of  Same  Name.  —  Where  father  and  son  are  of 
the  same  name,  it  is  presumed  that  a  grantee  of  that  name  is  the 
father.*'^ 

(3.)  Use  of  Suffix.  —  The  mere  fact  that  the  father  has  been  accus- 
tomed to  add  the  suffix  "  Sr."  to  his  name,  or  the  son  to  add  "]r." 
to  his  name  raises  no  presumption  that  the  name  without  the  suffix 


aid  V.  Bear  River  &  A.  Water  & 
Alin.  Co.,  13  Cal.  220;  Brackett  v. 
Persons  Unknown,  53  Me.  238,  87 
Am.  Dec.  548;  Boal  v.  King,  Wright 
(Ohio)  22^.  See  article  "Adverse 
Possession." 

A  Deed  Void  on  Its  Face,  if  regis- 
tered, and  the  grantee  has  entered 
upon  the  land  and  improved  it,  is 
admissible  as  evidence  of  the  extent 
of  his  claim.  Robison  v.  Swett,  3 
Me.  316. 

58.  Chamberlain  v.  Showalter,  S 
Tex.  Civ.  App.  226,  23  S.  W.  1,017. 

59.  Williams  v.  Keyser,  n  Fla. 
234,  89  Am.  Dec.  243 ;  Satterlee  v. 
Bliss,  36  Cal.  489;  Hicks  v.  Cole- 
man, 25  Cal.  122;  Clough  V.  Bow- 
man, 15  N.  H.  504. 

60.  Williams  v.  Keyser,  1 1  Fla. 
234,  89  Am.  Dec.  243 ;  Carver  v. 
Jackson,  4  Pet.  (U.  S.)  83;  Jackson 
V.  Harrington,  9  Cow.  86 ;  Todd  v. 
Eighmie,  4  App.  Div.  9,  38  N.  Y. 
Supp.  304;  Stark  V.  Barrett,  15  Cal. 
361 ;  Crame  v.  Lessee  of  Morris,  6 
Pet.    (U.   S.)    598. 

See  articles  "  Estoppel  ;"  "  Docu- 
mentary Evidence." 

61.  Guest   V.    Beeson,     2     Houst. 
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246;    Buckey   v.   Buckey,  38  W.  Va. 
168,   18  S.  E.  383. 

See  articles  "Fraud;"  "Fraudu- 
lent Conveyances  ;"  "  Undue  In- 
fluence." 

62,  Wilson  v.  Holt,  S3  Ala.  528, 
3  So.  321,  3  Am.  St.  Rep.  768;  Ward 
V.  Dougherty,  75  Cal.  240,  17  Pac. 
193,  7  Am.  St.  Rep.  151;  Rupert  v. 
Penner,  35  Nieb.  587,  53  N.  W.  598, 
17  L.  R.  A.  824;  Fleming  v.  Giboney, 
81  Tex.  422,  17  S.  W.  13;  Scott  V. 
Hyde,  21  D.  C.  531. 

See   article   "  Ambiguity,"   Vol.   I. 

See  Mattfield  v.  Cotton,  19  Tex. 
Civ.  App.  595>  47  S.  W.  549- 

Where  the  grantee  claimed  under 
"  Samuel  Cook  of  Houlton,"  and 
offered  in  proof  of  his  title,  deeds  to 
Samuel  Cook  without  any  recital  as 
to  his  residence,  the  fact  that  there 
were  other  deeds  by  the  same 
grantor  of  property  in  the  same 
township  dated  a  year  previous,  to 
Samuel  Cook  of  Houlton,  was  held 
sufficient  proof  of  his  identity. 
Chandler  v.   Wilson,  77  Me.   76. 

63.  Doty  V.  Doty,  159  111.  46,  42 
N.  E.  174;  Fyffe  V.  Fyffe,  106  III. 
646;  Graves  v.  Colwell,  90  111.  612. 
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refers  to  the  one  whose  custom  it  is  not  to  add  it.^*  A  deed  between 
two  parties  of  the  same  name  with  the  sufifix  added  to  one  of  the 
names  is  presumptively  between  father  and  son.*^^ 

(4.)  Same  Name  in  Successive  Deeds.  —  When  the  same  name 
appears  in  successive  deeds  in  a  chain  of  title  as  grantee  and  grantor 
respectively,  the  presumption  is  that  they  refer  to  the  same  person.*^" 
This  presumption  holds  even  though  there  be  a  slight  variance  in 
the  names  where  they  are  idem  so  nans, '^'^  or  though  a  different  place 
of  residence  be  assigned  to  such  person  in  the  two  deeds.*'^ 

Parol  Evidence.  —  Parol  evidence  is  admissible  to  identify  the 
grantee  named  in  the  deed,  or  to  show  a  clerical  error  in  the  record 
copy.^^ 

III.  DELIVERY. 

1.  Generally.  —  The  delivery  of  a  deed  must  be  shown'^''  in  some 
manner,  but  circumstantial  evidence  is  sufficient.^^  And  if  its  exe- 
cution by  the  grantor  is  properly  proved,  and  it  is  then  admitted 
without  objection,  such  proof  sufficiently  sustains  the  burden.'- 

2.  Delivery  and  Acceptance  Distinguished.  —  Delivery,  to  be 
effective,  must  be  followed  by  acceptance,  and  in  some  cases  it  is 
said  that  delivery  is  not  complete  until  there  has  been  an  acceptance 


64.  Hunt  V.  Searcy,  167  Mo.  158, 
67  S.  W.  206;  Simpson  v.  Dix,  131 
Mass.   179. 

65.  A  deed  from  "  G  of  H "  to 
"  G,  Jr.,  of  H  "  is  presumptively  from 
father  to  son.  Cross  v.  Martin,  46 
Vt.   14. 

66.  Stebbins  v.  Duncan,  108  U. 
S.  32;  Tillotson  V.  Webber,  96 
Mich.  144,  55  N.  W.  837;  Guertin  v. 
Momblean,  144  111.  32,  ^3  N.  E.  49; 
Cross  V.  Martin,  46  Vt.  14;  Scott  v. 
Hyde,  21  D.  C.  531 ;  Horning  v. 
Sweet,  27   Minn.  277,  6  N.   W.  782. 

67.  Guertin  v.  Momblean,  144  111. 
32,  2i  N.  E.  49.  See  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Stealey,  66  Tex. 
468.  I   S.  W.  186. 

68.  Cross  V.  Martin,  46  Vt.   14. 

69.  Nixon  v.  Cobleigh,  52  III. 
387.  See  articles  "  Ambiguity  " 
and  "  Parol   Evidence." 

Variance     in     Name Where     a 

sheriff's  deed  purported  to  convey 
the  land  of  Bertha  J.  Reynolds,  but 
recited  executions  against  Bertha 
Reynolds,  it  was  held  permissible  to 
show  by  parol  evidence  that  these 
names  referred  to  the  same  person, 
flill  V.  Reynolds,  93  Me.  25,  44  Atl. 
135.  74  Am.  Dec.  329. 


70.  Stiles   V.   Brown,    16  Vt.   563. 

71.  United  States.  —  Dunn  v. 
Games,  i  McLean  321,  8  Fed.  Cas. 
No.  4,176,  affirmed  in  Games  v. 
Stiles,  39  U.  S.  322;  Gould  v.  Day, 
94  U.  S.  405- 

New  Hampshire.  —  Fellows  v. 
Fellows,  37   N.   H.   75. 

Tennessee.  —  Farrar  v.  Bridges,  24 
Tenn.  411,  42  Am.  Dec.  439. 

Texas.  —  McLaughlin  v.  McMani- 
gle,  63  Tex.  553 ;  Van  Hook  v.  Wal- 
ton, 28  Tex.  59. 

Administrator's  Deed Presump- 
tion of  Delivery. —  In  Long  v.  Jop- 
lin  Min.  &  S.  Co.,  68  Mo.  422,  where 
the  consideration  had  been  paid,  de- 
livery by  a  public  administrator  of  a 
deed  was  presumed,  as  well  as  its 
acceptance  by  the  grantee.  Such 
presumption  arises  because  in  the  or- 
dinary course  of  business  a  deed 
would  be  delivered  after  payment  of 
the  purchase  price,  and  because  it 
was  his  plain  official  duty  to  deliver 
such  a  deed.  See  also  Jackson  v. 
Woolsey,  11  Johns.  445,  and  ar- 
ticles "  Public  Officers  "  and  "  Pre- 
sumptions." 

72.  Failure  to   Object Delivery 

and   Acceptance   Presumed,  rr-  Where 
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of  the  deed."  But  while  they  are  reciprocal  acts,  they  are  often 
distinct  and  independent,  occurring  at  different  times  and  places, 
and  evidenced  by  wholly  different  acts  and  circumstances^* 

3.  Presumptions.  —  A.  Possesion  by  Grantee.  —  a.  Generally. 
When  a  duly  executed  deed  is  found  in  the  possession  of  the 
grantee     named     therein,"     or     in    the    possession     of     his     duly 


the  admission  of  a  deed  in  evidence 
is  not  objected  to,  the  failure  of  the 
party  relying  upon  it  to  introduce 
proof  of  its  delivery  acceptance  can 
not  be  objected  to  on  appeal  even 
though  it  contain  a  covenant  to  as- 
sume and  pay  a  debt.  Hurst  v. 
McMullen,  (Tex.  Civ.  App.),  47  S. 
W.  666. 

73.  Harris  v.  Harris,  59  Cal.  620; 
Hibberd  v.  Smith,  67  Cal.  54",  4  Pac. 
473.  8  Pac.  46,  56  Am.  St.  Rep.  726. 
And  see  notes  88-89  infra, 

"  The  idea  of  acceptance  is  neces- 
sarily involved  in  that  of  delivery.^ 
A  complete  delivery  ex  vi  termini 
imports  an  acceptance.  Any  other 
rule  would  result  in  injustice  and 
wrong  in  many  cases,  as  in  this, 
where  all  the  parties  and  witnesses 
to  the  transaction  are  shown  to  be 
dead."  Ross  v.  Campbell,  73  Ga. 
309.  See  also  Bremmerman  v.  Jen- 
nings,  loi    Ind.  253. 

74.  Furguson  v.  Bond,  39  W.  Va. 
561,  20  S.  E.  591- 

In  Bunnell  v.  Bunnell,  23  Ky.  L. 
Rep.  800,  64  S.  W.  420,  it  is  said 
"  delivery  is  the  act  that  finallv  di- 
vests the  grantor  of  title,  and  ac- 
ceptance the  concurring  act  that  in- 
vests the  grantee.  One  may  be  es- 
tablished by  entirely  different  proof, 
and  indeed  to  have  occurred  on  a 
different  occasion  from  the  other." 

75.  England.  —  Hare  v.  Horton, 
5  Barn.  &  Ad.  715,  27  Eng.  C.  L. 
160. 

District  of  Columbia.  —  Carusi  v. 
Savary,  6  App.  D.  C.  330. 

Alabama.  —  Lewis  v.  Watson,  98 
Ala.  479,  13  So.  570,  39  Am.  St.  Rep. 
82,  22  L.  R.  A.  297;  Simmons  v. 
Simmons,  78  Ala.  365;  Fireman's 
Ins.  Co.  V.  McMillan,  29  Ala.  I47- 

California.  —  Reed  v.  Smith,  125 
Cal.  491,  58  Pac.  139;  Ward  v. 
Dougherty,  75  Cal.  240,  17  Pac.  193, 
7  Am.  St.  Rep.  151 ;  Branson  v. 
Caruthers,  49  Cal.  374. 
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Colorado.  —  Brown  v.  State,  5 
Colo.  496. 

Connecticut.  —  Mallory  v.  Aspin- 
wall,  2  Day  280. 

Delazvare.  —  Smith  v.  May,  (Del. 
Super.  Ct.),  50  Atl.  59. 

Florida.  —  Campbell  v.  Carruth,  32 
Fla.  264,  13  So.  432;  Billings  v. 
Stark,  15  Fla.  297 ;  Southern  L.  Ins. 
&  Tr.  Co.  v.  Cole,  4  Fla.  359. 

Georgia.  —  Black  v.  Thornton,  31 
Ga.  641,  s.  c.  30  Ga.  361. 

Illinois.  —  Inman  v.  Swearingen, 
198  111.  437,  64  N.  E.  r.ii2;  Dunlop 
V.  Lamb,  182  111.  319,  55  N.  E.  394! 
Harshbarger  v.  Carroll,  163  III.  636, 
45  N.  E.  565;  Griffin  v.  Griffin,  125 
111.  430,  17  N.  E.  782;  McCann  v. 
Atherton,  106  111.  31 ;  Reed  v.  Dout- 
hit,  62  111.  348. 

Indiana.  —  McFall  v.  McFall,  136 
Ind.  622,  36  N.  E.  517;  Soobey  v. 
Walker,  114  Ind.  254,  15  N.  E.  674; 
Steeple  v.  Downing.  60  Ind.  478; 
Berry  v.  Anderson,  22  Ind.  36. 

loiva.  —  Furenes  v.  Eide,  109  Iowa 
511,  80  N.  W.  539,  77  Am.  St.  Rep. 
545;  McGee  v.  Allison,  94  Iowa  527, 
63  N.  W.  322 ;  Richardson  v.  Grays, 
85  Iowa  149,  52  N.  W.  10;  Nichols  v. 
Sadler,  99  Iowa  429,  68  N.  W.  709. 

Kansas.  —  Rohr  v.  Alexander,  57 
Kan.  381.  46  Pac.  699. 

Kentucky.  —  Boyd  v.  Bethel,  10 
Ky.  L.  Rep.  470,  9  S.  W.  417- 

Maine.  — mn  v.  McNichol,  80 
Me.  209,  13  Atl.  833;  Patterson  v. 
Snell,  67  Me.  559;  Foster  v.  Perkins, 
42  Me.  168. 

Maryland.  —  Stewart  v.  Redditt,  3 
^Id.  67. 

Massachusetts.  —  Butrick  v.  Til- 
ton,  141  Mass.  93,  6  N.  E.  563; 
Chandler  v.  Temple,  4  Cush.  285. 

Michigan.  —  Fenton  z:  ]\Iiller,  94 
Mich.  204,  53  N.  W.  957;  Patrick  v. 
Howard,  47  Mich.  40.  10  N.  W.  71; 
Dawson  v.  Hall,  2  Mich.  390. 

Mississippi.  —  Morris  v.  Hender- 
son, 27   Miss.  492. 
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authorized  attorney/®  or  of  a  person  taking  an  interest 
thereunder/^  it  is  presumed  to  have  been  properly  deHvered, 
and  the  burden  of  proof  is  on  the  party  alleging  the  contrary,'^  even 
though  he  be  the  grantee."  This  presumption  has  been  held  to  have 
no  application  where  the  deed,  though  valid,  has  not  been  fully 
executed  in  accordance  with  the  intention  of  the  parties  as  expressed 
in  the  instrument  itself.^" 


Missouri.  —  Allen  v.  DeGroodt, 
(Mo.),  IS  S.  W.  314;  Pitts  V.  Sher- 
iff, 108  Mo.  no,  18  S.  W.  1,071; 
Scott  V.  Scott,  95  Mo.  300,  8  S.  W. 
161. 

Nebraska.  —  Brittain  v.  Work,  13 
Neb.  347,  14  N.  W.  421. 

Nezv  Hampshire.  —  Little  v.  Gib- 
son, 39  N.   H.  505. 

New  Jersey.  —  Terhune  z'.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638;  Benson 
V.  Woolverton,  15  N.  J.  Eq.  158; 
Farlee  v.  Farlee,  21   N.  J.  L.  279. 

New  York.  —  Strough  v.  Wilder, 
119  N.  Y.  530,  2T,  N.  E.  1,057,  7  L.  R. 
A.  555- 

North  Carolina.  —  Whitman  z\ 
Shingleton,  108  N.  C.  193.  12  S.  E. 
1,027;  Williams  v.  Springs,  29  N.  C. 
384;  Ross  V.  Durham,  20  N.  C.  54. 

Pennsylvania.  —  Cummings  v. 
Glass,  162  Pa.  St.  241,  29  Atl.  848; 
Harden  v.   Hays,   14  Pa.   St.  91. 

Tennessee.  —  Galbreath  v.  Gal- 
breath,  (Tenn.),  64  S.  W.  361; 
Goodwin  v.  Ward,  6  Baxt.   107. 

Texas.  —  Thomson  z>.  Hines,  59 
Tex.  525;  Tuttle  V.  Turner,  28  Tex. 
759- 

Vermont.  —  Dwinell  v.  Bliss,  58 
Vt.   353,  .5   Atl.   317- 

Virginia.  —  Seibel  v.  Rapp,  85  Va. 
28,  6   S.   E.   478. 

Washington.  —  Nixon  v.  Post,  13 
Wash.  181,  43  Pac.  23;  Richmond  v. 
Morford,  4  Wash.  Z2)7>  3°  Pac.  241, 
31   Pac.  513. 

West  Virginia.  —  Snodgrass  v. 
Knight,  43  W.  Va.  294,  27  S.  E.  233 ; 
Ward  V.  Ward,  43  W.  Va.  i.  26  S.  E. 
542;  Newlin  v.  Beard,  6  W.  Va.  no. 

Only  a  Presumption  of  Fact.  —  In 
Tuttle  V.  Rainey,  98  N.  C.  513,  4 
S.  E.  475,  the  court  seems  to  hold 
that  possession  of  a  deed  by  the 
grantee  raises  only  a  presumption  of 
fact  and  not  of  law.  So  also  in 
Devereux  v.  McMahon,  108  N.  C. 
134,  12  S.  E.  902,»i2  L.  R.  A.  205. 


Discrepancy  in  Name In  An- 
drews v.  Dyer,  78  Me.  427,  6  At!. 
833,  Melissa  A.  Andrews  produced 
a  deed  in  support  of  her  claim,  in 
which  Mercy  A.  Andrews  was  named 
as  grantee.  The  trial  court  in- 
structed the  jury  that  the  possession 
and  production  by  her  of  this  deed 
raised  a  presumption  that  it  had 
been  delivered  to  her.  This  was  held 
error  because  it  assumed  that  she 
was  the  grantee. 

Possession  by  Heirs  of  Grantee. 
The  possession  and  production  of 
the  properly  executed  conveyance  by 
the  heirs  of  the  grantee,  is  presump- 
tive evidence  that  such  deed  was 
properly  delivered  to  the  grantee. 
Steeple  z'.  Downing,  60  Ind.  478; 
Mallory  v.   Aspinwall,   2  Day  280. 

76.  Hathaway  v.  Cass,  84  Minn. 
192,  87  N.  W.  610;  Branson  v. 
Carthers,   49  Cal.   374. 

77.  Black  v.  Thornton,  30  Ga. 
361 ;  Morris  v.  Henderson,  27  Ga. 
492;  ColHns  v.  Bankhead,  i  Strob. 
L.   (S.  C.)  25. 

78.  Ward  v.  Ward,  43  W.  Va. 
I,  26  S.  E.  542. 

79.  Shoptaw  V.  Ridgway,  22  Ky. 
L.  Rep.  1,495,  60  S.  W.  723.  See 
Smith  z'.  Cole,  109  N.  Y.  436,  17  N. 
E.  356. 

80.  Deed  Not  Executed  by  All  the 
Parties —  In  Arthur  v.  Anderson,  9 
S.  C.  234,  a  deed  was  offered  which 
purported  to  be  a  conveyance  of  cer- 
tain heirs  as  tenants  in  common, 
purporting  to  be  their  joint  act  and 
deed,  acknowledging  a  joint  consid- 
eration and  containing  a  joint  cov- 
enant of  warranty.  The  instrument, 
however,  was  not  signed  by  some  of 
the  parties,  but  was  in  the  possession 
of  the  grantee.  The  court  held  that 
there  was  no  presumption  of  de- 
livery of  such  a  partially  executed 
instrument  from  the  fact  of  its  pos- 
session  by   the   grantee.    "  Where   a 
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b.  Rebuttal.  —  Although  parol  evidence  is  competent  to  rebut  this 
presumption,^^  it  is  overcome  only  by  clear  and  convincing  proof,*- 


deed  or  other  instrument  is  not  com- 
pletely executed  in  accordance  with 
the  intentions  of  the  parties  as  ex- 
pressed either  in  the  instrument 
itself  or  in  the  agreement  or  under- 
standing, in  virtue  of  which  its  exe- 
cution and  delivery  were  called  for, 
manual  delivery  of  the  incompletely- 
executed  instrument,  even  to  the 
party  entitled  to  the  delivery  of  a 
complete  instrument,  will  not  be  pre- 
sumed to  have  intended  full  and  ef- 
fective delivery  unless  it  appears  by 
proof  that  the  parties  actually  in- 
tended such  manual  delivery  to  be 
full  and  final."  But  see  Judge  v. 
Thomas,  29  U.  C.  Q.  B.  523. 

81.  Afaiwe.  —  Cutts  V.  York  Mfg. 
Co.,    18  Me.    190. 

Massachusetts.  —  Chandler  v.  Tem- 
ple, 4  Cush.  285. 

New  Jersey.  —  Farlee  v.  Farlee,  21 
N.  J.  L.  279. 

Vermont.  —  Dwinell  v.  Bliss,  58 
Vt.  353,  5  Atl.  317. 

Wisconsin.  —  Stewart  v.  Stewart, 
50  Wis.  445,  7  N.  W.  369. 

Possession  by  Wife  After  Hus- 
band's Decease — Where  the  only 
proof  of  delivery  was  the  possession 
of  the  deed  by  the  grantee,  the  fact 
that  she  was  the  grantor's  wife  and 
took  the  deed  from  among  his  papers 
after  his  decease  overcomes  the  pre- 
sumption arising  from  her  posses- 
sion. Goodlett  v.  Kelly,  74  Ala.  213. 
See  also  Hill  v.  McNichol,  80  Me. 
209,   13  Atl.  883. 

82.  United  States.  —  Wright  v. 
Wright,  77  Fed.  795;  Mills  v.  Mills, 
57  Fed.  873. 

California.  —  Ward  v.  Dougherty, 
75  Cal.  240,  17  Pac.  193,  7  Am.  St. 
Rep.  151. 

Illinois.  —  Inman  v.  Swearingen, 
198  111.  437,  64  N.  E.  1,112;  Dunlop 
Z'.  Lamb,  182  111.  319,  55  N.  E.  354. 

lozva.  —  McGee  v.  Allison,  94  Iowa 
527,  63  N.  W.  322. 

Kansas.  —  Rohr  v.  Alexander,  57 
Kan.  381,  46  Pac.  699. 

Missouri.  —  Pitts  v.  Sheriff,  108 
Mo.  no,  18  S.  W.  1. 071. 

Nero  York.  —  Hoffman  7-.  Hoffman, 
6  App.  Div.  84,  39  N.  Y.  Supp.  494; 
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Ten  Eyck  v.  Whitbeck,  70  N.  Y.  St. 
672,  35  N.  Y.   Supp.   1,013. 

Washington.  —  Nixon  v.  Post,  13 
Wash.  181,  43  Pac.  23;  Richmond  v. 
Morford,  4  Wash.  337,  30  Pac.  241, 
31   Pac.  513. 

Wisconsin.  —  See  Stewart  v.  Stew- 
art, 50  Wis.  445,  7  N.  W.  369. 

In  Blair  v.  Howell,  68  Iowa  619,  28 
N.  W.  199,  it  was  urged  that  the  pre- 
sumption of  delivery  arising  from  the 
grantee's  posession  of  the  deed  was 
overcome  by  the  circumstances  that 
no  witness  saw  the  deed  in  the  gran- 
tee's possession  until  after  the  gran- 
tor's death,  and  that  it  was  not  re- 
corded until  after  that  event;  that 
the  grantor  retained  possession  of 
the  land,  and  that  it  was  assessed  to 
him  and  the  taxes  paid  by  him;  that 
subsequent  to  the  date  of  acknowl- 
edgment he  offered  the  land  for  sale. 
This  showing  was  held  insufficient  to 
rebut  the  presumption  inasmuch  as 
the  grantees  were  the  grantor's  chil- 
dren and  he  had  reserved  a  life  inter- 
est. The  court  distinguishes  this 
case  from  Stewart  v.  Stewart,  50 
Wis.  445,  7  N.  W.  369,  in  which  un- 
der somewhat  similar  facts  a  con- 
trary ruling  was  made. 

In  McFall  v.  McFall,  136  Ind.  622, 
36  N.  E.  517,  it  is  held  that  the  granr 
tor's  request  to  put  the  deed  away 
when  he  handed  it  to  the  grantee,  his 
son,  and  the  latter's  declaration  that 
he  "  did  not  expect  to  have  the  deed 
recorded  until  the  old  man  died,"  in 
no  way  rebut  the  presumption  of  de- 
livery arising  from  the  possession  of 
the  deed. 

Clear  and  Conclusive  Evidence 
Necessary — "But  it  is  urged  that 
the  deed  of  appellant  to  his  father 
never  became  operative,  because  it 
was  never  delivered.  When  a  deed, 
duly  executed,  is  found  in  the  hands 
of  a  grantee,  there  is  a  strong  impli- 
cation that  it  has  been  delivered, 
and  only  clear  and  convincing 
evidence  can  overcome  the  pre- 
sumption. Otherwise,  titles  could 
be  easily  defeated,  and  no  one  could 
be  regarded  as  being  secure  in  the 
ownership    of   land.     It   can   not   be 
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and  it  has  been  held  that  the  unsupported  testimony  of  the  grantor  is 
insufficient.*^ 

B.  Possession  bv  Grantor.  —  When,  however,  a  deed  is  found 
in  the  possession  of  the  grantor  therein  named,  the  presumption  is 
that  it  has  not  been  dehvered,***  unless  he  be  the  natural  or  proper 


that  a  grantor  may  assail  a  convej'- 
ance  fifteen  or  twenty  years  after  a 
deed  has  been  made,  and  recover  the 
land  by  merely  swearing  he  never 
delivered  the  deed.  The  unsupported 
evidence  of  a  grantor  surely  can  not 
be  permitted  to  have  such  effect." 
Tunison  v.  Chamblin,  88  111.  378. 

Deed  Not  Witnessed  or  Acknowl- 
edged.—  In  Galbreath  v.  Galbreath, 
(Tenn.),  64  S.  W.  361,  an  unwit- 
nessed and  unacknowledged  deed  was 
found  among  the  grantee's  papers  at 
his  death.  He  had  never  made  any 
claim  under  it  although  it  had  been 
in  existence  many  years.  These  facts, 
together  with  other  acts  of  the  par- 
ties concerned,  were  held  sufficient  to 
rebut  any  presumption  of  delivery 
arising  from  the  grantee's  possession 
of  the  deed. 

Variance  in  Name —  In  Halladay 
V.  Gass,  51  App.  Div.  539,  64  N.  Y. 
Supp.  825,  plaintiff  William  "  Halla- 
dav "  claimed  title  under  a  deed  to 
W'illiam  "  Halliday."  The  fact  this 
deed  was  in  his  possession  for  many 
years  was  held  prima  facie  evidence 
that  he  was  the  grantee  named  there- 
in in  spite  of  the  slight  difference  in 
the  name. 

In  McGee  v.  Allison,  94  Iowa  527, 
62,  N.  W.  322,  the  facts  that  the  gran- 
tee did  not  record  his  deed,  take  pos- 
session of  the  property  conveyed,  or 
exercise  any  acts  of  ownership  over 
it  until  after  the  death  of  the  gran- 
tor, were  held  insufficient  to  rebut 
the  presumption  of  delivery  arising 
from  his  possession  of  the  deed.  But 
see  Hill  v.  McNichol,  80  ]\Ie.  209, 
13  Atl.  883 ;  Ross  V.  Campbell,  73  Ga. 

309- 

Conduct  and  Statements  of 
Grantee  Inconsistent  with  Delivery. 
In  Barron  v.  Mcrcurc,  (Mich.),  93 
N.  W.  1,071,  defendant  produced  the 
deed.  After  the  grantor's  death  it 
appeared  that  this  deed  had  not  been 
delivered  at  least  five  years  after  its 
execution  and  that  the  grantor  died 

11 


six  years  after  its  execution.  It  also 
appeared  that  the  defendant,  the 
grantee  therein,  had  made  contra- 
dictory statements  as  to  the  circum- 
stances of  the  claimed  delivery  and 
had  also  made  statements  as  to  the 
title  wholly  inconsistent  with  his 
claim.  These  circumstances  were 
held  sufficient  to  overcome  the  pre- 
sumption of  delivery  arising  from 
the  grantee's  possession  of  the  deed. 

As    Against    Third    Persons In 

Carusi  v.  Savary,  6  App.  D.  C.  330, 
where  delivery  was  presumed  from 
the  grantee's  possession  of  the  deed 
and  distinction  is  drawn  between  the 
weight  of  this  evidence  in  actions  be- 
tween grantor  and  grantee  and  as 
against  third  parties.  "  As  between 
grantor  and  grantee,  the  question  of 
delivery  is  one  to  be  determined  by 
a  fair  preponderance  of  ■evid'cnce. 
But  when  rights  of  third  persons 
have  intervened,  the  proof  of  non- 
delivery should  be  clear  beyond 
reasonable  doubt ;  and  in  many  cases 
the  grantor  \\n\\  be  absolutely 
estopped  from  denying  the  delivery." 

83.  Benson  v.  Woolverton,  15  N. 
J.    Eq.    158. 

Coupled  with  Possession  of  Prem- 
ises Conveyed.  —  Where  it  appeared 
that  a  deceased  grantee  had  paid  the 
consideration  and  was  in  possession 
of  both  the  deed  and  the  premises, 
the  grantor's  denial  of  delivery  was 
held  insufficient.  Robinson  v.  Rob- 
inson, 116  111.  250,  5  N.  E.  118.  See 
also  Nixon  v.  Post,  13  Wash.  181,  43 
Pac.  22. 

Contra.  —  Southern  L.  Ins.  &  Tr. 
Co.  V.  Cole,  4  Fla.  359. 

84.  Georgia.  —  !Maddox  v.  Gray, 
75  Ga.  452. 

Kansas.  —  Burton  v.  Boyd,  7  Kan. 

17. 

Maine.  —  Egan  v.  Horrigan,  96 
]Me.  46,  51  Atl.  246;  Hatch  v.  Has- 
kins,  17  Me.  391 ;  Patterson  v.  Snell, 
67  Me.  559- 

Michigan.  —  See    Burnett    v.    Bur- 

Vol.  IV 


162  DEEDS. 

custodian  of  such  deed,  or  has  retained  an  interest  thereundd. 


nett,  40  Mich.  361 ;    (note  44  infra.) 

Mississippi.  —  Woods  v.  Sturde- 
vant,  38  Miss.  68. 

2\czv  York.  —  McGuire  v.  !McGuire, 
Z7  Misc?  259,  75  N.  Y.  Supp.  302. 

Texas.  —  McLaughlin  v.  McMani- 
gle,  63  Tex.  553. 

Coupled  with  Possession  of  the 
Property.  —  "  Possession  by  the  gran- 
tee of  a  deed  fully  executed  is  re- 
garded as  strong  evidence  of  deliv- 
er}', while  on  the  other  hand,  where 
the  deed  is  found  in  the  possession 
of  the  grantor,  his  possession  is  re- 
garded as  furnishing  equally  strong 
evidence  that  it  has  not  been  deliv- 
ered ;  and  where  —  corroborated  by 
the  fact  that  the  grantor  retained  pos- 
session of  the  lands  up  to  the  time 
of  his  death,  and  exercised  complete 
dominion  over  them  as  owner,  the 
proof  of  non-deliverj'  would  seem  to 
be  well  nigh  conclusive."  Vreeland 
V.  Vreeland,  48  N.  J.  Eq.  56,  21  Atl. 
627. 

See  also  Lancaster  v.  Blaney,  140 
111.  203,  29  N.  E.  870;  Oliver  v. 
Oliver,  149  111.  542,  36  N.  E.  955; 
Reichart  v.  Wilhelm,  83  la.  510,  50 
N.  W.  19;  Stewart  v.  Stewart,  50 
Wis.  445,  7  N.  W.  369. 

Previous  Possession  by  Grantee. 
A\'here  a  deed  is  shown  to  have  been 
in  the  grantee's  possession,  but  is 
produced  by  the  grantor  at  the  trial, 
the  presumption  arising  from  the 
grantee's  possession  is  not  over- 
come by  this  latter  fact.  Whitman  v. 
Shingleton,  108  N.  C.  193,  12  S.  E. 
1,027.  See  also  Cummings  v.  Glass, 
162  Pa.  St.  241,  29  Atl.  848. 

But  in  an  action  by  creditors 
against  the  widow  and  son  of  a  de- 
ceased debtor  to  set  aside  an  alleged 
fraudulent  conveyance  from  him  to 
them,  plaintiff  contended  that  the 
deed  had  never  been  delivered.  De- 
fendants testified  that  the  deed  had 
been  delivered  by  the  grantor  prior  to 
his  death.  It  appeared,  however,  that 
the  deed  was  found  after  the  grantor's 
death  in  a  box  where  the  grantor 
kept  his  private  papers,  and  that  de- 
fendants had  access  to  this  box  and 
that  it  had  not  been  recorded  during 
his  life.     This  evidence  was  held  in- 


sufficient to  establish  the  fact  of  de- 
livery. Reichart  v.  Wilhelm,  83  Iowa 
510,  50  N.  W.  19. 

85.  United  States.  —  Toms  v. 
Owen,  52  Fed.  417. 

Alabama.  —  Wells  v.  American 
!Mtg.  Co.,  109  Ala.  430,  20  So.  136. 

Arkansas.  —  Blakemore  v.  Byrn- 
side,  7  Ark.  505. 

Jonv.  —  Ewing  V.  Buckner,  76 
Iowa  467,  41  N.  W.  164. 

Mississippi.  —  Saffold  v.  Home,  72 
Miss.  470,  18  So.  433. 

Nebraska.  —  Gustin  v.  ]\Iichelson, 
55  Neb.  22,  75  N.  W.  153. 

Kew  Jersey.  —  Terhune  v.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638;  Vought 
V.  Vought,  50  N.  J.  Eq.  177,  27  Atl. 
489. 

Nezv  York.  —  McGuire  v.  McGuire, 
37  :Misc.  259,  75  N.  Y.  Supp.  302; 
Scrugham  v.  Wood,  15  Wend.  545, 
30  Am.  Dec.  75. 

Pennsylvania.  —  Emig  z>.  Diehl,  65 
Pa.  St.  320;  Kulp  V.  I\Iarch,  181,  Pa. 
St.  627,  37  Atl.  913,  59  Am.  St.  Rep. 
687. 

Texas.  —  Smith  v.  Adams,  4  Tex. 
Civ.  App.  5,  23  S.  W.  49. 

See  ^McCartney  v.  McCartney,  93 
Tex.  359,  55  S.  W.  310. 

As  Between  Husband  and  "Wife. 
In  Toms  z\  Owen,  52  Fed.  417,  the 
grantor,  after  duly  executing  a  deed 
to  his  wife,  deposited  it  in  a  safe 
where  his  wife's  valuable  papers  were 
habitually  kept,  and  after  his  death 
it  was  found  in  an  envelope  with  her 
other  papers.  These  facts,  taken  in 
connection  with  the  subsequent  decla- 
rations of  the  grantor  that  the  deed 
had  been  delivered,  were  held  sutli- 
cient  evidence  of  delivery  in  view  of 
the  relationship  of  the  parties. 

Assignment  by  Guardian  to  "Ward, 
In  ^loore  v.  Hazlcton,  9  Allen, 
(Mass.),  102,  a  guardian  being  in- 
solvent after  his  ward  came  of  age, 
executed  an  assignment  of  certain 
property  to  the  ward,  in  the  presence 
of  witnesses,  but  retained  possession 
of  the  instrument.  Before  the  ward 
learned  of  the  existence  of  this  deed 
the  guardian  made  an  assignment  of 
all  his  property.  In  an  action  by  the 
ward  against  the  assignee  it  was  held 
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C.  Formal  Execution  or  Ackxowledgment.  —  The  formal 
execution  of  a  deed  in  the  presence  of  witnesses,  or  its  acknowl- 
edgment, though  affording  some  evidence  of  dehvery,^*'  is  hardly 
sufficient,  in  the  absence  of  a  statute,^^  or  other  significant  circum- 
stances,^^ to  raise  a  legal  presumption  of  this  essential  fact.®*  Deliv- 
ery has,  however,  been  presumed  from  these  acts."" 


that  since  the  guardian  was  the 
proper  custodian  of  the  first  deed 
until  he  had  rendered  his  account- 
ing, its  formal  execution  with  the  in- 
tention of  passing  the  property  was 
sufficient  evidence  of  delivery  without 
showing  any  knowledge  on  the  part 
of  the   ward. 

When  Grantor  Is  Also  a  Grantee. 
A,  B  &  C,  a  partnership,  owned  cer- 
tain land.  A  purchased  the  interest 
of  B  and  C,  but  received  no  deed 
therefor.  A  later  formed  a  partner- 
ship with  X,  Y  &  Z.  B  and  C, 
though  having  no  interest  in  the  land, 
joined  in  the  conveyance.  A  re- 
tained possession  of  the  deed.  It 
was  held  that  these  facts  showed  both 
a  delivery  and  acceptance  of  the 
deed.  Henry  v.  Anderson,  77  Ind. 
361. 

See  also  Smith  v.  Adams,  4  Tex. 
Civ.  App.  5,  23  S.  W.  49- 

86.  Bensley  v.  Atwill,  12  Cal.  231 ; 
Bunnell  v.  Bunnell,  23  Ky.  L.  Rep. 
800,  64  S.  W.  420;  Howe  V.  Howe, 
99  Mass.  88;  Delaplain  v.  Grubb,  44 
W.  Va.  612,  30  S.  E.  201,  67  Am.  St. 
Rep.  788. 

Execution  in  the  Presence  of  Wit- 
nesses, in  the  absence  of  any  other 
evidence,  is  not  sufficient  proof  of  de- 
livery to  support  a  finding  of  such 
fact  by  the  jury,  where  the  grantor 
retained  possession  of  both  the  deed 
and  the  land.  Parrott  v.  Avery,  159 
Mass.  594,  35  N.  E.  94,  38  Am.  St. 
Rep.  465,  22  L.  R.  A.  153. 

Contra.  —  Zwicker  v.  Zwicker,  29 
Can.  S.  C.  527 ;  Xenos  v.  Wickham, 
L.  R.  2  H.  L.  C.  296,  108  E.  C.  L. 
860. 

But  where  such  deed  was  seen  in 
possession  of  the  grantee's  widow 
soon  after  his  death  and  was  referred 
to  in  a  paper  signed  by  the  grantor 
and  dated  ten  days  after  the  grantee's 
death,  as  then  existing,  a  finding  of 
delivery  was  not  disturbed.  Lowd  v. 
Brigham,  154  ISIass.  107,  26  N.  E. 
1 ,004. 


87.  Ward  v.  Dougherty.  75  Cal. 
240,  17  Pac.  193,  7  Am.  St.  Rep.  151- 

88.  Presence     of     Grantee The 

formal  execution  of  a  deed  in  the 
presence  of  the  grantee  and  attesting 
witnesses  may  in  itself  amount  to  a 
delivery  where  it  is  apparent  that 
such  was  the  intention  of  the  par- 
ties, even  though  the  grantor  retain 
possession  of  the  deed.  Scrugham  v. 
Wood,  15  Wend.  545,  30  Am.  Dec 
75 ;  Moore  v.  Hazelton,  9  Allen 
(Mass.)  102;  Farrar  v.  Bridges,  5 
Humph.  411,  42  Am.  Dec.  439; 
Bogie  z:  Bogie,  35  Wis.  659;  Xenos 
z:  Wickham,  L.  R.  2  H.  L.  C.  296, 
108  E.  C.  L.  860;  Garnons  v.  Knight, 
5  B.  &  C.  692. 

And  in  Levister  v.  Hilliard,  57  N. 
C.  12,  testimonj-  bj'  a  subscribing  wit- 
ness that  he  signed  the  document  and 
left  it  lying  on  a  table  in  the  pres- 
ence of  the  grantor  and  grantee,  was 
held  to  be  prima  facie  evidence  of 
delivcrv. 

89.  Boyd  r.  Slayback,  63  Cal.  493 ; 
Doe  V.  Roe,  4  Houst.  (Del.)  87; 
Hutchison  t'..Rust,  2  Gratt.  (Va.)  394; 
Furguson  z'.  Bond,  39  W.  Va.  561,  20 
S.  E.  591 ;  Perkins  v.  Thompson,  123 
N.  C.  175,  31  S.  E.  387;  Parrott  v. 
Avery,  159  Mass.  594,  35  N.  E.  94,  38 
Am.  St.  Rep.  465,  22  L.  R.  A.  153. 
See  Arthur  v.  Anderson,  9  S.  C.  234. 

Creates  No  Legal  Presumption. 
"  The  acknowledgment  is  a  fact 
which  may  be  proven  to  show  deliv- 
ery, but,  standing  alone,  it  does  not 
establish  a  presumption  of  delivery, 
and,  for  many  good  reasons,  it  ought 
not  to  do  so.  It  only  requires  the  act 
of  the  grantor  to  make  the  acknowl- 
edgment, and  it  would  be  danger- 
ous policy  to  allow  such  weight  to 
an  act  of  his  own  as  to  make  it 
prima  facie  evidence  of  the  impor- 
tant fact  of  delivery,  which  requires 
the  concurrence  of  the  grantee." 
Alexander  v.  De  Kermel,  81  Ky.  345. 

90.  Ro<;s  V.  Campbell,  73  Ga.  309; 
Blight  V.  Schenck,  10  Pa.  St.  285,  51 
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D.  Recorded  Deed. —  a.  Generally.  — "The  fact  that  a  properly 
executed  and  acknowledged  deed  has  been  recorded  raises  a  pre- 
sumption of  delivery'*^  that  requires  clear  and  convincing  evidence 


Am.  Dec.  478.  And  see  Rushin  v. 
Shields,  II  Ga.  636;  Alesselnack  v. 
Norman,  46  Hun  (N.  Y.)  414;  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Sumner, 
106  Ind.  55,  5  N.  E.  504,  55  Am.  Rep. 

719- 

91.  United  States.  — 'Ld.ngMin  v. 
Calumet  &  C.  C.  &  D.  Co.,  65  Fed. 
441 ;  Mills  V.  Mills,  57  Fed.  873- 

Alabama.  —  Lewis  v.  Watson,  98 
Ala.  479,  13  So.  570,  39  Am.  St.  Rep. 
82,  22  L.  R.  A.  297  ;  Elsberry  v.  Boy- 
kin,  65  Ala.  336;  Fitzpatrick  v.  Breg- 
ma n,  130  Ala.  450,  30  So.  500. 

Arkansas.  — K&vx  v.  Birnie,  25 
Ark.  225. 

California.  — 'Dd.v'is  v.  Pacific  Imp. 
Co.,  118  Cal.  45,  50  Pac.  7  5  Bensley 
V.  Atwill,  12  Cal.  231. 

Delaivare.  — Smith,  v.  May,  Del. 
Super.  Ct.,  50  Atl.  59-  But  see  Doe 
V.  Beeson,  2  Houst.  246.  See  Pennel 
V.  Weyant,  2  Harr.  501. 

F/onofa.  —  Ellis  v.  Clark,  39  Fla. 
714,  23  So.  410. 

Georgia.  —  Allen  v.  Hughes,  106 
Ga.  775,  32  S.  E.  927;  Gordon  v. 
Trimmier,  91  Ga.  472,  18  S.  E.  404; 
Parrott  v.  Baker,  82  Ga.  364,  9  S.  E. 
1,068. 

///mof.y.  —  Brady  v.  Huber,  197  111. 
291,  64  N.  E.  264,  90  Am.  St.  Rep. 
161 ;  Harshbarger  v.  Carroll,  163  111. 
636,  45  N.  E.  565 ;  Warren  v.  Presi- 
dent, 15  111.  263,  58  Am.  Dec.  610. 

Indiana.  — 'Scohey  v.  Walker,  114 
Ind.  254,  15  N.  E.  674;  Vaughan  v. 
Codman,  94  Ind.  191,  s.  c.  103  Ind. 
499,  3  N.  E.  257;  Scarry  v.  Eldridge, 
63  Ind.  44. 

Kansas.  — ^&€i  v.  Neel,  65  Kan. 
858.  69  Pac.  162;  Kelsa  v.  Graves,  64 
Kan.  y77,  68  Pac.  607. 

/vrHhic/;y.  —  Coppage  v.  Murphy, 
24  Ky.  L.  Rep.  257,  68  S.  W.  416. 

Maine.  — UxW  v.  McNichol,  80  Me. 
209,  13  Atl.  883.  But  see  Egan  v. 
Horrigan,  96  Me.  46,  51  Atl.  246,  (be- 
low in  this  note)  explaining  this  case. 
Maryland.  —  Dunnington  v.  Hub- 
bard, 65  Md.  87,  3  Atl.  290;  Craufurd 
V.  State.  6  Harr.  &  J.  231;  Stewart 
V.  Redditt,  3  Md.  67. 

Massachusetts.  —  Hawks    v.    Pike, 


105  Mass.  560,  7  Am.  Rep.  554; 
Barnes  v.  Barnes,  i6i  ]\Iass.  381,  37 
N.  E.  379- 

Michigan.  —  Fenton  v.  Miller,  94 
Mich.  204,  53  N.  W.  597;  Patrick  v. 
Howard,  47  Mich,  ao,  10  N.  W.  71 ; 
Glaze  V.  Three  Rivers  F.  M.  F.  Ins. 
Co.,  87  Mich.  349,  49  N.  W.  595; 
Hendricks  v.  Rasson,  53  Mich.  575, 
19  N.  W.  192. 

Mississippi.  —  Neblett  v.  Neblett, 
70  Miss.  572,  12  So.  598;  Bullitt  V. 
Taylor,  34  Miss.  708,  69  Am.  Dec. 
412;  Ingraham  v.  Grigg,  13  Smed.  & 
j\I.  22. 

Missouri.  —  Whitaker  v.  Wliitaker, 
175  Mo.  I,  74  S.  W.  1,029. 

Nebraska.  —  American  F.  Ins.  Co. 
V.  Landfare,  56  Neb.  482,  76  N.  W. 
1,068;  Gustin  z>.  Alichdson,  55  Neb. 
22,  75  N.  W.  153;  Bowman  v.  Grif- 
fith. 33  Neb.  361,  53  N.  W.  140. 

North  Carolina.  —  Helms  v.  Aus- 
tin, 116  N.  C.  751,  21  ,S.  E.  556. 

New  Hampshire.  —  Wells  v.  Jack- 
son Iron  Mfg.  Co.,  48  N.  H.  49i- 
But   see   Cram  v.   Ingalls,   18   N.   H. 

613. 

Ne-u)  Jersey.  —  Terhune  v.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638 ;  Collins 
V.  Collins,  45  N.  J.  Eq.  813,  18  Atl. 
860.  See  Hildebrand  z'.  Willig,  (N. 
J.  Eq.),  S2,  Atl.  1,035- 

Nezv  York.  —  Sweetland  v.  Buell, 
164  N.  Y.  541,  58  N.  E.  663,  79  Am. 
St.  Rep.  676 ;  Doorley  v.  O'Gorman,  6 
App.  Div.  591,  39  N.  Y.  Supp.  768; 
Gilbert  v.  North  American  F.  Ins. 
Co.,  23  Wend.  43,  35  Am.  Dec.  543- 

Ohio.  —  Hofifman     v.     IMackall,     5 
Ohio    St.    124,    64    Am.     Dec.    637;  ■ 
jMitchell   V.    Ryan,   3    Ohio    St.    377; 
Hammel  v.  Hammel,  19  Ohio   17. 

Oregon.  —  Series  v.  Series,  35  Or. 
289,  57  Pac.  634. 

Pennsylvania.  —  Bush  v.  Genther, 
174  Pa.  St.  154,  34  Atl.  520;  Kille  v. 
Ege,  79  Pa.  St.  15;  Boardman  v. 
Dean,  34  Pa.  St.  252 ;  Rigler  v.  Cloud, 
14  Pa.  St.  361. 

South  Carolina.  —  ^IcDaniel  v.  An- 
derson, 19  S.  C.  211;  Dawson  v. 
Dawson,  Rice  Eq.  243. 

Tennessee.  — Cumberland  Land  Co. 
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to  rebut/*"-     This  is  especially  true  in  case  of  a  voluntary  grant  or 


V.  Daniel,  (Tenn.),  52  S.  W.  446; 
distinguishing  previous  cases.  Davis 
V.  Garrett,  91  Tenn.  147,  18  S.  W. 
113,  explaining  Mason  v.  Holman,  10 
Lea  315;  Thompson  v.  Jones,  i 
Head.  574.  See  Horn  v.  Broyles, 
s(Tenn.),  62  S.  W.  297. 

Vermont.  —  Fair  Haven  ]\I.  &  M. 
S.  Co.  V.  Owens,  69  Vt.  246,  2,7  Atl. 
749;  Walsh  V.  Vermont  Mut.  F.  Ins. 
Co.,  54  Vt.  351-       . 

Wisconsin.  —  Smith  v.  Smith,  116 
Wis.  570,  93  N.  W.  452. 

Possession  by  Grantee  or  His  Priv- 
ies Necessary  to  Raise  Presumption. 
In  Barr  v.  Schrocder,  ^,2  Cal.  6og, 
where  there  was  no  evidence  of  the 
existence  of  the  grantee  named  in  a 
deed,  it  was  held  that  the  fact  of  its 
being  recorded  raised  no  presumption 
of  its  delivery.  "  Had  it  been  shown 
directly  that  there  was  such  a  per- 
son in  existence  as  John  C.  Barr 
(the  grantee),  or  had  the  same  been 
made  to  appear  by  presumption,  by 
the  production  of  the  deed  by  one 
claiming  through  him,  there  would, 
perhaps,  be  no  difficulty  in  holding 
that  the  recording  of  the  deed  was  evi- 
dence of  its  delivery ;  but  the  record- 
ing is  not  evidence  of  the  delivery  of 
the  deed,  unless  it  comes  from  the 
hands  of  the  grantee  therein  named, 
or  some  one  claiming  under  or 
through  him." 

Registration        After        Grantor's 

Death No  presumption  of  delivery 

arises  where  it  appears  that  the  rcg- 
istrating  of  the  deed  occurred  after 
the  grantor's  death.  Equitable  Altg. 
Co.  V.  Brown,  105  Ga.  474,  30  S.  E. 
687. 

Not  Prima  Facie  Evidence —  In 
Egan  V.  Horrigan,  96  jMe.  46,  51  Atl. 
246,  the  court,  while  conceding  that 
the  recording  of  a  deed  is  evidence 
of  delivery  and  that  "  it  may  under 
some  circumstances  be  prima  facie 
evidence"  of  this  fact,  says,  "but 
there  is  no  sufficient  warrant  in  rea- 
son or  precedent  for  declaring,  as  a 
rule  of  law  or  presumption  of  fact, 
that  the  record  of  a  deed  is,  under 
all  circumstances,  prima  facie  evi- 
dence of  a  delivery." 

92.     Alabama.  —  Wells    v.    Ameri- 


can Altg.  Co.,  109  Ala.  430,  20  So. 
136. 

Florida.  —  Ellis  v.  Clark,  39  Fla. 
714,  2i  So.  410. 

Indiana.  —  Colee  v.  Colee,  122  Ind. 
109,  22,   N.   E.  687,   17  Am.   St.   Rep. 

345- 

Kentucky.  —  Bunnell  v.  Bunnell,  22, 
Ky.  L.  Rep.  800,  64  S.  W.  420. 

Michigan.  —  Fenton  v.  Miller,  94 
IMich.  204,  53  N.  W.  957. 

Missouri.  —  Burke  v.  Adams,  80 
Mo.  504,  50  Am.  Rep.  510;  Tobin  v. 
Bass,  85  Mo.  654,  55  Am.   Rep.  39^^. 

Ohio.  —  Mitchell  v.  Ryan,  3  Ohio 
St.  2,77- 

Pennsylvania.  —  Blight  v.  Schenck, 
10  Pa.  St.  28s,  51  Am.  Dec.  478.  But 
see  Smith  v.  Smith,  116  Wis.  570,  93 
N.  W.  452. 

Strong    Proof    Necessary "  Very 

clear  proof  ought  to  be  made,  to 
warrant  a  court  in  holding  that  a 
man  who  has  executed  and  acknowl- 
edged a  deed,  and  caused  it  to  be 
recorded,  did  not  mean  thereby  to 
part  with  his  title.  If  such  deeds 
cculd  be  overthrown  by  slight  testi- 
monj',  a  door  would  be  opened  to 
the  grossest  fraud.  The  testimony 
should,  therefore,  do  more  than  niak^ 
a/  doubtful  case.  It  should  establish 
clearly  that  the  delivery  for  record 
was  not  for  the  use  of  the  grantee." 
Mitchell  V.  Ryan,  3  Ohio  St.  t,77- 

Proof  of  Contrary  Intent  suffi- 
ciently rebuts  the  presumption  of  de- 
livery arising  from  the  recording  of 
a  deed.     Keel  v.  Neel,  65   Kan.  858, 

69  Pac.  162;  Beckett  v.  Heston,  49 
N.  J.  Eq.  510,  23  Atl.  1,014. 

Fragmentary  and  Equivocal  evi- 
dence is  not  sufficient  to  overcome 
this  presumption.     Ncblctt  v.  Neblett, 

70  Miss.  572,  12  So.  598. 

As  Against  Bona  Fide  Purchasers 
relying  upon  the  record,  the  proof  of 
non-delivery  must  be  exceedingly 
strong.  Blight  v.  Schenck,  10  Pa.  St. 
285,  51  Am.  Dec.  478;  Laughlin  v. 
Calumet  &  C.  C.  &  D.  Co.,  65  Fed. 
441.  But  see  King  v.  Hill,  (Tex. 
Civ.  App.),  75  S.  W.  550. 

Possession  of  Premises  by  Grantor. 
Long  continued  possession  of  the 
premises   by   the   grantor   in   the   ab- 
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family  settlement,"^  or  when  the  grantee  has  been  in  long  continued 
possession,''*  or  is  dead,  and  his  testimony  therefore  unavailable."'^ 
The  retention  of  the  deed  by  the  grantor  in  his  own  possession, 
while  tending  to  negative  this  presumption,  is  not  in  itself  sufficient 
to  overcome  it."*'  It  is  sufficiently  rebutted,  however,  by  proof  of  a 
contrary  intention  on  the  part  of  the  grantor  when  the  deed  was 


sence  of  anj^  claim  of  ownership  by 
the  grantee  sufficiently  overcomes  the 
presumption  of  delivery  arising  from 
the  record  of  a  deed.  Mannix  v. 
Riordan,  75  App.  Div.  13^.  77  N.  Y. 
S»pp.  357-  See  also  Wilenou  v. 
Handlon,  (111.),  69  N.  E.  892. 

Such  facts  raise  a  presumption  that 
there  was  no  delivery  or  that  there 
was  a  reconveyance.  Knolls  v.  Barn- 
hart,  71  N.  Y.  474. 

But  in  Luckhart  v.  Luckhart,  120 
Iowa  248,  Q4  N.  W.  461,  the  continu- 
ance of  the  grantor  in  posession  of 
property  and  the  exercise  of  certain 
acts  of  ownership  were  held  insuffi- 
cient to  rebut  the  presumption  where 
the  grantee  was  his  son. 

When    Grantor  Is   the  Hecording 

Officer In     Fenton     v.    }ililler,     94 

Mich.  204,  53  N.  W.  957,  it  was 
claimed  that  the  delivery  of  an  of- 
fered deed  was  not  sufficiently  estab- 
lished. It  appeared  that  the  deed  had 
been  recorded,  but  also  that  the 
grantor  was  himself  the  register  of 
deeds  and  that  he  had  continued  in 
possession  of  the  land  conveyed. 
These  facts,  however,  were  held  in- 
sufficient to  rebut  the  presumption  of 
delivery  arising  from  the  record,  but 
the  court  suggests  that  if  it  had  con- 
clusively appeared  by  the  proofs  that 
the  grantor  retained  the  deed  in  his 
own  possession  and  had  never  actu- 
ally delivered  it  to  the  grantee,  the 
presumption  might  have  been  over- 
come. 

93.  California.  —  M  c  G  r  a  t  h  v. 
Hyde,  (Cal.),  21  Pac.  948. 

Illinois.  —  Rodemeier  v.  Brown.  169 
111.  347,  48  N.  E.  468.  61  Am.  St. 
Rep.  176;  Shields  v.  Bush,  189  111. 
=^34,  59  N.  E.  962,  82  Am.  St.  Rep. 
474;  Shults  V.  Shufts,  159  III.  654, 
43  N.  E.  800,  50  Am.  St.  Rep.  188; 
Winterbottom  v.  Pattison,  152  111. 
334,  38  N.  E.  1,050;  Reed  v.  Douthit, 
62  111.  348. 

Indiana.  —  Colee  v.  Colee,  122  Ind. 


109,  23  X.  E.  687,   17  -\m.   St.   Rep. 

345- 

Iozk'O.  —  Cecil  1'.  Beaver,  28  Iowa 
241,  4  Am.  Rep.  174. 

Mississippi.  — W^\l  v.  Wall,  30 
]\Iiss.  91,  64  Am.  Dec.  147. 

Missouri.  —  Crowder  v.  Searcy,  103 
Mo.  97.  15  S.  W.  346. 

North  Carolina.  —  Helms  v.  Austin, 
116  N.  C.  751,  21  S.  E.  556. 

No  Presumption  When  Grant  Vol- 
untary  In    Jamison    v.    Craven,   4 

Del.  Ch.  311,  the  rule  is  reversed, 
and  it  is  held  that  the  record- 
ing of  a  voluntary  deed  raises  no 
presumption  of  delivery,  while  in 
case  of  a  deed  for  a  consideration 
such  presumption  does  not  arise. 

94.  Davis  v.  Pacific  Imp.  Co.,  iiS 
Cal.  45,  50  Pac.  7. 

95.  Robinson   v.    Gould,    26   Iowa 

89. 

96.  Arkansas.  —  Estes  v.  German 
Nat.  Bank,  62  Ark.  7,  34  S.  W.  85. 

Delaware.  —  Pennel  r.  Weyant,  2 
Harr.  501, 

Georgia.  —  Ross  z\  Campbell,  73 
Ga.  309;  Blalock  v.  Miland,  87  Ga. 
573,  13  S.  E.  551. 

lozva.  —  Cecil  v.  Beaver,  28  Iowa 
241,  4  Am.  Rep.  174. 

Michigan.  —  Howard  v.  Patrick,  38 
Mich.  795. 

Mississippi.  —  Saffold  v.  Home,  72 
Miss.  470,  18  So.  433 ;  Wall  v.  Wall, 
30  liliss.  91,  64  Am.  Dec.  147. 

Nezi,-  lerscy.  —  Terhune  v.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638. 

Neiv  ForA-.  — Bliss  v.  West,  58 
Hun  71,  II  N.  Y.  Supp.  374. 

0/no.  —  Mitchell  v.  Ryan,  3  Ohio 
St.  277- 

South  Carolina.  —  Dawson  v.  Daw- 
son, Rice  Eq.  243. 

See  note  24  supra. 

But  see  McGraw  v.  ]McGraw,  79 
]Me.  257,  9  Atl.  846;  Jourdan  v.  Pat- 
terson, 102  Mich.  602,  61  N.  W.  64; 
Fair  Haven  M.  &  M.  S.  Co.  v. 
Owens,  69  Vt.  246,  37  Atl.  749. 
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recorded  by  hini.^' 

b.  Knozdcdgc  of  Grantee.  —  It  has  been  held,  however,  that  where 
a  deed  is  recorded  without  the  knowledge  of  the  grantee,  unless  he  be 
an  infant,  no  presumption  of  delivery  arises.^* 

c.  ]'ohintar\  Grant  to  Infant. — There  is  a  much  stronger  pre- 
sumption of  delivery  in  case  of  the  recording  of  a  voluntary  deed  to 
an  infant,^''  which  is  not  rebutted  b}'  proof  that  the  grantor  kept  the 


Deed     From     Husband     to     Wife. 

Eetentioii   by   Husband In    Wells 

V.  American  Mtg.  Co.,  109  Ala.  430, 
20  So.  136,  it  was  contended  that 
there  was  no  delivery  where  the  hus- 
band had  recorded  a  duly  executed 
and  acknowledged  deed  to  his  wife, 
but  retained  possession  of  it  himself. 
The  retention  of  the  deed  was  held 
insufficient  to  rebut  the  presumption. 
Brickell,  C.  J.,  says :  "  When  a 
deed  is  executed  with  all  the  for- 
malities essential  to  perfect  it  —  when 
grantor  and  grantee  join  in  its  execu- 
tion, the  grantee  thereby  manifesting 
acceptance  of  it  —  when  the  execu- 
tion is  acknowledged  before  an  officer 
having  authority  to  take  and  certify 
the  acknowledgment,  and  it  is  spread 
upon  the  public  records  as  notice  to 
all  the  world  of  its  existence  —  if 
the  fact  of  delivery  be  disputable,  the 
evidence  controverting  it  must  be 
clear  and  convincing;  it  must  appear 
that  there  was  not  in  fact  delivery, 
and  that  at  the  time  of  execution 
it  was  so  understood.  .  .  .  The 
husband  is  not  in  a  strict  sense  the 
legal  custodian  of  the  wife's  title 
papers.  In  the  social  conditions  here 
existing,  most  usually  he  is  the  ac- 
tual custodian;  and  such  custody  can 
not  be  said  to  be  in  conflict,  or  not 
in  harmony,  with  the  fact  of  delivery, 
or  of  the  same  force  as  matter  of  evi- 
dence that  it  would  be  if  the  relation 
of  husband  and  wife  did  not  exist." 

Deed   to   Municipality In    Snow 

V.  Orleans,  126  Mass.  453,  a  deed  to 
a  municipality  had  been  duly  exe- 
cuted and  recorded,  but  there  was  no 
direct  evidence  of  its  delivery.  The 
city  had  erected  improvements  oa 
the  land  subsequently.  This  was 
held  sufficient  to  support  a  finding  of 
delivery  even  though  the  deed  was 
found  in  the  grantor's  house  by  the 
selectmen  of  the  town,  who  had  no 
knowledge  of  any  previous  delivery. 


97.  Price  v.  Hudson,  125  111.  284, 
17  N.  E.  817;  Stevens  v.  Castel,  63 
:\Iich.  Ill,  29  N.  W.  828;  Thomp^o!! 
V.  Jones,  I  Head  (Tenn.)  574;  Ellis 
V.  Clark,  39  Fla.  714.  23  So.  410; 
Koppelmann  v.  Koppelmann,  94  Tex. 
40,  57  S.  W.  570.  But  see  Lott  v. 
Kaiser,  61  Tex.  665. 

Absence  of  Intention.  —  In  ^Ic- 
Cartney  v.  McCartney,  93  Tex.  359, 
55  S.  \V.  310,  the  husband  executed, 
acknowledged  and  recorded  a  deed 
to  his  wife  and  read  the  same  to  her, 
but  he  retained  it  in  his  own  pos- 
session. He  testified  that  he  made 
the  deed  because  of  signs  of  in- 
sanity in  his  wife,  and  in  order  to 
quiet  her  fears  of  being  left  destitute, 
and  that  he  had  no  intention  that  the 
deed  should  take  effect.  A  peremp- 
tory instruction  to  the  jury  to  find 
delivery  from  these  facts  was  held 
error. 

98.  Illinois.  —  Weber  v.  Christen, 
121  111.  91,  II  N.  E.  893.  2  Am.  St. 
Rep.  68;  Sullivan  v.  Eddy.  154  111. 
199,  40  N.  E.  482;  Union  Mut.  L. 
Ins.  Co.  V.  Campbell,  95  111.  267,  35 
Am.  Rep.  166. 

Iowa.  —  Davis  v.  Davis,  92  Iowa 
147,  60  N.  W.  507. 

And  see  Minnesota.  —  Babbitt  v. 
Bennett,  68  ]\Iinn.  260,  71   N.  W.  22. 

Neii'  York.  —  Gifford  v.  Corrigan, 
105  N.  Y.  223,  II  N.  E.  498. 

Pennsylvania. —  Boardman  v.  Dean, 
34  Pa.  St.  252. 

Tennessee.  —  ^Nlason  v.  Holman,  10 
Lea  315. 

Vermont.  —  Walsh  v.  Vermont 
Mut.  F.  Ins.  Co.  54  Vt.  351. 

JVisconsin.  —  Smith  v.  Smith,  116 
Wis.  570,  93  N.  W.  452. 

99.  Illinois. —  Ahhott  v.  Abbott, 
1S9  III.  488,  59  N.  E.  958,  82  Am.  St. 
Rep.  470;  Rivard  v.  Walker,  39  111. 
413- 

Indiana.  —  Colee  v.  Colec,  122  Ind. 
109,  23   N.  E.  687,   17  Am.   St.   Rep. 
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instrument  in  his  own  possession/  especially  when  he  himself 
retains  an  interest  in  the  property  granted.^ 

E.  When  Grantor's  Intention  Appears.  —  Inasmuch  as  deliv- 
ery is  largely  a  question  of  the  grantor's  intention,  when  the  intent 
to  deliver  has  once  been  shown  to  exist,  very  slight  circumstances 
will  be  sufficient  to  raise  a  presumption  of  delivery.'^ 

4.  Grantor's  Intention.  —  The  grantor's  intention  is  shown  in  the 


345 ;  Vaiighan  v.  Codman,  94  Ind. 
191,  s.  c.   103  Ind.  499,  3  N.  E.  2S7- 

Kentucky.  —  Lay  v.  Lay,  23  Ky.  L. 
Rep   1,817,  66  S.  W.  371- 

Missouri.  — T ohm  v.  Bass,  85  Mo. 
654,  55  Am.  Rep.  392;  Crowder  v. 
Searcy,  103  Mo.  97,  15  S.  W.  346. 

Ncii}  York.  —  Bliss  v.  West,  3;^  N. 
Y.  St.  858,  II  N.  Y.  Supp.  374; 
Souverbye  v.  Arden,  i  Johns.  Ch. 
240. 

North  Carolina.  —  Helms  v.  Aus- 
tin, 116  N.  C.  751,  21  S.  E.  556. 

0/no.  — Mitchell  v.   Ryan,   3   Ohio 

St.  377. 

Pennsylvania.  —  Boardman  z:  Dean, 
34  Pa.  St.  252. 

But  see  Richardson  r.  Grays,  85 
Iowa    149,   52   N.   W.    10. 

In  Cross  v.  Barnett,  65  Wis.  431, 
27  N.  W.  165,  the  conveyance  of  land 
in  which  the  infant  son  is  named  as 
grantee  was  taken  by  his  father,  who 
paid  the  consideration,  had  the  deed 
recorded,  and  thereafter  retained 
possession  of  the  same  until  his 
death ;  the  son,  then  about  15  years 
old,  was  ignorant  of  the  existence  of 
the  deed.  The  evidence  showed  that 
the  father  claimed  that  by  mistake 
the  son  had  been  named  as  grantee 
instead  of  himself;  that  he,  the 
father,  took  possession  of  the  land, 
and  paid  the  taxes  and  exercised 
many  acts  of  ownership,  claiming  the 
land  as  his  property.  This  evidence 
was  held  sufficient  to  overcome  the 
presumption  of  delivery  to  the  gran- 
tee named,  arising  from  the  record 
of  the  deed. 

Circumstances  Showing  Absence  of 

Intention In    Cazassa   v.    Cazassa, 

92  Tenn.  573,  22  S.  W.  560,  36  Am. 
St.  Rep.  112,  20  L.  R.  A.  178,  the 
grantor  executed  and  acknowledged 
two  deeds  to  his  infant  sons.  He 
never  told  anyone  of  their  existence 
and  treated  the  property  as  his  own 
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in  every  way.  These  facts  were  held 
sufficient  to  show  the  absence  of  any 
intention  to  deliver  the  deeds. 

1.  Illinois.  —  Valter  z'.  Blavka, 
195  111.  610,  63  N.  E.  499;  Clene  v. 
Jones,  III  III.  563;  Abbott  v.  Abbott, 
189  111.  488,  59  N.  E.  598,  82  Am.  St. 
Rep.  470;  Shults  V.  Shults,  159  111. 
654,  43  N.  E.  800,  50  Am.  St.  Rep. 
188;  Reed  v.  Douthit,  62  111.  348; 
Masterson  v.  Cheek,  23  111.  72. 

Indiana.  —  Colee  v.  Colee,  122  Ind. 
109,  23  N.  E.  687,  17  Am.  St.  Rep. 
345  ;  Vaughan  v.  Codman,  94  Ind.  191, 
s.  c.  103  Ind.  499,  3  N.  E.  257. 

Kentucky.  —  Lay  v.  Lay,  23  Ky.  L. 
Rep.  1,817,  66  S.  W.  371. 

Nezu  York.  —  Bliss  v.  West,  33  N. 
Y.  St.  858,  II  N.  Y.  Supp.  374; 
Souverbye  v.  Arden,  i  Johns.  Ch. 
240. 

North  Carolina.  —  Helms  v.  Aus- 
tin, 116  N.  C.  751,  21  S.  E.  556. 

Pennsvlvania.  —  Emig  v.  Diehl,  65 
Pa.  St.  320. 

Tennessee.  —  Davis  v.  Garrett,  91 
Tenn.  147,  18  S.  W.  113. 

Virginia.  —  Seibel  v.  Rapp,  85  Va. 
28,  6  S.  E.  478. 

2.  Arkansas.  —  Blakemore  v.  Byrn- 
side,  7  Ark.  505. 

Georgia.  —  Allen  v.  Hughes,  ic6 
Ga.  775,  32  S.  E.  927- 

Illinois.  —  Valter  z:  Blavka,  195 
111.  610,  63  N.  E.  499. 

Kentucky.  —  Lay  v.  Lay,  23  Ky.  L. 
Rep.  1,817,  66  S.  W.  371. 

Nezv  ForA'.  — Bliss  v.  West,  33  N. 
Y.  St.  858,  II  N.  Y.  Supp.  374;  Bunn 
V.  Winthrop,  i  Johns.  Ch.  329. 

North  Carolina.  —  Helms  v.  Aus- 
tin, 116  N.  C.  751,  71  S.  E.  5.56. 

Vircinia.  —  Seibel  v.  Rapp,  85  Va. 
28,  6  S.  E.  478. 

3.  Crabtree  v.  Crabtree,  159  111. 
342,  42  N.  E.  787 ;  Tallman  v.  Cooke, 
39  Iowa  402;  Hoffman  v.  Hoffman, 
6  App.  Div.  84,  39  N.  Y.  Supp.  494; 
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same  manner  as  intent  in  any  other  case.*  In  proof  of  his  intention 
to  deUver  the  instrument  it  is  competent  to  show  his  acts  and  state- 
ments at  the  time  of  its  execution,^  as  well  as  the  facts  and  circum- 
stances accompanying  this  act  and  subsequent  thereto.*^  So  also  the 
grantor's    declarations    both    prior"    to    the   execution    of   the    deed 


Ledgerwood  v.  Gault,  2  Lea  (Tenn.) 
643 ;  Fain  v.  Smith,  14  Or.  82,  12  Pac. 
365,  58  Am.  St.  R.'p.  281. 

See  Martin  v.  Flahartj',  13  Mont. 
96,  32  Pac.  287,  40  Am.  St.  Rep.  415, 
19  L.  R.  A.  242 ;  Vought  v.  Vought, 
50  N.  J.  Eq.  177,  27  Atl.  489- 

4.  See  article  '■'  Intent." 

5.  Alabama.  —  Elsberry  v.  Boykin, 
6=;  Ala.  340;  Simmons  v.  Simmons, 
78  Ala.  365- 

California.  —  Dean  v.  Parker,  88 
Cal.  283,  26  Pac.  91. 

Dclaicarc.  —  Doe  v.  Beeson,  2 
Houst.  246. 

Indiana.  —  Mallett  v.   Page,  8  Ind, 

Michigan.  —  Chick  v.  Sisson,  95 
Mich.  412,  54  N.  W.  89s. 

6.  California.  —  Reed  v.  Smith, 
125  Cal.  491,  58  Pac.  139. 

Colorado.  —  Rittmaster  v.  Bris- 
bane, 19  Colo.  371,  35  Pac.  736. 

Illinois.  —  Valter  v.  Blavka,  195 
111.  610,  63  N.  E.  499 ;  Maratta  v.  An- 
derson, 172  111.  377,  SO  N.  E.  103; 
Brown  v.  Brown,  167  111.  631,  47  N. 
E.  1,046. 

Indiana.  —  Stokes  v.  Anderson. 
118  Ind.  533,  21  N.  E.  331,  4  L.  R. 
A.  313- 

Michigan.  —  Nichols  v.  Nichols, 
94  ]\Iich.  569,  54  N.  W.  292. 

New  Icrscy.  —  Terhune  v.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638;  I-Iilde- 
brand  v.  Willig,  (N.  J.  Eq.),  53  Atl. 

1,035- 

Tennessee.  —  Nichol  v.  Davidson 
Co.,  3  Tenn.  Ch.  547. 

In  an  action  to  recover  possession 
of  property  deeded  to  a  school  dis- 
trict plaintiff  claimed  that  the  deed 
had  never  been  delivered  by  him  ex- 
cept for  inspection.  Evidence  of  sub- 
sequent meetings  of  the  voters  of  the 
district  and  the  proceedings  thereat 
relative  to  the  payment  for  the  land, 
was  held  competent  where  plaintiff 
was  shown  to  liave  been  present  and 
voted.  Waller  v.  Eleventh  School 
Dist.,  22  Conn.  326. 


Declarations  of  Grantor's  Attorney 

made  at  the  time  of  the  execution  of 
the  deed  are  competent  evidence  of 
the  grantor's  intention  to  deliver  the 
deed.  Fitzpatrick  v.  Brigman,  133 
Ala.  242,  31  So.  940. 

Acts   Intermediate   Execution   and 

Alleged  Delivery In  Hale  v.  Hills, 

8  Coim.  38,  in  disproof  of  the  alleged 
delivery  of  a  deed,  evidence  was  of- 
fered to  show  that  during  the  gran- 
tor's lasi  sickness  and  a  few  days 
previous  to  the  alleged  delivery  the 
grantee  had  taken  the  deed  from  the 
grantor's  trunk  and  presented  it 
to  the  grantor,  whereupon  the  latter 
told  him  to  put  it  back  and  not  med- 
dle with  it  again.  These  circum- 
stances were  held  incompetent  as  not 
tending  in  any  way  to  disprove  a  sub- 
sequent delivery. 

7.  Ruiz  v.  Dow,  113  Cal.  490,  45 
Pac.  867;  Strough  v.  Wilder,  119  N. 
Y.  530,  23  N.  E.  1,057,  7  L.  R.  A. 
555;  Lang  V.  Smith,  37  W.  Va.  725, 
17  S.  E.  213. 

And  see  Rohr  v.  Alexander,  57 
Kan.  381,  46- Pac.  699. 

In  Woodcock  v.  Johnson,  36  Minn. 
217,  30  N.  W.  894,  on  an  issue  of 
whether  the  grantor  had  directed  his 
name  to  be  signed  to  a  deed,  evidence 
he  had  previously  directed  such  a 
deed  to  be  prepared,  with  intent  to 
execute  the  same,  was  held  com- 
petent. 

Contra.  — In  Hale  v.  Hills,  8  Conn. 
38,  evidence  of  declarations  by  the 
grantor  of  his  intention  to  deliver  an 
executed  deed,  made  prior  to  the  time 
of  the  alleged  delivery,  was  rejected. 
This  rule  was  held  no  error.  Hes- 
mer,  C.  J.,  said :  "  An  intention  to 
do  an  act  affords  no  proof  that  the 
intended  act  was  done.  .  .  .  The 
only  mode  in  which  an  intention  to 
dieliver  a  deed  has  been  admitted  in 
evidence  is  when  it  accompanies  the 
actual  delivery,  and  thus  becomes 
part  of  the  r'cs  gestae.  .  .  .  This 
all  essential  point  of  delivery     .     .     . 
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and  those  made  subsequent^  to  execution  are  admissible  in 
proof  of  an  intention  to  deliver,  but  not  in  disproof  of 
such  intention."  The  grantor  may  testify  directly  that  he  did^°  or 
did  not  intend  a  delivery."  So  the  agreement  to  execute  a  deed  is 
evidence  that  the  grantor  intended  a  delivery  of  the  instrument 
executed  in  accordance  therewith. ^- 

5.  Beclarations  of  Grantor.  —  The  declarations  of  the  grantor/^ 
tending  to  show  a  delivery  of  the  deed,  are  competent  against  him 
as  admissions,^*  but  as  against  third  persons  they  are  admissible  only 
after  his  death,^^  in  accordance  with  the  rules  governing  declara- 
tions against  interest.     His  statements  and  declarations  tending  to 


cannot  be  established  or  affected  b}-  a 
declared  intention  to  deliver  a  deed 
in  futtiro.  Such  evidence  furnishes 
no  reasonable  or  probable  presump- 
tion that  the  contemplated  delivery 
took  place." 

Declarations  of  Grantor  Made 
When  Deed  Drawn.  —  Ees  Gestae. 
In  Badger  v.  Story.  i6  N.  H.  i68, 
where  it  was  claimed  that  the  deed 
had  never  been  delivered,  the  declara- 
tions of  the  grantor  made  when  the 
deed  was  drawn  and  in  the  absence 
of  the  grantee,  were  held  competent 
as  part  of  the  res  gestafe,  to  show 
the  intention  and  the  purpose  with 
which  the  deed  was  made.  See  also 
Lessee  of  Blackburn  v.  Blackburn, 
8  Ohio  8i. 

8.  United  States.—  Toms  v.  Owen. 
52   Fed.  417. 

Alabama.  —  Arrington  v.  Arrring- 
ton,  122  Ala.  510,  26  So.  152. 

California.  —  Reed  v.  Smith.  125 
Cal.  491,  58  Pac.-i39;  Dean  z\  Par- 
ker. 88  Cal.  28,3,  26  Pac.  91. 

Colorado.  —  Rittmaster  v.  Brisbane. 
19  Colo.  371,  35  Pac.  736. 

Georgia.  —  Aladdox  v.  Gray,  75  Ga. 
452 ;  Ross  V.  Campbell,  73  Ga.  309. 

Illinois.  —  Shields  r.  Bush,  189  111. 
534,  59  N.  E.  962,  82  Am.   St.   Rep. 

474- 

lozva.  —  Denzler  v.  Rieckhoff,  97 
Iowa  75,  66  N.  W.  147- 

Missouri.  —  Wynn  v.  Cory^  48  Mo. 

346. 

Nezi.'  Jersev.  —  Hildebrand  r.  \\  il- 
hg.   (N.  J.  Eq.),  53  Atl.   1,035.  . 

Te.xas.  —  Latham  v.  Griffin,  (Tex. 
Civ.  Aop.L  42  S.  W.  858. 

Statements  Made  During  His  Last 
Sickness  by  the  grantor  as  to  his  rea- 
sons for  not  making  a  will  are  ad- 
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missible  on  the  question  of  his  in- 
tention to  deliver  a  deed.  Dean  v. 
Parker,  88  Cal.  283,  26  Pac.  91. 

In  an  action  against  a  third  person 
to  recover  possession  of  a  deed  al- 
leged to  have  been  given  to  him  by 
the  grantor  to  be  delivered  to  plain- 
tiff, the  grantee  therein,  after  the 
grantor's  death,  the  declarations  of 
the  grantor  made  after  the  execution 
of  the  deed  were  offered  to  prove 
his  intention  to  have  it  delivered. 
These  declarations  were  the  only  evi- 
dence of  such  intention.  They  were 
held  competent  and  sufficient  as  dec- 
larations against  interest,  the  declar- 
ant being  dead.  Lyon  v.  Ricker,  141 
N.  Y.  225.  36  N.  E.  189. 

9.  Burv  V.  Young,  98  Cal.  446,  Z2, 
Pac.  338,  35  Am.  St.  Rep.  186. 

10.  Stevens  v.  Stevens,  150  Mass. 
557,  23  N.  E.  378;  :Mitchell  v.  Ryan, 
3  Ohio  St.  2>2>7-  See  article  "  In- 
tent." 

11.  rvIcCartney  v.  IMcCartnej^  93 
Tex.  359:  55  S.  W.  310;  Stevens  v. 
Stevens,  150  }ilass.  557,  23  N.  E.  378. 

12.  Hildebrand  v.  Willig,  (N.  J. 
Eq.).  53  Atl.  1,035- 

13.  For  a  discussion  of  the  com- 
petency of  the  grantor's  declarations 
impeaching  his  title,  see  articles 
'■  Title  ;"    "  Declarations." 

14.  Terhune  v.  Oldis,  44  N.  J.  Eq. 
146.   14  Atl.  638. 

15.  Georgia.  —  Ross  v.  Campbell, 
73  Ga.  309- 

Indiana.  — yic'FaW  r.  McFall,  136 
Ind.  622,  36  N.  E.  517;  Anderson  v. 
Anderson.  126  Ind.  62,  24  N.  E. 
1.036. 

Kentucky.  —  Bunnell  r.  Bunnell,  23 
Ky.  L.  Rep.  800,  64  S.  W'.  420. 

Michigan.  —  Dennis  v.   Dennis,   119 
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negative  delivery  are  incompetent/'^  unless  they  form  part  of  the 
res  gestae/''  or  are  made  in  the  grantee's  presence,  and  impliedly  or 
expressly  assented  to  by  him.^^ 

6.  Declarations  of  Grantee.  —  The  grantee's  declarations  may  be 
shown  in  disproof  of  delivery,  because  made  against  interest.^"  So 
also  declarations  by  the  grantee  that  he  has  a  deed  to  the  property  of 
which  he  is  in  possession,  and  of  which  he  claims  ownership,  are 


Ylich.  380,  78  N.  W.  333;  ^losher  v. 
:\Iosher,  104  Mich.  551,  62  N.  W. 
706;  Brown  z:  Stutson,  100  'SUch. 
574,  59  N.  \V.  238,  43  Am.  St.  Rep. 
462. 

Mississippi.  —  Saffold  z\  Home,  72 
Miss.    470,    18    So.    433. 

Missouri. — Tjder  z\  Hall,  106  ^lo. 
313.  17  S.  W.  319,  27  Am.  Dec.  327. 

Nezu  Hampshire.  —  Little  v.  Gib- 
son, 39  N.  H.  505. 

Nczv  York.  —  Hoffman  v.  Hoff- 
man, 6  App.  Div.  84,  39  N.  Y.  Supp. 
494. 

North  Carolina.  —  Levister  v.  Hil- 
liard,  57  N.  C.  12. 

South  Carolina.  —  Dawson  v.  Daw- 
son,  Rice   Eq.   243. 

[//a/i.  — Scott  T.  Crouch,  24  Utah 
277,  67  Pac.  1,068. 

Execution  Coupled  With  Grantor's 
Declarations —  In  Maddox  v.  Gray, 
75  Ga.  452,  the  execution  of  a  deed 
was  approved  and  subsequent  decla- 
rations of  the  grantor  that  the  prop- 
erty belonged  to  the  grantee  therein 
named.  But  the  deed  was  never  re- 
corded, was  shown  to  have  been 
found  by  the  grantee  among  the 
grantor's  papers  after  the  latter's 
d:alh.  This  was  held  insufficient  to 
prove  delivery. 

16.  Ord  V.  Ord,  99  Cal.  523,  34 
Pac.  83.  See  Steffian  v.  Milmo  Nat. 
Bank,  69  Tex.  SU,  6  S.  W.  823. 

17.  Res  Gestae — The  grantor's 
declarations,  when  forming  part  of 
the  res  gestae,  are  competent  to  show 
that  the  alleged  deed  was  never  de- 
livered.    See    article    "  Res    Gestae." 

Georgia.  —  Blalock  v.  Miland,  87 
Ga.  573.   13  S.  E.  551- 

Illinois.  —  Miller  v.  ]\Ieers,  15S 
III.  284,  40  N.  E.  ^^77;  Price  v.  Hud- 
son, 125  111.  284,   17  N.  E.  817. 

Indiana.  —  Kenny  v.  Phillipy,  91 
Ind.  511. 

Iowa.  —  McGee      v.      Allison,      94 


Iowa  527,  63  N.  W.  322;  Davis  v. 
Davis,  92  Iowa    147,   60  N.  W.   507. 

Michigan.  —  Dawson  z\  Hall,  2 
]\lich.  390. 

Nczu  York.  —  Williams  f.  Wil- 
liams, 142  N.  Y.  156,  36  N.  E.  1,053. 

North  Carolina.  —  Helms  v.  Aus- 
tin, 116  N.  C.  751,  21   S.  E.  y-,6. 

Ohio.  —  Lessee  of  Blackburn  v. 
Blackburn,    8    Ohio   81. 

Foinsylvania.  —  Blight  v.  Schenck, 
10  Pa.    St.   285,   51    Am.   Dec.  478. 

Texas.  —  Steffian  v.  Milmo  Nat. 
Bank,  69  Tex.  513,  6  S.  W.  823. 

Declarations  of  the  Grantor  at  the 
Time  of  Recording  a  deed  are  compe- 
tent to  show  that  he  had  no  intention 
to  deliver  it  at  that  time.  Stevens  v. 
Castel,  63_Mich.  iii,  29  N.  W.  828. 
See  also  Farlee  v.  Farlee,  21  N.  J. 
L.  279. 

In  State  ex  rel  Mundy  v.  Andrews, 
39  W.  Va.  35,  19  S.  E.  385.  45  Am. 
St.  Rep.  884,  in  order  to  show  that 
plaintiff'  was  not  the  sole  owner  of 
the  property  in  question  defendant 
introduced  a  trust  deed  made  by  the 
firm  of  which  plaintiff  was  a  mem- 
ber. In  rebuttal  plaintiff  offered  to 
show  that  at  the  time  this  trust  deed 
v.as  presented  to  him  for  execution 
he  objected  to  signing  and  executing 
it  and  insisted  on  making  it  in  his 
own  name,  because  the  property  was 
his  and  not  the  partnership's.  The 
exclusion  of  these  facts  and  plain- 
tiff's declarations  made  at  that  time 
were  held  error  on  the  ground  that 
they  were  part  of  the  res  gestae. 

18.  Dawson  v.  Hall,  2  Mich.  390. 
See  also  article  "  Declarations." 

19.  Jamison  v.  Craven,  4  Del.  Ch. 
311;  ]\IcGce  z'.  Allison,  94  Iowa  527, 
63  N.  W.  322;  Foley  z'.  McXamara,, 
93  Iowa  707,  62  N.  W.  26;  Farlee  v. 
Farlee,  21  N.  J.  L.  279;  Brown  i-. 
Brown,  167  111.  631,  47  N.  E.  1,046. 

Contra.  —  Shaw  v.  Cunningham.  16 
S.  C.  631. 
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competent  to  show  the  dehvery  of  such  a  deed.-" 

7.  Conclusion  of  Witness.  —  A  mere  statement  by  the  witness  that 
a  deed  was  dehvered,  in  the  absence  of  any  further  statement  of  the 
facts  and  circumstances,  is  incompetent  because  only  a  conchision 
of  law.^^ 

8.  Acts  of  Parties.  —  A.  Generally.  —  The  acts  of  the  parties  in 
relation  to  the  land  at  the  time  of  and  subsequent  to  the  execution 
of  the  deed  are  competent  evidence  of  both  delivery  and  acceptance. -- 

B.  Grantee's  Possession  of  Premises  Conveyed.  —  The 
grantee's  possession  of  the  premises  with  the  grantor's  assent,  pre- 
vious to  the  alleged  delivery,  is  not  competent  evidence  of  such 
delivery.^^  His  undisputed  possession  subsequent  thereto,  however, 
claiming  solely  under  the  deed,  is  prima  facie  evidence  of  its 
delivery.-'* 


20.  Phoenix  F.  &  M.  Ins.  Co.  v. 
Shoemaker,  95  Tenn.  72,  31  S.  W. 
270.  See  also  Newby  v.  Haltaman, 
.113  Tex.  314;  Fyffe  v.  Fyffe,  106  111. 
646 ;  and  infra  "  Secondary  Evi- 
dence —  Declarations  op  Grantee." 

But  see  Shackleford  v.  Smith,  5 
Dana  (Ky.)  232. 

21.  Burnap  v.  Sharpsteen,  149  III. 
225,  36  N.  E.  1,008.  See  also  Lampe 
v.  Kennedy,  56  Wis.  249,  14  N.  W. 
43- 

22.  Georgia.  —  Ross  v.  Campbell, 
73  Ga.  309. 

Illinois.  —  Shields  v.  Bush,  189  111. 
?34.  59  N.  E.  962,  82  Am.  St.  Rep. 
474- 

Indiana.  —  Stewart  v.  Weed,  11 
Ind.  92. 

Iowa.  —  Foley  v.  IMcNamara,  93 
Iowa  707,  62  N.  W.  26;  Davis  v. 
Davis,  92  Iowa  147,  60  N.  W.  507; 
Richardson  v.  Grays,  85  Iowa  149,  52' 
N.  W.  10;  Reichart  v.  Wilhelm,  83 
Iowa  510,  50  N.  W.  19. 

Michigan. —  Dikeman  z:  Arnold,  78 
Mich.  455,  44  N.  W.  407. 

Mississippi.  —  Woods  v.  Sturde- 
vant,  38  Miss  68. 

Ohio.  —  Dukes  v.  Spangler,  35  Ohio 
St.  119. 

Vermont.  —  Walsh  v.  Vermont 
Mut.  F.  Ins.  Co.,  54  Vt.  351. 

Deed  Defectively  Acknowledged. 
Although  a  deed  defectively  acknowl- 
edged is  not  competent  evidence  of 
the  conveyance  which  it  purports  to 
make,  it  is  admissible  to  show  ac- 
ceptance by  the  grantor  therein  of  a 
previous    deed    to    him   of    the    same 
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land,  but  does  not  amount  to  an  ad- 
mission of  such  fact.  Haney  v.  Mar- 
shall, 9  Md.  194. 

Contract  for  Reconveyance. 
Where  the  grantor  in  two  deeds  is 
shown  to  be  in  possession  of  a  con- 
tract to  reconvey  the  property  de- 
scribed in  them  signed  by  the  grantee, 
delivery  of  the  deeds  is  conclusively 
established.  Parrott  v.  Baker,  82  Ga. 
364,  9  S.  E.  1,068. 

Disposition  of  Same  Property  by 
Will.  — The  fact  that  the  grantor, 
after  executing  and  recording  a  deed 
of  certain  property,  made  a  will  in 
which  the  same  property  was  devised 
to  the  grantee  in  the  deed,  does  not 
tend  to  show  that  the  deed  was  never 
delivered.     Lewis   r.   Ames,   44   Tex. 

319- 

23.  Hale  v.  Hills,  8  Conn.  38. 
Possession  of  Premises  by  Grantee 

As  Evidence  of  Delivery —  Posses- 
sion by  the  grantee  of  the  premises 
conveyed  is  not  evidence  of  delivery 
unless  it  appears  to  be  in  accordance 
with  and  by  virtue  of  the  deed  itself. 
Tyler  v.  Hall,  106  Mo.  313,  i?  S.  W. 
319,  27  Am.   St.  Rep.  327. 

24.  Dclazvare.  —  Jamison  v.  Cra- 
ven, 4  Del.  Ch.  311. 

Georgia.  —  Rushin  v.  Shields,  ll 
Ga.  636. 

Indiana.  —  McFall  v.  McFall,  136 
Ind.  632,  36  N.  E.  517- 

Mississippi.  —  Kearny  v.  Jeffries, 
48  Miss.  343.  See  Grand  Gulf  R.  & 
B.   Co.  V.  Bryan.  8  Smed.  &  M.  234. 

Nciv  Hampshire.  —  Cram  v.  In* 
galls,  18  N.  H.  613. 
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9.  Bate  of  Delivery.  —  A.  Generally.  —  The  date  of  the  deed 
is  presumptively  the  date  of  dehvery,-'  and  the  burden  of  proof  is 


North  Carolina.  —  Ross  v.  Durham, 
20  N.  C.  54. 

Oregon.  —  White  v.  White,  34  Or. 
141,  55  Pac.  645,  50  Pac.  801. 

Improvements  by  the  Grantee. 
It  is  competent  to  show,  on  the  ques- 
tion of  dehvery,  that  the  grantee 
under  the  alleged  deed  has  made  val- 
uable and  lasting  improvements  on 
the  property  in  question.  McFall  v. 
McFall,   136  Ind.  622,  36  N.  E.  517. 

25.  Canada.  —  Hay  ward  v.  Thacker, 
31  U.  C.  Q.  B.  427. 

United  States.  —  Wickham  v.  More- 
house, 16  Fed.  324. 

Alabama.  —  Williams  v.  Arm- 
strong,  130  Ala.  389,  30  So.  553. 

Co/z/orn/ff.  —  :McDougall  v.  Mc- 
Dougall,  135  Cal.  316,  67  Pac.  778; 
Treadwell  v.  Reynolds,  47  Cal.  171. 

Dclazvare.  —  Buker  v.  Carroll,  (Del. 
Super.  Ct.),  42  Atl.  986. 

Florida.  —  Moody  v.  Hamilton,  22 
Fla.  298;  Billings  v.  Stark,  15  Fla. 
297. 

Illinois.  — hake  Erie  &  W.  R.  Co. 
V.  Whitham,  155  111.  514,  40  N.  E. 
1,014,  46  Am.  St.  Rep.  355,  28  L.  R. 
A.  612;  Smiley  7'.  Fries,  104  111.  416; 
Whitman  v.  Henneberry,  73  III.  109; 
Hardin  v.  Crate,  78  111.  533;  Blake 
v.  Fash,  44  III.  302;  Jayne  z:  Gregg, 
42  111.  413;  Dar.st  V.  Bates,  51  111. 
439- 

Indiana.  —  Faulkner  7/.  Adams,  126 
Ind.  459,  26  N.  E.  170;  Briggs  v. 
Fleming,  112  Ind.  313.  14  N.  E.  86; 
Scobey  r.  Walker,  1 14  Ind.  254.  15 
N.  E.  674;  Turner  7'.  First  Nat. 
Bank,  78  Ind.   19. 

lozva.  —  Furenes  v.  Eide,  109  Iowa 
511,  80  N.  W.  539.  77  Am.  St.  Rep. 
545;  Farwell  7'.  Des  Moines  B.  ]\Ifg. 
Co.,  97  Iowa  286,  66  N.  W.  176,  35 
L.  R.  A.  63:  Woolverton  v.  Collins, 
34  Iowa  238;  Savery  v.  Browning, 
18  Iowa  246. 

Kansas.  —  Clark  v.  Akers,  16  Kan. 
166;  Babbitt  7'.  Johnson,  15  Kan.  252. 

Kentucky.  —  Bunnell  7'.  Bunnell,  23 
Ky.  L.  Rep.  800,  64  S.  W.  420;  Ford 
7'.  Ciregory's  Heirs,  10  B.  Mon.  175; 
McConnell  7'.  Brown,  5  Litt.  459. 

Maine.  —  Foster  v.  Perkins,  42  Me. 


168;  Cutis  V.  York  Mfg.  Co.,  18  ^le. 
190. 

Maryland.  —  Henderson  v.  Mayor, 
8  Md.  352;  Barry  7-.  Hoffman,  6  Md. 
78. 

Massachusetts.  —  Smith  v.  Porter, 
10  Gray  66. 

Michigan. — Johnson  v.  Moore,  28 
Mich.  3. 

Minnesota.  —  Schweigel  v.  Shak- 
man  Co.,  78  Minn.  142,  80  N.  W. 
871 ;  Windom  zk  Schuppel,  39  JNIinn. 
35,  38  N.  W^  757. 

Nebraska.  —  Blair  State  Bank  v. 
Bunn,  61  Neb.  464,  85  N.  W.  527. 

Nezv  Jersey.  —  Flynn  v.  Flynn,  (N. 
J.  Eq.),  31  Atl.  30;  Ellsworth  v. 
Cent.  R.  R.  Co.,  34  N.  J.  L.  93. 

Nezv  York.  —  Hulse  v.  Bacon,  40 
App.  Div.  89,  57  N.  Y.  Supp.  537; 
affirmed  167  N.  Y.  599,  60  N.  E.  1,113; 
Purdy  V.  Coar,  icg  N.  Y.  448,  17  N. 
E.  352,  4  Am.  St.  Rep.  491 ;  Robin- 
son V.  Wheeler,  25  N.  Y.  252;  Peo- 
ple V.  Snyder,  41  N.  Y.  397;  Costi- 
gan  7'.  Gould,  5  Denio  290. 

North  Carolina.  —  Kendrick  v.  Del- 
linger,  117  N.  C.  491,  23  S.  E.  438; 
Doe  d.  Lyerly  7'.  Wheeler,  34  N.  C. 
290. 

Oregon.  —  Crossen  v.  Oliver,  Z7 
Or.  514,  61   Pac.  885. 

Pennsylvania.  —  Cover  v.  Manaway, 
115  Pa.  St.  338,  8  Atl.  393,  2  Am.  St. 
Rep.  552;  Hall  v.  Benner,  i  Pen. 
&  W.  402,  21  Am.  Dec.  394. 

Texas.  —  Lacoste  v.  Odam,  26  Tex. 

Virginia.  —  Raines  7'.  Walker,  77 
Va.  92;  Harman  v.  Oberdorfer,  2^ 
Gratt.  497. 

West  Virginia.  —  F  u  r  g  u  s  o  n  v. 
Bond,  39  W.  Va.  561,  20  S.  W.  591. 

Wisconsin.  —  McFarlane  v.  Lou- 
den, 99  Wis.  620,  75  N.  W.  394.  67 
Am.  St.  Rep.  883;  Wheeler  7'.  Sin- 
gle, 62  Wis.  380,  22  N.  W.  569. 

Possession  of  the  Deed  by  the 
Grantor  Subsequent  to  the  date  of 
the  deed  rebuts  the  presumption  of 
delivery  at  its  date.  Elscy  7'.  Met- 
calf,  I  Denio  323;  Harris  v.  Norton, 
16  Barb.  264. 

So  also  where  the  stamps  placed  on 
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on  the  party  alleging  the  contrary.-*^  Xor  does  the  fact  that  the 
parties  resided  in  different  places  rebut  this  presumption.-"  Parol 
evidence  is,  however,  competent  to  show  the  actual  date  of  delivery.--^ 


the  deed  by  the  grantor  show  that 
they  were  cancelled  by  him  at  a  later 
date  the  presumption  is  overcome. 
Van  Rensselaer  v.  Vickery,  3  Lans. 
(N.  Y.)   57. 

Date  of  Deed  and  Acknowledg- 
ment the  Same —  When  the  date  of 
the  deed  and  the  date  of  the  ac- 
knowledgment are  the  same  the  pre- 
sumption is  strengthened.  Cover  v. 
:Manaway.  115  Pa.  St.  338,  8  Atl. 
393,  2  Am.   St.  Rep.  552. 

Deed  Antedated —  So  when  a  deed 
is  shown  to  have  been  antedated  the 
date  recited  is  no  evidence  of  the 
time  of  its  execution  or  delivery. 
Costigan  v.  Gould.  5  Denio  (N.  Y.) 
290.  See  article  "  Alteration  of  In- 
struments." 

Unattested  and  Tlnacknowledged 
Deed.  —  In  case  the  deed  be  unat- 
tested and  unacknowledged,  it  has 
been  held  that  there  is  no  presump- 
tion of  delivery  at  its  date.  But  this 
ruling  seems  to  have  been  based  upon 
a  statute.  Elsey  v.  Metcalf,  i  Denio 
(N.  Y.)  2i2:^',  Center  v.  ^Morrison,  31 
Barb.  (X.  Y.)  155;  Harris  v.  Nor- 
ton, 16  Barb.  (N.  Y.)  264. 

Deeds  Executed  on  Different  Days. 

Intention  of  Parties In  Sumner  v. 

Darne,  31  Cratt.  (Va.)  791,  two 
deeds  were  offered  in  evidence  bear- 
ing different  dates,  yet  acknowledged 
and  recorded  on  the  same  day.  Since 
it  was  evident  that  they  were  in- 
tended to  take  effect  at  the  same  time, 
the  court  held  that  it  would  be  pre- 
sumed that  they  were  delivered  on 
the  same  day.  See  also  Pendleton 
V.  Pomeroy,  4  Allen    (}^Iass.)   510. 

Failure  to  Pay  Consideration. 
Under  Cal.  Civ.  Code,  §  1,055,  a  duly 
executed  deed  is  presumed  to  have 
been  delivered  at  its  date,  and  this 
presumption  is  not  overcome  by  the 
mere  fact  that  the  consideration  ap- 
pears not  to  have  been  paid.  Gerke 
V.    Cameron,    (Cal.),    50    Pac.    434. 

Mortgage   by   Grantor   Subsequent 

to  Date  of  Deed The  presumption 

that  a  duly  executed  deed  was  deliv- 
ered  at    its    date   is    not    necessarily 


overcome  by  proof  that  the  grantor 
mortgaged  part  of  the  premises  con- 
veyed after  the  date  of  the  deed,  that 
the  deed  was  not  recorded  until  after 
her  death  and  that  her  executor  in 
his  petition  for  probate  of  her  will 
including  the  premises  as  part  of  her 
estate.  Lewis  v.  Burns,  122  Cal.  358, 
55  Pac.  132.  The  court,  while  re- 
fusing to  hold  that  these  facts  would 
or  would  not  overcome  the  presump- 
tion declared  by  the  statute,  held  that 
the  finding  of  delivery  was  not  con- 
trary to  the  evidence. 

26.  Williams  v.  Armstrong,  130 
Ala.  389,  30  So.  553;  Smith  v.  Scar- 
brough,  61  Ark.  104,  z^^  S.  W.  382. 

27.  Farwell  v.  Des  ^iloines  B. 
^Ifg.  Co.,  97  Iowa  286,  66  N.  W.  176, 
35  L.  R.  A.  693. 

Contra.  —  Henderson  v.  !Mayor,  8 
Md.  352. 

28.  Alabama.  —  Fitz  p  a  t  r  i  c  k  v. 
Brigman,   130  Ala.  450,  30  So.  500. 

Calif  Gi-nia.  —  Treadwell  v.  Rey- 
nolds, 47  Cal.  171. 

Illinois. —  Blake  v.  Fash,  44  111. 
302. 

Indiana.  —  Briggs  v.  Fleming,  112 
Ind.  313,  14  N.  E.  86. 

/oii'o.  —  Furenes  v.  Eide,  109  Iowa 
511,  80  N.  W^  539,  77  Am.  St.  Rep. 

545- 

Kentucky.  —  Ford  z:  Gregory.  10 
B.  Mon.  175. 

Maine.  — Quits  z:  York  Mfg.,  18 
Me.   190. 

Marxland.  —  Barrv  v.  Hoffman,  6 
Md.  78. 

Massachusetts.  —  Dresel  z\  Jordan, 
104  Mass.  407. 

Minnesota.  —  Schweigel  z:  Shake- 
man  Co.,  78  Minn.  142,  80  N.  W.  871 ; 
Banning  v.  Edes,  6  Minn.  402. 

Missouri.  —  Saunders  z'.  Blythe,  112 
Mo.  I,  20  S.  W.  319;  Fontaine  v. 
Boatman's  Sav.   Inst.,  57  Mo.  552. 

Nebraska.  —  Blair  State  Bank  z: 
Bunn,  61  Neb.  464,  85  N.  W.  527. 

Xorth  Carolina.  —  Kendrick  v.  Del- 
linger,  117  N.  C.  491,  23  S.  E.  438; 
Newlin  v.  Osborne,  49  N.  C.  157,  67 
Am.  Dec.  269. 
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B.  Acknowledgment  on  Later  Da  v.  —  By  the  weight  of 
authority,  this  presumption  of  dehvery  at  the  date  of  the  deed  is 
not  overcome  by  the  fact  that  the  certificate  of  acknowledgment  bears 
a  later  date.-^  -Some  courts,  however,  hold  that  the  date  of  acknowl- 
edgment is  presumptively  the  date  of  delivery,^"  but  in  some  juris- 


Oregon.  —  Crossen  v.  Oliver,  2>7 
Or.  514,  61    Pac.  885. 

Pennsylvania.  —  Geiss  v.  Odenhei- 
mer,  4  Yeates  278,  2  Am.  Dec.  407. 

In  Swedish-American  National 
Bank  v.  Germania  Bank,  76  Minn. 
409,  79  N.  W.  399,  the  question  in- 
volved was  the  amount  of  the  in- 
debtedness secured  by  a  deed  given 
"as  security  for  money  owing."  It 
was  held  that  delivery  at  a  date  sub- 
sequent to  that  named  in  the  deed 
might  be  shown,  although  the  amount 
owing  at  the  later  date  was  much 
larger  than  at  the  date  recited. 

Statute  Requiring  Recording 
Within  Certain  Time  After  Date. 
Where  by  statute  a  deed  is  required 
to  be  recorded  within  a  limited  time 
"after  the  date  thereof"  or  "after 
execution,"  the  actual  time  of  deliv- 
ery may  be  shown  and  will  govern. 
Hornbrook  v.  Hetzel,  27  Ind.  App.  79, 

60  N.  E.  965. 

29.  United  States.  — W'vzkhzm  v. 
]\Iorehousc,  16  Fed.  324. 

Arkansas.  —  Smith    z>.    Scarbrough, 

61  Ark.  104,  32  S.  W.  382. 
California.  —  Gordon     v.     City     of 

San  Diego,  108  Cal.  264,  41  Pac.  301. 

Delazvarc.  —  Buker  r.  Carroll,  (Del. 
Super.  Cl.),  42  Atl.  986. 

Illinois.  — hake  Erie  &  W.  R.  Co. 
V.  Whitham,  155  111.  514.  40  N.  E. 
1,014,  46  Am.  St.  Rep.  355,  28  L.  R. 
A.  612;  Smiley  v.  Fries,  104  111.  416; 
Hardin  v.  Crate,  78  111.  533;  Dcinin- 
ger  V.  McConnel,  41  111.  227. 

Kansas.  —  Clark  v.  Akers,  16  Kan. 
166. 

Kentucky.  —  Ford  v.  Gregory's 
Heirs,   10  B.   j\Ion.   175. 

Massachtisctts.  —  Smith  v.  Porter, 
10  Gray  66.  But  see  Dresel  v.  Jor- 
dan, 104  Mass.  407 ;  Conley  v.  Finn, 
171  Mass.  70,  50  N.  E.  460,  68  Am. 
St.  Rep.  399. 

Nezv.  York.  —  Biglow  z'.  Biglow,  39 
App.  Div.  103,  56  N.  Y.  Supp.  794; 
People  V.  Snyder,  41   N.  Y.  397. 

Virginia.  —  Raines    v.    Walker,    77 


Va.    92;    Harman    Z'.    Oberdorfer,    23 
Gratt.  497. 

Wisconsin.  —  McFarlane  v.  Lou- 
den, 99  Wis.  620,  75  N.  W.  394,  67 
Am.    St.    Rep.   883. 

"  All  deeds  and  contracts  ought 
regularly  to  be  dated  on  the  day  of 
their  execution.  This  is  important 
for  a  great  variety  of  purposes.  The 
rights  of  the  contracting  parties  are 
not  unfrequently  made  to  depend 
upon  an  accurate  statement  of  time. 
Accordingly  it  is  found  by  experience 
that  in  the  prudent  management  of 
affairs  this  rule  is  commonly  recog- 
•nized  as  useful  and  observed  with 
care.  And  this  being  at  once  the 
usual  and  proper  manner  of  conduct- 
ing a  transaction  of  this  kind,  it  may 
well  be  considered  reasonable  and 
safe  to  conclude,  in  any  particular  in- 
stance, where  there  is  no  other  evi- 
dence upon  the  subject,  that  any 
legal  instrument  by  which  property 
is  conveyed  was  completed  on  the 
day  on  which  it  bears  date.  .  .  . 
It  is  of  little  importance  that  the 
deed  was  not  acknowledged  on  the 
same  day  on  'which  it  purports  to 
have  been  executed."  Smith  v.  Por- 
ter, 10  Gray   (Mass.)   66. 

30.  Alabama.  —  Fitzpatrick  v.  Brig- 
man,  130  Ala.  450,  30  So.  500. 

Florida.  —  bloody  v.  Hamilton,  22 
Fla.  298. 

/oti'a.  —  Nichols  v.  Sadler,  99  Iowa 
429,  68  N.  W.  709;  Henry  Co.  v. 
Bradshaw,  20  Iowa  355. 

Maine.  —  Loomis  z\  Pingree,  43 
jMe.  299. 

Maryland.  —  Henderson  v.  City  of 
Baltimore,  8  Md.  352. 

Michigan.  —  Johnson  v.  Moore,  28 
]\Iich.  3 ;  Blanchard  v.  Tyler,  12  Mich. 
339,  86  Am.  Dec.  57. 

Missouri.  —  Zerbe  z'.  Missouri,  K. 
&  T.  R.  R..  §0  Mo.  App.  414;  Fon- 
taine V.  Boatman's  Sav.  Inst.,  57  ]\Io. 
552. 

Nezv  Jersey.  —  Benson  z'.  Woolver- 
ton,   15   N.  J.  Eq.   158;   Atlantic  City 
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dictions  this   is  because  acknowledgment   is   necessary  to  a  valid 
execution  of  the  deed.^^ 

C.  As  Against  Third  Parties.  —  It  has  been  held,  however,  that 
the  date  of  a  deed,  when  a  material  fact,  is  not  even  prima  facie 
evidence  of  the  date  of  its  execution,  as  against  persons  not  parties 
or  privies  thereto.^^ 

D.  Date;  of  Re;cord.  —  There  is  no  presumption  in  any  case  that 
delivery  occurred  on  the  date  on  which  the  deed  was  recorded. ^^ 

E.  Deeds  Executed  on  Same  Day.  —  In  the  absence  of  evidence 
as  to  which  of  two  deeds,  executed  on  the  same  day,  was  first 
delivered,  it  will  be  presumed  that  they  were  delivered  in  the  order 
which  would  effectuate  the  intention  of  the  parties  as  manifested  by 
the  circumstances.^'* 

10.  Conditional  Delivery.  —  While  the  party  offering  the  deed 
must  prove  its  delivery,  inasmuch  as  the  possession  of  the  deed  by 
the  grantee  is  prima  facie  evidence  of  this  fact,  the  party  relying  upon 
a  conditional  delivery  has  the  burden  of  proving  it.^^  The  contrary 
has  been  held,  however.^** 


V.  New  Auditorium  Pier  Co.,  63  N. 
J.  Eq.  644,  53  Atl.  99. 

Texas.  —  Kent  v.  Cecil,  (Tex.  Civ. 
App.),  25  S.  W.  715- 

The  Death  of  the  Grantee  Previous 
to  the  Bate  of  Acknowledgment 
overcomes  the  presumption  that  de- 
livery occurred  on  this  date.  Eaton 
V.  Trowbridge,  38  jNIich.  454. 

31.  "The  prima  facie  presumption 
is  that  a  deed  which  has  been  in  the 
grantee's  possession  was  executed  on 
the  day  of  its  date.  .  .  .  The  pre- 
sumption, however,  cannot  prevail 
when  either  attestation  or  acknowl- 
edgment is  necessary  to  complete  the 
execution  and  the  only  proof  of  ex- 
ecution is  by  the  acknowledgment 
which  is  made  on  a  subsequent  day." 
Bailey  v.  Selden,  124  Ala.  403,  26 
So.  909. 

32.  Baker  v.  Blackburn,  5  Ala. 
417. 

33.  Clark  v.  Akers,  16  Kan.  166; 
Bull  V.  Griswold,  19  111.  631. 

34.  Loomis  v.  Pingree,  43  Me. 
299;  Pomeroy  v.  Latting,  15  Gray 
(]\Iass.)  435;  Gartside  v.  Silkstone 
and  D.  Coal  &  Iron  Co.,  L.  R.  21  Ch. 
Div.  762. 

Deeds  Executed  on  Same  Day. 
B,  holding  a  mortgage  on  A's  land, 
executed  to  C  a  quit-claim  deed  to 
the  land.  On  the  same  day  C  exe- 
cuted to  D  a  mortgage  on  the  land 
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in  question.  It  did  not  appear  from 
the  evidence  which  of  the  last  two 
deeds  was  delivered  first,  an  both 
were  acknowledged  before  the  same 
magistrate,  the  grantee  in  each  deed 
being  a  witness  to  the  other.  It  was 
held  that  under  these  circumstances 
the  deed  from  B  to  C  would  be  pre- 
sumed to  have  been  delivered  before 
that  from  C  to  D.  Dudley  v.  Cad- 
well,  19  Conn.  218. 

35.  Chouteau  v.  Suydam,  21  N.  Y. 
179;  Goodwin  V.  Ward,  6  Baxt. 
(Tenn.)  107.  See  also  Felder  v. 
Walker,  24  S.  C.  596. 

Arthur  v.  Anderson.  9  S.  C.  234, 
251  ;  the  latter  case  distinguishing  in 
this  respect,  a  conditional  delivery 
from  the  delivery  of  a  deed  not  com- 
pletely executed. 

36.  Conditional  Delivery —  Bur- 
den of  Proof — In  Shattuck  v.  Rog- 
ers, 54  Kan.  266,  38  Pac.  280,  the 
trial  court  instructed  the  jury  that 
"  the  burden  of  proving  that  the  de- 
livery of  the  deed  was  conditional  is 
upon  the  defendant."  The  latter  was 
being  sued  on  an  agreement  in  an  al- 
leged deed  to  assume  a  mortgage 
debt.  This  instruction  was  held  er- 
roneous. "  The  burden  rested  on  the 
plaintiff  to  prove  the  absolute  uncon- 
ditional delivery  of  the  deed.  .  .  . 
The  claim  that  the  handing  of  an  in- 
strument  by   one   person   to   another 
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11.  Delivery  to  Third  Person.  —  A.  GexCRAlly.  —  Where  a  deed 
is  placed  in  the  hands  of  a  third  party,  the  question  of  whether  the 
grantor  intended  a  complete  and  unconditional  delivery  is  one  of 
fact  in  the  solution  of  which  all  the  circumstances  surrounding  the 
transaction  may  be  shown.^^  The  grantor's  subsequent  acts  and 
declarations,  however,  are  not  admissible  to  show  that  no  delivery 
was  intended. ^^  But  they  are  competent  against  those  in  privity 
with  him,  to  show  that  a  complete  delivery  in  escrow  was  intended.^* 

B.  Testimony  of  Depository.  —  When  a  deed  has  been  deposited 
by  the  grantor  with  an  uninterested  third  party,  the  latter  cannot  be 
asked  what  he  would  have  done  in  case  the  grantee  had  demanded  a 
return  of  the  deed."  His  acts  and  treatment  of  the  deed  are  com- 
petent, however,  as  part  of  the  res  gcstac.'^'^ 

IV.  ACCEPTANCE. 

1.  Presumptions.  —  A.  Ineaxt  or  Incompetent  Grantee. 
Where  the  grantee  in  a  deed  which  has  been  delivered  is  an  infant,*- 
or  otherwise  legally  incompetent,*^  his  acceptance  is  conclusively  pre- 
sumed as  against  everybody  but  himself,"  if  the  grant  is  beneficial, 
or  at  least  not  prejudicial  to  him."*^ 

B.  Grantee  Sui  Juris. — a.  Generally.  —  Where,  however,  the 
grantee  is  sui  juris,  the  cases  are  conflicting  as  to  what  extent  and 
under  what  circumstances  acceptance  will  be  presumed.     They  must 


raises  a  presumption  of  an  unquali- 
fied delivery  of  the  instrument,  and 
that  the  fact  of  the  delivery  of  an 
instrument,  in  form  a  deed,  raises  a 
presumption  that  the  deed  runs  to  the 
party  to  whom  it  is  deUvered.  That 
the  hurden  rests  on  him  to  rebut  these 
presumptions  is  not  sound." 

37.  Bury  v.  Young,  98  Cal.  446, 
33  Pac.  338,  35  Am.  St.  Rep.  186. 

Presumption  of  Unconditional 
Delivery.  —  Where  a  deed  shows  on 
its  face  that  it  is  intended  to  take 
immediate  effect,  the  presumption  is, 
even  when  delivery  is  made  to  a  third 
person,  that  a  complete  delivery  was 
intended  and  not  an  escrow.  Hoslcy 
V.   Holmes,  27   ]\Iich.  416. 

38.  Bury  v.  Young,  98  Cal.  44^, 
33  Pac.  338,  35  Am.  St.  Rep.   186. 

39.  Brown  v.  Stutson,  100  Mich. 
574,  59  N.  W.  23S,  43  Am.  St.  Rep. 
462. 

40.  Corker  v.  Corker,  95  Cal.  308, 
?o  Pac.  541 ;  Griffis  v.  Payne,  22  Tex. 
Civ.  App.  519,  55  S.  W.  757. 

41.  Jameson  v.  Craven,  4  Del.  Ch. 

311- 


42.  Alabama. — Arrington  v.  Ar- 
rington,  122  Ala.  510,  26  So.  152. 

Arkansas.  —  Eastham  t'.  Powell,  51 
Ark.  530,  II  S.  W.  823. 

Illinois.  —  IMasterson  z'.  Cheek,  23 
111.  72. 

Indiana.  —  Guard  zk  Bradley,  7 
Ind.  600. 

lozca.  —  Hall  v.  Cardell,  iii  Iowa 
206,  82  N.  W.  503. 

Alissouri.  —  Tobin  v.  Bass,  85  ]\Io. 
654,  55  Am.  Rep.  392 ;  Sneathen  v. 
Sneathcn,  104  Mo.  201,  16  S.  W.  497, 
24  Am.  St.  Rep.  326;  Kingman  &  Co. 
V.  Cornell-Tibbetts  INIach.  &  B.  Co., 
150  Mo.  282,  51    S.  W.  727. 

North  Carolina.  —  Gaskill  v.  King, 
34  N.  C.  211. 

Tennessee.  —  Davis  z'.  Garrett,  91 
Tenn.  147,  18  S.  W.  113. 

43.  ]\IcCartnev  r.  3,IcCar(ney, 
(Tex.  Civ.  App.),  53  S.  W.  388. 

44.  Davenport  v.  Prewett,  9  B. 
Mon.  (Ky.)  94;  Goodsell  v.  Stinson, 
7   Blackf.    (Ind.)    437. 

45.  Hall  z:  Cardell,  in  Iowa  206, 
82  N.  W.  503. 
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be  considered  with  reference  to  the  status  of  the  substantive  law  in 
each  jurisdiction  as  to  dehvery  and  acceptance,  a  matter  which  is 
outside  the  scope  of  this  work. 

b.  Acceptance  Presumed.  —  The  rule  is  often  broadly  stated  that 
where  a  sufficient  delivery  of  a  deed  has  been  established,*®  the 
grantee's  acceptance  of  a  beneficial  grant  will  be  presumed  until  his 
dissent  has  been  shown. *^ 

c.  Necessity  of  Knozvledge  by  Grantee.  —  This  rule  is  qualified 
by  many  courts  to  the  extent  that  no  such  presumption  will  arise 
where  it  appears  that  the  grantee  was  ignorant  of  the  intended 
grant.*^     Other  courts  hold  that  knowledge  by  the  grantee  is  not 


46.  Camp  v.  Camp,  5  Conn.  291, 
13  Am.  Dec.  60;  Jackson  v.  Phipps, 
12  Johns.   (N.  Y.)   418. 

47.  Alabama.  —  Fitzpatrick  v.  Brig- 
man,  130  Ala.  450,  30  So.  500;  Ar- 
rington  v.  Arrington,  122  Ala.  510, 
26  So.  152. 

Connecticut.  —  Tibbals  z'.  Jacobs, 
31  Conn.  428;  Treadwell  t.  Bulkley, 
4  Day  395,  4  Am.  Dec.  225. 

Dclazi'are.  —  Doe  v.  Beeson,  2 
Houst.  246. 

Georgia.  —  Ross  v.  Campbell,  73 
Ga.   309. 

Kansas.  —  Wuester  v.  jNIadden,  60 
Kan.  334,  56  Pac.  490;  Jones  v.  Kerr, 
59  Kan.   179,  52  Pac.  429. 

Kentucky.  —  Hacker  r.  Hoover,  23 
Ky.  L.  Rep.  1,848,  66  S.  W.  382; 
Pennington  v.  Law  son.  23  Ky.  L. 
Rep.  1,340,  65  S.  W.  120;  Young  v. 
Mihvard,  22  Ky.  L.  Rep.  615,  58  S. 
W.  592. 

Mississippi.  —  Kearny  v.  Jeffries,  48 
Miss.  343 ;  Wall  v.  Wall,  30  Miss.  91, 
64  Am.   Dec.    147. 

Missouri.  —  Whitaker  v.  Whitaker, 
175  Mo.  I,  74  S.  W.  1,029;  Kuh  V. 
Garvin,  125  Mo.  547,  28  S.  W.  847; 
Kingman  &  Co.  v.  Cornell-Tibbetts 
Mach.  &  B.  Co.,  150  ^lo.  282,  51  S. 
W.  727. 

A'cbraska.  —  Bowman  v.  Griffith,  35 
Neb.   361,  53   N.   W.    140. 

New  York.  —  Grain  v.  Wright,  114 
N.  Y.  307,  21  N.  E.  401 ;  Diefendorf 
V.  Diefendorf,  29  N.  Y.  St.  122,  8 
N.  Y.  Supp.  617;  Church  v.  Gilman, 
15  Wend.  656,  30  Am.  Dec.  82; 
Scrugham  v.  Wood,  15  Wend.  545, 
30  Am.  Dec.  75 ;  Lady  Superior  v. 
McNamara,  3  Barb.  Ch.  375,  49  Am. 
Dec.  184. 
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North  Carolina.  —  Helms  v.  Austin, 
116  N.  C.  751,  21  S.  E.  5S6. 

Ohio.  —  Mitchell  v.  R3'an,  3  Ohio 
St.  377- 

Rhode  Island.  —  Stone  v.  King,  7 
R.  L  358,  84  Am.  Dec.  557- 

South  Carolina.  —  Dawson  v.  Daw- 
son, Rice  Eq.  243. 

Tennessee.  —  Davis  v.  Garrett,  91 
Tenn.  147,  18  S.  W.  113;  Maloney 
V.  Bewley,  10  Heisk.    (Tenn.)   642. 

Presumption    Arises    Only    When 

Facts  Are  Unknown "  It  has  been 

said  that,  where  the  deed  is  mani- 
festly for  the  benefit  of  the  grantee, 
its  acceptance  will  be  presumed ;  but 
the  presumption  obtains  only  where 
the  facts  are  unknown.  Where  those 
and  the  attendant  circumstances  are 
shown,  the  question  must  be  de- 
termined from  them ;  there  is  no 
room  for  presumption."  Knox  v. 
Clark,  15  Colo.  App.  356,  62  Pac.  334. 

48.  Illinois.  —  Brady  v.  Huber, 
197  111.  291,  64  N.  E.  264,  90  Am.  St. 
Rep.  161 ;  Dagley  v.  Black.  197  111. 
53,  64  N.  E.  275 ;  Lancaster  v. 
Blaney,  140  111.  203,  29  N.  E.  870; 
Moore  v.  Flvnn,  135  111.  74,  25  N.  E. 

Texas.  —  Tuttle  v.  Turner,  28  Tex. 

759- 

J'erniont.  —  See  Denton  v.  Perry, 
S  Vt.  382. 

JVisconsin.  —  See  Cross  v.  Bar- 
nett,  65  Wis.  431,  27  N.  W.  165. 

Distinction  Between  Gift  and  Sale. 
In  Boardman  z-.  Dean,  34  Pa.  St. 
252,  it  is  said  that  acceptance  of  a 
recorded  deed  of  gift  will  be  pre- 
sumed even  though  the  grantee  be 
ignorant  of  its  existence.  But  in  the 
case  of  a  sale,  his  knowledge  of  its 
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necessary  to  raise  the  presumption  of  acceptance.''^ 

d.  As  Against  Third  Parties.  —  Some  courts  seem  to  occupy  a 
middle  ground,  and  hold  that  as  between  the  parties  and  their  legal 
representatives,  after  a  sufficient  delivery,  acceptance  of  a  beneficial 
grant  is  conclusively  presumed  until  non-acceptance  is  shown.  But 
as  against  third  persons  who  have  acquired  title  to,  an  interest  in, 
or  a  lien  upon,  the  property  in  question,  no  such  presumption  is 
raised,  and  an  actual  or  constructive  acceptance  prior  to  the  creation 
of  such  interest  or  lien  must  be  proved. ^'^ 

C.  Burdens  Impose;d  by  De;e:d.  —  If  any  conditions,  burdens  or 
duties  are  imposed  on  the  grantee,  in  no  case  will  his  acceptance  be 


execution  is  essential  to  raise  such 
presumption. 

49.  Connecticut.  —  H  a  11  u  c  k  v. 
Bush,  2  Root  26,  I  Am.  Dec.  60. 

Missouri.  —  Kingman  &  Co.  v. 
Cornell-Tibbetts  Mach.  &  B.  Co., 
150  Mo.  282,  51    S.  W.  727. 

New  Hampshire.  —  Peavey  v.  Til- 
ton,  18  N.  H.  151.  45  Am.  Dec.  365. 

New  Jersey.  —  Jones  v.  Swayze,  42 
N.  J.  L.  279. 

New  Yorlc.  —  Ernst  v.  Hetzel,  49 
Barb.  367. 

O/u'o.  —  Mitchell  z:  Ryan,  3  Ohio 
St.    377- 

Tennessee.  —  Kirkman  v.  Bank  of 
America,  2  Coldw.  (Tenn.)  397. 

See  Crain  v.  Wright,  114  N.  Y. 
307,  21  N.  E.  401 ;  Jones  v.  Kerr,  59 
Kan.  179,  52  Pac.  429. 

Knowledge  by  Grantee  Not  Nec- 
essary  "  It     is     argued,    however, 

that  this  is  only  a  rule  of  evidence, 
and  that  where  the  proofs  show  that 
the  grantee  has  never  had  any  knowl- 
edge of  the  conveyance  the  presump- 
tion is  rebutted. 

If  this  argument  were  limited  to 
cases  in  which  an  acceptance  of  the 
grant  would  impose  some  obHgation 
upon  the  grantee,  I  am  not  prepared 
to  say  that  I  would  object  to  it,  al- 
though the  obligation  might  fall  far 
short  of  the  value  of  the  grant.  But 
where  the  grant  is  a  pure,  unquali- 
fied gift,  I  think  the  true  rule  is  that 
the  presumption  of  acceptance  can 
be  rebutted  only  by  proof  of  dissent; 
and  it  matters  not  that  the  grantee 
never  knew  of  the  conveyance,  for 
as  his  assent  is  presumed  from  its 
beneficial  character,  the  presumption 
can  be  overthrown  only  by  proof  that 
he    did    know    of     and    rejected    it. 


.  .  .  In  such  a  case,  the  accept- 
ance of  the  grantee  is  a  presumption 
of  law  arising  from  the  beneficial  na- 
ture of  the  grant,  and  not  a  mere  pre- 
sumption of  an  actual  acceptance. 
And  for  the  same  reason  that  the 
law  makes  the  presumption,  it  does 
not  allow  it  to  be  disproved  by  any- 
thing short  of  actual  dissent. 

"  I  am  fully  aware  that  these  views 
may  seem  opposed  to  many  decided 
cases,  but  they  are  fully  sustained  by 
others  that  stand,  in  our  judgment, 
upon  a  more  solid  foundation  of  rea- 
son. The  strictness  of  the  ancient 
doctrine,  in  respect  to  the  delivery  of 
deeds,  has  gradually  worn  away  until 
a  doctrine  more  consistent  with  rea- 
son and  the  habits  of  the  present  gen- 
eration now  prevails."  Mitchell  v. 
Ryan,  3  Ohio  St.  377. 

50.  United  States.  —  Parmelee  v. 
Simpson,   5   Wall.   81. 

California.  —  Hibberd  v.  Smith,  67 
Cal.  547,  4  Pac.  473.  8  Pac.  46,  56 
Am.  St.  Rep.  726,  (citing  and  com- 
menting extensively  on  the  authori- 
ties). 

Colorado.  —  Knox  r.  Clark,  15 
Colo.  App.  356,  62  Pac.  334;  Ritt- 
mastcr  v.  Brisbane,  19  Colo.  371,  35 
Pac.  736. 

Illinois.  —  Plulick  v.    Scovill,   9   111. 

159. 

Indiana.  —  Goodsell  v.  Stinson,  7 
Blackf.  (Ind.)  437. 

Iozi.'a.  —  Day  v.  Griffith,  15  Iowa 
104. 

Kentucky.  —  Alexander  v,  DeKer- 
mcl,  81  Ky.  345;  Com.  v.  Jackson,  10 
Bush  424. 

Maine.  —  Oxnard  v.  Blake,  45  Me. 
602. 

Missouri.  —  Cravens    v.     Rossitcr, 
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presumed,^^  but   in   such   case   an   actual   acceptance  made   with   a 


ii6  Mo.  338,  22  S.  W.  736,  38  Am. 
St.  Rep.  606.  Contra.  —  Ensworth 
V.  King,  50  Mo.  477. 

Neiv  Hampshii-c.  —  Derry  Bank  z'. 
Webster,  44  N.  H.  264. 

Pennsylvania.  —  Mc  Kinney  v. 
Rhoads,  5  Watts  343. 

Vermont.  —  See  Denton  v.  Perry 
5  Vt.  382. 

IVisconsin.  —  Welch  v.  Sackett,  12 
Wis.  270. 

Presumption  Not  Conclusive 
Against  Third  Persons.  —  In  Bell 
V.  Farmers'  Bank,  11  Bush  (Ky.) 
34,  21  Am.  Rep.  205,  it  is  held  that 
while  the  presumption  of  acceptance 
by  the  grantee  of  a  beneficial  grant 
is  conclusively  presumed  until  actual 
dissent  is  shown,  "  as  between  the 
grantor  and  grantee  from  the  time 
of  the  first  delivery,"  and  as  against 
"  volunteers  claiming  under  and 
through  the  grantor  and  ordinary 
creditors  who  have  acquired  no  lien 
upon  nor  interest  in  the  estate,"  yet 
"  this  fiction  will  not  be  allowed  to 
prevail  to  the  prejudice  of  persons 
who  have  acquired  title  to,  an  inter- 
est in,  or  a  lien  upon  the  property  be- 
fore the  date  of  actual  acceptance." 

Grantee's  Knowledge  Essential  As 

Against    Third    Persons In    Knox 

V.  Clark,  15  Colo.  App.  356,  62  Pac. 
334,  the  plaintiff  had  requested  her 
husband  to  deed  her  sufficient  prop- 
erty to  pay  a  previous  loan  to  him, 
but  no  agreement  was  made  by  him 
to  do  so.  Subsequently  he  executed 
and  recorded  such  a  deed  to  her. 
Between  the  recording  and  the  de- 
livery of  the  deed  to  her  defendant 
attached  the  land.  Plaintiff  testified 
that  she  knew  her  husband  was  going 
to  deed  property  to  her  but  could  not 
say  how  nor  when  she  acquired  this 
knowledge.  The  court  held  that  ac- 
ceptance could  not  be  presumed  from 
such  facts,  since,  it  did  not  sufficiently 
appear  that  the  wife  knew  of  the 
conveyance  previous  to  the  attach- 
ment. 

But  in  a  similar  case  in  which  the 
deed  was  delivered  to  a  third  person 
for  tlie  grantee,  and  recorded,  but 
the  grantee  was  wholly  ignorant  of 
the  facts  until  after  the  attachment, 
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his  acceptance  was  nevertheless  pre- 
sumed. Merrills  v.  Swift,  18  Conn. 
257,  46  Am.   Dec.  315. 

Presumption  Is  Only  That  Grantee 
Will  Accept.  —  "  The  presumption 
that  a  party  will  accept  a  deed  be- 
cause it  is  beneficial  to  him,  it  is  said 
will  never  be  carried  so  far  as  to 
consider  him  as  having  accepted  it." 
Tuttle  V.  Turner,  28  Tex.  759;  Hulick 
V.  Scovil,  4  111.  159;  Alexander  v.  De 
Kermel,  81  Ky.  345. 

51.  Illinois.  —  Thompson  v.  Dear- 
born, 107  111.  87;  Littler  V.  City,  106 
111.  353. 

Neio  Hampshire.  —  Derry  Bank  v. 
Webster,  44  N.  H.  264;  Spinney  v. 
Portsmouth  Hosiery  Co.,  25  N.  H.  9. 

Nciv  York.  —  Gifford  v.  Corrigan, 
105  N.  Y.  223,  II  N.  E.  498. 

Ohio.  —  ]\Iitchell  v.  Ryan,  3  Ohio 
St.  377-  . 

Washington.  —  Kellogg  v.  Cook,  18 
Wash.  516,  52  Pac.  233. 

Benefit    Essential In     Camp    v. 

Camp,  5  Conn.  291,  13  Am.  Dec.  60, 
plaintiff  in  support  of  their  claim  of- 
fered in  evidence  a  deed  of  lease 
from  his  ancestor  to  defendant's 
grantor,  who  had  been  in  the  undis- 
puted possession  of  the  property  for 
fifty  years.  The  deed  was  found  in 
the  possession  of  one  who  had  no 
authority  to  receive  or  accept  it  on 
behalf  of  the  lessee  named  therein. 
No  proof  whatever  was  made  of  the 
acceptance  of  the  lease.  It  was  held 
that  no  presumption  of  acceptance 
could  be  made  because  it  would  oper- 
ate by  way  of  estoppel  to  defeat  the 
alleged  lessee's  title  acquired  by 
prescription. 

Consideration  Unpaid Where  it 

does  not  appear  in  any  way  that  the 
consideration  for  the  conveyance  has 
been  paid  acceptance  can  not  be  pre- 
sumed. Hibberd  v.  Smith,  67  Cal. 
547,  4  Pac.  473,  8  Pac.  46,  56  Am. 
Rep.  726 ;  Derry  Bank  v.  Webster,  44 
N.  H.  264. 

When  Acceptance  Detrimental  to 
Grantee's  Wife. —  In  Brennerman  7-. 
Jennings,  lOi  Ind.  253,  the  grantor  had 
executed  and  recorded  a  deed  of  land 
to  his  daughter's  husband,  but  dis- 
covering  that    she  preferred  a    deed 
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knowledge  of  the  burdens  must  be  proved. °- 

D.  Deed  Result  oe  Previous  Agreement.  — When  a  deed  is 
executed  and  delivered  to  a  third  person  in  accordance  with  a 
previous  agreement  between  the  parties  thereto,  acceptance  will  be 
presumed,  even  though  the  grantee  be  ignorant  of  its  actual 
execution. ^^ 

E.  Recorded  Deed.  —  The  fact  that  a  duly  executed  and  acknowl- 
edged deed  has  been  recorded  has  been  held  prima  facie  evidence  of 
its  acceptance  f^    especially    when    such    recording    is    known    by 


to  herself  instead,  the  grantor,  be- 
fore he  had  given  her  husband  pos- 
session of  the  deed,  executed  and  re- 
corded a  deed  to  his  daughter.  The 
husband's  creditors  claimed  that  the 
first  deed  had  been  delivered  and  ac- 
cepted. The  court  held  that  there 
was  no  presumption  of  acceptance  by 
the  husband  of  the  first  deed  be- 
cause it  would  operate  to  destroy  his 
wife's  title. 

52.  Covenant  to  Pay  Mortgage. 
In  Blass  v.  Terry,  156  N.  Y.  122,  50 
N.  E.  953,  which  was  an  action 
against  the  grantee  in  a  deed  upon  a 
covenant  therein  contained  to  assume 
and  pay  a  mortgage  debt,  the  evi- 
dence was  conflicting  as  to  whether 
the  grantee  had  ever  seen  the  deed  or 
knew  that  it  contained  such  a  cove- 
nant. The  deed  had  been  recorded 
and  there  was  some  evidence  that 
the  defendant  grantee  knew  of  its 
existence.  The  court  held,  however, 
that  the  evidence  was  not  sufficiently 
certain  to  show  an  acceptance  of 
the  deed  which  would  make  the  gran- 
tee liable  on  the  covenant.  "  In  a 
unilateral  instrument  the  acceptance 
of  it  by  the  party  to  be  bound,  or  the 
retention  of  it  without  objection, 
would  be  evidence  of  assent  to  its 
terms ;  but  when  a  deed  of  land  con- 
tains a  provision  binding  the  gran- 
tee to  become  personally  responsible 
for  the  payment  of  a  pre-existing 
mortgage,  the  holder  of  the  mort- 
gage, claiming  the  benefit  of  a  prom- 
ise made,  not  to  him,  but  to  a  third 
party,  must  prove  something  more 
than  the  mere  fact  that  the  deed  was 
deposited  in  the  clerk's  office  at  some 
time  by  some  one.  There  may  be 
constructive  delivery  of  a  deed  suffi- 
cient to  vest  title  in  the  grantee,  but 
it   does   not   follow   that   such   a    de- 


livery is  sufficient  to  create  a  per- 
sonal obligation  on  his  part  to  pay 
a  mortgage  which  is  a  lien  on  the 
land.  In  order  to  make  the  instru- 
ment effective  for  that  purpose, 
enough  must  be  shown  to  at  least 
raise  a  presumption  that  it  was  ac- 
cepted by  the  grantee,  with  knowl- 
edge of  the  fact  that  it  was  not  only 
a  grant  of  the  land,  but  contained 
a  collateral  promise  on  his  part  to 
pay  a  sum  of  money  to  some  third 
party." 

53.  England.  —  Xenos  v.  Wick- 
ham,  L.  R.  2  H.  L.  C.  296,  108  E. 
C.  L.  860. 

Colorado.  —  Knox  v.  Clark,  15 
Colo.  App.  356,  62  Pac.  Zi^- 

Massachusetts.  —  Com.  v.  Cutler, 
153  Mass.  252,  26  N.  E.  855; 
Hedge  v.  Drew,  12  Pick.  141,  22  Am. 
Dec.  416.  But  see  Sampson  v. 
Thornton,  3  Mete.  275,  2>7  Am.  Dec. 
135- 

Minnesota.  —  Hathaway  v.  Cass,  84 
Minn.  192,  87  N.  W.  610. 

Neiv  York.  —  Ernst  v.  Reed,  49 
Barb.  367;  Church  v.  Gilman^^  15 
Wend.  656,  30  Am.  Dec.  82. 

0/;/o.  —  ^litchell  v.  Ryan,  3  Ohio 
St.  2,77',  Hoffman  v.  Mackall,  5  Ohio 
St.  124,  6  Am.  Dec.  637. 

Michigan.  —  Dikeman  v.  Arnold, 
78  Mich.  455,  44  N.  W.  407. 

Contra.  —  Union  Mut.  L.  Ins.  Co. 
V.  Campbell,  95  111.  267,  35  Am.  Rep.- 
166. 

54.  Florida.  —  Ellis  v.  Clark,  39 
Fla.  714,  23  So.  410. 

Illinois.  —  Warren  v.  President,  15 
111.  236,  58  Am.  Dec.  610. 

Kentucky.  —  Skillman  v.  Hamilton, 
I  Bush  248. 

Nebraska.  —  Bowman  z'.  Griffith,  35 
Neb.  361,  53  N.  W.  140.     See  Ameri- 
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the  grantee.^^^  In  other  cases  this  fact  has  been  held  to  create  no 
presumption  of  acceptance,'*'  especially  when  a  prior  refusal  to 
accept  has  been  shown." 

F.  Retention  of  Deed.  —  The  reception  and  retention  of  a  deed 
by  the  grantee  is  prima  facie  evidence  of  his  acceptance,^^  but  is  not 
conclusive  proof  of  the  latter  fact.''' 

V.  RECITALS. 

1.  Generally.  —  Recitals  in  deeds  are  prima  facie  evidence  of  the 
facts  therein  contained,  against  the  parties  thereto,  and  their  privies, 
but  as  to  persons  claiming  by  an  adverse  title,  or  from  the  parties 
themselves  by  title  anterior  to  the  date  of  the  reciting  deed,  such 
recitals  are  generally  not  evidence.'^''     But  in  some  cases  such  recitals 


can  Fire  Ins.  Co.  z:  Landfare,  56 
Neb.  482,  76  N.  W.  1,068. 

South  Carolina.  —  Dawson  v.  Daw- 
son, Rice  Eq.  243. 

Tennessee. —  Cumberland  Land  Co. 
V.  Daniel,  (Tenn.).  52  S.  W.  446. 

Covenant  to  Assume  Mortgage. 
In  Lawrence  v.  Farley,  24  Hun  (N. 
Y.)  293,  it  is  held  that  this  presump- 
tion of  delivery  and  acceptance  is 
not  overcome  by  the  fact  that  the 
deed  contains  a  covenant  to  assume 
and  pay  a  mortgage. 

But  the  contrary  is  held  in  Kel- 
logg V.  Cook,  18  Wash.  516,  52  Fac. 

233- 

55.  Wiggins  v.  Lusk,  12  111.  132; 
VaUer  v.  Blavka,  195  111.  610,  63 
N.  E.  499;  Souverbye  v.  Arden,  i 
Johns.  Ch.   (N.  Y.)  240. 

56.  Rittpiaster  v.  Brisbane,  19 
Colo.  371,  35  Pac.  736.  See  Gifford 
V.  Corrigan,  105  N.  Y.  223,  11  N.  E. 
498. 

57.  Refusal  to  Accept.  —  Pre- 
sumption of  Continuance —  Where  it 
was  shown  that  the  grantor  had  re- 
fused to  accept  a  deed  after  its  ac- 
knowledgment, it  was  held  that  the 
subsequent  recording  of  the  deed 
raised  no  presumption  of  acceptance 
because  the  refusal  to  accept  was 
presumed  to  continue.  Gaither  v. 
Gibson,  61  N.  C.  530. 

58.  Highman  v.  Stewart,  38  Mich. 

513. 

59.  Highman  v.  Stewart,  38  Mich. 

513-  ^   .     ..  ^ 

Presumption    From    Retention   01 

Deed. —  In   Railway    v.    Ruddell,    53 
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Ark.  32,  13  S.  W.  418,  appellee,  at 
the  reouest  of  a  committee  of  citi- 
zens who  had  agreed  to  secure  a 
right  of  way  for  appellant,  executed 
a  deed  containing  many  conditions  to 
be  performed  by  it.  The  committee 
gave  this  deed  to  appellant's  agent, 
who  sent  it  to  headquarters  for  ap- 
proval. Appellant  later  notified  the 
committee  of  its  refusal  to  accept  the 
deed,  and  proceeded  to  build  its  road 
across  the  land  in  question.  Ap- 
pellee received  no  notice  of  the  rail- 
way's non-acceptance  until  after  the 
road  was  built,  and  sued  them  for 
breach  of  the  conditions.  It  was  held 
that  there  was  no  presumption  of  ac- 
ceptance even  though  the  deed  re- 
mained in  possession  of  appellant  and 
it  had  failed  to  notify  appellee  of  its 
non-acceptance. 

60.  United  States.  — Carxer  v. 
Jackson,  4  Pet.  i  ;  French  z:  Ed- 
wards, 80  U.  S.  506. 

Alabama.  — Mordecai  v.  Beal,  8 
Port.  529. 

Ca/iYoni/a.  — Galland  v.  Jackman, 
26  Cal.  80;  Stark  v.  Barrett,  15  Cal. 

361. 

Georgia.  — hamar  v.  Turner,  48 
Ga.  329;   Hanks  v.   Phillipps,  39  Ga. 

550- 

Illinois. —  Stnmpi  v.  Osterhage,  94 

111.  115. 

jo^,(_,a.  —  McCarty  v.  Rochel,  85 
Iowa  427,  52  N.  W.  361. 

Kentucky.  —  Roberts  v.  Caldwell, 
5  Dana  512;  Smith  v.  Shackelford, 
9  Dana  452;  Hancock  v.  Byone,  5 
Dana  513. 
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may  be  competent,  even  against  strangers,  as  secondary  evidence  of 
a  lost  deed.'^^ 

2.  Deed  Executed  Under  Power  of  Sale.  —  A.  Generally.  —  The 
recitals  contained  in  a  deed  executed  by  virtue  of  a  power  of  sale 
contained  in  a  trust  deed  or  mortgage,  that  proper  notice  of  the 
sale  was  given,  and  that  the  other  steps  preliminary  to  a  valid  sale 
were  properly  complied  with,  are  prima  facie  proof  of  these  facts  as 
against  parties  and  privies  to  the  instrument  containing  the  power.*^- 
A  general  recital  is  sufficient ;  it  need  not  state  the  particular  acts 


Louisiana.  —  Brooks  v.  Morris,  6 
Rob.   175. 

Massachusetts.  —  Pettingill  v.  Por- 
ter, 8  Allen  i;  85  Am.  Dec.  671. 

Missouri.  —  Allen  v.  Kennedy,  91 
Mo.  324,  2  S.  W.  142. 

New  Hampsliire.  —  Horn  v.  Thomp- 
son, 31   N.  H.  562. 

New  York.  —  Hardenburgh  v.  La- 
kin,  47  N.  Y.  109;  Hill  V.  Draper, 
10  Barb.  454. 

North  Carolina.  —  Gaylord  v.  Res- 
pass,  92  N.  C.  553 ;  Crump  v.  Thomp- 
son, 31   N.  C.  491. 

Pennsylvania.  —  Meals  v.  Brandon, 
16  Pa.  St.  220;  Grubb  v.  Grubb,  74 
Pa.  St.  25;  Lloyd  V.  Lynch,  28  Pa. 
St.  419,  70  Am.  Dec.  137. 

South  Carolina.  —  Poison  7'.  In- 
gram, 22  S.  C.  541. 

Texas.  —  Barroughs  v.  Farmer, 
(Tex.  Civ.  App.),  45  S.  W.  846; 
Halbert  v.  De  Bode,  15  Tex.  Civ. 
App.  615,  40  S.  W.   1,011. 

Vermont.  —  Potter  t'.  Washburn, 
13  Vt.  558,  37  Am.  Dec.  615. 

Recital  of  Heirship.  —  In  Costello 
V.  Burke,  63  Iowa  361,  19  N.  W.  247, 
it  was  held  that  the>  recital  in  a  deed 
to  the  plaintifif  that  the  grantors 
therein  were  the  heirs  of  one  shown 
to  have  been  the  owner  of  the  prop- 
erty was  not  evidence  of  such  fact 
as  against  the  plaintiff,  who  was  not 
a  party  or  privy  thereto. 

See  also  Jones  v.  Sherman,  56 
Miss  559;  Yahoola  R.  and  C.  C.  H. 
H.  Min.  Co.  V.  Irby,  40  Ga.  479 ;  Fos- 
ter V.  Eofif,  19  Tex.  Civ.  App.  40S, 
47  S.  W.  399- 

So  a  recital  that  the  grantor  is  the 
widow  and  sole  heir  of  a  certain  per- 
son is  no  evidence  of  that  fact 
against  strangers.  Soukup  v.  Union 
Inv.  Co.,  84  Iowa  448,  51  N.  W.  167, 
35    Am.    St.     Rep.    317;     McCoy    v. 


Pease,  17  Tex.  Civ.  App.  303,  42  S. 
W.  659- 

See  also  McCarty  v.  Rochel,  85 
Iowa  427,  52  N.  W.  361. 

Deed  by  Private  Corporation. 
Eecital  of  Corporate  ExiEtenee. 
A  recital  of  corporate  existence  in  a 
deed  by  a  private  corporation  is  not 
evidence  of  such  fact  as  against  per- 
sons claiming  through  another  source 
of  title.  Sonoma  Co.  Water  Co.  v. 
Lynch,  50  Cal.  503.  See  article 
"  Corporations." 

Eecitals.  —  Eeceiver's    Deed In 

Lawless  v.  Stamp,  108  Iowa  601,  79 
N.  W.  365,  a  deed  of  conveyance  by 
the  receiver  of  a  corporation  was  of- 
fered in  evidence  containing  recitals 
of  his  appointment  as  receiver,  an 
order  by  the  court  of  sale  and  the 
fact  of  the  sale.  There  was  also  an 
indorsement  of  approval  on  the  deed 
signed  by  the  judge.  These  recitals 
were  held  to  be  no  evidence  of  the 
facts  recited  as  against  defendant, 
who  was  a  stranger  to  the  deed. 
The  court  distinguishes  Beal  v.  Blair, 
33  Iowa  313,  and  overrules.  Hender- 
son z'.  Robinson,  76  Iowa  603,  41  N. 
W.  371.  The  indorsement  was  like- 
wise held  insufficient  to  dispense  with 
evidence   of   the   grantor's   authority. 

As  Proof  of  Instrument  Recited. 
The  recital  in  a  deed  of  a  mortgage 
which  the  grantee  has  agreed  to  pay 
is  sufficient  evidence  of  its  existence 
as  against  him  without  further  proof 
of  its  execution,  provided  he  has  ac- 
cepted the  deed.  Cram  v.  Ingalls,  18 
N.  H.  613. 

61.  Carver  v.  Jackson,  4  Pet.  i. 
See  "  Secondary  Evidence,  Charac- 
ter OF,"  infra  this  article,  note  ^i^. 

62.  Naugher  v.  Sparks,  no  Ala. 
572,  18  So.  45,  explaining  Wood  z'. 
Lake,  62  Ala.  489:  Williamson  v. 
Mayer,  117  Ala.  253,  23  So.  3;   Sav- 
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done.*"'^ 

B.  Provision  for  Such  Evidential  Effect  Unnfcfssary.  —  It 
is  not  necessary  for  the  power  of  sale  to  provide  that  these  recitals 
shall  be  competent  evidence  of  the  facts  recited  in  order  that  they 
may  have  such  an  effect,***  but  the  contrary  is  also  held.^^ 

C.  As  Against  Strangers.  —  The  general  rule  is  that  such 
recitals  are  not  evidence  against  persons  not  parties  or  privy  to  the 
instrument  containing  them  f"  but  a  contrary  ruling  has  been  made."'' 

D.  Conclusiveness.  —  When  so  provided  in  the  power,  these 
recitals  are  conclusive  upon  the  parties/^  and  they  have  been  so  held 
in  the  absence  of  any  such  provision,*'^  but  where  a  conclusive  effect 
is  not  provided  for,  they  are  generally  said  to  be  prima  facie  evidence 
of  the  facts  recited,  and  not  conclusive.'^'' 

3.  Deeds  by  Public  Officers.  —  A.  Generally.  —  Except  by  statute, 
the  recitals  in  a  deed  by  a  public  officer  are  not  primary  evidence  of 
the  facts  therein  contained  as  against  strangers  thereto,"  and  statutes 
giving  them  evidentiary  effect  apply  only  to  those  matters  which  are 
required  to  be  recited.''^  But  in  case  the  best  evidence  of  these  facts 
is  no  longer  available,  such  recitals  may  be  competent  secondary  evi- 
dence in  corroboration  of  possession  and  other  evidence  of  title.'^^ 


ings  &  Loan  Soc.  v.  Dcering,  66  Cal. 
281,  5  Pac.  353;  Beal  v.  Blair,  33 
Iowa  318;  Tartt  v.  Clayton,  109  111. 
579;  Tyler  v.  Herring,  67  Miss,  169, 
6  So.  840,  19  Am.  St.  Rep.  263. 

Where  a  deed  is  made  by  the  ad- 
ministrator of  a  mortgage  pursuant 
to  a  power  of  sale  contained  in  the 
mortgage,  the  recital  of  the  mort- 
gagee's death  and  the  appointment  of 
the  administrator  is  not  prima  facie 
evidence  of  these  facts.  Taylor  v. 
Lawrence,  148  111.  388,  36  N.  E.  74- 

63.  General  Recital  Sufficient. 
Where  S.  deed  executed  under  the 
power  of  sale  contained  in  a  mort- 
gage recites  compliance  with  the 
necessary  steps  preliminary  to  the 
sale,  the  fact  that  it  recites  certain 
essentials  of  the  notice  and  omits 
others,  does  not  rebut  the  presump- 
tion arising  from  such  recital.  Tartt 
V.  Clayton,  109  111.  579. 

64.  Savings  &  Loan  Soc.  v.  Deer- 
ing,  66  Cal.  281,  5  Pac.  353.  criticis- 
ing Jones  on  Mortgages,  §  1.895,  and 
explaining  the  cases  cited  as  a  basis 
for  a  contrary  rule.  Beal  v.  Blair, 
S3  Iowa  318;  Carico  v.  Kling,  11 
Colo.  App.  349,  53  Pac.  390. 

65.  Neilson  v.  Chariton,  60  Mo. 
386;  Hancock  v.  Whybark,  66  Mo. 
672. 
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66.  Alexander  v.  Campbell,  74 
Mo.  142;  Tapp  V.  Corey.  64  Tex.  594- 

67.  Nixon  v.  Cobleigh,  52  111.  387. 

68.  McCreary  v.  Reliance  Lumb. 
Co..  16  Tex.  Civ.  App.  45,  4i  S-  W. 

485- 

69.  Simson    v.    Eckstein,    22    Cal. 

581. 

70.  Naugher  v.  Sparks,  no  Ala. 
572,  18  So.  45. 

71.  Varick  v.  Tallman,  2  Barb. 
(N.  Y.)  113;  Hill  V.  Draper,  10 
Barb.  (N.  Y.)  454;  Ward  v.  Nece- 
dah  Lumb.  Co.,  70  Wis.  445,  35  N. 
W.  929;  Beemis  z'.  Weege,  67  Wis. 
435,  30  N.  W.  948;  Douglass  v.  Low- 
ell, 60  Kan.  239,  56  Pac.  I3- 

See  articles  "  Pubuc  Officers  ;" 
"  Presumptions  ;"  "  Title." 

Statutes  frequently  make  recitals 
in  such  deeds  prima  facie  evidence 
of  the  authority  for  and  regularity 
of  their  execution.  See  Chase  v. 
Whiting,  30  Wis.  544,  and  the  arti- 
cles above  referred  to. 

72.  Recitals  Not  Required.  —  A 
recital  in  an  official  deed  which  it  is 
no  part  of  the  officer's  duty  to  make 
is  not  evidence  of  the  truth  of  the 
fact  stated.  Hill  v.  Reynolds,  93  Me. 
25.  44  Atl.   135,  74  Am.  Dec.  329- 

73.  Watson  v.  Mulford,  21  N.  J. 
L.  500. 
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B.  ShERIFi^'s  Deed.  —  The  recitals  in  a  sheriff's  deed  of  his 
authority,  and  the  proper  performance  of  the  steps  prehminary  to 
the  sale,  are  not  competent  primary  evidence  of  these  facts,  except 
by  statute/* 

C.  Administrator's  Deed.  —  a.  Generally.  —  The  recitals  in  an 
administrator's  deed  of  his  authority  and  compliance  with  the 
requisites  preliminary  to  a  sale  are  not  evidence  of  these  facts  unless 
so  made  by  statute,"  but  they  must  be  proved  by  the  records."'^  In 
some  states  the  recitals  of  the  proper  performance  of  the  preliminary 
steps  are  prima  facie  evidence  after  the  administrator's  authority  has 
been  otherwise  shown. "^ 

b.  As  Secondary  Evidence.  —  The  recitals  of  authority  in  an 
administrator's  deed  may  be  competent  evidence  of  the  fact  recited 
when  the  best  evidence  is  no  longer  available,  and  the  grantee  in  the 
deed  or  his  successors  have  been  in  undisputed  possession  of  the 
premises  for  many  years.'^® 

4,  Deeds  by  Municipal  Corporations.  —  The  recitals  in  a  deed  by  a 
municipal  corporation  of  the  preliminary  requisites  to  its  valid 
execution  are  sufficient  evidence  of  these  facts  as  between  the 
parties,  if  the  acts  recited  are  within  the  corporate  powers." 

5.  Recitals  in  Patent.  —  The  recitals  in  a  patent  from  the  state 
of  the  performance  of  all  the  conditions  preliminary  to  its  issuance 
are  sufficient  proof  of  these  facts  as  against  any  one,^°  except  a 


See  infra  this  article,  "  Secondary 
Evidence — Recitals." 

74.  Douglass  v.  Lowell,  6o  Kan. 
239,  56  Pac.  13;  Masters  v.  Varner,  5 
Gratt.  (Va.)  168,  50  Am.  Dec.  114; 
Walton  V.  Hale,  9  Gratt.   (Va.)    194- 

See  articles  "  Public  Ofeicers  ;" 
"  Sheriffs  ;"  "  Title." 

75.  Competent  by  Statute. 
Bray  v.  Adams,  114  Mo.  486,  21  S. 
W.  853;  Camden  v.  Plain,  91  Mo. 
117,  4  S.  W.  86. 

76.  Riley  v.  Pool,  5  Tex.  Civ. 
App.  346,  24  S.  W.  85 ;  La  Plante  v. 
Lee,  83  Ind.  155;  Miller  v.  Miller,  63 
Iowa  387,   19  N.  W.  251. 

See  articles  "  Executors  and  Ad- 
ministrators." 

Competent  to  Show  Administra- 
tor's Belief  in  His  Authority.  —  On 
a  trial  of  an  application  to  enter 
nunc  pro  tunc  on  the  minutes  of  the 
court,  orders  appointing  an  adminis- 
trator and  granting  leave  to  sell  real 
estate,  the  recitals  in  a  deed  made  by 
the  administrator  that  the  sale  wa3 
made  under  the  authority  of  such  or- 
ders are  not  evidence  of  the  facts 
recited,    but   are,    however,    relevant 


and  competent  as  tending  to  show 
that  in  making  the  sale  the  adminis- 
trator did  not  undertake  to  act  inde- 
pendently of  leave  from  the  court, 
but  supposed  he  was  acting  under 
proper  orders.  Attaway  v.  Carswell, 
89  Ga.  343,  15  S.  E.  472. 

77.  Davie  v.  McDaniel,  47  Ga. 
19s ;  Terrell  v.  Martin,  64  Tex.   121. 

78.  Baeder  v.  Jennings,  40  Fed. 
199;  Gray  v.  Gardiner,  3  Mass.  399; 
Willetts  V.  Mandlenaum,  28  Mich. 
521  ;  Miles  z'.  Dana,  13  Tex.  Civ, 
App.  240,  36  S.  W.  848. 

79.  Gordon  r.  San  Diego,  lOi  Cal. 
522,  36  Pac.   18,  40  Am.  St.  Rep.  73. 

80.  Green  v.  Brennesholtz,  73  Pa. 
St.  423;  Morse  v.  Bellows,  7  N.  H. 
54Q,  28  Am.  Dec.  372;  Stark  v.  Bar- 
rett,  IS  Cal.  361., 

Recitals     in     a     Patent In  De 

Lancey  v.  Piepgras,  138  N.  Y.  26,  33 
N.  E.  822,  it  was  held  that  the  re- 
citals in  the  comptroller's  deed  to 
lands  held  under  a  patent  from  the 
state  which  were  sold  for  failure  in 
payment  of  quitrents,  were  printa 
facik'  evidence  of  the  existence  of  the 
jurisdictional  facts  authorizing  a  sale 
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claimant  under  a  previous  grant  from  the  same  source.^^ 

6.  Community  Property.  —  A  recital  in  a  deed  by  the  wife  that 
the  property  conveyed  was  her  separate  property  is  not  competent 
evidence  of  such  fact  as  against  her  husband.^-  But  a  recital  in  a 
deed  to  the  wife  that  the  consideration  was  paid  from  her  separate 
estate  has  been  held  prima  facie  evidence  of  this  fact  as  against  the 
husband  and  his  creditors.^"  But  it  has  likewise  been  held  to  the 
contrary  as  regards  the  husband's  creditors.®* 

7.  Recitals  as  Evidence  Against  Party  Offering  Deed.  —  Where  one 
party  introduces  in  evidence  a  deed  to  support  his  claim,  and  to 
which  he  is  a  party,  the  recitals  therein  are  competent  evidence 
against  him,®^  but  he  is  not  "estopped  to  deny  their  truth,  unless  he 


of  the  lands.  The  court  says :  "  The 
rule  is  firmly  established  that  the  is- 
suing of  a  patent  by  the  officers  of  a 
state  who  have  authority  to  issue  it 
upon  compliance  with  certain  condi- 
tions, is  always  presumptive  evidence 
of  itself  that  the  previous  proceedings 
have  been  regular,  and  that  all  the 
prescribed  preliminary  steps  have 
been  taken ;  and  the  recitals  in  it  are 
evidence  against  one  who  claims  un- 
der the  original  owner  by  a  subse- 
quent conveyance,  or  does  not  pre- 
tend to  claim  under  him  at  all ;  and 
the  grant  cannot  be  impeached  cqI- 
laterally  in  a  court  of  law  upon  the 
trial  of  an  ejectment." 

81.  Penrose  v.  Griffith,  4  Binn. 
(Pa.)    231. 

82.  Lewis  v.  Burns,  122  Cal.  358, 
55   Pac.   132. 

See  article  "  Huseaxd  and  \\  ife. 

83.  Recitals  in  Deed  to  Wife. 
In  McCutchen  v.  Purinton,  84  Tex. 
603,  19  S.  W.  710,  plaintiff  claimed 
certain  realty  as  against  her  hus- 
band's creditors  by  virtue  of  a  deed 
to  herself  reciting  that  the  considera- 
tion therefor  was  paid  out  of  her 
separate  estate,  and  that  the  property 
was  conveyed  to  her  as  her  separate 
property.  No  evidence  was  offered 
on  the  part  of  the  plaintiff  that  the 
purchase  money  was  from  her  sepa- 
rate estate,  but  the  court  held  that  the 
recitals  were  prima  facie  evidence  of 
this  fact,  even  as  against  the  hus- 
band and  his  creditors,  although  none 
of  them  were  parties  or  privy  to  the 
deed,  and  further  were  sufficient  to 
overcome  the  usual  presumption  that 
property  acquired  during  marriage  is 
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community  property.  The  court 
says  :  "  When  a  deed  containing  re- 
citals like  the  one  now  under  con- 
sideration is  found  to  have  been 
made  during  the  existence  of  the 
marriage,  and  no  evidence  is  offered 
to  explain  or  qualify  it,  the  pre- 
sumption must  be  indulged  that  it 
Vv-as  made  with  the  knowledge  and 
consent  of  the  husband  and  for  the 
purpose  of  making  the  property  the 
separate  estate  of  the  wife."  See 
also  Kahn  v.  Kahn,  (Tex.),  58  S-  W. 
825;   :Morrison  v.  Clark,  55  Tex.  437- 

84.  Wallace  v.  Pereles,  109  Wis. 
316,  85  N.  W.  371,  83  Am.  St.  Rep 
898,  53  L.  R.  A.  644. 

85.  111.  Land  &  Loan  Co.  v.  Bon- 
ner, 75  111.  315;  Fisk  V.  Flores,  43 
Tex.  340.  See  also  St.  ]\Iaxent  v. 
Puche.  4  Mart.,   (O.  S.),   (La.),  193. 

Recitals  in  Deed  As  Evidence 
Against  Party  Offering  It.  —  In 
Krueger  v.  Walker,  80  Iowa  JZZ-  45 
N.  W.  871,  plaintiff  attached  to  his 
petition  a  complete  abstract  of  title 
to  the  land  in  dispute,  in  which  all 
the  conveyances  of  the  land  begin- 
ning with  the  United  States  patent, 
were  shown.  In  the  last  deed  was  a 
recital  that  certain  heirs  of  C  con- 
veyed the  land  to  defendant.  The 
latter  contended  that  this  recital  re- 
lieved him  of  the  necessity  of  prov- 
ing C's  death.  The  court  held,  how- 
ever, that  this  amounted  merely  to  an 
admission  by  plaintiff  that  the  deed 
recited  that  C  was  dead. 

Joint  Deed.  —  Inadmissible  to 
Show  Title  in  One  Grantor  Only. 
Where  a  deed  is  executed  by  two  or 
more  joint  grantors,  it  is  not  admis- 
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claims  title  under  the  deed.^^ 

8.  Recitals  as  Declarations.  —  A.  Generally.  —  A  deed  is  some- 
times competent  as  a  declaration  concerning  matters  of  public  and 
general  interest,®'^  pedigree,'^  and  boundaries.®'' 

B.  Rules  Governing  Such  Use. — Where  a  deed  is  offered 
simply  as  a  declaration,  it  is  subject  to  the  general  rule  in  such  a 
case,  which  allows  proof  by  the  opposing  party  of  all  that  was  said 
at  the  time  the  declaration  was  made  in  the  connection  in  which  it 
is  offered. "^  The  rules  governing  the  competency  and  proof  of  such 
declarations  are  discussed  elsewhere.''^ 

9.  Eecitals  as  Admissions.  —  A.  Generally.  —  Recitals  in  deeds, 
although  not  amounting  to  an  estoppel,  are  competent  evidence 
against  the  parties  making  them,  and  their  privies,  as  admissions. ^- 

B.  Deed  Insufficient  as  Conveyance.  —  Although  a  deed  may 
not  amount  to  a  valid  conveyance,  statements  contained  in  it  are  com- 
petent against  the  grantor  as  admissions.''" 

C.  Recitals  as  Admissions  Must  be  Taken  as  a  Whole. 
When  a  recital  is  relied  upon  as  an  admission  by  the  parties  making 
it,  it  must  be  taken  as  a  w^hole,  both  as  to  favorable  and  unfavorable 
matters  therein  contained.®* 

10.  Recitals  in  Ancient  Deeds.  —  Recitals  in  ancient  deeds  are  evi- 
dence of  the  facts  therein  contained. °^  Such  deeds,  however,  must 
conform    to   all   the   requirements    essential   to   the    competency   of 


sible  as  evidence  of  title  in  one  of 
such  grantors  and  not  the  other;  be- 
ing a  joint  deed,  it  must  be  read  as 
such.  Story  v.  Birdwell,  (Tex.  Civ. 
App.),  45   S.  W.  847. 

86.  Stoever  v.  Whitman,  6  Binn. 
(Pa.)    416. 

87.  Bow  V.  Allcnstown,  34  N.  H. 
351,  69  Am.  Dec.  489;  Weld  v.  Mun- 
roe,  152  Mass.  297,  25  N.  E.  719. 
See  article  "  Declarations." 

88.  King  V.  Hyatt,  51  Kan.  504, 
22  Pac.  1,105,  34  Pac.  461,  27  Am. 
St.  Rep.  304;  Auerbach  v.  Wvlie,  84 
Tex.  615,  19  S.  W.  856,  20 'S.  W. 
776. 

89.  See  articles  "  Boundaries  " 
and  "  Declarations." 

90.  In  McLurd  v.  Clark,  92  N. 
C.  312,  a  deed  was  offered  as  a  dec- 
laration of  the  grantor  in  proof  of 
the  location  of  certain  boundary 
lines.  In  rebuttal  evidence  was  of- 
fered  of  the  grantor's  statement  made 
at  the  time  the  deed  was  delivered, 
that  he  did  not  know  where  this  line 
was.  The  exclusion  of  this  evi- 
dence was  held  error  on  the  ground 
that  all  that  was  said  in  connection 
at  the  time  of  the  delivery  was  com- 


petent in  explanation  of  the  declara- 
tion. 

91.  See  articles  "  Declarations  " 
and  "  Pedigree." 

92.  Box  V.  Lawrence,  14  Tex. 
545 ;  Stoever  v.  Whitman,  6  Binn. 
(Pa.)  416;  Harrison  v.  Castner,  11 
Ohio  St.  339.  See  article  "  Admis- 
sions." 

93.  Steed  v.  Knowles,  97  Ala. 
573.  12  So.  75;  Williamson  v.  Work, 
(Tex.  Civ.  App.),  77  S.  W.  266. 

Defective  Deed —  In  an  action  to 
reform  a  defective  deed,  the  fact 
that  the  description  of  the  land  is  too 
uncertain  to  determine  its  location 
does  not  render  it  so  void  that  it 
cannot  be  used  as  evidence  of  the  un- 
equivocal declarations  of  the  grantor 
therein  contained.  Ramsey  v. 
Loomis,  6  Or.  368. 

94.  Hoyatt  v.  Phifer,  15  N.  C. 
273.     See  article  "  Admissions." 

95.  Fulkeson  v.  Holmes,  117  U. 
S.  389;  Little  V.  Palister,  4  Me.  209; 
Paxton  V.  Price,  i  Yeates  (Pa.)  500; 
Bowser  v.  Cravener,  56  Pa.  St.  132; 
Scharff  V.  Keener,  64  Pa.  St.  376; 
Davis  V.  Gaines,  104  U.  S.  386. 
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ancient  instruments  generally,  a  discussion  of  which  will  be  found 
elsewhere.'-"^ 

11.  Recital  of  Delivery.  —  The  recital  of  delivery  usually  con- 
tained in  a  deed  is  some  evidence  of  this  fact  as  between  the 
parties. ^^     But  the  contrary  has  been  held.^^ 

12.  Consideration.  —  A,  As  Against  Strangers.  —  a.  Generally. 
As  against  persons  not  parties  or  privies  to  a  deed,  the  recitals  of 
the  nature,  amount  and  payment  of  the  consideration  are  not  even 
prima  facie  evidence.^^ 

b.  Grantor's  Creditors.  —  Such  recitals  are  no  evidence  against 
the  grantor's  pre-existing  creditors,  and  they  may  show  a  failure 
of  the  consideration  recited  for  the  purpose  of  setting  aside  a  con- 
veyance.^ But  as  against  subsequent  creditors  the  recitals  are  prima 
facie  evidence. - 

c.  Action  on  Vendor's  Lien.  —  In  an  action  by  the  grantor  to 
enforce  his  lien  for  the  purchase  price,  against  an  alleged  bona  fide 


96.  See  article  "Ancient  Docu- 
ments." 

97.  Neblet  v.  Neblet,  70  Miss. 
572,  12  So.  598;  Dennis  v.  Dennis, 
119  Mich.  380,  78  N.  W.  Z2,Z- 

Prima  Facie  Evidence —  In  the 
absence  of  proof  to  the  contrary,  a 
recital  in  a  deed  that  it  was  "  signed, 
sealed  and  delivered "  is  prima  facie 
evidence  of  delivery.  Gaither  v. 
Gibson,  61  N.  C.  530;  Diehl  v.  Emig, 
65  Pa.  St.  320;  Dawson  v.  Dawson, 
Rice  Eq.  (S.  C.)  243. 

98.  Hill  V.  McNichol,  80  Me. 
209,  13  Atl.  883. 

Recital  in  Certificate  of  Acknowl- 
edgment— .The  use  of  the  word 
"  delivered "  in  a  certificate  of 
acknowledgment  raises  no  presump- 
tion of  delivery  where  the  evidence 
shows  no  dehvery  previous  to  such 
acknowledgment.  Union  Mut.  L. 
Ins.  Co.  V.  Campbell,  95  111.  267. 

99.  United  States.  —  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417;  Lakin  v.  Sierra-Buttes  Gold 
j\Iin.  Co.,  25  Fed.  337. 

lozva.  —  De  Goey  v.  Van  Wyk,  97 
Iowa  491,  66  N.  W.  787. 

Kansas.  —  King  v.  ^leede,  60  Kan. 
539,  57  Pac.   113. 

Louisiana.  —  Groves  v.  Steel,  2  La. 
Ann.  480. 

Maine.  —  Burnham  v.  Dorr,  72  Me. 
198. 

Maryland.  —  Lake  Roland  El.  R. 
Co.  V.  Prick,  86  I\Id.  259,  37  Atl.  650. 
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Massachusetts.  —  Rose  v.  Taunton, 
119  Mass.  99. 

Nezsj  Hampshire.  —  Kimball  v. 
Fenner,  12  N.  H.  248. 

Nezv  York.  —  Whitbeck  v.  Whit- 
beck,  9  Cow.  266,  18  Am.  Dec.  503. 

Pennsylvania.  —  Lloyd  v.  Lynch, 
28  Pa.  St.  419,  70  Am.  Dec.  137; 
Bolton  V.  Johns,  5  Pa.  St.  145,  47 
Am.  Dec.  404. 

Action  Between  Joint  Vendees. 
Hecital  As  Evidence — The  recitals 
of  consideration  in  a  deed  are  compe- 
tent evidence  not  only  against  the 
grantor  but  also  against  each  of  joint 
vendees  in  an  action  between  them- 
selves.  Fitzpatrick  7'.  Harris,  8  Ala.  32. 

1.  Kimball  v.  Fenner,  12  N.  H. 
248;  Redmon  v.  Chandley.  119  N.  C. 
575,  26  S.  E.  255.  But  see  Pool  v. 
Cummings,  20  Ala.  563. 

Recital  of  Consideration  As 
Against  Grantor's  Creditors —  In  ac- 
tions between  the  grantee  and  the 
creditors  of  the  grantor  to  set  aside 
an  alleged  fraudulent  conveyance, 
the  recital  of  consideration  in  the 
deed  is  not  competent  evidence 
against  such  creditors.  Houston  v. 
Blackman,  66  Ala.  559;  Branch  Bank 
v.  Kinsey,  5  Ala.  9 ;  McCain  v.  Wood, 
4  Ala.  258;  Minnesota  Stock  Yards 
&  P.  Co.  V.  Halonen,  56  Minn.  469, 
57  N.  W.  1,135.  See  article  "  Fraud- 
ulent Conveyances." 

2.  Graugh  v.  Henderson,  2  Head 
(Tenn.)  628.  See  article  "Fraudu- 
lent Conveyances." 
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purchaser  from  his  vendee,  the  recital  of  consideration  in  the  second 
deed  is  not  evidence  in  favor  of  the  grantee  therein.^ 

d.  Recital  in  Subsequent  Recorded  Deed.  —  The  recital  of  the  pay- 
ment of  the  consideration  in  a  subsequent  recorded  deed  is  not 
evidence  of  this  fact  as  against  the  grantee  in  a  prior  unrecordt'd 
conveyance  of  the  same  property.-*  A  contrary  ruling  has  been 
made,  however,  but  it  seems  to  be  based  upon  the  effect  of  the 
recording  act.^ 

_B.  As  Against  Partii^s  and  Privie:s.  —  The  recital  of  consider- 
ation is  usually  considered  as  competent  evidence  against  either 
grantor  or  grantee  in  actions  between  themselves  or  by  third 
persons  against  them.°  It  has  been  held,  however,  that  such  recitals 
are  not  evidence  against  the  grantee  in  an  action  for  the  purchase 
price/     So  where  the  instrument  is  a  deed  poll  the  grantee  is  not 


3.  High  V.  Batte,  lo  Yerg. 
(Tenn.)  335. 

4.  Alabama.  —  Nolen  v.  Gwvn,  16 
Ala.  725. 

California.  —  Long  v.  Dollarhide, 
24  Cal.  218. 

Florida.  —  Lake  v.  Hancock,  38 
Fla.  S3,  20  So.  811. 

Michigan.  —  Shotwell  v.  Harrison, 
22  Alich.  410,  but  see  dissenting  opin- 
ion by  Campbell,  J. 

Ohio.  —  Alorris  v.  Daniels,  35  Ohio 
St.  406. 

Pennsylvania.  —  Lloyd  v.  Lynch,  28 
Pa.  St.  419,  70  Am.  Dec.  137. 

7'exas.  —  Hawley  v.  Bullock,  29 
Tex.  217;  Watkins  v.  Edwards,  23 
Tex.  443. 

5.  Wood  V.  Chapin,  13  N.  Y.  509, 
67  Am.  Dec.  62 ;  Lacustrine  Pert.  Co. 
V.  Lake  G.  &  F.  Co.,  82  N.  Y.  476; 
Vorebeck  v.  Roe,  50  Barb.  (N.  Y.) 
302;  Doody  V.  Hollwedel,  22  App. 
Div.  456,  48  N.  Y.  Supp.  93;  Turner 
V.  Howarc',  10  App.  Div.  555,  42  N. 
Y.  Supp.  335;  Clapp  V.  Tirrell,  20 
Pick.  (Mass.)  247.  See  also  Allen 
7'.  Kennedy,  91  Mo.  324,  2  S.  W.  142; 
Bayliss  v.  Williams,  6  Coldw. 
(Tenn.)    440. 

Recital —  Prior  Unrecorded  Mort- 
gage—  In  Jackson  v.  IMcChcsncy,  7 
Cow.  360,  17  Am.  Dec.  521,  where 
the  grantee  in  a  prior  unrecorded 
mortgage  sought  to  set  aside  a  sub- 
sequent recorded  deed  as  fraudulent, 
the  recital  of  consideration  in  such 
deed  was  held  prima  facie  evidence 
that  a  valuable  consideration  had 
been     paid.     Sutherland,     J.,     says: 


"  The  acknowledgment  in  a  deed  of 
the  receipt  of  the  consideration 
money  is  prima  facie  evidence  of  its 
payment.  It  is  equivalent  to,  and 
like  a  receipt  for,  money.  It  is  liable 
to  be  explained  or  contradicted;  but 
until  impeached,  it  is  legal  and  com- 
petent evidence  of  payment.  Nor  is 
its  operation  confined  to  the  imme- 
diate parties  to  the  deed.  It  does  not 
operate  by  way  of  estoppel,  but  as 
evidence  merely,  and  must  have  the 
effect  of  sustaining  the  deed,  by  es- 
lablishing  prima  facie  the  considera- 
tion for  which  it  was  given,  against 
any  person  who  may  seek  collaterally 
to  impeach  it." 

6.  See  cases  in  note   12  infra. 

In  an  Action  to  Enforce  a  De- 
fective Deed  As  a  Contract  to  Con- 

■'■^y "In  the  absence  of  any  proofs 

to  the  contrary,  the  consideration  ex- 
pressed in  such  imperfect  deed  will 
be  presumed  to  be  the  true  consider- 
ation for  the  conveyance."  South 
Portland  Land  Co.  v.  Alungcr,  36  Or. 
457.  54  Pac.  815,  60  Pac.  5 ;  Dreutzer 
z:  Lawrence,  58  Wis.  594,  17  N.  W. 
423- 

7.  Recital  of  Consideration  Not 
Evidence  Against  Grantee.  —  In  a 
suit  ^  by  the  grantor  to  enforce  his 
vendor's  Hen  for  the  consideration,  it 
\vas  held  that  the  recital  of  the  con- 
sideration in  the  deed  was  not  evi- 
dence against  the  grantee  therein. 
The  court  says:  "It" is  true  that  the 
recital  of  the  consideration,  made  in 
a  deed,  is  prima  facie  evidence  in  an 
action  against  the  grantor,  when  suit 
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bound  by  its  recitals,^  though  it  has  been  held  otherwise  where  he 
has  accepted  such  a  deed.''  When  the  instrument  has  been  executed 
by  both  parties  it  would,  of  course,  be  the  statement  of  both,  and 
evidence  against  either. 

C.  Parol  Evidence.  —  a.  Generally.  —  Although  at  one  time/" 
and  in  some  jurisdictions  until  quite  recently,^^  the  recital  of  consid- 
eration in  a  deed  was  conclusive  upon  the  parties  thereto  and 
their  privies,  it  is  now  a  well  settled  rule,  subject  to  some  exceptions 
and  'imitations,  that  this  recital  is  only  prima  facie,  and  not  conclu- 
sive evidence  of  the  actual  consideration,  and  may  be  both  varied  and 
contradicted  for  certain  purposes  by  parol. ^-     The  burden  of  proof, 


is  brought  for  a  breach  of  covenant, 
or  other  cause,  by  the  grantee, 
founded  upon  the  sale ;  but  I  know 
of  no  case  which  holds,  or  principle 
which  will  allow,  such  recital  by  the 
grantor,  to  be  used  as  evidence  in  his 
own  behalf,  in  an  action  for  the  pur- 
chase mone3^  If  he  relies  upon  that, 
he  must  also  admit  that  it  was  "  in 
hand  paid,"  for  it  is  an  entire  recital 
and  admission  by  himself,  and  not 
by  his  grantee;  and  it  would  be  the 
introduction  of  a  novel  doctrine  into 
the  law  were  we  to  hold  that  admis- 
sions and  recitals  of  this  kind,  made 
by  the  grantor  in  his  deed,  operate 
as  an  admission  by  the  grantee  of  a 
corresponding  liability,  or  furnish 
any  evidence  against  him  in  an  action 
for  the  purchase  price,  or  on  a  bill  to 
establish  and  enforce  a  vendor's  lien. 
The  experience  of  all  teaches  that 
this  recital  in  a  deed  is  evidence  of 
the  slightest  kind  even  against  the 
grantor,  in  an  action  against  him  for 
breach  of  covenant ;  and  is  only  al- 
lowed to  be  prima  facie  evidence  be- 
cause it  is  in  form  an  admission." 
]\Iowrey  v.   Vandling,  9  Mich.   39. 

8.  Poyntell  v.   Spencer,  6  Pa.   St. 

254. 

9.  Hubbard  v.  Marshall,  50  Wis. 
322,  6  N.  W.  497. 

10.  In  Jack  v.  Dougherty,  3  Watts 
(Pa.)  151,  will  be  found  an  extended 
discussion  of  the  old  cases  on  the 
subject  of  the  competency  of  parol 
evidence  of  the  consideration  for  a 
deed.  So  also  in  McCrea  v.  Pur- 
mort,  16  Wend.  (N.  Y.)  460,  30  Am. 
Dec.  103,  and  Gully  v.  Grubbs,  i  J. 
J.  Marsh.   (Ky.)  387. 

11.  In  North  Carolina — Until 
quite    recently    North    Carolina   fol- 
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lowed  the  old  rule  excluding  parol 
evidence  to  vary  the  recital  of  con- 
sideration. But  in  Barbee  v.  Bar- 
bee,  109  N.  C.  299,  13  S.  E.  792,  this 
court  after  reviewing  previous  decis- 
ions in  this  state  in  order  to  finally 
settle  the  question,  concludes  to 
adopt  the  rules  generally  applied  on 
this  subject  in  the  other  states  over- 
ruling all  previous  cases  to  the  con- 
trary. 

12.  Arkansas.  —  Hoover  v.  Bink- 
ley,  66  Ark.  645,  51  S.  W.  73; 
Vaugine  v.  Taylor,  18  Ark.  65. 

Colorado.  —  Cheesman  v.  Nicholl, 
(Colo.  App.),  70  Pac.  797;  Brown  v. 
State,  5  Colo.  496. 

Connecticut.  —  Meeker  v.  Meeker, 
16  Conn.  383. 

Delaware.  —  Callaway  v.  Hearn,  i 
Houst.   607. 

Florida.  —  Solary  7'.  Stultz,  22  Fla. 
263. 

Georgia.  —  Harkless  v.  Smith,  115 
Ga.  350,  41  S.  E.  634;  Harwell  v. 
Fitts,  20  Ga.  723. 

Illinois.  —  Harts  v.  Emery,  184  111. 
560,  56  N.  E.  865 ;  Howell  v.  Moores, 
127  ill.  67,  19  N.  E.  863;  Primm  v 
Legg,  67  111.  500;  Booth  V.  Hynes,  54 

111.  363. 

Indiana.  —  Lowry  v.  Downey,  150 
Ind.  364,  50  N.  E.  79;  Wallace  v. 
Gofif,  71  Ind.  292;  Stearns  v.  Dubois, 
55  Ind.  257. 

loiva.  —  Bristol  Sav.  Bank  z', 
Stiger,  86  Iowa  344,  53  N.  W.  265. 

Kansas.  —  jMilich  v.  Armour  Pack. 
Co.,  60  Kan.  2r29,  56  Pac.  i. 

Kentucky.  —  Shires  v.  Johnson,  18 
Ky.  L.  Rep.  853,  38  S.  W.  694;  Dav- 
enport V.  McCampbell,  17  B.  Mon. 
38;  Gully  V.  Grubbs,  i  J.  J.  Marsh. 
387;  Neurenberger  i'.  Lehenbauer,  23 
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K:y.  L.  Rep.  1,753,  66  S.  W.  15. 

Massachusetts.  —  Cardinal  v.  Had- 
ley,  158  Mass.  352,  zi  N.  E.  575,  35 
Am.  St.  Rep.  492. 

Michigan.  —  Fitzpatrick  v.  Hoff- 
man, 104  Alich.  228,  62  N.  W.  349; 
White  V.  Rice,  112  Mich.  403,  70  N. 
VV.  1,024. 

Minnesota.  —  Kumlcr  v.  Ferguson, 
7  Minn.  442. 

Missouri.  —  Hall  v.  Alorgan,  79 
Mo.  47;  Wood  V.  Broadley,  76  Mo. 
23- 

Nebraska.  —  Fall  v.  Glover,  34 
Neb.  522,  52  N.  \V.   168. 

Nexv  Jersey.  —  Silvers  v.  Potter,  48 
N.  J.  Eq.  539,  22  Atl.  584. 

Neiv  York.  —  Stackpole  v.  Robbins, 
47  Barb.  212. 

0/no.  —  Vail  v.  McMillan,  17  Ohio 
St.  617. 

Oregon.  —  Brown  v.  Cahalin,  3  Or. 
45- 

Pennsylvania.  —  Henry  v.  Zurflieh, 
Sf03  Pa.  St.  440,  53  Atl.  243;  Jack  v. 
Dougherty,  3  Watts  151. 

South  Carolina.  —  Lenhardt  V. 
Ponder,  64  S.  C.  354,  42  S.  E.  169. 

Tennessee.  —  Perry  v.  Central  S. 
R.  R.  Co.,  5  Coldw.  138. 

'Texas.  —  Womack  v.  Wamble,  7 
Tex.  Civ.  App.  273,  27  S.  W.  154; 
Lanier  v.  toust,  81  Tex.  186,  16  S. 
W.  994. 

Utah.  —  Miller  v.  Livingston,  22 
Utah  174,  61  Pac.  569. 

Vermont.  —  Wheeler  v.  Campbell, 
68  Vt.  98,  34  Atl.  35;  Holbrook  v. 
Holbrook,  30  Vt.  432. 

Washington.  —  Ordway  v.  Downey, 
18  Wash.  412.  51  Pac.  1,047,  52  Pac. 
228.  63  Am.  St.  Rep.  892. 

Wisconsin.  —  Kickland  v.  Menasha 
Wooden  Ware  Co.,  68  Wis.  34,  31  N, 
W.  471,  60  Am.  Rep.  831. 

Leading  Case Reason  for  Rule. 

In  a  leading  case,  McCrea  v.  Pur- 
mort,  16  Wend.  (N.  Y.)  460,  30  Am. 
Dec.  103,  the  deed  recited  a  money 
consideration,  but  parol  evidence 
was  admitted  to  show  that  in  fact 
the  consideration  was  not  money  but 
iron  of  a  certain  quantity  and  value. 
The  admission  of  this  evidence  was 
held  proper.  The  court  after  re- 
viewing extensively  previous  cases 
on  this  point  says :  "  The  acknowl- 
edgment of  the  payment  of  the  con- 
sideration in  a  deed  is  a  fact  not  es- 


sential to  the  conveyance.  It  is  im- 
material whether  the  price  of  the 
land  was  paid  or  not ;  and  the  ad- 
mission of  its  payment  in  the  deed 
is  generally  merely  formal.  But  if 
it  be  inserted  for  the  purpose  of  at- 
testing the  fact  of  payment  (as  it 
seldom  if  ever  is,  in  this  country), 
it  is  not  better  evidence  than  a  sealed 
receipt  on  a  separate  p.iper  would 
be ;  and,  as  we  have  already  said,  it 
seems  to  us  that  it  would  not  be  as 
good,  for  obvious  reasons.  The 
practice  of  inserting  such  acknowl- 
edgments in  deeds  is  very  common, 
whether  the  consideration  had  been 
paid  or  not.  "  For  and  in  consider- 
ation of  dollars,  in  hand  paid," 

is  a  commonplace  phrase,  which  may 
be  found  in  deeds  generally  ;  and  it  is 
seldom  intended  as  evidence  of  pay- 
ment, or  for  any  other  practical  pur- 
pose, except  to  show  the  amount  of 
consideration.  To  establish  the  con- 
clusiveness of  such  loose  expressions, 
therefore,  might  produce  extensive 
injustice.  .  .  .  Looking  at  the 
strong  and  overwhelming  balance 
of  authority,  as  collectible  from 
the  decisions  of  the  American  courts, 
the  clause  in  question,  even  as 
between  the  immediate  parties,  comes 
down  to  the  rank  of  prima  facie 
evidence,  except  for  the  purpose  of 
giving  effect  to  the  operative  words 
of  the  conveyance.  To  that  end,  and 
that    alone,    is    it    conclusive." 

Competent  for  All  Purposes  Ex- 
cept to  Defeat  Deed "  The  only  ef- 
fect of  the  consideration  clause  in  a 
deed  is  to  estop  the  grantor  from  al- 
leging that  it  was  executed  without 
consideration,  and  to  prevent  a  re- 
sulting trust  in  the  grantor;  and 
.  .  .  for  every  purpose  the  con- 
sideration may  be  varied  or  exp[ained 
by  parol  proof."  Tolman  v.  Ward, 
86  Me..  303,  29  Atl.  1,081,  41  Am.  St. 
Rep.  556;  Perry  v.  Central  S.  R.  R. 
Co.,  5  Coldw.  (Tenn.)  138;  Good- 
speed  V.  Fuller,  46  Me.  141,  71  Am. 
Dec.   572. 

A  Nominal  Consideration  may  be 
supplemented  by  proof  of  an  ad- 
ditional or  different  consideration. 
Hitz  V.  National  Met.  Bank,  in 
U.  S.  722;  Moore  v.  Ringo,  82 
Mo.  468 ;  Watterson  v.  Allegheny 
Val.  R.  Co.,  74  Pa.  St.  208;  Galves- 
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however,  rests  upon  the  party  alleging  a  consideration  differing  in 
kind  or  amount  from  that  recited." 

b.  Sometimes  Conclusk'e.  — This  recital  is  held  to  be  conclusive  in 
some  cases  upon  equitable  grounds,  when  the  rights  of  third  parties 
who  have  relied  upon  it  might  be  injuriously  affected  if  parol  evi- 
dence were  permitted  to  be  introduced." 

c.  Equitable  Relief,  —  The  rules  relating  to  the  admissibility  of 
parol  evidence  to  vary  or  contradict  the  recital  of  consideration  have 
no  application  to  suits  for  equitable  relief  on  the  ground  of  fraud, 
accident  or  mistake,^"  and  a  deed  absolute  on  its  face,  reciting  the 
payment  of  a  consideration,  may  be  shown  to  be  in  fact  a  mortgage 
even  as  between  the  parties  thereto,  under  proper  circumstances.^" 

d.  Persons  to  Whom  Rules  Apply.  —  The  rules  relating  to  parol 
evidence  ordinarily  have  no  application  to  any  persons  except  the 
parties  to  the  deed  and  their  privies,^'  in  accordance  with  the  general 


ton  H.  &  S.  A.  R.  R.  Co.  V.  Pfeuffer, 
56  Tex.  66. 

Deeds  Collaterally  in  Issue The 

rule  excluding  parol  evidence  of  con- 
sideration does  not  apply  when  the 
deed  is  only  collaterally  in  issue. 
Johnson  v.  Taylor,  15  N.  C.  355; 
Mygatt  V.  Coe,  147  N.  Y.  456,  42  N. 
E.  17.  See  article  "  Parol  Evi- 
dence." 

13.  Harraway  v.  Harraway,  136 
Ala.  499,  34  So.  836;  Burkholder  v. 
Henderson,  78  Mo.  App.  287. 

14.  Action      on      Vendor's      Lien 

Against  Bona   Fide   Purchaser In 

as  action  against  a  bona  Ude  pur- 
chaser, by  the  vendor  on  his  lien  for 
the  purchase  price,  a  recital  of  con- 
sideration is  conclusive  against  the 
latter.  Kilpatrick  v.  Kilpatrick,  2t, 
]\Iiss.  124,  55  Am.  Dec.  79. 

Recital  in  Deed  of  Advancement. 

Conclusive  on  Grantee In  Palmer 

V.  Culbertson,  143  N.  Y.  213,  38  N. 
E.  199,  it  was  held  that  the  recital 
of  the  consideration  in  a  deed  shown 
to  be  an  advancement,  was  conclusive 
on  the  grantee  as  feo  the  value  of  the 
property  so  conveyed. 

Fraudulent     Conveyance In    an 

action  to  set  aside  a  fraudulent  con- 
veyance, the  party  to  whom  the  fraud 
is  imputed  will  not  be  permitted  to 
give  parol  evidence  of  consideration 
other  than  that  recited  in  the  deed. 
Gaibreath,  Stewart  &  Co.  v.  Cook, 
30  Ark.  417;  Davidson  v.  Jones.  26 
^liss.  56;  Hildreth  v.  Sands,  2  Johns 
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Ch.  (N.  Y.)  35.  See  also  Burrage 
Lessee  v.   Beardsley,   16  Ohio  438. 

Contra.  —  Pique,  Manier  &  Hall  v. 
Arendale,  71  Ala.  91 ;  Tolman  v. 
Ward,  86  Me.  303,  29  Atl.  1,081,  41 
Am.  St.  Rep.  556;  Bullard  v.  Briggs, 
7  Pick.  (Mass.)  533,  19  Am.  Dec.  292; 
]Moore  v.  Ringo,  82  Mo.  468;  Scog- 
gin  V.  Schloath,  15  Or.  380,  15  Pac. 
635,  and  see  fully  article  "  Fraudu- 
lent Conveyances." 

Showing  Parol  Trust  to  Eebut 
Fraud —  In  an  action  by  the  cred- 
itors of  the  grantor  to  set  aside  a 
conveyance  as  fraudulent,  where  the 
deed  recited  simplj^  a  money  consid- 
eration, it  was  held  competent  for 
the  grantee  to  show  by  parol  in  sup- 
port of  the  conveyance  and  to  rebut 
evidence  of  fraud  that  the  actual 
consideration  was  a  parol  trust. 
Columbia  Nat.  Bank  v.  Baldwin, 
(Neb.),  90  N.  W.  890,  (citing  and 
commenting  extensively  on  the 
authorities). 

Breach  of  Covenant.  —  Action 
Against  Eemote  Grantor In  ac- 
tions bj'  a  subsequent  vendee  against 
a  remote  grantor,  the  recital  of  con- 
sideration is  sometimes  held  con- 
clusive on  the  latter.  See  infra, 
"  Actions  on  Covenants,"  notes  25- 
28. 

15.  See  the  articles  "Fraud;" 
"  Mistake  ;"  "  P-\rol  Evidence  ;" 
"  Consideration." 

16.  See  articles  "  ]\Iortgage;s  ;" 
"  P.\ROL    Evidence." 

17.  See  notes  99-1  supra. 
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rule  that  recitals  are  not  evidence  against  strangers  to  the  instru- 
ment containing  them.^* 

e.  Recital  of  Payment.  —  The  recital  in  a  deed  of  the  payment  of 
the  consideration  either  wholly  or  in  part  is  merely  a  receipt,  and 
parol  evidence  is  admissible  to  show  that  in  reality  such  consider- 
ation is  wholly  or  partially  unpaid. ^^ 

f.  Limitations  Upon  Admissibility  of  Parol  Evidence.  —  (1.)  Dis- 
tinction Between  General  and  Special  Recital.  —  The  rule  as  generally 
stated  and  applied  makes  no  distinction  between  a  recital  which 
is  general  in  its  nature  and  one  which  purports  to  set  forth  the 
consideration  specifically  and  completely. -°  In  some  cases,  however, 
it  has  been  held  that  where  the  recital  is  specific  parol  evidence  is 
not  competent.-^  So  also  in  a  few  cases  it  has  been  held  that  some 
such  general  expression,  as  "  for  other  considerations,"  is  necessary 
to  let  in  proof  of  a  consideration  in  addition  to  that  recited.-- 


18.  See  "  Recitals — Generally/' 
supra,  this  article. 

19.  Illinois.  —  Elder  v.  Hood,  38 
111.  533;  Kimball  v.  Walker,  30  111. 
482;  Ayers  v.  McConnell,  15  111.  230. 

Maine.  —  Bassett  v.  Bassett,  55  Me. 
127;  Burbank  v.  Gould,  15  Me.  118; 
Schillinger  v.  McCann,  6  Me.  364- 

Maryland.  —  Thompson  v.  Corrie, 
57  Md.  197;  Bratt  v.  Bratt.  21  :Md. 
578;  Carr  v.  Hobbs,  11  :\Id.  28;. 

Massachusetts.  —  Cardinal  v.  Had- 
ley,  158  Mass.  352,  33  N.  E.  575.  35 
Am.  St.  Rep.  492;  Ely  v.  Wolcott,  4 
Allen  506;  Wilkinson  v.  Scott,  17 
Mass.  249. 

Missouri.  —  Fontaine  v.  Boat- 
men's  Sav.   Inst,   57  Mo.  552- 

New  York.  —  Bowen  v.  Bell,  20 
Johns.  338;  Shephard  v.  Little,  14 
Johns.  209. 

Pennsylvania.  —  Hamilton  v.  AIc- 
Guire.  3  Serg.  &  R.  355- 

South  Carolina.  —  Daniels  v.  Moses, 
12  S.  C.  130. 

Texas.  —  Gibson  v.  Fifer,  21  Tex. 
?.6o. 

Vermont.  —  Beach  v.  Packard,  10 
Vt.  96,  2,2,  Am.  Dec.  185. 

20.  Steed  v.  Hinson,  76  Ala.  298; 
Moore  v.  Ringo,  82  Miss.  468.  And 
see  cases  under  note  12  supra. 

21.  Girod  v.  Vines,  23  La.  Ann. 
588;  Christopher  v.  Christopher,  64 
Md.  583,  3  Atl.  296;  Delemater  v. 
Bush.  45  How.  Pr.  (N.  Y.)  382.  And 
see  Hays  v.  Peck,  107  Ind.  389,  8  N. 
E.   274. 


"  It  has  been  held  by  this  court  that, 
where  the  consideration  is  expressed 
and  fully  stated  in  the  contract  in 
unmistakable  language,  it  is  not  com- 
petent to  add  to,  change,  or  vary  the 
consideration  by  parol  evidence.  De 
Goey  V.  Van  Wyk,  97  Iowa  491,  66 
N.  W.  787;  Kelly  v.  Chicago  M.  & 
St.  P.  R.  Co.,  93  Iowa  436,  61  N.  W. 
957 ;  Cedar  Rapids  &  AI.  R.  R.  Co.  v. 
Boone  Co.,  34  Iowa  45,  and  cases 
cited.  Without  at  this  time  approv- 
ing all  that  is  said  in  these  cases, 
and  conceding  that  for  certain  pur- 
poses the  consideration  may  be  shown 
to  be  different  from  that  which  is  ex- 
pressed, yet  this  rule  cannot  be  em- 
ployed for  the  purpose  of  varying  the 
effect  of  a  deed.  Schrimper  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  115  Iowa 
35,.  82  N.  W.  916. 

22.  Recital  Must  Indicate  Other 
Considerations.  —  In  the  early  New 
York  cases  of  Schemerhorn  v.  Van- 
derheyden,  i  Johns.  139;  Howes  v. 
Barker,  3  Johns.  506;  Maigley  v. 
Hauer,  7  Johns.  341,  it  is  held  that 
where  the  consideration  is  expressed 
as  stated,  and  it  is  not  said  also  "  and 
for  other  considerations,"  parol  evi- 
dence is  inadmissible  to  vary  the  re- 
cital. But  these  cases  seem  to  have 
been  overruled  by  the  later  case  of 
McCrea  v.  Permort,  16  Wend.  460, 
30  Am.  Dec.  103.  See  also  Cassard 
V.  McGlannan,  88  Md.  168,  40  Atl. 
711. 

When     Recital     Indicates     Other 
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(2.)  Inadmissible  to  Defeat  Conveyance.  —  (A.)  Generally. —  A  very- 
general  and  well  recognized  limitation  upon  parol  evidence  in 
this  class  of  cases  is  that  its  introduction  must  not  result  in 
defeating  the  conveyance.-^     There  are  cases  to  the  contrary,  how- 


Considerations Where  it  is  recited 

that  a  conveyance  is  made  for  a  par- 
ticular consideration  and  "  for  other 
considerations,"  it  is  competent  to 
show  any  additional  consideration 
even  in  jurisdictions  where  the  recital 
has  been  held  conclusive.  Chesson  v. 
Pettijohn,  28  N.  C.  121. 

23.  Arkansas.  —  Vaugine  v.  Tay- 
lor, 18  Ark.  65. 

Colorado.  —  Cheesman  v.  NichoII, 
(Colo.  App.),  70  Pac.  797;  Brown  v. 
State,  5  Colo.  496. 

f/o;-/da.  —  Campbell  v.  Carruth,  2>2 
Fla.  264,  13  So.  432. 

Kansas.  —  Johnston  v.  Wmfield 
Town  Co.,  14  Kan.  300. 

Maine.  —  Goodspeed  v.  Fuller,  46 
Me.  14,  71  Am.  Dec.  572'- 

Maryland.  — WooWm  v.  Hillen,  9 
Gill  185,  52  Am.  Dec.  690. 

Missouri.  —  HoUocher  v.  Hollocher, 
62  Mo.  267. 

Nczv  Hampshire.  —  Farrington  v. 
Barr,  36  N.  H.  86. 

New  York.  —  Stackpole  v.  Robbins, 
47  Barb.  212. 

South  Carolina.  —  Lavender  v. 
Daniel,  58  S.  C.  125,  36  S.  E.  546. 

Wisconsin.  —  Hanson  v.  Michelson, 
19  Wis.  525. 

Where  the  deed  recites  a  considera- 
tion of  one  dollar  and  the  contem- 
plated benefits  arising  from  the  loca- 
tion and  construction  of  a  railroad, 
parol  evidence  of  an  agreement  to  lo- 
cate a  depot  in  a  certain  place  is  not 
competent  for  the  purpose  of  defeat- 
ing the  conveyance.  Galveston  H.  & 
S.  A.  R.  Co.  V.  Pfeuffer,  56  Tex.  66; 
Houston  &  T.  C.  R.  Co.  v.  McKinney, 
55  Tex.  176. 

Agreement  to  Support  Grantor. 
In  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec.  638,  it  was  held 
error  to  allow  parol  evidence  that  a 
condition  for  the  grantor's  support 
by  the  grantee  was  part  of  the  con- 
sideration, for  the  purpose  of  defeat- 
ing the  deed.  So  also  in  Byars  v. 
Byars,  10  lex.  Civ.  App.  565.  32  S. 

W.  925- 
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In  Halvorsen  ?•.  Halvorsen,  (Wis.), 
97  N.  W.  494,  it  appeared  that  plain- 
tiffs had  conveyed  the  land  in  ques- 
tion to  one  of  their  sons  in  consid- 
eration of  an  agreement  by  him  to 
support  them  during  their  life.  The 
consideration  was  not  expressed  in 
the  deed,  but  was  merely  an  oral 
agreement.  This  son  executed  the 
agreement  for  support  during  a  cer- 
tain period,  and  then  by  consent  of 
all  parties,  conveyed  the  land  to  an- 
other son,  upon  the  same  oral  con- 
sideration with  an  additional  sum  in 
money.  After  the  death  of  this  last 
grantee,  his  wife  refused  to  continue 
the  support  of  plaintiffs.  The  action 
was  brought  to  declare  and  enforce 
by  sale  a  lien  upon  the  property  for 
the  amount  necessary  to  fulfill  the 
contract  for  support.  The  court  held 
that  this  oral  agreement  having  been 
partly  executed,  could  be  shown  by 
parol  as  part  of  the  consideration. 
It  was  held  that  this  suit  did  not 
amount  to  an  action  for  the  forfeiture 
of  title,  nor  was  its  effect  to  create  by 
parol  a  reservation  of  an  interest  in 
the  land. 

Agreement  to  Hesell  Property. 
In  Hall  V.  Hall,  8  N.  H.  129,  where 
the  deed  recited  a  money  considera- 
tion, the  grantee  sought  to  show  by 
parol  that  no  value  had  been  fixed 
upon  the  land  conveyed,  but  that  the 
grantee  should  pay  a  debt  owing  by 
the  grantor  and  pay  to  the  latter  all 
over  this  amount  resulting  from  a 
sale  of  the  property.  This  was  ob- 
jected to  on  the  ground  that  it  tended 
to  defeat  a  conveyance,  but  was  held 
competent  on  the  ground  that  "  If  the 
plaintiff  might  prove  an  absolute  con- 
tract to  pay  further  sum,  he  might 
prove  a  conditional  one,"  depending 
upon  the  contingency  of  defendant's 
making  a  sale  of  the  property  for  a 
greater  sum.  See  also  Beagle  v. 
Harby,  75  Hun  310,  26  N.  Y.  Supp 
375 ;  Rabsuhl  v.  Lack,  35  Mo.  316; 
Thomas  v.  Barker,  37  Ala.  392.     But 
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ever.-*  This  limitation  has  no  application  to  deeds  so  defectively 
executed  as  not  to  convey  title  ;-^  nor  when  the  conveyance  has  been 
already  set  aside  by  creditors  because  without  consideration,  and 
the  grantee  seeks  to  show  that  it  has  been  set  aside  to  support  his 
action  on  the  covenants  of  warrantv.-" 


see   Griswold  v.   Messenger,   6   Pick. 
(Mass.)  517. 

So  in  Kickland  v.  Menasha  Wooden 
Ware  Co.,  68  Wis.  34,  31  N.  W. 
417,  60  Am.  St.  Rep.  831,  it  was  held 
proper  to  show  by  parol  that  in  ad- 
dition to  a  recited  money  considera- 
tion the  grantor  was  to  receive  one- 
half  the  price  received  for  the  prop- 
erty in  case  of  a  re-sale. 

Showing  no  Consideration  in  Aid 

of    the    Construction    of    Deed In 

Horner  v.  Chicago,  1.1.  &  St.  P.  R. 
Co.,  38  Wis.  165,  the  deed  recited  a 
consideration  of  one  dollar  and  con- 
tained a  clause  providing  for  the  con- 
struction of  the  railroad  and  the  lo- 
cation of  a  depot  upon  the  granted 
premises.  The  action  was  to  recover 
the  land  for  breach  of  a  condition 
subsequent.  Parol  evidence  that  no 
consideration  was  in  fact  paid  was 
held  competent.  "  It  was  competent 
for  the  plaintiff  to  prove  by  parol  evi- 
dence, not  for  the  purpose  of  show- 
ing the  deed  void  in  its  inception,  but 
as  a  circumstance  bearing  upon  the 
intention  of  the  parties  and  thus  aid- 
ing in  a  correct  interpretation  of  the 
instrument  that  the  construction  of 
the  railroad,  and  the  location  of  the 
depot  upon  the  granted  premises,  were 
the  principal  inducements  to  the  exe- 
cution of  the  deed,"  and  therefore 
constituted  a  condition  subsequent. 
See  also  Mygatt  v.  Coe,  147  N.  Y. 
456,  42  N.  E.  17. 

Recital  of  One  Dollar Where  a 

nominal  consideration  of  one  dollar 
is  recited  in  a  deed,  parol  evidence 
of  the  failure  of  consideration  is  in- 
admissible to  defeat  the  deed.  Draper 
V.  Shoot,  25  Mo.  197;  Hannibal  & 
St.  J.  R.  Co.  V.  Green,  68  Mo.  169. 

24.  In  Eckler  v.  Alden,  125  Mich. 
215,  84  N.  W.  141,  an  action  brought 
by  the  grantor  against  her  hus- 
band to  set  aside  certain  convey- 
ances made  to  him  in  consideration 
of  his  promise  to  support  her,  the 
question  to  be   decided,  as  stated  by 


the  court,  was :  "  Does  the  law  per- 
mit a  grantor  in  a  deed  under  seal, 
properly  acknowledged  and  delivered, 
and  reciting  an  adequate  considera- 
tion, and  its  receipt  by  the  grantor, 
to  deny  such  consideration  in  toto, 
for  the  purpose  of  rendering  the  deed 
void?"  This  question  was  answered 
affirmatively  by  the   court. 

In  Cummings  v.  Moore,  27  Tex. 
Civ.  App.  555,  65  S.  W.  1,113,  the 
deed  in  question  recited  a  considera- 
tion of  "$5.00  cash  and  other  con- 
siderations." Plaintiffs,  the  grantor's 
heirs,  were  allowed  to  show  by  parol 
for  the  purpose  of  defeating  the  con- 
veyance and  converting  it  into  a  trust 
that  the  actual  consideration  was  an 
agreement  by  the  defendant  to  have 
erected  on  the  land  a  dwelling  house 
to  be  used  as  a  home  for  the  parties 
after  their  contemplated  marriage. 
The  admission  of  this  evidence  was 
held  proper,  on  the  ground  that  the 
contract  was  not  fully  expressed  in 
the   deed. 

25.  Recital  of  Consideration  in 
Defective  Conveyance.  —  In  an  ac- 
tion to  enforce  a  defective  convey- 
ance as  a  contract  to  convey,  parol 
evidence  that  no  consideration  in  fact 
passed,  in  contradiction  of  the  ex- 
press recital  of  the  consideration  in 
such  instrument,  is  competent  to  de- 
feat the  action,  the  rule  excluding 
such  evidence  for  this  purpose  in 
case  of  a  regularly  executed  deed 
having  no  application.  Hanson  v. 
]\Iichclson,    19    Wis.    525. 

26.  In  Hanson  v.  Buckner,  4 
Dana  (Ky.)  251,  29  Am.  Dec.  401, 
an  action  for  breach  of  covenant  of 
warranty,  plaintiff  sought  to  show 
as  a  breach  of  the  covenant  that  the 
conveyance  to  him  had  been  set  aside 
by  creditors  because  voluntary  and 
therefore  fraudulent.  The  deed  re- 
cited a  valuable  consideration.  The 
court  held  that  inasmuch  as  plaintiff's 
title  had  been  defeated  because  the 
conveyance  was  without  considera- 
tion, he  could  not  be  estopped  by  the 
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(B.)  Showing  Resulting  Trust  in  Grantor.  —  In  the  absence  of 
fraud,  accident  or  mistake,  parol  evidence  is  inadmissible  to  prove 
that  a  deed  absokite  on  its  face  and  reciting  a  vakiable  consideration 
was  in  reahty  without  consideration  and  in  trust  for  the  "benefit  of 
the  grantor.-^ 

(3.)  Changing  Legal  Effect.— (A.)  Generally.  —  A  hmitation  quite 
generally,  though  not  universally,  applied  is  that  the  legal  effect 
of  the  deed  cannot  be  changed  by  the  introduction  of  parol  evi- 
dence.-® In  the  application,  however,  of  this  general  rule  to  specific 
cases  there  is  some  diversity  of  opinion.  It  has  been  held  that  an 
oral  agreement  restricting  the  use  of  the  premises  may  be  shown  as 
part  of  the  consideration.^'^ 

(B.)  Oral  Exception  TO  Covenant. —  (a.)  Generally.  —  The  cases  are 
in  conflict  as  to  the  right  of  the  grantor  to  show  as  an  additional 
consideration  to  tlfc  one  recited  that  an  oral  exception  to  the 
covenants  of  warranty  was  agreed  upon  at  the  time  of  the  convey- 
ance. Some  courts  permit  proof  of  the  oral  agreement  by  the 
grantee  to  assume  and  pay  an  existing  incumbrance,^**  such  as  a 


recital  in  his  deed  from  showing  this 
fact,  which  was  essential  to  his  re- 
covery on  the  covenant. 

27.  Alabama.  — ^lohWQ  &  M.  R. 
Co.  V.  Wilkinson,  "72  Ala.  286. 

California.  —  Feeney  v.  Howard,  79 
Cal.  52s,  21  Pac.  984,  12  Am.  St.  Rep. 
162,  4  L.  R.  A.  826. 

Illinois.  —  Kimball  v.  Walker,  30 
111.  482. 

lo'K'a.  —  Luckhart  v.  Luckhart,  120 
Iowa  248,  94  N.  W.  461. 

Missouri.  —  Weiss  v.  Heitkamp, 
127  Mo.  21,  29  S.  W.  709;  Bobb  V. 
Bobb,  89  Mo.  411.  4  S.  W.  51 1; 
Hickman  v.  Hickman,  55  ]\Io.  App. 
303- 

Nezv  Hampshire.  —  Farrington  v. 
Barr,  36  N.  H.  86. 

T^-.raJ.  —  Powell  v.  Walker,  24 
Tex.  Civ.  App.  312,  58  S.  W.  838; 
Kahn  v.  Kahn,  (Tex.),  58  S.  W.  825. 

Vermont.  —  Salisbury  v.  Clarke,  61 
Vt.  453,  17  Atl.  135. 

28.  Varying  Legal  Effect.  —  Ala- 
bama. —  Mobile  &  M.  R.  Co.  v.  Wil- 
kinson,  72  Ala.   286. 

Colorado.  —  Brown  v.  State,  5 
Colo.  496. 

Kansas.  — l.i\\\&r  v.  Edgerton,  38 
Kan.   36,    15    Pac.   894. 

Maryland.  —  Ellinger  v.  Crowl,  17 
Md.  361. 

New     Jersey.  —  Morris     Canal     & 


Bank  Co.  v.  Ryerson,  27  N.  J.  L. 
457- 

Nezv  York.  —  ]Mygatt  v.  Coe,  147 
N.  Y.  456,  42  N.  E.  17. 

Rhode  Island.  —  Wood  v.  Moriar- 
ity,  15  R.  I.  518,  9  Atl.  427. 

Texas.  —  Kahn  z\  Kahn,  (Tex.), 
58  S.  W.  826. 

Contra.  —  Levering  v.  Shockey,  100 
Ind.  558. 

29.  Restrictive  Covenant.  —  An 
oral  agreement  restricting  the  right 
of  the  grantee  to  use  the  premises 
conveyed  for  the  sale  of  intoxicating 
liquors  may  be  shown  by  parol  as 
part  of  the  consideration  for  the 
deed. 

"  A  parol  agreement,  being  a  part 
of  the  consideration  for  the  sale,  re- 
stricting the  use  of  the  premises  in 
one  particular,  for  a  limited  period, 
is  not  merged  in  the  deed,  and  does 
not  qualify  or  in  any  way  affect  the 
title  to  the  land;  and  the  admission 
of  parol  evidence  to  prove  such  an 
agreement  is  no  infringement  of  the 
rule  that  parol  evidence  is  not  ad- 
missible to  contradict,  vary,  or  ex- 
plain a  written  instrument."  Hall  v. 
Solomon,  61  Conn.  476,  23  Atl.  876, 
29  Am.  St.  Rep.  218. 

30.  Allen  v.  Lee,  i  Ind.  58,  48 
Am.  Dec.  352;  Pitman  v.  Conner,  27 
Ind.  327. 
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mortgage  debt,^^  tax^-  or  other  lien.^'  Others  allow  such  evidence 
in  mitigation  of  damages  for  a  breach  of  a  covenant,  but  not  to 
defeat  the  action  on  such  covenant.^'*  But  in  some  jurisdictions  it 
is  entirelv  excluded. ^^     It  is  always  proper  to  show,  however,  that 


31.  Burnham  v.  Dorr,  72  Me.  198; 

Flynn  v.   Flynn,  68   Mich.  20,  35   N. 

\V.  817;  BoUes  V.  Beach,  22  N.  J.  L. 

680,    53    Am.    Dec.    263;     Wilson     v. 

King,  23   N.   J.    Eq.    150;    Perkins   v. 

McAulifife,    105   Wis.   582,  81    N.   W. 

645- 

Proving  Assumption   of  Mortgage 

When  Covenant  Against  Incum- 
brances—  In  Johnson  v.  Elmen,  94 
Tex.  168,  59  S.  W.  253,  86  Am.  St. 
Rep.  845,  52  L.  R.  A.  162,  plaintiff 
was  allowed  to  prove  in  addition  to 
a  recited  money  consideration,  that 
the  grantee  agreed  to  assume  and 
pay  a  mortgage  then  existing  on  the 
premises  conveyed.  The  deed  was  in 
the  statutory  form  implying  a  cove- 
nant against  incumbrances.  The  ad- 
mission of  this  evidence  was  held  no 
error.  The  court  admits  that  parol 
evidence  is  not  competent  to  show 
that  an  incumbrance  known  to  the 
covenantee  was  excepted  from  the 
operation  of  the  covenant  against  in- 
cumbrances, but  holds  that  the  evi- 
dence admitted  in  this  case  did  not 
establish  an  oral  exception.  "  The 
ground  upon  which  the  authorities 
which  hold  parol  evidence  inadmissi- 
ble in  such  a  case  proceed,  is  that 
the  effect  of  the  proof  is  to  except 
the  incumbrance  from  the  covenant 
and  thus  to  vary  the  contract  as 
shown  by  the  writing.  But  does 
proof  of  the  promise  to  discharge  the 
debt  which  is  a  lien  upon  the  land 
except  anything  from  the  covenant? 
Does  it  conflict  with  or  is  it  incon- 
sistent with  the  terms  of  the  con- 
veyance? We  think  not.  Clearly,  in 
a  suit  for  breach  of  a  covenant 
against  incumbrances,  it  could  be 
shown  that  a  lien  had  been  dis- 
charged cither  before  or  at  the  time 
of  or  after  the  execution  of  the  deed ; 
and  we  think  that  the  effect  of  the 
promise  which  was  proved  by  parol 
in  this  case  was  not  to  except  the 
vendor's  lien  notes  from  the  cove- 
nant, but  was  to  show  that  as  be- 
tween the  parties  to  the  contract  the 
incumbrance  had  been  discharged." 

32.  Indiana.  —  Carver    v.     Louth- 


ain,  38  Ind.  530;  Robinius  z:  Lister, 
30  Ind.   142. 

Massachusetts.  —  Bartlett  z.'.  Parks, 
I  Cush.  82;  Preble  v.  Baldwin,  6 
Cush.  549. 

Maine.  —  Dearborn  v.  ]\Iorse,  59 
Me.  210. 

Missouri.  —  Laudman  v.  Ingram, 
49  Mo.  212. 

Vermont.  —  Pierce  v.  Brew,  43  Vt. 
292. 

See  MacLeod  v.  Skiles,  81  Mo.  595. 

33.  In  Hayes  v.  Peck,  107  Ind. 
389,  8  N.  E.  274,  plaintiff  sought  to 
recover  for  the  breach  of  covenant 
of  warranty  caused  by  the  existence 
on  the  land  of  a  lien  for  a  ditch  as- 
sessment, the  defendant  was  allowed 
to  show  as  part  of  the  consideration 
for  the  conveyance  an  oral  agreement 
on  the  part  of  the  grantee  to  pay  this 
assessment.  This  ruling  was  held 
no  error. 

34.  Nutting  v.  Herbert,  35  N.  H. 
120. 

Oral     Exception Mitigation     of 

Damages —  In  Lloyd  v.  Sandusky, 
95  111.  App.  593,  plaintiff  claimed 
damages  for  the  breach  of  a  cove- 
nant of  seizin  by  reason  of  the  fail- 
ure of  title  to  the  coal  and  minerals 
in  the  land.  Defendant  sought  to 
show  that  by  a  parol  agreement  such 
coal  and  minerals  had  been  expressly 
excepted  from  the  covenant.  The 
court  held  that  while  such  evidence 
was  inadmissible  to  defeat  the  action 
on  the  covenant,  it  was  competent 
for  the  purpose  of  mitigating  the 
damages. 

Assumption   of  Incumbrance In 

Corbctt  V.  Wrcnn,  25  Or.  305,  35  Pac. 
658,  parol  evidence  that  the  grantee 
assumed  an  existing  incumbrance 
was  held  competent  in  mitigation  of 
damages,  but  not  to  defeat  the  ac- 
tion on  the  covenant. 

35.  Simanovich  v.  Wood,  14S 
Mass.  180,  13  N.  E.  391 ;  Flynn  v. 
Bourneauf,  143  Mass.  277,  9  N.  E.  650, 
58  Am.  St.  Rep.  135;  Spurr  v.  An- 
drew, 6  Allen  (Mass.)  420,  distin- 
guishing Leland  v.  Stone,  10  Mass. 
459;     Howe     V.     Walker,     4     Gray 
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the  incumbrance  has  been  discharged  by  the  grantor's  leaving  in  his 
grantee's  hands  sufficient  property  or  money  for  this  purpose.^^ 

(b.)  Inciunbrancc  Distinguished  from  Absolute  Failure  of  Title.  — Even 
those  courts,  however,  which  permit  parol  evidence  of  the  assumption 
of  an  incumbrance  as  part  of  the  consideration  refuse  to  allow  proof 
of  an  oral  agreement,  excepting  from  the  covenants  of  warranty 
an  adverse  claim,  which  is  more  than  an  incumbrance,  in  that  it 
causes  an  absolute  failure  of  title  to  the  whole  or  a  part  of  the 
premises  conveyed. ^^ 

(c.)  Oral  Reservation.  — There  is  also  a  conflict  as  to  the  admis- 
sibility of  an  oral  reservation  of  an  interest  in  the  property 
conveyed,  or  the  crops  growing  thereon  as  part  of  the  consideration. 
The  reservation  of  the  beneficial  use  of  the  premises  for  any  consider- 
able length  of  time  cannot  be  thus  shown  f^  but  proof  of  an  oral 
agreement  for  a  temporary  use,  rent  free,  has  been  permitted,^^  as 
also  a  right  to  occupy  a  small  portion  of  the  premises  for  a  long 


(Mass.)  318,  distinguishing:  Preble  v. 
Baldwin,  6  Cush.  (Mass.)  540;  John- 
son V.  Walter,  60  Iowa  315,  14  N. 
W.  325;  Brown  v.  Morgan,  56  Mo. 
App.  382;  Long  V.  Moler,  5  Ohio  St. 
272. 

36.  Johnston  v.  IMarkle  Paper  Co., 
153  Pa.  St.  189,  25  Atl.  560,  885. 

37.  In  Bever  v.  North,  107  Ind. 
544,  8  N.  E.  576,  defendant  sought 
to  defeat  the  action  on  the  covenant 
of  warranty  by  parol  evidence  that 
the  grantee  agreed  to  take  the  land 
subject  to  the  rights  of  the  wife  of 
a  third  party  in  the  land,  and  that  he 
agreed  to  assume  and  pay  ofif  the  in- 
cumbrance created  by  her  estate.  The 
court  held,  however,  that  the  stat- 
utory estate  of  a  wife  in  her  hus- 
band's land  was  more  than  a  right 
of  dower,  because  it  defeated  entirely 
the  title  of  a  purchaser  to  the  one- 
third  interest  given  her  by  the  stat- 
ute ;  that  it  was  more  than  a  mere 
incumbrance,  "  that  it  does  not 
merely  incumber  the  land,  but  tears 
up  the  title  from  the  very  roots." 

38.  In  Hickman  v.  Hickman,  55 
Mo.  App.  303,  the  defendant  grantor 
sought  to  show  by  parol  as  an  ad- 
ditional consideration  to  that  recited 
in  his  deed,  an  agreement  that  he 
should  remain  in  possession  and  have 
the  full  use  and  enjoyment  of  a  por- 
tion of  the  premises  conveyed  for  a 
period  of  eight  years.  The  court 
held  that  such  evidence  was  incom- 
petent   because    inconsistent   with   an 
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absolute  conveyance,  especially  when 
the  deed  contained  full  covenants  of 
warranty. 

Unaccrued  Rents Where  a  deed 

recited  a  money  consideration  it  was 
held  competent  to  show  by  parol  as 
an  additional  consideration  that  the 
grantee  agreed  to  give  the  grantor 
the  unaccrued  rents  and  profits  for  a 
certain  period  of  time.  This  agree- 
ment was  held  not  to  change  the 
legal  effect  of  the  instrument  since 
it  recognized  the  grantee's  right  to 
the  rents  and  profits.  Bourne  v. 
Bourne,  92  Ky.  211,   17  S.  W.  443. 

Contra.  —  Swisher  v.  Swisher, 
Wright   (Ohio)   755. 

39.  In  Quimby  7'.  Stebbins,  55  N. 
H.  420,  although  the  deed  was  abso- 
lute on  its  face,  the  grantor  con- 
tinued to  occupy  the  premises  for 
several  weeks  after  its  execution. 
In  an  action  by  the  grantee  to  re- 
cover rent  for  this  occupancy,  it  was 
held  competent  for  the  defendant  to 
show  that  as  part  of  the  considera- 
tion it  had  been  orally  agreed  be- 
tween the  parties  that  the  grantor 
might  continue  to  occupy  the  prem- 
ises for  the  period  in  question,  rent 
free. 

Agreement    to    Allow    Grantor    to 

Raise  a  Crop In  Breitenwischer  v. 

Clough,  III  Mich.  6,  69  N.  W.  88, 
66  Am.  St.  Rep.  2i7-'  it  was  held  com- 
petent for  the  grantor  to  show  as 
part  of  the  consideration  an  oral 
agreement  by  the  grantee  to  permit 
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period/"  where  the  action  was  to  recover  rent  for  such  use.  As 
to  the  grantor's  right  to  prove  a  parol  reservation  of  growing  crops*^ 
or  standing  timber^-  as  part  of  the  consideration,  or  to  show  an 
agreement  by  the  grantee  to  account  for  a  part  of  the  proceeds  of 
such  crops,*^  the  cases  are  in  conflict ;  but  the  oral  reservation  of  an 
easement  in  the  property  conveyed  cannot  be  shown  as  part  of 
the  consideration.^* 


him  to  sow  and  raise  a  crop  on  the 
land  the  following  year.  The  court 
distinguishes  Adams  v.  Watkins,  103 
Mich.  431,  61  N.  W.  774. 

40.  In  an  action  to  recover  rent 
from  the  grantor,  who  for  several 
years  after  the  conveyance  had  con- 
tinued to  occupy  desk-room  in  the 
building  conveyed,  it  was  held  com- 
petent to  show  as  an  additional  con- 
sideration a  parol  agreement  permit- 
ting this  occupancy.  The  court  did 
not  consider  this  evidence  inconsist- 
ent with  the  absolute  conveyance  of 
the  property.  Aull  Sav.  Bank  v. 
Aull,  80  Mo.  199. 

41.  In  Hoh  V.  Holt,  57  Mo.  App. 
272,  the  grantor  was  permitted  to 
show  in  addition  to  the  considera- 
tion recited,  an  oral  agreement  by 
the  grantee  to  deliver  to  him  one-half 
the  crop  growing  upon  the  land  after 
it  had  been  harvested  by  the  grantee. 

In  Harvey  v.  Million,  67  Ind.  90, 
parol  evidence  was  held  admissible 
to  show  the  reservation  by  the 
grantor  of  the  crop  growing  on  the 
land  conveyed  as  a  part  of  the  "  ben- 
efit to  accrue  to  him  from  the  sale." 

Contra.  —  Vanderkarr  v.  Thomp- 
son, 19  Mich.  82. 

42.  In  Dodder  v.  Snyder,  no 
Mich.  69,  67  N.  W.  1,101,  it  was  held 
improper  to  allow  evidence  of  an 
oral  reservation  of  certain  trees  and 
a  right  to  pasturage,  alleged  to  be 
part  of  the  consideration. 

But  in  Jensen  v.  Crosby,  80  Minn. 
158,  83  N.  W.  43,  plaintiff  sought  (o 
recover  from  his  grantee  one-half  the 
amount  realized  by  the  latter  from 
the  sale  of  timber  cut  from  the  land 
conveyed.  The  deed  recited  simply 
a  money  consideration,  and  defendant 
contended  that  parol  evidence  of  the 
alleged  contract  tended  to  defeat  the 
conveyance  by  showing  a  reserva- 
tion in  premises  granted.  The  court, 
however,  held  that  this  case  was  no 
exception  to  the  rule  allowing  parol 


evidence  of  the  consideration  when 
consistent  with  the  operation  of  the 
deed.  "The  additional  considera- 
tion stated  in  the  complaint  was  not, 
in  its  effect,  retaining  an  interest  in 
the  land  or  in  the  timber.  It  in  no 
manner  affected  the  operation  of  the 
deed.  The  title  to  the  land  and  tim- 
ber passed  absolutely  to  the  defend- 
ant. The  agreement  pleaded  simply 
provides  a  method  of  computing  ad- 
ditional consideration." 

43.  In  Adams  v.  Watkins.  103 
I\Iich.  431,  61  N.  W.  774,  the  grantor 
in  a  deed  sued  the  grantee  in  as- 
sumpsit for  one-third  of  the  proceeds 
of  the  wheat  growing  on  the  land  at 
the  time  of  the  conveyance.  The 
deed  recited  simply  a  money  con- 
sideration, but  plaintiff  sought  to 
show  by  parol,  as  an  additional  con- 
sideration, that  the  grantee  had 
agreed  to  pay  to  him  one-third  of  the 
proceeds  of  the  growing  crop.  The 
admission  of  the  evidence  was  held 
error  on  the  ground  that  it  tended  to 
defeat  an  absolute  conveyance  by 
showing  a  reservation,  the  wheat  be- 
ing part  of  the  realty.  But  see  dis- 
senting opinion. 

44.  Mattison  v.  Chicago  R.  I.  & 
P.  R.  Co.,  42  Neb.  545,  60  N.  W.  925. 

In  Schrimper  v.  Chicago  I\I.  &  St. 
P.  R.  Co.,  (Iowa),  82  N.  W.  916, 
plaintiff  sought  to  compel  defendant 
to  open  a  crossing  under  its  right  of 
way.  The  latter  contended  that  in 
the  deed  of  conveyance  no  such  cross- 
ing had  been  provided  for  and  that 
])arol  evidence  of  such  a  fact  was 
therefore  inadmissible.  Plaintiff  con- 
tended that  as  a  part  of  the  consider- 
ation for  the  conveyance,  an  oral 
agreement  had  been  made  providing 
for  such  a  crossing,  and  it  appeared 
that  the  crossing  had  been  main- 
tained by  defendant  for  a  time.  The 
court  held  that  this  was  an  attempt 
to  establish  a  reservation  by  parol 
evidence,  which  was  not  permissible. 
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(D.)  Provixg  Deed  an  Advancement.  —  A  recital  of  a  money  or  val- 
uable consideration  may  be  contradicted  by  parol  evidence  showing 
that  in  fact  the  deed  was  without  consideration,  and  was  an 
advancement.*^ 

(4.)  Contractual  Recital.  —  (A.)  Generally. — Where  the  recital  of 
consideration  is  something  more  than  a  mere  receipt  or  recital,  and 
embodies  the  terms  of  a  contract,  it  is  subject  to  the  general  rule 
excluding  parol  evidence  of  additional  terms,  in  spite  of  the  fact 
that  they  may  have  constituted  part  of  the  consideration.**'  This 
limitation  seems  to  have  been  overlooked  in  some  cases.*" 


45.  Arkansas.  —  Pate   v.    Johnson, 

15  Ark.  275. 

Connecticut.  —  ]\Ieeker    v.    Meeker, 

16  Conn.  3S3. 

Indiana.  —  Rockhill  v.  Spraggs,  9 
Ind.  30,  68  Am.  Dec.  607. 

Iowa.  —  Finch  v.  Garrett,  102  Iowa 
381.  71  N.  W.  429. 

Kentucky.  —  Gordon  v.  Gordon,  i 
i\Ietc.  285. 

Louisiana.  —  Gonor  v.  Gonor,  II 
Rob.  526. 

Nevj  Jersey.  —  Speer  v.  Speer,  14 
N.  J.  Eq.  240. 

Nczv  York.  —  Palmer  v.  Culbert- 
son,  143  N.  Y.  213,  38  N.  E.  199. 

Virginia.  —  Bruce  v.  Slemp,  82  Va. 
352,  4  S.  E.  692. 

Part  of  Recited  Consideration  an 
Advancement — In  Barbee  v.  Bar- 
bee.  109  N.  C.  299,  13  S.  E.  792,  the 
deed  recited  a  consideration  of  four 
hundred  dollars  which  was  shown  to 
have  been  paid.  Parol  evidence  was 
held  competent  that  the  remainder  of 
the  value  of  the  land,  eight  hundred 
dollars  in  excess  of  the  recited  con- 
sideration, was  intended  as  an  ad- 
vancement. 

So  in  Hayden  v.  }ilentzer,  ID  Serg. 
&  R.   (Pa.)  329. 

46.  Cheesman  v.  Nicholl,  (Colo. 
App.),  70  Pac.  797;  Henry  v.  Henry, 
II  Ind.  236,  71  Am.  Dec.  354;  Co- 
nant  v.  National  State  Bank,  121  Ind. 
Z2Z,  22  N.  E.  250;  Milich  V.  Armour 
Pack.  Co.,  60  Kan.  229,  56  Pac.  i ; 
Miller  v.  Edgerton,  38  Kan.  36,  15 
Pac.  894;  Squires  v.  Amherst,  145 
Mass.  192,  13  N.  E.  609. 

Contractual  Recital.  —  "  While  it  is 
well  settled  that  parol  evidence  is 
admissible  to  show  the  real  consid- 
eration, though  it  be  different  from 
the  recital  in  the  contract,  yet  where 
the    consideration    is    contractual,    as 
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where  a  specific  and  direct  promise 
is  made  to  do  certain  things,  it  can 
no  more  be  changed  or  modified  by 
parol  evidence  than  any  of  the  other 
conditions  of  the  contract."  Hilge- 
man  v.  Sholl,  21  Ind.  App.  86,  51 
N.  E.  728. 

Recital  of  Payment  From  Sepa- 
rate Estate.  —  In  an  action  by  a  di- 
vorced wife  against  her  former  hus- 
band to  recover  certain  real  estate 
she  offered  in  evidence  deeds  of  the 
same  made  by  her  husband  reciting 
that  the  consideration  was  paid  out 
of  her  separate  estate  and  for  her 
separate  use  and  benefit.  Defendant 
was  allowed  to  introduce  parol  evi- 
dence to  the  effect  that  he  had  no  in- 
tention of  conveying  the  property  to 
her  as  her  separate  estate,  and  that 
in  fact  it  had  not  been  paid  for  with 
her  separate  property.  The  admis- 
sion of  this  evidence  was  held  error 
on  the  ground  that  the  recital  of  con- 
sideration was  conclusive  upon  the 
husband  because  in  its  nature  con- 
tractual, and  that  such  parol  evi- 
dence would  defeat  the  convevance. 
Kahn  v.  Kahn,  (Tex.),  58  S.  W.  825. 

Street  v.  Robertson,  28  Tex.  Civ. 
App.  222,  66  S.  W.  1,120,  was  an  ac- 
tion upon  notes  and  a  trust  deed 
made  as  security  for  them.  The 
notes  recited  no  consideration,  but 
the  deed  contained  a  recital  of  a  con- 
sideration of  $10.00  and  the  uses, 
purposes  and  trusts  therein  set  forth. 
This  recital  was  held  to  be  not  con- 
tractual and  parol  evidence  of  a  dif- 
ferent consideration  therefore  admis- 
sible. 

47.  In  Buckley's  Appeal,  48  Pa. 
St.  491,  88  Am.  Dec.  468,  where  the 
deed  expressed  a  consideration  of 
money  and  the  payment  of  a  certain 
judgment,    parol    evidence    was    held 
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(B.)  Particular  Instances. — Where  the  consideration  recited  is 
an  executory  agreement/^  it  is  generally  regarded  as  contractual,  as, 
for  example,  an  agreement  to  pay  the  price  at  a  particular  time 
and  in  a  particular  manner  ;■*'*  to  assume  and  pay  a  debt  ;^"  to  build  a 
railroad  over  the  premises, °^  or  to  relinquish  a  dower  right. ^- 

(C.)  Release.  — The  rule  allowing  parol  evidence  to  vary  the 
terms  of  the  recital  of  consideration  has  no  application  where  the 
instrument  containing  the  recital  is  a  release  of  certain  claims.^"^ 


competent  to  show  that  in  addition 
to  the  recited  consideration,  the 
grantee  was  to  discharge  certain 
other  incumbrances  on  the  property. 

In  Engleman  v.  Craig,  2  Bush 
(Ky.)  424,  it  was  held  proper  to 
show  by  parol  an  agreement  to  dis- 
charge the  note  sued  upon  as  an  ad- 
ditional consideration  to  that  recited 
in  a  deed  of  conveyance  between  the 
parties.  The  deed  contained  an 
agreement  to  indemnify  the  grantor 
against  certain  debts  and  pay  him  a 
certain  sum  of  money. 

In  Clark  v.  Lowe,  113  ^Mich.  352, 
71  N.  W.  638,  it  appeared  that  plain- 
tiff and  defendant  had  exchanged 
real  estate.  Defendant's  deed  to 
plaintiff  recited  an  express  money 
consideration  and  contained  as  an  ad- 
ditional consideration  an  agreement 
to  assume  and  pay  one-third  of  cer- 
tain debts.  Plaintiff  was  allowed  to 
show  by  parol  that  the  debts,  one- 
third  of  which  he  admitted  were 
agreed,  at  the  time  of  the  exchange, 
to  be  a  particular  amount,  in  fact  ex- 
ceeded that  amount.  The  action  was 
brought  to  recover  this  excess  p^d 
by  him.  The  admission  of  this  evi- 
dence was  held  no  error. 

48.  Pickett  v.  Greene,  120  Ind. 
584,  22  N.  E.  72,7- 

In  Weaver  z\  City  of  Gainesville,  i 
Tex.  Civ.  App.  286,  21  S.  W.  317,  the 
deed  recited  a  consideration  of  one 
dollar,  and  after  the  granting  clause 
contained  a  provision  that  the  land 
was  conveyed  for  the  purpose  of  wid- 
ening a  street  and  that  the  grantor 
should  remove  grantee's  fence  to  the 
new  boundary  line.  Parol  evidence 
of  a  different  consideration  was  held 
incompetent,  because  the  recitals  in 
the  deed  were  contractual. 

49.  In  Teague  v.  Teague,  31  Tex. 
Civ.  App.  156,  71  S.  W.  555,  the  deed 
recited  a  consideration  of  $1.00  and 
a  certain  portion  of  the  crops  raised 


on  the  land  during  the  grantor's  life, 
such  portion  to  be  paid  at  a  certain 
time  and  place.  Parol  evidence  that 
the  consideration  was  in  fact  a  dif- 
ferent agreement  was  held  incompe- 
tent on  the  ground  that  the  recital 
was  contraatual  in  its  nature.  See 
also  Jackson  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.,  54  Mo.  App.  636. 

50.  Walter  v.  Bearing,  (Tex.  Civ. 
App.),  65  S.  W.  380. 

51.  In  Purentin  v.  N.  P.  R.  Co., 
46  111.  297,  a  contract  for  a  deed  re- 
cited the  consideration  to  be  one  dol- 
lar and  the  building  of  the  railroad 
over  a  portion  of  the  land  .conveyed. 
Parol  evidence  was  offered  to  prove 
that  the  true  consideration  was  one 
dollar  and  the  filling  up  of  a  sluice 
on  the  one  side  of  the  railroad  where 
it  crossed  the  land,  and  a  further 
agreement  to  lay  a  side  track.  This 
was  held  inadmissible  on  the  ground 
that  it  would  be  varying  the  contract 
of  the  parties.  . 

52.  In  Halferty  v.  Scearce,  I35 
IMo.  428,  2,7  S.  W.  113,  255,  which 
was  an  action  for  the  admeasurement 
of  dower  in  land  conveyed  by  the 
plaintiff's  husband  to  defendant,  the 
latter  sought  to  show  in  defense  a 
parol  relinquishment  of  plaintiff's 
dower  rights  as  part  of  the  consid- 
eration for  a  conveyance  from  the 
husband  to  his  wife  made  subsequent 
to  the  conveyance  to  defendant  and 
reciting  as  consideration  a  relinquish- 
ment of  plaintiff's  dower  in  all  of  her 
husband's  lands.  This  evidence  was 
held   incompetent. 

53.  Cassilly  v.  Cassilly,  57  Ohio 
St.  582,  4Q  N.  E.  795 ;  White  v.  Rich- 
mond &  D.  R.  Co..  no  N.  C.  456,  15 
S.  E.  197- 

In  Baum  v.  Lynn,  72  Miss.  932,  18 
So.  428,  30  L.  R.  A.  441,  the  deed 
in  question  recited  a  consideration 
of  ten  dollars  and  the  release  of  cer- 
tain claims   in   favor   of  the   grantee 
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(D.)  Construction  of  Improvement  on  Premises  Conveyed. — Where 
the  consideration  recited  is  an  agreement  to  construct  certain 
improvements  on  the  land  conveyed,  parol  evidence  of  any  additional 
or  dififerent  agreement  is  incompetent.^^  But  in  a  mere  recital  that 
the  consideration  is  the  benefits  arising  from  the  use  and  occupancy 
of  the  premises  by  the  grantee,^^  or  from  the  construction  of  a  rail- 
road thereon,  the  element  of  contract  is  not  sufficiently  apparent  to 
exclude  parol  evidence  of  other  considerations.^*' 

(E.)  Recital  J^Iust  Embody  Whole  Contract.  —  The  recital  of  con- 
sideration, in  order  to  be  regarded  as  contractual,  must  appeal  to 
embody  the  whole  contract  of  the  parties  and  not  be  of  such  a 
nature  as  to  require  additional  evidence  to  complete  and  explain  its 
terms. ^" 

(5.)  Different  Species.— (A.)  Generally. —  In  some  jurisdictions  it 
is  said  that  a  different  species  of  consideration  cannot  be  proved, 
meanins:  bv  this  that  a  good  consideration  cannot  be  shown  when 


and  her  guardian.  This  recital  was 
held  to  be  contractual  and  rendered 
incompetent  parol  evidence  of  an  ad- 
ditional agreement. 

But  in  French  v.  Arnett,  15  Ind. 
App.  674,  44  N.  E.  551-  the  deed  re- 
cited that  a  conveyance  was  made 
and  accepted  "  In  full  satisfaction  of 
all  claims  "  against  the  grantors  and 
in  satisfaction  of  any  pretended 
claims  against  a  certain  estate,  this 
recital  was  held  to  be  not  contractual, 
but  in  the  nature  of  the  receipt  or  re- 
lease and  therefore  explainable  by 
parol  evidence. 

54.  Purinton  v.  N.  P.  R.  Co.,  46 
111.  297. 

In  Jackson  v.  The  Chicago,  St.  P. 
&  K.  C.  Ry.  Co.,  54  AIo.  App.  636. 
which  was  an  action  for  damages 
caused  by  the  overflow  of  plaintiff's 
lands,  the  latter  sought  to  show  by 
parol  an  agreement  by  defendant  to 
provide  a  ditch  on  one  side  of  its 
road  as  part  of  the  consideration  of 
the  deed  conveying  the  right  of  way. 
The  deed  itself  recited  a  money  con- 
sideration and  also  a  contract  by  the 
defendant  to  provide  certain  cross- 
ings and  sufficient  stone  to  pave  the 
approaches.  It  was  held  that  this  re- 
cital being  contractual,  parol  evidence 
of  an  additional  agreement  was  in- 
competent. 

Where  the  consideration  recited  in  a 
conveyance  of  a  railroad  right  of  way 
is  one  dollar  and  the  "  further  con- 
sideration "  that  the  company  will  lo- 


cate its  road  on  certain  lands  of  the 
grantor,  parol  evidence  of  an  agree- 
ment to  erect  a  depot  on  the  land  is 
inadmissible  because  the  recital  is 
contractual.  East  Line  R.  R.  R.  Co. 
z:  Garrett,  52  Tex.   133. 

55.  IMobile  &  ]\I.  R.  Co.  v.  Wil- 
kinson, 72  Ala.  286. 

56.  In  Missouri,  K.  &  T.  R.  Co.  v. 
Doss,  (Tex.  Civ.  App.),  36  S.  W.  497, 
the  recital  in  a  conveyance  of  a  right 
of  way  that  the  consideration  was  six 
hundred  dollars  and  the  benefits  re- 
sulting from  the  construction  and 
operation  of  the  railroad  was  held 
not  to  be  contractual,  and  permitted 
parol  evidence  of  an  agreement  to 
erect  a  depot  on  the  land  conveyed. 

57.  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Jones,  82  Tex.  156,  17  S.  W.  534; 
:\Iissouri,  K.  &  T.  R.  Co.  v.  Doss, 
(Tex.  Civ.  App.),  36  S.  W.  497; 
Cummings  v.  IMoore,  27  Tex.  Civ. 
App.  555,  65  S.  W.  1,113. 

Recital  of  Number  of  Acres 
"  More  or  Less "  and  Price —  In 
Ludeke  z:  Sutherland.  87  111.  4S1,  29 
Am.  Rep.  66,  the  deed  recited  that  the 
premises  .  conveyed  contained  "  one 
hundred  forty  acres  more  or  less," 
and  that  the  consideration  was  twen- 
ty-seven dollars  per  acre.  Parol  evi- 
dence was  held  competent  to  show  an 
oral  agreement  that  the  land  should 
be  surveyed,  and  if  in  excess  of  the 
number  of  acres  recited,  the  vendee 
should  pay  for  the  excess  at  the  same 
rate,   but    if   less   the   vendor    should 
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a  valuable  one  is  recited,  and  vice  'versa.^^  In  others  it  is  said 
that  a  consideration  inconsistent  with  that  recited  cannot  be  proved 
by  parol. ^'^     These  limitations,  however,  do  not  seem  to  be  generally 


refund  the  corresponding  amount.  So 
also  in  ]\lcConnell  v.  Brayner,  63  Mo. 
461 ;  White  v.  Aliller,  22  Vt.  -380. 

58.  Alabama.  — l.{oh\\(^  Sav.  Bank 
v.  McDonnell,  89  Ala.  434,  8  So.  137, 
18  Am.  St.  Rep.  137,  9  L.  R.  A.  645. 

District  of  Columbia.  —  Diggins  v. 
Doherty,  4  Mack.   172. 

Maryland.  —  Cole  v.  Albers,  i  Gil. 
412;  Sewell  V.  Baxter,  2  Md.  Ch. 
447;   Ellinger  v.   Crowl,   17   ]\Id.  361. 

New  York.  —  Hildreth  v.  Sands,  2 
Johns.  Ch.  35. 

Ohio.  —  Groves  v.  Groves,  65  Ohio 
St.  442,  62  N.  E.  1,044;  Patterson  v. 
Lamson,  45  Ohio  St.  77,  12  N.  E.. 
531- 

Oregon.  —  Scoggin  v.  Schloath,  15 
Or.  380,  15  Pac.  635. 

South  Carolina.  —  Latimer  v.  Lati- 
mer, 53  S.  C.  483,  31  S.  E.  304;  Gar- 
rett V.  Stuart,  I  McCord  514. 

See  also  Conkh'n  v.  Hancock,  67 
Ohio  St.  455,  66  N.  E.  518;  Burrage 
V.  Beardsley,  16  Ohio  438. 

"  The  recitals  of  the  consideration, 
general  or  special,  are  always  open 
to  inquiry,  and  the  true  consideration 
may  be  shown  to  sustain,  vary  or 
defeat  them.  It  is  not  permissible  to 
prove  a  consideration  different  in 
character,  or  inconsistent  with  the  one 
expressed ;  but,  when  the  considera- 
tion recited  is  valuable,  the  amount 
may  be  lessened  or  enlarged  by  ex- 
trinsic evidence."  Steed  v.  Hinson, 
76  Ala.  298. 

Changing  Line  of  Descent.  —  In 
Groves  v.  Groves,  65  Ohio  St.  442, 
62  N.  E.  1,044,  the  reason  assigned 
for  this  limitation  upon  the  admission 
of  parol  evidence  is  that  it  would 
operate  to  change  the  line  of  descent. 
The  nature  of  the  consideration  de- 
termines the  character  of  the  convey- 
ance. The  property  acquired  by  gift 
is  disposed  of  under  the  statute  of 
descent  and  distribution  in  different 
manner  from  that  acquired  by  pur- 
chase. The  court  distinguishes  Mitch- 
ell V.  Ryan,  3  Ohio  St.' 377;  Harrison 
V.  Castner,  11  Ohio  St.  339;  Carter 
V.  Day,  59  Ohio  St.  96,  Si  N.  E.  967, 
69  Am.  St.  Rep.  757. 


Effect  of  General  Recital  of  Other 
Considerations.  —  In  Johnson  v. 
Boyles,  26  Ala.  576,  the  considera- 
tion recited  in  the  deed  was  natural 
love  and  affection  and  "divers  other 
good  conditions,"  which  were  not 
specified.  Parol  evidence  of  other 
valuable  consideration  was  offered. 
The  court  held  that,  inasmuch  as  the 
rights  of  creditors  and  subsequent 
purchasers  were  not  involved,  such 
proof  was  competent  on  the  ground 
that  it  did  not  change  the  character 
of  the  deed,  and  it  sufficiently  ap- 
peared that  the  conveyance  was  for 
valuable  consideration. 

So  in  an  action  by  the  grantor's 
creditors  to  set  aside  a  conveyance 
reciting  a  consideration  of  "  Five 
hundred  dollars  and  other  good 
causes  and  considerations,"  the 
grantee  was  allowed  to  prove  a  con- 
sideration of  blood  in  support  of  the 
conveyance.  Pomeroy  v.  Bailey,  43 
N.  H.  118. 

In  Davis  v.  Jernigan,  (Ark.),  76 
S.  W.  554,  parol  evidence  was  of- 
fered to  show  that  a  deed  reciting  a 
consideration  of  "  five  hundred  dol- 
lars and  other  valuable  considera- 
tions," was  in  fact  a  gift,  the  evi- 
dence was  held  inadmissible.  The 
court  says :  "  This  statement  is  an 
essential  part  of  the  deed,  and  in  con- 
sequence of  it,  in  the  absence  of  fraud 
or  mistake,  parol  evidence  is  inad- 
missible to  prove  that  there  was  no 
pecuniary  consideration." 

Both  Kinds  Recited Tn  an  ac- 
tion by  the  husband's  creditors  to  set 
aside  a  deed  from  him  to  his  wife, 
it  was  held  competent  for  the  plain- 
tiff to  show  by  parol  that  the  real 
consideration  was  an  ante-nuptial 
agreement,  although  a  consideration 
of  five  dollars  and  love  and  affec- 
tion is  recited.  Such  evidence  was 
held  to  be  not  inconsistent  with  the 
consideration  expressed  in  the  deed. 
Barnes  v.  Black,  193  Pa.  447,  44  Atl. 
550,  74  Am.   St.  Rep.  694. 

59.  Alabama.  —  Steed  v.  Hinson, 
76  Ala.   298. 
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recognized,''*'  especially  when   such   evidence   is  offered  in  support 
of  the  conveyance."^ 

(B.)  Executory  Agreement.  —  Verbal  executory  agreements  of  many 
kinds  mav  be  shown  in  addition  to  a  recited  money  consideration.'^^ 


Maine.  —  Brown    v.    Lunt,    37    'Me. 

423-  ^      ^ 

Massachusetts.  —  Miller  v.  Good- 
win, 8  Gray  542. 

Minnesota.  —  Keith  v.  Briggs,  32 
Minn.   185,  20  N.  W.  91. 

Ohio.  —  Groves  v.  Groves,  65  Ohio 
St.  442,  62  N.  E.  1.044;  Vail  V.  ^Ic- 
Millan,  17  Ohio  St.  617. 

Pennsylvania.  —  Barnes  v.  Black, 
193  Pa.  St.  447,  44  Atl.  550,  74  Am. 
St.  Rep.  694;  Lewis  v.  Brewster,  57 
Pa.  410. 

Rhode  Island.  —  Wood  v.  Moriarty, 
15  R.  I.  518,  9  Atl.  427. 

IVisconsin.  —  Perkins  z'.  McAuliffe, 
105  Wis.  582,  81  N.  W.  645. 

60.  Coles  V.  Soulsby,  21  Cal.  47; 
Carty  v.  Connolly,  91  Cal.  15,  27  Pac. 
599;  Nichols-Shepherd  &  Co.  -v. 
Burch,  128  Ind.  324,  27  N.  E.  737', 
Overstreet  v.  Freeman,  12  Ind.  390; 
Dawson  v.  Briscoe,  97  Ga.  408,  25  S. 
E.  157.  And  see  cases  in  note  12 
supra. 

Although  a  deed  purports  to  be 
for  a  valuable  consideration,  it  may 
be  shown  to  be  in  reality  purely 
voluntary.  Leggett  v.  Patterson,  114 
Ga.  714,  40  S.  E.  736;  Lewis  v.  Brew- 
ster, 57  Pa.  St.  410. 

Proving  Conveyance  a  Gift  When 
Valuable  Consideration  Recited. 
In  Peck  V.  Vandenberg,  30  Cal.  11,  a 
deed  from  a  mother  to  her  married 
daughter  recited  a  consideration  of 
love  and  affection  and  also  a  money 
consideration.  It  was  held  compe- 
tent to  show  by  parol  evidence  that 
no  money  consideration  had  passed 
for  the  purpose  of  proving  the  deed 
to  have  been  a  gift  and  the  property 
conveyed  therefor  the  separate  prop- 
erty of  the  daughter.  See  also  Lev- 
ering V.   Shockey,   100  Ind.  558. 

And  in  Velten  v.  Carmack,  23  Or. 
282,  31  Pac.  658,  20  L.  R.  A.  loi, 
a  deed  from  father  to  daughter  re- 
cited merely  a  money  consideration. 
The  daughter  conveyed  the  property 
without  her  husband  joining  in  the 
deed.  In  order  to  support  this  lat- 
ter  conveyance   it   was   necessary   to 

Vol.  IV 


show  that  the  land  was  her  separate 
property,  and  parol  evidence  was 
therefore  held  competent  to  show  that 
the  deed  from  father  to  daughter 
was  in  fact  a  gift  and  that  no  money 
consideration   had   passed. 

61.  California.  —  Peck  v.  Vanden- 
burg,  30  Cal.  11. 

Connecticut.  —  Barrett  v.  French, 
I  Conn.  354. 

Massachusetts.  —  Wallis  v.  Wallis, 
4  Mass.  135;  Brewer  v.  Hardy,  22 
Pick.  376. 

New  York.  —  Jackson  t:  Staats,  11 
Johns.   337. 

Rhode  Island.  —  Wardwell  v.  Bas- 
sett,  8  R.  I.  302. 

Contra.  —  Ellinger  v.  Crowl,  17 
Md.  361. 

Showing  Different  Species  in  Sup- 
port of  Conveyance —  Although  the 
consideration  of  a  deed  is  expressed 
to  be  for  love  and  affection  it  is 
nevertheless  competent  to  support  it 
by  evidence  showing  that  there  was 
an  additional  valuable  consideration. 
Thompson  v.  Cody,  100  Ga.  771,  28 
S.  E.  669;  or  when  a  money  consid- 
eration is  recited  to  support  the  deed 
by  proof  of  a  consideration  of  love 
and  affection.  Hannan  v.  Oxley,  23 
Wis.  519. 

Where  a  deed  reciting  a  money 
consideration  would  be  void  if  re- 
garded as  a  feoffment  or  bargain  and 
sale,  it  is  competent  in  support  of 
such  deed  as  a  covenant  to  stand 
seized  to  uses  to  show  by  parol  a 
good  consideration.  Gale  v.  Coburn, 
18  Pick.  397;  Wallis  v.  Wallis,  4 
]Mass.  135;  Parker  v.  Nichols,  7  Pick. 
Ill;  Hayden  v.  Alentzer,  10  Serg. 
&  R.  (Pa.)  329.  See  also  Hinde  v. 
Longworth,  11  Wheat.   199. 

62.     Sullivan  v.  Lear,  23  Fla.  463 
2   So.  846,   II    Am.    St.    Rep.    388 
Cuthrell    v.    Cuthrell,    loi    Ind.    375 
Union  Mut.  Ins.  Co.  v.  Kirchoff,  I33 
III.  368,  27  N.  .E.  91 ;  Farrar  v.  Smith, 
64  Me.  74. 

Cowfra.  —  Thompson  v.  Corrie,  57 
Md.  197. 
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Thus  an  oral  promise  to  pay  the  grantor's  debt,"^  or  a  mortgage  or 
other  incumbrance  on  the  property  may  be  proved  as  an  additional 
consideration/'*  so. also  a  contract  to  erect  a  saw  mill,''^  to  make 
a  will  in  favor  of  the  grantor,*"^  to  build  a  partition  fence,''^  to  grant 
a  right  of  way  over  another  piece  of  land,**®  to  erect  a  depot  on  the 
land,^^  to  support  the  grantor  during  his  life/°  and  a  promise  of 
marriage/^ 

(C.)  Property  Instead  oe  :Money.  —  Where  a  deed  recites  the  pay- 
ment of  a  money  consideration,  parol  evidence  is  competent  to  show 
that  the  consideration  was  in  fact  other  property  of  an  equivalent 
valueJ^ 

g.  Application  to  Other  Purpose.  —  Parol  evidence  is  admissible 


63.  Harwood  v.  Harwoocl,  22  Vt. 

507- 

Agreement  to  Return  Money  Paid. 

Parol  evidence  is  admissible  to  show 
that  a  deed  reciting  merely  a  money 
consideration  was  in  fact  given  in 
extinguishment  of  an  antecedent 
debt,  and  that  the  money  paid  to  the 
grantor  was  to  be  returned  to  the 
grantee.  Stone  v.  Minter,  iii  Ga. 
45,  36  S.  E.  321,  50  L.  R.  A.  356. 

64.  United  States.  — UiWs  v.  Dow, 
133  U.  S.  423- 

Alabama.  —  Buford  v.  Shannon,  95 
Ala.  205,  10  So.  263;  Mason  v. 
Buchanan,  62  Ala.  no. 

California.  —  Carty  v.  Connolly,  91 
Cal.  IS,  27  Pac.  599. 

Georgia.  —  Hopkins  v.  Watts,  2; 
Ga.  490. 

Indiana.  —  Lowry  v.  Downey,  150 
Ind.  364,  50  N.  E.  79;  McDill  z: 
Gunn,  43  Ind.  315. 

Kansas.  —  Hopper  z'.  Calhoun,  52 
Kan.  703,  35  Pac.  816,  39  Am.  St. 
Rep.  363. 

Kentucky.  —  Poor  v.  Scott,  24  Ky. 
L.  Rep.  239,  68  S.  W.  397- 

Massachusetts.  —  Drury  v.  Fremont 
Imp.  Co.,  13  Allen  168. 

Nebraska.  —  Fall  v.  Glover,  34 
Neb.  522,  52  N.  W.   168. 

Ohio.  —  Indiana  Yearly  Meet.  R. 
S.  F.  V.  Haines,  47  Ohio  St.  423,  25 
N.  E.  119,  63  Am.  St.  Rep.  892. 

South  Dakota.  —  IMiller  t-.  Ken- 
nedy, 12  S.  D.  478,  81  N.  W.  906. 

Vermont.  —  Wait  v.  Wait,  28 '  Vt. 
350. 

Washington.  —  Ordway  v.  Downey, 
18  Wash.  412.  51  Pac.  1,047,  52  Pac. 
228,  63  Am.  St.  Rep.  892. 

Wisconsin.  —  Morgan     v.     South 


^Milwaukee  Lake  View   Co.,  97  Wis. 
275,  72  N.  W.  872. 

In  Strohaur  v.  Voltz,  42  ]\Iich.  444, 
the  deed  in  question  recited  a  money 
consideration  and  the  covenants  of 
warranty  excepted  a  certain  mortgage 
then  existing  on  the  property.  Plain- 
tiff sought  to  show  by  parol  an  agree- 
ment by  defendant  to  assume  and 
pay  this  mortgage  as  part  of  the  con- 
sideration. The  latter  contended  that 
inasmuch  as  the  deed  contained  an 
agreement  respecting  the  mortgage, 
parol  evidence  to  show  another 
contract  respecting  it  was  incompe- 
tent. The  evidence,  however,  was 
held  admissible.  See  also  Langan  v. 
Iverson,  78  ]Minn.  421,  80  N.  W. 
1,051. 

65.  Fralev  v.  Bentley,  i  Dak.  25, 
46  N.  W.  506. 

66.  Manning  v.  Pippin,  86  Ala. 
357.  5  So.  572,  II  Am.  St.  Rep.  46. 

67.  Dodder  v.  Snyder,  no  ]\Iich. 
69,  67  N.  W.  1,101. 

68.  Champion  v.  jMunday,  85  Ky. 
31.  2  S.  W.  546. 

69.  Louisville,  St.  L.  &  T.  R.  Co. 
V.  Neafus,  13  Ky.  L.  Rep.  951.  18  S. 
W.  1,030;  Watterson  v.  Allegheny 
Val.  R.  Co.,  74  Pa.  St.  208. 

70.  Rankin's  Adm'r.  v.  Wallace,  12 
Ky.  L.  Rep.  97.  14  S.  W.  79;  Vail  v. 
McMillan,  17  Ohio  St.  617;  Wilfong 
V.  Johnson,  41  W.  Va.  283,  2;^  S.  E. 
730. 

71.  Tolman  v.  Ward,  86  ^le.  303, 
29  Atl.  1,081,  41  Am.  St.  Rep.  556; 
Miller  v.  Goodwin,  8  Gray  (Mass.) 
542;  Cummings  7'.  Moore,  27  Tex. 
Civ.  App.  555,  65  S.  W.  1. 113. 

72.  Carncal  v.  May,  2  A.  K.  :\rarsh. 
(Ky.)  900;  Altringer  v.  Capehart,  68 
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to  show  that  part  of  the  consideration  recited  was  in  fact  given  for 
another  purpose  besides  the  conveyance." 

D.  By  Whom  Paid.  —  a.  Presumption  of  Payment  by  Grantee. 
The  presumption  is  that  the  consideration  recited  in  a  deed  was 
paid  by  the  grantee/*  and  parol  evidence  to  the  contrary  must  be 
clear  and  satisfactory.'^ 

b.  Recital  of  Person.  —  The  recitals  in  a  deed  as  to  the  person  who 
paid  the  consideration  are  prima  facie,  but  not  conclusive,  evidence 
of  such  fact  as  against  parties  thereto.'*^ 

E.  Weight  of  Recital  as  Evidence.  —  Ordinarily  the  recital  in 
a  deed  of  the  amount  and  payment  of  the  consideration  is  at  most 
prima  facie  evidence,  and  is  frequently  characterized  as  very  weak 
evidence,  because  so  often  a  purely  formal  matter."  It  has  been 
held,  however,  that  the  recital  can  be  overcome  only  by  clear  and 
convincing  proof.'* 

VI.  SECONDARY  EVIDENCE. 

1.  Preliminary  Proof.  —  A.  Generally.  —  Before  secondary  evi- 
dence of  the  contents  of  an  alleged  deed  is  competent,  its  existence 
as  a  deed^®  must  be  sufficiently  proved,  and  its  loss  or  absence  satis- 
factorily accounted  iov.^"  The  general  rules  applicable  to  this  class 
of  evidence  will  be  found  elsewhere.®^ 


Mo.  441 ;  }kliller  v.  ^McCoy,  50  'Mo. 
214;  Lake  v.  Bender,  18  Nev.  361,  4 
Pac.  711;  McCrea  v.  Purmort,  16 
Wend.  (N.  Y.)  460,  30  Am.  Dec. 
103;  Wood  v.  Moriarty,  15  R.  I.  518, 
9  Atl.  427. 

73.  Goodspeed  v.  Fuller,  46  Me. 
141.  71  Am.  Dec.  572;  Farrar  v. 
Smith,  64  Me.  74;  Lathrop  v.  Hum- 
ble.  (Wis.),  97  N.  W.  90s. 

In  Hodges  z'..Heal,  80  ^Nle.  281,  14 
Atl.  II,  6  Am.  Dec.  199,  it  was  held 
competent  for  the  grantee  to  show  by 
parol  that  the  recited  money  consid- 
eration was  given  not  only  for  the 
conveyance  but  in  satisfaction  of  cer- 
tain previous  trespasses  on  the  prop- 
erty by  the  grantee. 

In  an  action  to  specifically  enforce 
an  oral  contract  to  convey  a  right  of 
way  made  in  connection  with  a  con- 
veyance of  land  between  the  same 
parties,  it  was  held  competent  to 
show  by  parol  that  part  of  the  con- 
sideration recited  in  such  deed  was 
in  reality  paid  for  the  right  of  way. 
Puttman  v.  Haltey,  24  Iowa  425. 

In  Harts  v.  Emmery,  184  111.  560, 
56  N.  E.  865,  the  deeds  contained  a. 
recital  of  a  money  consideration  "  in 
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hand  paid "  and  also  contained  a 
clause  assuming  the  mortgage  debt. 
Parol  evidence  was  held  competent 
to  show  that  part  of  the  recited 
money  consideration  consisted  in  the 
paj-ment  of  this  mortgage  debt. 

74.  Anthony  v.  Chapman,  65  Cal. 
7:i,  2  Pac.  889;  Atwell  v.  Watkins,  13 
Tex.  Civ.  App.  668,  36  S.  W.  103. 

75.  Anthony  v.  Chapman,  65  Cal. 
73,  2  Pac.  889. 

76.  In  IngersoU  v.  Truebody,  40 
Cal.  603,  the  deed  recited  payment  of 
the  consideration  by  the  husband.  It 
was  held  proper  to  show  by  parol 
that  the  consideration  was  in  fact 
paid  by  the  wife  from  her  separate 
estate. 

77.  Mowrey  v.  Vandling,  9  Mich. 
39,  and  see  cases  in  notes  7,  12  supra. 

78.  Vauhine  v.  Taylor,  18  Ark.  65  ; 
Stearns  z:  Stearns,  23  N.  J.  Eq.  167. 

79.  Overand  v.  ^Menczer,  83  Tex. 
122,  18  S.  W.  301 ;  Dunlap  v.  Glidden, 
31    ^le.   510,   and  see   following  dis 
cussion. 

80.  See  notes   14-21   infra. 

81.  See  article  "  Best  and  Sec- 
ondary Evidence." 
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B.  Order  of  Proof.  —  The  logical  and  proper  order  of  this 
preliminary  proof  is  to  show,  first,  the  existence;  second,  the  valid 
execution ;  third,  the  delivery  and  acceptance  of  a  deed,  and  then  to 
account  for  its  non-production,  after  which  evidence  of  its  contents 
is  proper.  While  this  order  is  insisted  upon  when  practicable,^^  it 
is  often  impossible  to  follow  it,  because  the  same  evidence  bears  upon 
all  these  facts. ®^ 

C.  Existence  of  Deed.  —  The  actual  existence  of  the  instru- 
ment claimed  to  be  a  deed  must  be  shown,  but  when  this  fact  is 
directly  in  issue,  slight  evidence  will  satisfy  this  preliminary  require- 
ment.®* It  may  consist  of  the  direct  testimony  of  one  who  has  seen" 
the  alleged  deed,  or  heard  it  read,*^  or  be  purely  circumstantial." 
The  existence  of  the  instrument  is  ordinarily  shown  by  the  evidence 
necessary  to  establish  its  execution  and  contents. 

D.  Execution.  —  a.  Generally.  —  Proof  of  execution  when  the 
deed  is  lost  or  destroyed  is  just  as  essential  as  when  the  instrument 
itself  is  produced.^®  It  must  be  shown  to  have  been  executed  with 
all  the  formalities  required  by  law.®^  The  mere  conclusion  of  the 
witness  that  the  instrument  was  a  deed  is  insufficient.'"' 

b.  Circumstantial  Evidence.  —  (l.)  Generally,  —  From  the  nature 
of  the  case,  however,  the  evidence  of  execution  must  often  be 
partially  or  wholly  circumstantial.^^     Thus  when  otherwise  compe- 


82.  Potts  V.  Coleman,  86  Ala.  94, 
5  So.  780;  Morrison  v.  Jackson,  35 
S.  C.  311,  14  S.  E.  682;  Kimball  v. 
]\[orrin,  4  Me.  369;  Llovd  v.  Simons, 
(]\rinn.),  95  N.  W.  903. 

83.  See  article  "  Best  and  Sec- 
0ND.\RY  Evidence/'  Vol.  II,  p.  343, 
notes  34-35- 

84.  A  Recital  in  one  deed  of  the 
existence  of  another  is  prima  facie 
evidence  of  this  fact.  Tyrrell  v. 
Comstock,   18   Conn.   210. 

85.  Nolen  v.  Gwyn,  16  Ala.  725 ; 
Edwards  v.  Noyes,  65  N.  Y.  125  ; 
Steinhoff  V.  Burtch,  17  U.  C.  C.  P. 
160. 

86.  Laster  v.  Blackwell,  128  Ala. 
143.  30  So.  663. 

87.  In  Ryder  v.  Hathaway,  21 
Pick.  298,  a  recital  in  one  deed  of  a 
previous  conveyance  coupled  with  the 
acts  of  the  parties  of  the  lost  deed 
in  marking  the  boundaries  and  occu- 
pying the  land,  was  held  sufficient 
evidence  to  warrant  a  finding  of  the 
existence  of  such  deed. 

88.  Ehvell  V.  Cunningham,  74  i\Ie. 
127 ;  Jack  V.  Woods,  29  Pa.  St.  375 ; 
Potts  V.  Coleman,  86  .^la.  94,  5*  So. 
780;  Anderson  v.  Anderson,  126  Ind. 


62,  24  N.  E.  1.036;  Cooley  v.  Cooley, 
(Ky.),  I  S.  W.  491;  Burke  v.  Ham- 
mond, 76  Pa.  St.  172.  See  "Best 
AND   Secondary   Evidence,"   Vol.   II. 

Sufficiency     of    Proof In     some 

cases  it  is  said  that  the  proof  of  the 
execution  of  a  lost  deed  must  in  gen- 
eral be  as  cogent  as  where  it  is  pro- 
duced. State  V.  Shinborn,  46  N.  H. 
497- 

89.  Roe  V.  Doe,  32  Ga.  50;  Wake- 
field V.  Day,  41  Minn.  344,  43  n!  W. 
71 ;  Elyton  Land  Co.  v.  Denny,  108 
Ala.  553,  18  So.  561;  Edwards  v. 
Noyes,  65  N.  Y.  125. 

90.  Lampe  v.  Kennedy,  56  Wis. 
249,  14  N.  W.  43.  See  notes  68-69 
infra. 

91.  Bounds  v.  Little.  75  Tex.  316, 
12  S.  W.  1,109;  McCreary  v.  Reli- 
ance Lumb.  Co.,  16  Tex.  Civ.  App. 
45,  41  S.  W.  485 ;  Cameron  f.  Hovey, 
38  Iowa  598;  Terry  7/.  Rodahan,  79 
Ga.  278.  II  Am.  St.  Rep.  420.  And 
see  "  Sufficiency  of  Evidence  " 
infra. 

In  Daniels  v.  Creckmore.  7  Tex. 
Civ.  App.  573,  27  S.  W.  148.  the  de- 
fendant in  proof  of  an  alleged  lost 
deed  in  his  chain  of  title,  introduced 
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tent,  the  acts,^-  declarations^^  and  admissions^*  of  the  parties,  the  fact 
that  such  a  deed  has  been  recorded,^^  the  long  continued  and  undis- 
puted possession  of  the  premises  by  the  grantee  claiming  under  the 
deed,^*'  and  recitals  in  other  deeds, °'  may  under  proper  circum- 
stances"^ be  competent  evidence  of  execution. 

(2.)  Appearance  of  Lost  Original.  —  Testimony  that  the  lost  original 
appeared  to  be  genuine  because  no  erasures  or  interlineations 
appeared  on  its   face  is  competent."" 

c.  Signing.  —  The  genuineness  of  the  grantor's  signature  should 
be  established,^  but  this  fact  may  sufficiently  appear  from  the  circum- 
stances, in  the  absence  of  better  proof.-  Nor  is  direct  evidence 
necessary  to  prove  that  the  grantor's  name  was  subscribed  to  the 
mjssing  deed.^ 


as  a  witness  the  grantee  therein, 
who  testified  that  such  a  deed  had 
been  delivered  to  and  recorded  by 
him,  conveying  the  property  in  ques- 
tion and  that  it  was  properly  ac- 
knowledged. The  witness,  however, 
was  not  acquainted  with  the  makers 
of  the  deed  and  did  not  see  them  ex- 
ecute it.  This  evidence  in  connec- 
tion with  long  continued  possession 
under  an  undisputed  claim  title,  was 
held  sufficient  to  sustain  a  finding  of 
the  existence  and  execution  of  the 
alleged  deed. 

92.  Acts  done  by  the  plaintiff,  or 
by  some  one  in  his  behalf,  which  go 
to  show  an  open  claim  to  the  prop- 
erty, are  admissible,  notwithstand- 
ing they  are  self-serving.  Grayson  v. 
Lofland,  21  Tex.  Civ.  App.  503,  52 
S.  W.  121 ;  Goddell  v.  Labadie,  19 
Mich.  88. 

93.  Wynn  v.  Cory,  48  Mo.  346; 
Mosher  z'.  Mosher,  104  Mich.  551,  62 
N.  W.  706. 

94.  Shorter  v.  Sheppard,  33  Ala. 
648;  Fralick  v.  Presley,  29  Ala.  457. 

95.  Crain  v.  Hunington,  81  Tex. 
614,  17  S.  W.  243. 

96.  See  "  Possession  of  Prem- 
ises "  mfra,  this  article. 

97.  See  "  Recitals  in  Other 
.Deeds  "  infra,  this  article. 

98.  When  Circumstantial  Evi- 
dence Proper.  _  Circumstantial  evi- 
dence of  the  existence  and  execution 
of  a  deed  can  not  be  resorted  to  until 
it  is  made  to  appear  that  there  is  no 
direct  evidence  of  these  facts,  a  mat- 
ter which  would  depend  largely  upon 


the  circumstances  of  each  case.  Wells 
V.  Iron  Co.,  48  N.  H.  491. 

99,     Holland  v.  Carter,  79  Ga.  139. 

1.  In  Owen  v.  Thomas,  33  111.  320, 
in  proof  of  the  contents  of  the  lost 
deed,  the  witness  testified  that  as  the 
agent  of  the  grantors  he  had  deliv- 
ered a  deed  of  a  certain  date  for  the 
land,  purporting  to  convey  the  fee, 
and  properly  acknowledged.  This 
evidence  was  held  insufficient  on  the 
ground  .that  it  failed  to  show  by 
wnom  the  deed  was  signed  as  grantor, 
or  if  signed  at  all  that  the  witness 
could  identify  the  signature.  Nor 
could  the  opinion  of  the  witness  that 
it  purported  to  convey  a  fee  simple  be 
regarded  as  sufficient  evidence  of  its 
validity. 

2.  Clapp  v.  Engledew,  82  Tex.  290, 
18  S.  W.  146. 

3.  Circumstantial  Evidence  of 
Signing. —  In  Carr  v.  Frick  Coke 
Co.,  170  Pa.  St.  62,  32  Atl.  656,  the 
record  of  a  deed  was  offered  which 
purported  to  be  executed  by  two 
grantors,  husband  and  wife.  The 
wife's  signature,  however,  was  miss- 
ing. The  admission  of  this  copy  was 
objected  to  on  the  ground  that  the 
original  was  not  shown  to  have  been 
signed  by  the  wife.  It  was  heid  prop- 
erly admitted,  however,  and  in  con- 
nection with  the  certificate  of 
acknowledgment  and  other  circum- 
stances, sufficient  proof  of  a  deed 
properly  signed  by  the  wife.  In  proof 
that  the  original  had  been  signed  by 
her,  it  was  held  competent  to  intro- 
duce the  preliminary  agreement  con- 
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d.  Sealing.  —  Even  where  a  seal  is  necessary  to  the  vaHdity  of 
the  conveyance,  its  presence  on  the  lost  instrument  may  be  inferred 
from  the  circumstances.'* 

e.  Acknozdedgment.  —  Where  the  acknowledgment  is  essential  to 
the  validity  of  the  deed,  as  in  the  case  of  a  conveyance  by  a  married 
woman,  the  secondary,  evidence  must  be  sufficient  to  clearly  prove 
this  requisite.^  Manifestly,  however,  the  fact  of  acknowledgment 
may  be  sufficiently  shown  by  purely  circumstantial  evidence,''  other- 
wise proof  of  a  lost  deed  would  often  be  impossible. 

f.  Deeds  by  Public  Officers.  —  Although  in  the  absence  of  a  stat- 
ute a  deed  by  a  public  officer  must  be  shown  to  have  been  executed 
in  accordance  with  proper  authority,  and  in  compliance  with  the 
preliminary  requirements,  yet  where  the  records  are  destroyed  and 
no  direct  evidence  is  available,  both  the  authority  of  the  officer  and 
his  proper  performance  of  his  duty  may  be  presumed  from  the 
circumstances  in  support  of  long  continued  and  undisputed  posses- 
sion under  the  deed.' 

g.  Sufficiency  of  Prcliniinary  Shozuing.  —  Although  the  execution 


taining  her  signature,  as  a  circum- 
stance tending  to  show  that  she  had 
in  fact  signed  the  deed  subsequently 
executed  and  dehvered  in  accordance 
therewith.  So  also  for  the  same 
purpose,  notes  given  by  the  grantee 
in  part  payment  for  the  conveyance 
as  provided  for  in  the  preHminary 
contract,  were  held  competent,  as 
strong  circumstantial  evidence  that 
the  deed  when  accepted  by  the 
grantee  was  properly  signed. 

4.  Reusens  v.  Lawson,  91  Va.  226, 

21  s.  w.  347. 

Circumstantial  Evidence  Sufficient. 

"  It  certainly  was  not  necessary,  in 
order  to  prove  the  execution  of  the 
alleged  lost  deed,  to  prove  by  a  wit- 
ness that  he  remembered  having  seen 
a  seal  on  it ;  the  fact  might  be  shown 
by  other  and  circumstantial  evidence; 
and  evidence  that  the  instrument  was 
executed,  and  intended  and  purported 
to  convey  lands,  and,  in  connection 
with  it,  of  the  declarations  of  Ichabod 
Patterson  that  he  had  conveyed  his 
back  lands  to  Eaton,  was,  I  am  sat- 
isfied, proper  for  the  jury  to  pass 
upon,  and  I  think  it  was  sufficient  to 
authorize  them,  if  they  believed  it,  to 
find  that  the  instrument  was  under 
seal."  McBurney  v.  Cutler,  18  Barb. 
(N.  Y.)  203. 

5.  Mariner  v.  Saunders,  10  111.  113. 
In  an  action  to  compel  the  re-exe- 

14 


cution  of  an  alleged  lost  deed,  the 
effect  of  which,  if  made  in  accord- 
ance with  the  complainant's  prayer, 
would  have  been  to  bar  the  widow's 
dower,  it  was  held  necessary  to  show 
not  only  her  signature  to  the  lost 
deed,  but  also  her  separate  acknowl- 
edgment in  this  manner  prescribed  by 
statute.     Owen  v.  Paul,  16  Ala.   130. 

6.  Separate  Acknowledgment  of 
Married  V/oman.  —  In  Daniels  v. 
Creekmore,  7  Tex.  Civ.  App.  573,  27 
S.  W.  148,  it  is  held  that  the  separate 
acknowledgment  of  a  married  woman 
to  a  lost  deed  may  be  proved  by  cir- 
cumstantial evidence.  The  witness  in 
this  case  testified  that  the  acknowl- 
edgment was  in  substance  the  same 
as  that  in  a  deed  which  was  a  copy 
of  the  form  prescribed  by  statute. 

7.  Starr  v.  Brewer,  58  Vt.  24.  3 
Atl.  479;  Doolittle  V.  Holton,  28  Vt. 
819,  26  Vt.  588;  Perry  v.  Blakelv,  5 
Tex.  Civ.  App.  331,  23  S.  W.  804; 
Riley  z'.  Pool,  5  Tex.  Civ.  App.  340, 
24  S.  W.  85 ;  White  v.  Jones,  67  Tex. 
638,  4  S.  W.  161  ;  Gage  v.  Eddy,  179 
111.  492,  53  N.  E.  1,008. 

Administrator's  Deed No  Pre- 
sumption From  Fact  of  Sale The 

fact  that  property  was  bid  off  at  an 
administrator's  sale  does  not  tend  to 
prove  that  a  deed  was  executed  to  the 
purchaser.  Ives  v.  Ashley,  97  Mass. 
198. 
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of  a  deed  must  be  established  before  secondary  evidence  of  its 
contents  is  admissible,*  yet  whenever  this  is  a  question  of  fact  and 
an  issue  in  the  case,  if  some  showing  is  made  the  court  will  not  pass 
upon  its  sufficiency,  but  submit  the  whole  matter  to  the  jury,  along 
with  the  evidence  as  to  the  contents  of  the  instrument." 

h.  Presumption  of  Due  Execution.  —  Where  the  existence  and 
contents  of  a  conveyance  are  established  by  purely  circumstantial 
evidence,  in  support  of  long  continued  and  undisputed  possession 
of  the  premises,  the  proper  execution  of  the  deed  with  all  the 
formalities  required  by  law  is  presumed.^" 

E.  Delivery  and  Acceptance.  —  The  delivery  and  acceptance 
of  a  lost  or  destroyed  deed  must  be  established  as  part  of  the 
preliminary  proof,^^  but  the  evidence  of  these  facts  has  been  here- 
tofore discussed.^^  They  usually  appear  as  incidents  in  the  proof 
of  the  existence  and  execution  of  the  deed,  and  where  the  evidence 
is  largely  circumstantial  are  involved  in  the  necessary  presumptions 
of  fact." 

F.  Excuse  for  Non-Production.  —  a.  Generally.  —  While  sec- 
ondary evidence  of  the  contents  of  a  deed  is  not  admissible  until  its 
non-production  has  been  sufficiently  excused,^*  both  the  nature  and 
sufficiency  of  this  showing  are  frequently  regulated  by  statute,  and 
will  be  found  discussed  elsewhere.^^ 

b.  Sufficiency  of  SJiozving  a  Question  for  the  Court. — The  suf- 
ficiency of  this  preliminary  showing  is  a  question  for  the  court, ^"^ 
and  rests  largely  in  its  discretion.^^ 

c.  Presumption  of  Possession.  —  A  deed  is  presumed  to  be  in  the 
possession  or  control  of  the  grantee  therein  named,  or  the  party 

8.  Jack  V.  Woods,  29  Pa.  St.  375-  Georgia.  —  Roe  &  McDowell  v.  Ir- 

9.  Grain   z;.   Huntington,   81    Tex.       ^^^"'.^^.Ga.  39- 

614,  17  S.  W.  243 ;  Downing  v.  Pick-       ^^^'^—  "  Owen  v.  Thomas,,  33  HI. 
ering,  15  N.  H.  344-  il//.f.yowr;. —  Orchard  v.  Collier,  171 

10.  Christy  v.  Burch,  25  Fla.  942,      ^lo.  390,  71   S.  W.  677. 

2  So.  258;  Townsend  v.  Downer,  32  Ncic  Hampshire.  —  Wells    v.    Iron 

Vt.  183;  Williams  v.  Donell,  2  Head  Co.,  48  N.  H.  491. 

(Tenn  )  695 ;  Downing  v.  Pickering,  South     Carolina.   —   Morrison     v. 

IS  N.  H.  344.     See  Valentine  v.  Pi-  Jackson,  35  S.  C.  311,  14  SE-  682. 

^^  -D-  1     Q-    ■,-,   Avn    D^n    -TTc  T^.t-a.j.  —  Baldwm  v.  Goldfrank,  88 

per   22  Pick.  8,    33  Am.  Dec_  715.  ^^^    ^^^^  ^^  g.  W.  1,064. 

11.  Jackz'.  Woods,29Pa.  bt.  3/5,  15.     See  articles  "  Best  and   Sec- 
Gorman  -.-.  Gorman,  98  ill.  361 ;  An-  ^^^^^y  Evidence  "  and  "  Records." 
derson  v.  Anderson,  126  Ind.  62,  24  ig.     Thompson     v.     Thompson,     9 
N.  E.  1,036.  Ind.  323,  68  Am.  Dec.  638;  Jackson  v. 

12.  See  "Delivery  and  Accept-  Frier,  16  Johns.  193;  Thompson  v. 
ANCE,"  supra  this  article.  Flint  &   P.    M.   R.   Co.,    (Mich.),  90 

13.  See  note  10,  supra,  and  "  Sue-  N.  W.  1,037 ;  Flinn  v.  McGonigle,  9 
FiciENCY  OF  Evidence.  —  PrEsump-  Watts  &  S.  75 ;  Lessee  of  Blackburn 
TION  OE  Deed,"  infra  this  article.  z\  Blackburn,  8  Ohio  81. 

14.  Alabama.  —  Laster  v.  Black-  17.  Gorgas  v.  Hertz,  150  Pa.  St. 
well,  128  Ala.  143.  30  So.  663.  538,  24  Atl.  756;  Morrison  v.  Jackson, 

California.  — Lewis  v.  Burns^  122  35  S.  C.  311.  I4  S.  E.  682;  Kenniff  v. 
Cal.  358,  55  Pac.  132.  Caulfield,  140  Cal.  34,  73  Pac.  803. 
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entitled  to  claim  the  property  thereby  conveyed. ^^  It  has  been  held, 
however,  that  this  rule  has  no  application  to  prior  deeds  in  a  chain 
of  title.^**  But  this  qualification  has  also  been  denied,-"  and  it  is 
held  that  when  the  grantee  parts  with  his  title  he  is  presumed  to 
surrender  the  evidence  thereof  to  his  vendee.-^ 

2.  Character  of  Secondary  Evidence.  —  Generally.  —  A.  Copies. 
A  properly  proved  copy  is,  of  course,  competent  secondary  evidence 
of  the  contents  of  a  lost  deed,--  and  under  some  circumstances  an 


18.  Beard  v.  Ryan,  78  Ala.  27 ) 
Bounds  V.  Little,  75  Tex.  316,  12  S. 
W.  1,109;  McLean  v.  Webster,  45 
Kan.  644,  26  Pac.  10;  Ward  v.  Fuller, 
15  Pick.  (Mass.)  185;  Eaton  v. 
Campbell,  7  Pick.  12. 

Presumption  of  Possession  of 
Grantor —  Where  the  grantee  in  a 
deed  swears  that  he  never  received  it 
from  the  grantor,  the  presumption  is 
that  the  deed  is  still  in  the  latter's 
possession.  Harper  v.  Hancock,  28 
N.  C.  124. 

19.  Beard  v.  Ryan,  78  Ala.  37. 
See  also  Harper  v.  Hancock,  28  N.  C. 
124. 

20.  Possession  of    Ancestor's 

Deeds In     Newsom    v.    Davis,    20 

Tex.  419,  it  was  held  that  the  pre- 
sumption is,  that  a  deed  delivered  to 
plaintiff's  ancestor  is  in  plaintiff's 
possession  or  control,  and  that  upon 
his  failure  to  produce  the  same  after 
proper  notice  from  the  defendant, 
the  latter  might  give  secondary  evi- 
dence of  its  contents.  See  also  in 
Baldwin  v.  Goldfrank,  (Tex.  Civ. 
App.),26  S.  W.  155- 

21.  Presumption  of  Surrender  of 
Title  Papers.  —  When  it  appears  that 
one  who  held  a  deed  to  described 
land  sold  all  the  property  embraced 
therein  to  another  and  executed  and 
delivered  to  the  purchaser  a  convey- 
ance of  the  same,  it  is  not  necessary 
for  the  party  seeking  to  establish  the 
loss  of  the  deed  first  mentioned  to 
show  that  it  is  not  in  the  possession, 
custody  or  control  of  the  grantee 
therein,  in  the  absence  of  proof  that 
he  retained  possession  of  it  after  he 
had  sold  the  land  which  it  covered. 
The  presumption  in  such  case  being 
that  this  deed  was  delivered  by  him 
to  the  person  to  whom  he  conveyed 
the  property.     Acme  B.  Co.  v.  Cen- 


tral R.  &  B.  Co.,  115  Ga.  494,  42  S. 
E.  8. 

22.  See  articles  "  Copies  "  and 
"  Records." 

"Variance  in  Name  of  Grantee. 
In  McDowell  v.  Irwin,  32  Ga.  39,  in 
a  copy  of  a  lost  deed  the  grantee's 
name  appeared  as  "  Loyons  "  in  one 
place,  and  "  Lyons  "  in  other  places. 
This  was  held  no  sufficient  objection 
to  its  admission.  It  was  a  question 
for  the  jury  to  determine  whether  or 
not  this  was  a  clerical  error. 

Stipulation  for  Use  of  Copy. 
Effect.  —  A  stipulation  that  copy 
deeds  from  the  records  might  be  used 
in  lieu  of  the  originals  "  without  ex- 
hibiting the  primary  evidence  or  ac- 
counting for  it,"  does  not  operate  as 
an  estoppel  to  deny  the  genuineness 
of  the  original  deed.  Its  sole  pur- 
pose and  effect  is  to  dispense  with  the 
necessity  of  laying  a  foundation  for 
the  use  of  secondary  evidence.  Pat- 
terson V.  Collier,  75  Ga.  419. 

Established  Copy.  _  By  statute  in 
Georgia,  if  the  original  deed  be  lost, 
a  copy  may  be  established  by  a  judg- 
ment of  the  court,  and  the  reA)rd  of 
such  proceedings  is  admissible  with- 
out proof  of  the  execution  of  the  or- 
iginal. Leggett  V.  Patterson,  114  Ga. 
714.  40  S.  E.  72>^- 

This  judgment,  however,  is  not 
conclusive  against  third  persons  who 
are  not  parties  to  and  had  no  notice 
of  such  proceeding,  and  who  do  not 
claim  title  through  the  parties  there- 
to.    Cowart  V.  Williams,  34  Ga.  167. 

The  copy  of  an  alleged  lost  deed 
purporting  to  have  been  executed  by 
several  joint  makers  cannot  be  estab- 
lished without  proof  of  its  execution 
by  all  of  them  ;  proof  of  its  execution 
by  only  one  is  not  sufficient.  Neely 
V.  Carter,  96  Ga.  197,  22,  S.  E.  313. 
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alleged  but  unproved  copy  may  be  admitted  without  proof.-^  So  the 
preliminary  draft  of  the  deed  from  which  it  was  subsequently  drawn 
up  is  also  competent.-*  The  use  and  efifect  of  certified,  authorized 
and  examined  copies  are  discussed  elsewhere.-^ 

B.  Defective;  Record.  —  A  defective  record,  while  not  ordinarily 
competent  evidence  of  a  deed,  may  become  admissible  as  secondary 
evidence  of  its  contents  when  shown  to  be  a  true  copy,-*^  and  is 
always  a  competent  circumstance  tending  to  prove  the  existence  and 
contents  of  a  lost  or  destroyed  deed.'^ 

C.  Mutilated  Deed.  —  A  mutilated  deed  is  competent  secondary 
evidence  of  its  contents  as  originally  executed.-^ 

D.  Declarations  of  Grantor.  —  In  proof  of  the  existence  and 
contents  of  a  lost  deed,  the  declarations  of  the  grantor  at  the 
time  of  its  execution  are  competent  as  part  of  the  res  gestae;-^  so 
also  his  subsequent  declarations  showing  the  existence  and  execution 
of  such  a  deed  are  admissible  after  his  death  as  declarations  against 
interest.^" 


Duplicate     From     Memory.   —   In 

Johnston  v.  Case,  132  N.  C.  795,  44 
S.  E.  617,  to  prove  an  alleged  lost 
deed  plaintiff  offered  an  unsealed 
writing  signed  by  the  grantor,  dated 
1855.  but  not  registered  until  1877. 
On  this  paper  was  an  endorsement 
by  the  grantor,  "  The  above  is  a 
duplicate  of  the  deed  heretofore  exe- 
cuted by  me  to  W.  L.  Henry  and  his 
heirs  for  the  said  lands,  which  deed 
was  lost  before  it  was  registered. 
This  is  a  duplicate  of  the  same  tenor 
and  date  as  near  as  I  can  make  it. 
(Signed)  W.  M.  Case."  This  docu- 
ment was  held  incompetent  secondary 
evidence  of  the  contents  of  the  lost 
deed. 

23.  Ward  v.  Garnons,  17  Ves.  134, 
II  R.  R.  35;  Tunstall  v.  Trappes,  3 
Sim.  308;  Skipwith  v.  Shirley,  ii  Ves. 
64,  8  R.  R.  86. 

When  possession  has  gone  along 
with  the  deed  for  many  years,  the 
original  of  which  is  lost  or  destroyed, 
a  whole  copy  or  abstract  may  be 
given  in  evidence  though  not  proved 
to  be  true,  because  in  such  case  it  may 
be  impossible  to  give  better  evidence. 
Townsend  v.   Downer,  32  Vt.   183. 

24.  Lessee  of  Blackburn  v.  Black- 
burn, 9  Ohio  81 ;  Ward  v.  Garnons, 
17  Ves.  134,  II  R.  R.  35. 

25.  See  article  "  Records." 

26.  Ammons  v.  Dwyer,  78  Tex. 
639,  15  S.  W.  1,049. 

27.  "  Such  entries  of  records  when 
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connected  with  other  facts  are  admis- 
sible upon  the  ground  that  they  are 
themselves  acts  done  at  the  time  and 
having  the  necessary  or  natural  con- 
nection with  other  circumstances  all 
pointing  to  the  execution  of  the  deed. 
They  derive  their  force,  not  from 
their  being  legal  records,  but  as  acts 
and  declarations  made  at  the  time 
and  accompanying  the  possession." 

Townsend  v.  Downer,  32  Vt.  183. 
See  also  Allen's  Lessee  v.  Parish,  3 
Ham.  (Ohio)  107,  and  article  "  Rec- 
ords "  and  "  Documentary  Evi- 
dence." 

28.  Wooten  v.  Dunlap,  20  Tex. 
183. 

Partially  Destroyed  Deed A  deed 

partially  destroyed  by  fire  but  con- 
taining enough  to  show  its  character 
as  a  deed,  but  no  description  of  the 
property  except  an  apparent  reference 
to  the  land  conveyed  by  other  deeds, 
the  dates  and  parties  to  which  par- 
tially appear,  is  competent  circum- 
stantial evidence  of  the  existence  and 
contents  of  such  a  conveyance.  Bau- 
man  v.  Chambers,  42  Tex.  Civ.  App. 
564,  41  S.  W.  471. 

29.  Kent  v.  Harcourt,  33  Barb. 
(N.  Y.)  491;  Wells  V.  Iron  Co.,  48 
N.  H.  491- 

Contra.  —  Kimball  v.  Morrill,  4 
Me.  369. 

30.  Diehl  v.  Emig.  65  Pa.  St.  320; 
Kent  7'.  Harcourt,  33  Barb.  (N.  Y.) 
491;    Wells    V.    Iron    Co.,    48   N.    H. 
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E.  Declarations  of  Grantee.  —  The  declarations  of  the  alleged 
grantee  made  while  in  possession  of  the  premises  and  explanatory 
of  his  claim  may  be  shown  in  proof  of  the  existence  and  contents 
of  a  deed  to  him  as  part  of  the  res  gestac.^^ 

F.  Recitals  in  Other  Deeds.  —  The  recitals  in  subsequent 
conveyances  of  previous  deeds  in  the  chain  of  title  may  be  competent 
secondary  evidence  of  their  existence  and  contents,  even  against 
strangers  to  the  deed  containing  the  recital,  when  used  to  corroborate 
a  long  continued  and  undisputed  possession.^"'  Such  recitals  cannot 
be  used,  however,  when  they  point  to  the  existence  of  better  evi- 
dence which  has  not  been  accounted  for  by  the  party  offering  them.^' 

G.  Preliminary  Negotiations.  —  The  negotiations  of  the 
parties  preliminary  to  the  execution  of  a  deed  alleged  to  have 
been  made  as  a  result  thereof,  have  been  held  incompetent  in  proof 
either  of  the  existence  or  contents  of  such  a  deed.^*     The  prelim- 


491 ;  Bosworth  v.  Sturtevant,  2  Cush. 
(]\Iass.)  392. 

31.  Hooper  v.  Hall,  3,0  Tex.  154; 
Wells  z'.  Burts,  3  Tex.  Civ.  App.  430, 
22  S.  W.  419. 

Declarations  of  Grantee.  —  In 
Walker  v.  Pittman,  18  Tex.  Civ.  App. 
519,  46  S.  W.  117,  the  son  of  alleged 
grantee  in  a  lost  deed  testified  that  his 
father  claimed  the  land  after  the  deed 
was  alleged  to  have  been  made,  that 
he  had  prepared  to  move  on  to  it  and 
told  the  witness  that  he  had  pur- 
chased it.  The  latter  evidence  was 
held  competent  in  view  of  the  further 
facts  that  after  the  date  of  the  alleged 
deed  the  land  was  assessed  to  the 
grantee,  and  neither  the  grantor  nor 
his  heirs  made  any  claim  to  the  prop- 
erty. 

Rut  in  McDow  v.  Rabb,  56  Tex. 
154,  the  exclusion  of  the  grantee's 
declarations  under  similar  circum- 
stances was  held  no  error. 

Grantee's  Declarations  As  to  Con- 
tents    of     Deed     Incompetent In 

Roberts  v.  Roberts,  82  N.  C.  29,  the 
declarations  of  the  grantee  in  an  al- 
leged lost  deed  as  to  its  contents,  and 
that  it  conveyed  the  fee  simple,  were 
held  incompetent,  though  made  while 
he  was  in  possession  of  the  prem- 
ises, because  in  proof  of  a  pre-exist- 
ing fact  not  connected  with  or  ex- 
planatory of  his  possession. 

32.  United  States.  —  Baeder  v. 
Jennings,  40  Fed.  199 ;  Carver  r. 
Jackson,  4  Pet.   I. 

Massacliusctts.  —  Ives  v.  Ashley,  97 


Ryder  v.   Hathaway,   21 

■Watson  V.  IMulford. 


]\Iass.    K 
Pick.  298. 

iVcxc  Jersey. 
21  N.  J.  L.  500. 

Nezv  York.  —  Arents  v.  L.  I.  R. 
Co.,  156  N.  Y.  I,  50  N.  E.  422. 

Penns\lvania.  —  James  v.  Letzler, 
8  Watts"&  S.  192;  Penrose  v.  Griffith, 
4  Binn.  231. 

Tennessee.  —  Dunn  z'.  Eaton,  92 
Tenn.  743,  23  S.  W.  163. 

Texas.  —  Grayson  v.  Lofland,  21 
Tex.  Civ.  App.  503,  52  S.  W.   121. 

Recitals    in    Patent Sufficiency. 

The  recitals  in  a  patent  of  the  exist- 
ence of  alleged  lost  deeds  when  not 
supported  by  other  circumstances  are 
not  sufficient  evidence  of  the  exist- 
ence of  such  deeds  as  against  a  per- 
son deriving  title  from  the  state  prior 
to  the  date  of  the  patent.  Bell  v. 
Wetherill,  2  Serg.  &  R.  350. 

Recitals  in  Ancient  Deeds  are 
competent  evidence  of  the  previous 
conveyances  therein  referred  to. 
Dosoris  Pond  Co.  v.  Campbell,  25 
App.  Div.  179,  50  N.  Y.  Supp.  819, 
afRrmed  in  164  N.  Y.  596,  58  N.  E. 
1,087;  Deery  v.  Cray,  72  U.  S.  795. 

For  the  Rules  governing  such 
evidence  see  article  "  Ancient  In- 
struments." 

33.  Tucker  v.  Murphy,  66  Tex. 
355,  I  S.  W.  76.  See  also  Tolman  v. 
Emerson,  4  Pick.   (Mass.)   160. 

34.  :\IcBurney  v.  Cutler,  18  Barb. 
(N.  Y.)  203;  Shattuck  v.  Rogers,  54 
Kan.  266,  38  Pac.  280. 
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inary  contract  of  sale  has,  however,  been  regarded  as  a  competent 
circumstance  in  connection  with  other  evidence  tending  to  prove  the 
execution, =*=  and  also  the  existence  and  contents^"  of  the  deed  therein 
provided  for,  and  so  has  an  attempted  mutual  conveyance  signed  by 
onlv  one  party.^^ 

H.  Possession  oi^  Premises.  —  While  possession  and  acts  of 
ownership  are  not  in  themselves  primary  evidence  to  establish  a 
title  to  realty,^^  yet  long  continued  and  undisputed  possession  under 
a  claim  of  ownership  is  competent  secondary  evidence,  in  connection 
wdth  other  circumstances,  to  prove  a  lost  deed."^  So  tlie  failure  of 
the  alleged  grantor  or  any  other  person  to  make  any  claim  of  owner- 


35.  Carr  v.  Frick  Coke  Co.,  170 
Pa.  St.  62,  32  Atl.  656;  Downing  v. 
Pickering,  15  N.  H.  344- 

36.  Lynn  v.  Morse,  76  Iowa  665, 
39  N.  W.  203. 

37.  Double  Deed  Signed  by  Only 
One  Party.  —  In  Goodell  v.  Labadie, 
19  Mich.  88,  to  prove  an  exchange  of 
land  a  deed  was  ofifered  which  was 
sufficient  in  form  to  operate  as  a  con- 
veyance by  each  party  of  his  prop- 
erty to  the  other,  and  apparently 
made  for  this  purpose.  The  deed, 
however,  was  signed  by  only  one  of 
the  parties.  It  was  held  competent 
as  secondary  evidence  of  the  exist- 
ence, execution  and  contents  in  con- 
nection with  other  evidence  of  an  al- 
leged deed  by  the  party  who  had 
failed  to  sign  in  accordance  with  the 
apparent  intention  of  the  parties. 

38.  Possession  As  Evidence  of  Ti- 
tle  For   a    full    discussion    of   this 

question    see    articles    "  EjECTmEnt  " 
and  "  Title." 

39.  Connecticut.  —  Sumner  v. 
Child,  2  Conn.  607. 

Massachusetts.  —  Ryder  v.  Hatha- 
way. 21  Pick.  298;  Clark  v.  Faunce, 
4  Pick.  245. 

Minnesota.  —  Gaston  v.  INIerriam, 
33  ^linn.  271,  22  N.  W.  614. 

Nczc  York.  —  Jackson  v.  Lamb^  7 
Cow.  431 ;  Dosoris  Pond  Co.  v. 
Campbell,  164  N.  Y.  596,  58  N.  E. 
1,087. 

South  Carolina.  —  Stockdale  v. 
Young,  3   Strob.  501. 

Texas.  —  Herndon  v.  Burnett,  21 
Tex.  Civ.  App.  25,  50  S.  W.  581 ; 
Baylor  v.  Tillebach,  20  Tex.  Civ.  App. 
490,  49  b.  W.  720;  Herndon  v.  Vick, 
89  Tex.  469,  35  S.  W.  141. 
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Possession  and  Acts  of  Ownership. 

In  Cahill  r.  Cahill,  75  Conn.  522,  54 
Atl.  201,  732,  60  L.  R.  A.  706,  an  ac- 
tion of  ejectment,  plaintiff  claimed  ti- 
tle by  virtue  of  a  lost  deed;  and  in 
connection  with  some  direct  evidence 
of  the  existence  of  such  deed,  offered 
to    show   possession   of   the   premises 
and  acts  of  ownership  by  the  alleged 
grantee  therein.  The  rejection  of  this 
latter  evidence  was  held  error.  Pren- 
tice,    J.,    saying:     "Possession     and 
acts    of   ownership    may,    with    other 
circumstances,   be    proven    to   perfect 
the  evidence  of  title.     The  possession 
and   acts   are   admitted   as   secondary 
corroborative    evidence   of   an    actual 
conveyance,  or  of  some  accompanying 
requisite,   of   which   the   original   and 
best  evidence  is  lost.     The  admission 
of  this   evidence  assumes   the  theory 
of  an  actual   conveyance,  as  well  as 
the  existence  of  other  evidence  of  a 
different  character,  rendering  it  prob- 
able   that    such    a    conveyance    was 
made.     It  is  received  as  one  piece  of 
evidence,  which,  with  other  testimony, 
tends  to  prove  that  a   conveyance  in 
fact  was  made,  and  to  enable  the  trier 
to  find,  from  the  whole  evidence,  such 
conveyance  in  fact.     The  evidence  in 
question  is  not  received  for  the  sim- 
ple purpose  of  creating  a  presumption, 
which  should  of  itself  have  operative 
effect.       The   presumption   to  be   de- 
rived   from   the    evidence   is   one   for 
evidential   effect ;  that   is,  it   is  to  be 
weighed  and  considered  in  connection 
with    other   testimony,    and    the    pre- 
sumptions   and    inferences    therefrom 
in  its  bearing  upon  the  ultimate  ques- 
tion of  fact  to  be  determined,  to  wit, 
the  question  of  a  conveyance  in  fact." 
See  infra  this  article,   "Sufficiency 


DEEDS. 


215 


ship  in  the  property  is  a  competent  circumstance  in  proof  of  a  deed.'*'' 
I.  Witnesses.  —  a.  Qualifications.  —  While  in  some  cases  it  is 
said  that  the  witness  offered  to  prove  a  lost  deed  must  have  seen 
and  read  it,"  yet  it  is  held  that  his  knowledge  is  not  incompetent  as 
hearsay  merely  because  obtained  from  hearing  the  deed  read.*- 

b.  Recollection  of  Witness.  —  In  order  that  the  witness  may  be 
competent  to  testify  as  to  the  contents  of  a  deed,  it  is  not  necessary 
that  he  be  able  to  repeat  the  language  of  the  instrument  verbatim,  or 
that  he  even  remember  any  of  its  words.'*''  He  may  testify  as  to 
the  substance  of  its  contents,**  or  to  his  mere  impression  or  belief 
that  he  has  seen  the  alleged  deed.*^  The  value  of  such  evidence  is, 
however,  another  question. 

c.  Officer  Taking  the  Acknowledgment.  —  The  officer  who  took 
the  acknowledg-ment  may  testify  as  to  the  contents  of  the  deed, 
although  it  was  not  delivered  at  that  time.**^ 

3.  Sufficiency  of  Proof.  —  A.  Generally.  —  The  sufficiency  of 
the  proof  necessary  to  establish  an  alleged  lost  deed  depends  largely 
upon  the  circumstances  of  the  case,  and  the  nature  of  the  claim 
which  it  is  relied  upon  to  support.*'^  While  mere  difficulty  will  not 
relax  the  stringency  of  the  rule  requiring  definite  and  certain  proof,*^ 


OF  Evidence,  Circumstantial  Evi- 
dence, Presumption  of  Deed." 

40.  Cahill  v.  Cahill,  75  Conn.  522, 
54  All.  201,  732,  60  L.  R.  A.  706; 
Herndon  v.  Burnett,  21  Tex.  Civ. 
App.  25,  50  S.  W.  581 ;  Baylor  v. 
Tillebach,  20  Tex.  Civ.  App.  490,  49 
S.  W.  720. 

41.  Dagley  v.    Black,    197   111.   53, 

64  N.  E.  275  ;  Rankin  v.  Crow,  i^  111. 
626.  See  Oliver  z:  Oliver,  149  III. 
542,  36  N.  E.  955- 

42.  Laster  v.  Blackwell,  128  Ala. 
I43t  30  So.  663 ;   Edwards  v.  Noyes, 

65  N.  Y.  125.  See  also  Apperson  v. 
Dowdy,  82  Va.  776,  i  S.  E.  105. 

43.  "  A  witness  testifying  to  the 
contents  of  a  lost  deed  is  not  to  be 
expected  to  be  able  to  repeat  it 
verbatim  from  memory.  Indeed,  if  he 
were  to  do  so,  that  circumstance 
would,  in  itself,  be  so  suspicious  as  to 
call  for  an  explanation.  All  that 
parties,  in  such  cases,  can  be  expected 
to  remember  is  that  they  made  a 
deed,  to  whom,  and  about  what  time, 
for  what  consideration,  whether  war- 
ranty or  quitclaim,  and  for  what 
property.  To  require  more  would,  in 
most  instances,  practically  amount  to 
an  exclusion  of  oral  evidence  in  the 
case  of  a  lost  or  destroyed  deed." 
Perry  v.  Burton,  11 1  111.  138. 


44.  Kenniff  v.  Caulfield,  140  Cal. 
34.  73  Pac.  803 ;  Laster  v.  Blackwell, 
128  Ala.  143,  30  So.  663. 

45.  IMercer  v.  Wiggin,  74  N.  C. 
48;  Wells  V.  Burts,  3  Tex.  Civ.  App. 
430,  22  S.  W.  419;  Mosher  v.  Mosher, 
104  Mich.  551,  62  N.  W.  706.  See 
Doe  V.  Renard.  6  U.  C.  Q.  B.  501. 

Belief  of  Witness.  —  Where  the 
existence  of  a  deed  was  supported  by 
proof  of  long  continued  possession 
and  other  acts  of  ownership,  the  tes- 
timony of  a  witness  as  to  his  impres- 
sion and  belief  that  he  had  seen  the 
deed  sought  to  be  established,  was 
held  competent.  Wells  v.  Burts,  3 
Tex.   Civ.  .\pp.  430,  22  S.  W.  4IQ. 

46.  The  Testimony  of  the  Notary 
who  took  the  acknowledgment  of  a 
deed,  but  who  did  not  see  it  deliv- 
ered, is  competent  evidence  of  the 
contents  since  the  question  whether 
it  was  delivered  without  change  or 
whether  it  was  the  same  deed  as 
claimed  to  have  been  delivered,  is 
for  the  jury.  But  such  evidence  has 
no  bearing  on  question  of  delivery 
and  should  be  limited  by  court  to  the 
purpose  for  which  admitted.  Shat- 
tuck  V.  Rogers,  54  Kan.  266,  3.8  Pac. 
280. 

47.  Bennett  r.  Waller,   21   III.   97. 

48.  Difficulty  of  Proof  No  Excuse. 
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yet  the  evidence  in  many  cases  must  be  of  a  circumstantial  nature, 
and  while  perhaps  equally  convincing,  it  must  derive  support  from 
the  lapse  of  time  and  accompanying  facts  and  circumstances.*" 

©.  Questions  of  Law  and  Fact.  —  While  the  court  must  always 
determine  what  facts  are  essential  to  a  valid  deed,  the  sufficiency  of 
the  evidence  to  prove  these  facts  as  applied  to  the  alleged  lost  deed  is 
a  question  for  the  jury  under  proper  instructions.^'* 

C.  Proof  of  Substantial  and  Material  Parts  Necessary. 
The  substantial  and  material  parts  of  a  lost  deed  must  be  satisfac- 
torily  established.^^     Those   facts   which  are  essential   to  its   valid 


Where  the  alleged  lost  deed  has  been 
executed  many  years  before,  and  evi- 
dence of  its  existence  and  contents 
therefore  more  difficult  to  obtain,  the 
same  degree  of  certainty  in  the  proof 
will  nevertheless  be  required.  "  The 
modes  of  proof  may  be  different,  but 
they  must  be  equally  satisfactory  to 
the  mind."  Plummer  v.  Baskerville, 
36  N.  C.  252, 

49.  McCreary  v.  Reliance  Lum. 
Co.,  16  Tex.  Civ.  App.  45,  4i  ?■  W. 
483;  Mclvin  z:  Proprietor,  17  Pick. 
(Mass.)  255. 

Lapse  of  Time  As  Affecting  Proof. 
After  the  lapse  of  many  years,  and 
when  there  is  no  copy  of  the  deed  in 
existence,  the  secondary  testimony 
can  not  be  as  specific  as  in  some 
cases,  and  witnesses  need  only  testify 
as  to  the  substance  of  the  deed. 
Parks  V.  Caudle,  58  Tex.  216.  See 
also  Scott  V.  Crouch,  24  Utah  377,  67 
Pac.  1,068. 

50.  Lessee  of  Blackburn  v.  Black- 
burn, 8  Ohio  81. 

51.  Christy  v.  Burch,  25  Fla.  942, 
2  So.  258;  Dagley  v.  Black,  197  111. 
53-,  64  N.  E.  275 ;  Rankin  v.  Crow,  19 
111.  626;  Gillmore  v.  Fitzgerald,  26 
Ohio  St.  171. 

"  We  know  of  no  rule  which  de- 
termines with  precision  the  degree  of 
fullness  with  which  the  contents  of  a 
deed  shall  be  stated  in  such  cases. 
We  think  all  the  law  requires  is  a 
statement  of  the  substantial,  material 
parts  of  the  deed,  so  that  the  jury 
may  determine  who  were  the  parties, 
what  the  subject  of  conveyance, 
whether  a  deed  was  really  signed, 
sealed,  delivered  and  attested  as  the 
law  requires,  and  as  nearly  as  may 
be,  the  time  of  its  execution."     Roe 
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&  McDowell  v.  Doe,  ex  dcm  Irwin, 
32  Ga.  39. 

"  To  supply  the  place  of  a  lost  deed 
by  secondary  evidence  the  proof  must 
be  such  as  to  furnish  satisfactory  evi- 
dence of  its  substantial  parts." 
Laster  v.  Blackwell,  128  Ala.  143,  3° 
So.  663;  Potts  V.  Coleman,  86  Ala. 
94,  5  So.  780. 

"  The  evidence  in  such  cases  must 
be  clear  and  certain,  and  besides 
proper  proof  of  loss,  the  deed  must 
be  shown  to  have  been  duly  executed, 
and  its  contents  clearly  established." 
Wakefield  v.  Day,  41  Minn.  344,  43 
N.  W.  71. 

In  Edwards  v.  Noyes,  65  N.  Y.  125, 
the  only  evidence  of  the  contents  pf 
a  lost  deed  was  the  testimony  of  wit- 
nesses who  had  heard  it  read  years 
before,  and  could  testify  only  as  to  a 
small  fraction  of  what  it  appeared  to 
contain.  This  was  held  insufficient. 
Earl,  J.,  saying,  "  Parol  evidence  to 
establish  the  contents  of  a  lost  deed 
should  be  clear  and  certain.  It 
should  show  that  the  deed  was  prop- 
erly executed  with  the  formalities 
required  by  law,  and  should  show  all 
the  contents  of  the  deed,  not  literally, 
but  substantially.  If  anything  less 
than  these  requirements  would  suffice,, 
evil  practices,  which  it  was  the  object 
of  the  statute  of  frauds  to  prevent, 
would  be  encouraged." 

Sufficiency  of  Evidence  of  Cove- 
nant  Indistinct  Recollection In 

an  action  for  breach  of  covenant  of 
warranty  one  witness  testified  that 
he  had  an  indistinct  recollection  of 
having  drawn  a  deed  for  the  parties 
to  the  action  which  contained  the 
usual  clause  of  warranty.  The  exe- 
cution of  a  deed  in  fee  to  the  prem- 
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operation  as  a  deed  must  be  clearly  proved."  The  nature  and 
number  of  these  requisites  vary  in  dififerent  states,^^  and  depend 
likewise  upon  the  nature  of  the  action  and  the  party  against  whom 
the  evidence  is  used. 
be  whollv  immaterial  in  another.^-^ 


What  would  be  material  in  one  action  might 


ises  was  admitted.  This  was  held 
sufficient  evidence  to  support  a  judg- 
ment for  breach  of  covenant  of  war- 
ranty. 'IMercer  v.  Wiggins,  74  N. 
C.  48. 

Location  of  Right  of  Way.  — User 
Sufficient  Proof.  —  Where  the  exist- 
ence of  a  lost  deed  to  a  right  of  way 
over  a  particular  lot  was  alleged  and 
the  testimony  was  undisputed  that 
such  deed  had  been  executed,  the 
location  of  this  way  was  held  to  be 
sufficiently  established  and  identified 
by  its  location  in  a  particular  place 
and  user  for  twenty  years  by  the 
grantee.  Thompson  v.  Flint  &  P.  M. 
R.   Co.,    (Mich),  90  N.  W.  1,037. 

52.  In  Elyton  Land  Co.  v.  Denny, 
108  Ala.  553,  18  So.  561,  the  witness 
in  support  of  an  alleged  deed  testi- 
fied that  he  exchanged  deeds,  each  for 
80  acres  of  land ;  that  the  deed  he  re- 
ceived (being  the  one  in  question) 
was  signed  by  the  grantor,  but  he 
neither  saw  him  sign  it  nor  did  he 
know  the  grantor's  handwriting.  "  It 
was  not  shown  by  him  that  the  said 
tinstrument  was  either  attested,  ac- 
knowledged or  recorded."  He  was 
also  unable  to  give  any  of  the  words 
contained  in  the  deed  or  tell  how  the 
land  was  described  by  boundaries,  or 
otherwise,  nor  whether  there  was  any 
consideration  expressed  in  the  deed. 
This  evidence  was  held  too  indefinite 
even  against  the  alleged  grantor  in 
the  deed,  although  coupled  with  the 
facts  that  he  had  delayed  making  any 
claim  for  fifteen  years,  that  the  al- 
leged grantee  in  this  deed  had  after- 
wards conveyed  the  land  claimed 
under  it  and  that  the  latter's  title 
had  been  reported  perfect  by  at- 
torneys employed  for  that  purpose. 
Dagley  v.  Black,  197  111.  53.  64  N.  E. 
275 ;  Wakefield  v.  Day,  41  Minn.  344, 
48  N.  W.  71 ;  Edwards  v.  Noyes,  65 
N.  Y.  125. 

Execution  by  Trustees  of  Corpora- 
tion  In   Westerman   v.    Foster,   57 

Ind.   408,   in  proof  of  the   execution 


of  a  deed  by  the  trustees  of  a  cor- 
poration, the  witness  testified  as  to 
the  genuineness  of  the  signature  of 
one  of  the  trustees,  and  that  in  many 
other  similar  deeds  which  had  passed 
through  his  hands,  the  same  signa- 
tures of  the  other  trustees  had  been 
associated  with  the  one  identified,  in 
the  same  way  as  in  the  deed  in  ques- 
tion. This  was  held  insufficient  proof 
of  the  execution  of  the  deed.  See  ar- 
ticle "  Handwriting." 

53.  In  Alabama,  any  instrument 
in  writing  signed  by  the  grantor  or 
his  authorized  agent,  is  effectual  to 
transfer  the  legal  title  of  the  land,  if 
such  an  intention  can  be  collected 
from  the  entire  instrument.  Hence, 
the  sufficiency  of  the  secondary  evi- 
dence of  a  deed  must  be  considered 
with  reference  to  this  fact.  Laster  v. 
Blackwell,  128  Ala.  143,  30  So.  663. 

54.  Dependent  Upon  Circum- 
stances  "Parol  proof  of  the  con- 
tents of  lost  deeds  must  be  so  clear 
and  positive  as  to  leave  no  reasonable 
doubt  of  the  substance  of  the  ma- 
terial parts  of  the  paper.  But  that 
which  would  be  of  vital  materiality 
in  one  paper,  or  under  certain  circum- 
stances, might  be  immaterial  in 
another  paper,  or  under  other  cir- 
cumstances. In  an  action  brought 
upon  a  lost  note  or  bond,  the  precise 
sum  mentioned  in  it  would  be  ma- 
terial to  determine  how  much  the 
plaintiff  would  be  entitled  to  recover ; 
while  the  precise  consideration  men- 
tioned in  a  deed  would  be  of  but  sec- 
ondary importance,  as  the  conveyance 
would  be  equally  valid  with  a  small 
as  with  a  large  sum.  So,  under  cer- 
tain circumstances,  it  would  be  of  the 
last  importance  to  know  whether  a 
deed  contained  covenants  and  war- 
rantees, and  of  what  precise  char- 
acter —  as  where  an  action  is  brought 
on  the  covenants  in  the  deed,  or 
where  a  claim  is  set  up  of  an  after 
acquired  title,  which  would  inure  to 
the   benefit   of   the    grantee    under   a 
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D.  As  Against  Written  Evidence  of  Title  the  parol  proof  of 
a  deed  must  be  clear  and  convincing,^^  and  no  presumptions  of  fact 
can  be  indulged  in  support  of  the  claimed  deed  in  such  a  case,  as 
is  sometimes  done  where  the  circumstances  are  entirely  consistent 
with  its  existence.^" 

E.  Circumstantial  Evidence.  —  a.  Generally.  —  Subject  to 
these  general  rules,  however,  it  is  clear  that,  in  the  absence  of  better 
proof,  a  deed  may  be  established  by  purely  circumstantial  evidence.^' 


deed  with  warrantee,  while  it  might 
not,  under  a  mere  release,  or  quit 
claim."     Bennett  v.  Waller,  23  111.  97- 

55.  Florida.  —  Stewart  v.  Stewart, 
19  Fla.  846;  Fries  v.  Griffin,  35  Fla- 
212,  17  So.  66. 

Maine.  —  Connor  v.  Pushor,  86  Me. 
300,  29  Atl.  1,083. 

New  York.  —  Aloore  v.  Livingston, 
28  Barb.  543;  ^letcalf  v.  Van  J3en- 
thuysen,  3  N.  Y.  424. 

North  Carolina.  —  Loftin  v.  Loftin, 
96  N.  C.  94,  I  S.  E.  837. 

North  Dakota.  —  Garland  v.  Foster 
Co.  St.  Bank,  11  N.  D.  374,  92  N.  W. 
452. 

"  A  title  to  lands  duly  authenticated 
by  written  evidence  ought  not  to  be 
set  aside  on  the  assumption  of  a 
previous  lost  conveyance,  except  upon 
clear  proof  by  the  claimant  of  the 
execution  and  existence  of  the  sup- 
posed deed,  and  so  much  of  its  con- 
tents as  will  enable  the  court  to  de- 
termine the  character  of  the  instru- 
ment." Metcalf  V.  Van  Benthuysen, 
3  N.  Y.  424.  Quoted  in  Stewart  v. 
Stewart,  19  Fla.  846;  McDonald  v. 
Thompson,  16  Colo.  13,  26  Pac.  146. 

"  Titles  to  real  estate  pass  by  deed, 
and  when  such  deed  has  not  been  re- 
corded, and  cannot  be  produced,  and 
no  copy  of  it  is  in  evidence,  the  testi- 
mony of  witnesses  as  to  the  existence 
of  such  deed,  and  of  its  contents, 
must  be  so  clear  and  convincing  as  to 
almost  preclude  the  possibility  of 
mistake."  Day  v.  Philbrook,  89  ]\Ie. 
462,  36  Atl.  991 ;  Day  v.  Philbrook, 
85  ]\Ie.  90,  26  Atl.  999. 

In  Cutler  v.  Bangs,  40  Iowa  694, 
defendant  sought  to  prove  a  lost  deed 
as  one  of  the  links  in  his  chain  of 
title.  The  grantee  in  the  alleged  deed 
testified  that  shortly  after  he  had  sold 
the  land,  he  secured  a  deed  to  the 
same  from  his  grantor.     It  appeared 
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also  that  the  taxes  had  been  paid  by 
the  subsequent  grantees  and  that  no 
claim  to  the  land  had  been  made  by 
the  grantor  in  the  alleged  lost  deed 
until  about  the  time  of  the  convey- 
ance to  the  defendant.  This  evidence 
was  held  sufficient  to  establish  the 
lost  deed,  although  the  alleged  gran- 
tor testified  that  he  had  never  made 
such  a  conveyance  to  his  knowledge. 

56.  See  "  Presumption  of  Deed  " 
infra. 

57.  England.  —  Ward  v.  Garnons, 
17  Ves.  134,  II  R.  R.  35- 

Georgia.  —  Terry  v.  Rpdahan,  79 
Ga.  278,  II  Am.  St.  Rep.  420. 

Massachusetts.  —  Melvin  v.  Pro- 
prietors,  17  Pick.  255. 

Michigan.  —  Mosher  v.  ^losher,  104 
^l\c\\.  551,  62  N.  W.  706. 

Missouri.  —  Schaumburg  v.  Hep- 
burn, 39  Mo.  125. 

Nezi.'  Hampshire.  —  Wells  v.  Iron 
Co.,  48  N.  H.  491 ;  Downing  v.  Pick- 
ering, 15  N.  H.  344. 

Nezv  York.  —  Jackson  z\  Lamb,  7 
Cow.  431. 

Soutli  Carolina.  —  Belton  v.  Briggs. 
4   Des.    465. 

Tennessee.  —  Dunn  z'.  Eaton,  92 
Tenn.  743,  23  S.  W.  163. 

Texas.  —  Grayson  v.  Lofland,  21 
Tex.  Civ.  App.  503,  52  S.  W.  121  ; 
Bounds  z:  Little,  75  Tex.  316,  12  g. 
V/.  1,109;  Overand  v.  ^Menczer,  81 
Tex.  122,  18  S.  W.  301  ;  Herndon  z: 
Burnett,  21  Tex.  Civ.  App.  25,  50  S. 
W.  581. 

"  We  are  of  the  opinion  that  a  deed 
may  be  established  by  circumstantial 
evidence.  Mr.  Starkie,  in  his  philo- 
sophical treaties  on  evidence,  uses  this 
language :  '  It  has  been  doubted 
whether  the  doctrine  of  presumption 
as  to  the  execution  of  deeds  of  con- 
veyance has  not  been  carried  to  too 
great   a    length.     The   reasons,    hov.- 
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b.  Prcs\nn[>tion  of  Deed.  —  (l.)  Generally.  — Except  in  cases  fall- 
ing within  the  statute  of  limitations,  a  deed  will  not  be  presumed 
as  a  matter  of  law.^^  But  where  all  the  circumstances  are  incon- 
sistent with  any  other  hypothesis,  the  existence  of  a  sufficient  deed 
is  often  presumed  as  a  matter  of  fact  in  support  of  a  long-continued 
and  undisputed  possession  under  a  claim  of  ownership,  even  though 
there  is  no  direct  evidence  that  one  was  ever  executed.^'' 


ever,  which  have  been  urged  on  the 
subject  are  properly  applicable  to 
legal  and  artificial  presumptions 
only  —  that  is,  to  such  as  are  made 
by  the  courts,  either  directly  or  in- 
directly, by  means  of  a  jury,  and  not 
to  such  conclusions  of  fact  as  are 
made  by  the  jury  upon  a  full  convic- 
tion of  the  truth  of  the  fact  by  the 
natural  force  of  evidence.  To  the 
weight  and  importance  of  circum- 
stantial evidence  to  prove  the  actual 
execution  of  a  conveyance  whose  ex- 
istence can  not  be  directly  proved, 
there  is  no  limit  short  of  that  which 
necessarily  produces  actual  convic- 
tion, and  there  seems  to  be  no  rule 
of  law  which  excludes  such  evidence 
from  the  consideration  of  the  jury; 
if  there  were,  it  would  be  a  singular 
and  anomalous  one  which  shuts  out 
evidence  of  a  nature  and  description 
which  is  admissible  in  every  other 
case,  however  important  the  conse- 
quences, even  upon  trials  for  murder 
and  treason.  Juries  are  bound  to  de- 
cide according  to  the  actual  truth  of 
the  facts.  ...  It  would,  there- 
fore, be  absurd  and  inconsistent  to 
say  that  a  jury  was  not  to  be  allowed 
to  find  according  to  the  real  fact, 
when  they  are  satisfied  that  an  actual 
conveyance  has  been  executed."  2 
Stark,  on  Ev.  924."  Bounds  v.  Little, 
75  Tex.  316,  12  S.  W.  1. 109. 

In  Lynn  v.  Morse,  76  Iowa  665,  39 
N.  W.  203,  plaintiff  claimed  the  pre- 
vious existence  and  loss  of  a  deed 
from  T.  to  M.,  as  a  link  in  his  chain 
of  title.  In  support  of  this  claim, 
he  showed  that  T.  had  executed 
and  delivered  to  M.  a  contract 
for  the  sale  of  the  land  in  ques- 
tion ;  that  a  certain  amount  had  been 
paid  on  this  contract ;  that  shortly 
afterwards  M.  had  executed  a  war- 
ranty deed  of  the  propertj' ;  that 
neither  T.,  during  his  life,  nor  his 
representatives   after  his   death,   ever 


afterwards  claimed  title  to  the  land, 
but  that  it  had  been  in  the  undisputed 
possession  of  ]M.  and  his  grantees 
under  a  claim  of  title;  that  they  had 
paid  the  taxes.  This  evidence  held 
sufficient  proof  of  the  alleged  lost 
deed. 

In  Grain  v.  Huntington,  81  Tex. 
614,  17  S.  W.  243,  in  proof  of  an 
alleged  lost  deed,  the  witness  testified 
that  he  had  seen  upon  the  records, 
since  destroyed  by  fire,  a  copy  of  a 
deed  answering  in  every  particular 
to  the  one  sought  to  be  established; 
that  it  was  in  the  usual  form  of  such 
convej-ances ;  was  dated  and  recited 
the  payment  of  a  certain  considera- 
tion, and  was  acknowledged.  He  did 
not,  however,  remember  contents  of 
the  acknowledgment.  This  was  held 
strong  circumstantial  evidence  of  the 
existence,  proper  execution,  and  con- 
tents of  the  lost  deeu,  and  sufficient 
to  require  its  submission  to  the  jury. 

When  Consideration  Is  Full  Value 

of  Premises Evidence  of  Deed  in 

Fee The  fact  that  the  consideration 

paid  for  the  conveyance  was  the  full 
value  of  the  premises,  is  evidence  that 
the  lost  deed  conveyed  the  fee  simple. 
Belton  V.  Briggs,  4  Des.  (S.  C.)  465. 

58,  Clark  v.  Faunce,  4  Pick. 
(Mass.)  245;  Tenny  t'.  Jones,  10 
Bing.  N.  C.  74- 

59.  England.  —  Lyon  v.  Reed,  13 
M.  &  W.  285. 

Canada.  —  Hill  v.  Long,  25  U.  C. 
C.  P.  265;  Fraser  v.  Fralick,  21  U.  C 
Q.  B.  343- 

United  States.  —  Ransdale  v.  Grove, 
4  McLean  282,  20  Fed.  Cas.  No. 
11,570;  Ewing  V.  Burnet,   11   Pet.  41. 

Illinois.  —  Gage  v.  Eddy,  179  111. 
492,  53  N.  E.  1,008. 

Massachusetts.  —  Clark  z'.  Faunce, 
4  Pick.  245. 

.Missouri.  —  Newman  v.  Studley,  5 
Mo.  291. 
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(2.)  Question  of  Fact  for  Jury.  —  \Miether  or  not  the  circumstances 
justify  the  presumption  of  the  previous  existence  and  loss  of  a  vahd 
and  sufficient  deed  is  generally  held  to  be  a  cjuestion  of  fact  for 
the  jury  or  the  triers  of  the  facts,  under  appropriate  instructions 
from  the  court. ^"     Some  authorities,  however,  regard  it  as  a  matter 


Neii<  Hampshire.  —  Downing  v. 
Pickering,   15   N.   H.  344. 

Nczv  York.  —  Jackson  v.  McCall, 
10  Johns.  2,77- 

Pennsylvania.  —  Hastings  v.  Wag- 
ner, 7  Watts  &  S.  (Pa.)  215;  Taylor 
V.   Dougherty,    i   Watts   &   S.    (Pa.) 

324- 

Tennessee.  —  Dunn  v.  Eaton,  92 
Tenn.  743,  23  S.  W.  163. 

Texas.  —  Taylor  z\  Watkins,  26 
Tex.  688. 

I'crmont.  —  Townsend  z\  Downer, 
32  Vt.  183. 

Judge  Story  in  Ricard  v.  Wil- 
liams, 7  Wheat.  59,  says  :  "  Presump- 
tions of  this  nature  are  adopted  from 
the  general  infirmity  of  human  na- 
ture, the  difficulty  of  preserving 
muniments  of  title  and  public  policy 
of  supporting  long  and  uninterrupted 
possession.  They  ar^founded  upon 
the  consideration  thaWhe  facts  could 
not,  according  to  the  ordinary  course 
of  human  affairs,  occur  unless  there 
was  a  transmission  of  title  to  the 
party  in  possession.  Nor  is  it  necessary 
to  produce  any  direct  or  positive 
proof  either  of  the  existence  or  the 
loss  of  the  instrument  so  proven  by 
presumptive  evidence,  w^here  from 
great  lapse  of  time  the  instrument 
may  well  be  presumed  to  have  been 
lost  and  the  circumstances  and  corre- 
sponding possession  prove  that  it 
once  existed. 

Deed  to  Several  Parcels Pos- 
session of  All  Not  Essential. 
Where  a  deed  conveying  an  entire 
tract  of  several  different  parcels  is 
sought  to  be  proved  by  presumptive 
evidence,  possession  by  the  grantee 
of  a  part  of  the  tract  or  of  some  of 
the  parcels  claimed  in  the  deed,  is 
evidence  to  prove  its  existence  in  a 
suit  in  which  the  title  to  a  portion 
of  the  tract  or  to  a  separate  parcel 
comes  in  question,  although  there  has 
been  no  actual  possession  of  the  por- 
tion or  separate  parcel  sued  for. 
Townsend  v.  Downer,    32    Vt.    183; 
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Hazard  v.  Martin,  2  Vt.  77;  Doo- 
little  V.  Horton,  26  Vt.  588;  Col- 
chester V.  Culver,  29  Vt.  11 1;  Jack- 
son v.  Murray,  7  Johns.  (N.  Y.) 
5 ;  Jackson  v.  Lunn,  3  Johns.  Cas. 
(X.  Y.)  109;  Jackson  v.  Davis,  5 
Cow.  (N.  Y.)  127. 

60.  England.  —  Tenney  v.  Jones, 
10  Bing.  N.  C.  74. 

Canada.  —  Hill  v.  Long,  25  U.  C. 
C.  P.  265 ;  jMcDonald  v.  Prentiss, 
14  U.  C.  Q.  B.  79.  See  also  Eades  & 
Bratt  z'.  ^laxwell,  17  U.  C.  Q.  B.  173. 

United  States.  —  Hurst  v.  McNeil, 
I  Wash.  C.  C.  70,  12  Fed.  Cas.  No. 
6,936- 

Tc.vas.  —  Taylor  v.  Watkins,  26 
Tex.  688. 

Vermont.  —  Townsend  v.  Downer, 
32  Vt.  183;  Doolittle  V.  Horton,  26 
Vt.  588;  Sellich  V.  Starr,  5  Vt.  255; 
Hazard  v.  ]Martin,  2  Vt.  77. 

"  Where  long  possession  and  other 
attending  circumstances  are  admitted 
as  evidence  tending  to  show  that  a 
grant  was  in  fact  made,'  that  it  is 
probable  and  not  unreasonable  to  be- 
lieve it  to  have  been  made,  there  it 
cannot  strictly  be  said  that  a  grant  is 
presumed,  that  the  law  in  such  case 
presumes  a  grant,  but  rather  that  a 
grant  is  proved  by  presumptive  evi- 
dence, that  the  law  permits  the  jury 
to  weigh  the  evidence,  and  upon  such 
presumptive  —  not  positive  —  proof  to 
find  the  fact.  In  such  case  it  is  not 
for  the  court  to  direct  or  Instruct  the 
jury  to  presume  a  grant,  but  to  in- 
struct them  that  they  may  upon  such 
evidence  find  a  grant  to  have  been 
made,  that  such  evidence  legally  tends 
to  prove  the  grant  by  presumption 
from  circumstances,  and  in  the  partic- 
ular class  of  cases,  stands  in  place  of 
positive  proof. 

"  We  do  not  understand  that  there 
is  still  a  third  class  of  cases,  in  which, 
although  the  grant  is  not  presumed 
by  the  court  as  pure  matter  of  law, 
and  is  not  found  by  the  jury  as  a 
fact;   still  the  court  may  direct  the 
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of  law  for  the  court  to  determine/'^ 

(3.)  Prerequisites  to  the  Presumption.  —  This  presumption,  however, 
whether  of  law  or  fact,  is  never  justified,  except  in  support  of  an 
apparently  equitable  claim  to  the  premises  which  lacks  only  the 
written  evidence  of  title  to  make  it  complete.  Where  there  is 
evidence  of  an  apparently  adverse  claim,  or  the  circumstances  are 
not  entirely  consistent  with  the  existence  of  such  a  deed,  the  pre- 
sumption will  not  be  raised.*^-  It  is  not  necessary,  however,  that 
the  circumstances  be  such  as  to  produce  a  conviction  that  the 
deed  was  actually  executed;  it  is  sufficient  that  they  be  consistent 
with  and  lead  to  a  belief  in  its  probable  execution.®^ 

(4.)  Circumstances     in    Aid    of    Possession (A.)  Generally.  —  Mere 

possession  of  the  premises  under  an  undisputed  claim  of  ownership 


jury  to  presume  the  grant,  and  thus 
by  the  intervention  of  the  jury,  but 
without  the  exercises  of  their  judg- 
ment upon  the  evidence,  establish  the 
grant  as  if  it  were  a  mere  inference 
of  the  law.  Language  may  be  found 
in  some  books  and  decisions  favoring 
such  a  view,  but  the  doctrine  is 
clearly  against  the  whole  current  of 
English  and  American  decisions  and 
tends  to  confound  the  proper  and 
separate  jurisdictions  of  court  and 
jury.  This  erroneous  view,  we  think, 
has  arisen  from  the  want  of  precision 
in  language,  when  treating  of  such 
presumptive  evidence  and  the  grants 
porved  by  or  presumed  from  it." 
Townsend  %'.  Downer,  32  Vt.  183. 

Mixed  Question  of  Law  and  Pact. 
"Such  a  question  is  a  mixed  question 
of  law  and  fact,  to  this  extent,  that, 
the  facts  being  found,  it  is  for  the 
court  to  advise  the  jury  whether  in 
their  nature  and  quality  they  are  suf- 
ficient to  raise  the  presumption  pro- 
posed, the  weight  of  the  evidence  be- 
ing for  the  jury.  Valentine  v.  Piper, 
22  Pick.  94,  95;  Jackson  v.  Lamb, 
7  Cowan  431.  It  is  a  matter  of  fact 
before  the  jury  whether  there  be  or 
be  not  sufficient  evidence  that  the 
deed  did  exist."  Downing  v.  Picker- 
ing, 15  N.  H.  384. 

61.  In  Stoever  v.  Whitman,  6  Pa. 
St.  416,  the  trial  court  instructed  the 
jury  that  they  might  presume  a  deed 
if  the  circumstances  of  the  case  sat- 
isfied them  that  there  was  reason  for 
such  presumption.  On  appeal,  Tilg- 
man,  C.  J.,  says  :  "  These  expressions 
are  very  vague,  and  rather  tend  to 
perplex    than    to    direct    the    jury. 


What  circumstances  will  justify_  the 
presumption  of  a  deed,  I  take  to  be 
matter  of  law;  and  it  is  the  duty  of 
the  court  to  give  an  opinion  whether 
the  facts  proved  will  justify  the  pre- 
sumption." But  see  Hastings  v. 
Wagner,  7  Watts  &  S.   (Pa.)  215. 

62.  Ransdale  v.  Grove,  4  McLean 
482,  20  Fed.  Gas.  No.  11,570;  Town- 
send  V.  Downer,  2>2  Vt.  183;  Brown 
V.  Edson,  2T,  Vt.  435 ;  Appleton  v.  Ed- 
son,  8  Vt.  239;  Beardsley  v.  Knight, 
4  Vt.  471. 

63.  Fletcher  v.  Fuller,  120  U.  S. 
534;  Dunn  v.  Eaton,  92  Tenn.  743,  23 
S.  W.  163.  See  also  Townsend  v. 
Downer,  t,2  Vt.  183. 

Sufficiency  of  Presumptive  Evi- 
dence—  "It  is  not  necessary  there- 
for, .  ,  .  for  the  jury,  in  order 
to  presume  a  conveyance,  to  believe 
that  the  conveyance  was  in  point  of 
fact  executed.  It  is  sufficient  if  the 
evidence  leads  to  the  conclusion  that 
the  conveyance  might  have  been  exe- 
cuted, and  that  its  existence  would 
be  a  solution  of  the  difficulty  arising 
from  its  nonexecution."  United 
States  V.  Chavez,  175  U.  S.  509. 

So  in  Williams  v.  Donell,  2  Head 
(Tenn.)  695,  it  is  said,  "It  is  not  in- 
dispensable in  order  to  lay  the  proper 
foundation  for  the  legal  presumption 
of  a  grant  to  establish  a  probability 
of  the  fact  that  in  reality  a  grant  was 
ever  issued.  It  will  afford  a  sufficient 
ground  for  the  presumption  to  show 
that,  by  legal  possibility,  the  grant 
might  have  been  issued.  And,  this  ap- 
pearing, it  may  be  assumed  in  the  ab- 
sence of  circumstances  repelling  such 
conclusion,  that  all  that  might   law- 
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short  of  the  period  required  by  the  statute  of  Hmitations  is  generally 
insufficient  proof  of  a  lost  deed.*"'*  Very  slight  additional  circum- 
stances, however,  may  be  sufficient  to  support  such  a  finding.*'^ 

(B.)  Recitals  in  Other  Deeds.  —  Thus  long  continued  and  undis- 
puted possession  under  a  claim  of  ownership,  coupled  with  recitals 
in  other  deeds  of  a  previous  conveyance,  has  been  held  sufficient  in 
the  absence  of  rebutting  circumstances."'^ 

(C.)  Subsequent  Execution  oe  Deed  in  Fee  by  the  Alleged  Grantee. 
So  the  subsequent  execution  of  a  conveyance  in  fee  to  the  premises 
by  the  grantee  in  the  alleged  deed  has  been  considered  suff.cient 
evidence  of  such  a  deed  to  him  when  corroborated  by  the  continuous 


fully  have  been  done  to  perfect  the 
legal  title  was  in  fact  done,  and  in 
the  form  prescribed  by  law." 

64.  Ricard  v.  Williams,  7  Wheat 
(U.  S.)  59;  Townsend  v.  Downer, 
32  Vt.  183. 

Decree  for  Conveyance.  —  Pre- 
sumption of  Deed  from  Long  Contin- 
ued   Possession In    Flauntleroy    v. 

Henderson,  12  B.  Mon.  (Ky.)  447,  it 
is  held  that  ordinarily  after  long  con- 
tinued possession  of  land  by  the  per- 
son to  whom  a  conveyance  of  the 
same  had  been  decreed  by  a  court,  a 
proper  deed  would  be  presumed.  But 
this  presumption  is  overcome  by  proof 
of  circumstances  and  the  acts  of  the 
parties  showing  such  possession  to 
have  been  under  a  different  claim. 

65.  Johnson  v.  Lyford,  9  Tex. 
Civ.  App.  85,  2-9  S.  W.  57;  Scott  V. 
Crouch,  (Utah),  67  Pac.  1.068. 

"  After  a  great  lapse  of  time  and  a 
long  and  peaceable  possession  courts 
will  allow  circumstances  in  them- 
selves very  slight  and  trivial  to  go 
to  the  jurj'  in  connection  with  pos- 
session and  lapse  of  time  to  prove  a 
presumed  existence,  and  loss  of  deeds 
or  other  instruments."  Townsend  v. 
Downer,  32  Vt.  183. 

Belief  of  Witness.  —  In  Wells  v. 
Burts,  3  Tex.  Civ.  App.  430,  22  S.  W. 
419,  evidence  of  undisputed  possession 
under  claim  of  title  acquiesced  in  by 
the  former  owner  and  his  heirs, 
coupled  with  the  witness'  impression 
and  belief  that  he  had  seen  the  alleged 
lost  deed,  was  held  sufficient  to  sup- 
port a  finding  of  the  existence  of  such 
deed. 

In  Downing  v.  Pickering,  15  N.  H. 
344,  defendant  claimed  title  to  certain 
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land  through  an  alleged  lost  deed. 
The  evidence  showed  that  plaintiff's 
grantor  A  had  agreed  to  make  a  deed 
to  defendant's  grantor  B ;  that  the 
former  received  the  consideration 
agreed  upon,  and  A  remembered  hav- 
ing made  a  deed  to  B  at  about  that 
time,  but  could  not  recall  the  terms 
of  the  deed  or  whether  it  was  prop- 
erly executed  or  acknowledged,  but 
he  meant  to  convey  all  his  interest. 
B  went  into  possession  of  the  land 
in  question  and  continued  in  pos- 
session without  any  adverse  claim  be- 
ing asserted  by  any  one.  Subse- 
quently B  made  a  deed  to  plaintiff  of 
the  property  in  dispute.  This  evi- 
dence was  held  competent  and  suffi- 
cient to  go  to  the  jury  on  the  ques- 
tion of  the  existence  of  the  alleged 
deed. 

66.  Harrison  v.  Fryar,  8  Tex.  Civ. 
App.  524,  28  S.  W.  250. 

Recitals  in  Ancient  Deed Where 

plaintiff  claimed  a  grant  from  the 
crown  and  the  links  in  the  chain 
were  almost  complete,  it  was  held 
that  the  recitals  in  the  ancient  con- 
veyances, taken  in  connection  with 
possession  and  claim  of  ownership, 
created  a  conclusive  presumption  of 
the  existence  of  the  missing  deeds. 
Dosoris  Pond  Co.  v.  Campbell,  25 
App.  Div.  179,  so  N.  Y.  Supp.  819; 
affirmed  in  164  N.  Y.  596,  58  N.  E. 
1,087. 

An  ancient  deed  in  the  chain  of 
title  is  sufficiently  proved  by  the  re- 
citals in  a  subsequent  conveyance 
coupled  with  direct  testimony  of  a 
witness  that  he  saw  such  a  deed. 
Arents  v.  Long  Island  R.  R.  Co.,  156 
N.  Y.  I,  50  N.  E.  422. 
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and  undisputed  possession  of  subsequent  grantees.''' 

F.  CoxcxusiON  OF  Witness.  —  The  mere  conclusion  of  the  wit- 
ness as  to  the  contents  and  effect  of  a  deed  which  lie  has  seen  is 
not  sufficient  proof  of  its  legal  effect  to  convey  property.*'*  Testi- 
mony, however,  that  the  deed  was  in  the  usual  form  is  sufficient.*^" 

G.  Admission  of  Grantor.  —  The  execution  and  contents  of  a 
lost  deed  may  be  sufficiently  proved  as  against  the  grantor  by 
his  admissions,^*'  but  its  contents  and  legal  effect  are  not  established 
by  his  mere  statement  that  he  conveyed  the  premises  to  a  certain 
person. '^^ 


67.  In  Melvin  v.  Proprietors,  17 
Pick.  (Mass.)  255,  for  a  long  period 
of  years  possession  under  a  claim 
of  ownership  had  been  undisputed ; 
one  of  the  grantors  in  the  chain  of 
title  had  executed  a  deed  in  fee  of  the 
property,  but  this  deed  contained  no 
recital  and  there  was  no  other  evi- 
dence of  any  deed  to  him.  These 
circumstances  were  held  sufficient  to 
warrant  the  finding  of  a  lost  deed  to 
the  first  grantor.  Shaw,  J.,  says : 
"  In  considering  the  effect  of  cir- 
cumstantial evidence  in  raising  a  pre- 
sumption of  a  deed  or  instrument, 
lost  by  time  and  accident,  as  a  grant, 
surrender  or  the  like,  such  presump- 
tion will  be  much  more  readily  raised 
where  it  is  consistent  with  an  appar- 
ent title  concurring,  with  actual  oc- 
cupation and  possession,  than  where 
it  is  opposed  to  them.  Doe  vx  dent 
Hammond  v.  Cook,  6  Bing.  174. 

So  the  length  of  time  since  the 
tran.saction  took  place,  to  which  the 
inquiry  relates,  is  of  importance  in 
weighing  the  circumstances,  because, 
.  .  .  length  of  time  and  the  con- 
sequent loss  of  documents,  and  of 
living  memory  from  which  the  real 
truth  of  the  transaction  would  be 
most  likely  ascertained,  tend  to  give 
increased  force  and  effect  to  those 
circumstances  actually  proved,  which 
lead  to  a  particular  presumption  of 
fact."  See  also  Gamble  z'.  Horr,  40 
Mich.  561.  But  see  Doe  v.  Rcnard, 
6  U.  C.  Q.  B.  501. 

68.  Shorter  v.  Sheppard,  33  Ala. 
648;  Owen  z\  Paul,  16  Ala.  130; 
Owen  V.  Thomas,  33  111.  320;  Gill- 
more  V.  Fitzgerald,  26  Ohio  St.  171. 
See  also  Roberts  v.  Roberts,  82  N. 
C.  29. 

69.  Deed     in     Usual     Form In 

McCreary  v.  Reliance  Lumb.  Co.,   16 
Tex.  Civ.  App.  45,  41   S.  W.  485,  a 


witness  testified  in  proof  of  a  lost 
deed  executed  by  a  trustee  under  a 
power  of  sale,  that  he  had  received 
such  a  deed  purporting  to  be  ex- 
ecuted by  such  trustee  and  convey- 
ing to  him  the  land  in  dispute.  He 
could  not  give  the  date  of  the  deed, 
nor  any  of  its  recitals,  nor  did  he 
remember  whether  or  not  it  was  ac- 
knowledged, or  by  whom,  but  he 
knew  that  it  had  been  recorded.  He 
testified,  however,  that  the  deed  was 
in  the  usual  form  and  conveyed  the 
land  to  himself.  This  evidence  was 
held  sufficient  to  go  to  the  jury,  in 
view  of  the  fact  that  the  trustee  was 
dead  and  the  records  destroyed. 

Blank  Form.  _  So  in  Kenniflf  v. 
Caulfield,  140  Cal.  34,  73  Pac.  803, 
the  testimony  of  the  conveyancer  that 
the  lost  deed  was  made  by  filling  a 
blank  form  which  he  always  used 
was   held   sufficient. 

70.  Fearn  f.  Tavlor,  4  Bibb. 
(Ky.)  363;  Fralick  z\  Presley,  29 
Ala.  457;  Rogers  v.  Card,  7  U.'C.  C. 
P.  89. 

Secondary   Evidence Admissions 

of  Grantor.  _  WHien  proper  proof 
has  been  adduced  of  the  loss  or  de- 
struction of  a  deed  which  has  never 
been  recorded,  its  execution  and  con- 
tents may  be  established  as  against 
the  grantor,  by  proof  of  his  subse- 
quent admissions,  and  acts  indicating 
that  he  set  up  no  title  to  the  land  as 
against  his  grantee.  Elliott  v.  Dycke, 
78  Ala.  150;  Bethea  v.  McCall,  3  Ala. 
44Q- 

71.  In  Shorter  v.  Sheppard,  33 
Ala.  648,  only  evidence  of  the  exist- 
ence and  contents  of  an  alleged  deed 
of  reconveyance  was  testimony  of 
witnesses  as  to  declarations  made  by 
the  alleged  grantor  several  years  be- 
fore the  trial.  The  witnesses  testi- 
fied   that    in    conversation    with    this 

Vol.  IV 


224 


DBBDS. 


H.  Willful  Destruction  of  Deed.  —  As  against  one  who  has 
Avillfully  destroyed  a  deed,  its  contents  need  not  be  established 
with  the  same  degree  of  certainty  and  completeness  as  in  other 
cases/- 

VII.  ACTIONS  ON  COVENANTS. 

1.  Burden  of  Proof.  —  A.  Generally.  —  The  burden  of  proof  in 
actions  for  breach  of  the  covenants  contained  in  a  deed  depends  not 
only  upon  the  nature  of  the  covenant  broken,  but  also  upon  the  way 
the  breach  is  required  to  be  alleged,  as  well  as  the  manner  in 
which  the  parties  frame  their  respective  pleadings. '^^ 

B.  Covenants  of  Seisin  and  Good  Right  to  Convey.  —  a. 
At  Common  Lazv.  —  At  common  law  in  actions  for  breach  of  the 
covenant  of  seisin  or  good  right  to  convey,  plaintiff  was  simply 
required  to  negative  the  words  of  the  covenant  without  alleging  the 
particulars  in  which  title  had  failed.  The  burden  was  upon  the 
defendant  to  set  up  and  prove  his  title,  on  the  grounds  that  the 
facts  were  peculiarly  within  his  knowledge,  and  that  the  plaintiff 
should  not  be  required  to  prove  a  negative.'^'* 


person  he  made  statements  to  them 
to  the  effect  that  he  had  given  the 
property  up  because  unable  to  make 
his  payments ;  that  he  had  given  all 
the  land  back ;  that  he  had  surren- 
dered all  the  rights  he  had  to  the 
land ;  that  he  had  "  reconveyed  "  all 
the  land  back.  This  testimony  was 
held  insufficient  proof  of  the  exist- 
ence and  contents  of  a  deed  of  re- 
conveyance. The  court  says  that 
even  considering  these  admissions 
Avere  sufficient  to  show  the  existence 
of  the  deed,  the  mere  statement  by 
the  grantor  that  he  had  "  reconveyed 
the  land "  did  not  suffi.ciently  show 
its  contents.  "  The  complainant  must 
prove,  not  only  that  George  Lore  ex- 
ecuted a  deed,  but  that  such  deed 
transferred  the  title  to  Seth  Lore; 
and  this  transfer  of  title  he  must 
show  by  exhibiting  to  the  court  the 
contents  of  the  conveyance,  and  not 
by  the  declaration  of  the  grantor  that 
such  was  its  legal  effect.  The  con- 
struction and  operation  of  an  instru- 
ment can  be  ascertained  by  the  court 
only  by  an  examination  of  its  pro- 
visions, and  not  by  the  judgment  of 
either  grantor  or  witnesses  as  to  its 
effect." 

Contra.  —  Rogers  v.  Card,  7  V.  C. 
C.  P.  89. 

72.  Walterhouse  v.  Walterhouse, 
130  Mich.  89,  89  N.  W.  585. 
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73.  See  article  "Burden  of  Proof." 

74.  England.  —  Bradshaw's  Case, 
9  Coke  60. 

Canada.  —  McCollum  v.  Davis,  8 
U.   C.  Q.  B.   150. 

United  States.  —  See  Pollard  v. 
Dwight,  4  Cranch  421. 

Illinois.  —  Owen  v.  Thomas,  3;^  III. 
320. 

lozva.  —  Swafford  7'.  Whipple.  3 
Greene  261,  54  Am.  Dec.  498;  Bar- 
ker z:  Kuhn,  38  Iowa  392;  Black- 
shire  V.  Iowa  Homestead  Co.,  39 
Iowa  624. 

Massaclmsetts.  —  ^larston  v.  Hobbs, 
2  ^lass.  433,  3  Am.   Dec.  61. 

Missouri.  —  Burcher  v.  Watkins, 
13  Mo.  521 ;  Cockrell  r.  Proctor,  65 
Mo.  41 ;  Evans  v.  Fulton,  134  Mo. 
653,  36   S.  W.  230. 

Wisconsin.  —  Beckmann  v.  Henn, 
17  Wis.  425 ;  Mecklem  v.  Blake,  16 
W^is.   106. 

Rule  at  Common  Law —  "  The  rule 
is  well  settled  that  the  burden  of 
proof  lies  upon  the  defendant  to 
show  title  in  himself  in  an  action 
brought  for  a  breach  of  the  cove- 
na?nt  of  seisin,  i  Greenl.  on  Ev. 
§74;  Abbott  V.  Allen,  14  Johns.  248. 
A  grantor  in  such  a  deed  has  no 
right  to  shift  the  responsibility  from 
himself,  by  imposing  it  on  the 
grantee  to  aver  and  prove  at  his 
peril  any  particular  outstanding  title. 
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b.  Affirmative  Allegation.  —  Where,  however,  the  plaintiff  is 
required  to  allege, ^^  or  has  actually  alleged  affirmatively, "**  the  facts 
constituting  the  breach  of  these  covenants,  the  burden  is  upon  him  to 
establish  them.  And  on  the  other  hand,  when  the  defendant  alleges 
a  good  title  in  himself,  he  must  prove  it.'^^ 

c.  Under  Reformed  Procedure.  —  It  many  states,  however,  under 
the  reformed  procedure,  by  which  plaintiff  is  compelled  to  allege 
facts  constituting  the  breach,  when  these  are  denied  by  the  defend- 
ant, the  burden  rests  upon  the  former  to  establish  his  cause  of 
action/^     And  again,  under  the  modern  system  of  conveyancing  the 


The  grantor  must  prove  the  title  was 
in  him.  He  holds  the  affirmative." 
Baker  v.  Hunt,  40  111.  264. 

Breach  of  Contract  to  Convey. 
In  an  action  for  a  breach  of  a  con- 
tract to  make  a  good  and  effectual 
conveyance  of  certain  land,  it  was 
held  that  the  burden  was  upon  de- 
fendant to  show  not  only  that  he  had 
executed  a  valid  deed,  but  that  the 
legal  title  to  the  land  had  been 
thcrcbj'  conveyed.  Toland  v.  Bruce, 
8  U.  C.  Q.  B.   14. 

Compound  Covenant In  Burcher 

V.  Watkins,  13  ]\Io.  521,  plaintiff  al- 
leged a  breach  of  a  covenant  of  seisin 
of  an  indefeasible  estate  in  fee  sim- 
ple. Defendant  pleaded  her  seisin  of 
such  an  estate,  but  offered  no  proof. 
The  court  held  that  this  covenant  was 
compound,  embracing  the  simple  cov- 
enant of  seisin  and  also  a  covenant 
against  incumbrances,  and  that  since 
the  court  could  not  tell  whether  the 
covenant  was  broken  by  the  want  of 
seisin  or  the  existence  of  an  incum- 
brance, the  plaintiff  was  only  enti- 
tled to  nominal  damages  because  he 
had  failed  to  prove  the  existence  of 
any  incumbrance. 

75.  Wilford  v.  Rose,  2  Root 
(Conn.)    14. 

76.  Boothby  v.  Hathaway,  20  Me. 
251.  See  also  Sawtelle  v.  Sawtelle, 
34  Me.  228;  Smith  v.  Frazier,  53  Pa. 
St.  226;  Martin  v.  Hammon,  8  Pa. 
St.  270. 

Where  title  is  admitted  to  have 
been  in  defendant  at  the  time  of  the 
conveyance,  but  a  subsequent  con- 
veyance to  a  third  party,  who  was 
found  in  possession  by  the  grantee, 
is  alleged  by  plaintiff  and  denied  by 
defendant,  the  burden  of  proof  is 
upon  the  former.  Wilson  v.  Irish,  62 
Iowa  260,  17  N.  W.  511. 
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77.  Lemesurier  v.  Willard,  3  U. 
C.  Q.  B.  285;  Owen  v.  Thomas.  7,7, 
III.  320;  Boon  V.  ^IcHenry,  55  Iowa 
202,  7  N.  W.  503. 

Denial  of  Negative  Allegations. 
In  Schofield  v.  Iowa  Homestead  Co., 
32  Iowa  317,  the  complaint  alleged 
as  a  breach  of  the  covenant  of  war- 
ranty that  "  defendant  was  not  the 
true,  the  lawful,  and  rightful  owner 
of  the  premises."  The  answer  de- 
nied this  allegation.  Under  these 
pleadings  it  was  held  that  the  bur- 
den rested  upon  the  defendant  to 
show  title  to  the  land  at  the  time  he 
conveyed.  The  court  says,  "  We  are 
inclined  to  hold,  but  not  without 
doubt  and  hesitation,  that  the  answer 
amounts  to  an  assertion  of  a  good 
title  in  defendant.  A  denial  of  the 
averment  that  defendant  did  not  hold 
title  amounts,  in  the  ordinary  use  of 
language,  to  -a.  declaration  that  he 
does  hold  it. 

78.  Colorado. — Landt  v.  Tvlajor, 
2  Colo.  App.  551,  31   Pac.  524. 

Georgia.  —  Osburn  7'.  Pritchard, 
104  Ga.  145.  T,o  S.  E.  656. 

Indiana.  —  Wine  v.  Woods,  158 
Ind.  388,  63  N.  E.  759;  Hamilton  v. 
Shoaff,  99  Ind.  63. 

Michigan.  —  Peck  v.  Houghtaling, 
35   Mich.   127. 

N^cxv  York.  —  Zarkowski  v.  Schroe- 
der,  71  App.  Div.  526,  75  N.  Y.  Supp. 
1,021. 

South  Dakota.  —  Zerfing  v.  Seelig, 
14  S.  D.  303,  8s  N.  W.  585.  affirm  ill g 
12  S.  D.  25,  80  N.  W.  140. 

Reason  for  Change  in  Rule In 

Woolley  V.  Newcombe,  87  N.  Y.  605, 
a  complaint  alleged  the  covenant 
of  seisin,  and  assigned  as  a  breach 
that  defendant  was  not  the  true 
owner,  simply  negativing  the  words 
of    the    covenant.     The    answer    ad- 
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objection  is  no  longer  tenable  that  the  plaintiff  is  not  in  as  good  a 
position  as  the  defendant  to  prove  the  condition  of  the  title.'^'^ 

C.  Covenants  of  Warranty  and  Quiet  Enjoyment.  —  a.  Gcn- 
craU\.  —  Since  covenants  of  warranty  and  quiet  enjoyment  are  not 
broken  by  a  mere  failure  of  title,  the  covenantee  must  allege  and 
prove  that  he  has  been  lawfully'*"  evicted  by  the  holder  of  a  title 
paramount  to  that  of  his  covenantor  at  the  time  of  the  conveyance.^^ 


mitted  the  execution  of  the  deed  and 
covenant,  but  denied  all  the  other  al- 
legations of  the  complaint.  On  the 
trial  plaintiff  put  in  evidence  the 
deed  and  rested  his  case.  On  mo- 
tion by  defendant,  the  complaint  was 
dismissed.  On  appeal,  plaintiff  con- 
tended that  the  burden  of  proving 
his  title  was  upon  defendant.  The 
court,  while  admitting  that  at  com- 
mon law  the  burden  would  have  been 
upon  the  defendant  under  such  a 
state  of  pleadings,  held  that  under 
the  Code  Procedure,  the  rule  had 
been  changed,  distinguishing  on  this 
ground  previous  cases  in  this  and 
other  states.  The  reason  assigned  for 
the  common  law  rule  was  that  where 
the  grantor  gave  a  covenant  of  seisin 
of  warranty,  the  grantee  was  not  en- 
titled to  the  title  deeds  and  therefore 
was  not  in  a  position  to  prove  a  fail- 
ure of  title.  The  court  says :  "  Under 
these  customs  and  this  state  of  the 
law,  and  before  the  recording  acts, 
it  is  easy  to  understand  why  it  should 
be  held  that  in  an  action  on  the  cov- 
enant of  seisin  the  vendor  was  bound 
to  disclose  his  title.  He  was  allowed 
to  retain  the  evidences  thereof  for  the 
very  purpose  of  answering  to  these 
covenants.  It  is  equally  manifest 
that  under  our  present  system  of 
conveyancing  and  making  the  title 
to  real  estate  matter  of  public  rec- 
ord as  accessible  to  the  vendee  as  to 
the  vendor,  the  reason  for  the  for- 
mer rule  entirely  fails,  and  in  this 
state  it  no  longer  has  any  founda- 
tion  whatever  to   rest  upon. 

"  Under  the  code,  no  replication  is 
necessary;  issue  is  joined  by  the 
service  of  the  answer.  The  defend- 
ant is  not  bound  to  set  up  in  his  an- 
swer performance  of  the  covenant, 
but  may  put  in  a  general  denial,  and 
this  puts  in  issue  the  allegation  of 
the  breach  of  the  covenant  and 
throws  upon  the  plaintiff  the  burden 
of  proving  it.     There  is  nothing  con- 
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sequently,  either  in  the  nature  of  the 
case  or  in  the  form  of  the  pleadings, 
which  should  throw  upon  the  defend- 
ant the  affirmative  of  the  issue." 

So  in  Engalls  v.  Eaton,  25  Mich. 
32,  it  was  held  that  the  statutory 
general  issue  being  a  complete  denial 
of  plaintiff's  cause  of  action,  required 
him  to  show  a  failure  of  title. 

79.  In  Zerfing  v.  Seelig,  14  S.  D. 
303,  85  N.  W.  58s,  the  court  after 
commenting  extensively  on  the  rea- 
sons for  the  change  in  the  common 
law  rule  as  to  the  burden  of  proof 
in  actions  on  the  covenant  of  seisin, 
says :  "  It  is  claimed  bv  counsel  for 
the  appellants  that  under  our  record- 
ing statute  a  party  is  not  required 
to  record  his  muniments  of  title,  and 
hence  it  might  be  difficult  for  the 
covenantee  to  show  that  the  covenan- 
tor has  no  title ;  but  this  is  more  spe- 
cious than  real,  for  when  the  cov- 
enantee has  shown  by  the  records  the 
title  in  some  third  person,  and  no 
chain  of  title  connecting  the  covenan- 
tor with  such  title,  so  far  as  the  rec- 
ords show,  a  prima  facie  case  would 
be  made  out,  and  the  covenantee 
would  be  entitled  to  recover  damages 
on  the  covenant,  unless  the  covenan- 
tor could  show  that  he  did  in  fact 
have  title,  and  that  there  was  no 
breach  of  the  covenant." 

80.  Kelly  v.  Dutch  Church,  2  Hill 
(N.  Y.)  105;  Tierney  v.  Whiting,  2 
Colo.  620. 

81.  Colorado.  — T\trn&y  v.  Whit- 
ing, 2  Colo.  620. 

Georgia.  —  Haines  v.  Fort,  93  Ga. 
24,  18  S.  E.  994;  Lowery  v.  Yawn, 
III  Ga.  61,  36  S.  E.  294. 

Michigan.  —  Mason  v.  Kellogg,  3S 
Mich.  132. 

Missouri.  —  Wheelock  v.  Over- 
shiner,  no  Mo.  100,  19  S.  W.  640. 

xYra-  For^.  — Kelly  v.  The  Dutch 
Church,  2  Hill  (N.  Y.)  105. 

Oregon.  —  Jennings  v.  Kiernan,  25 
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And  the  evidence  must  be  sufficient  to  fully  establish  the  superiority 
of  the  adverse  title.^-  So,  also,  the  burden  is  upon  the  plaintiff  to 
establish  the  amount  of  his  damages.^^ 

b.  Yielding  Possession  Without  Suit.  —  Although  the  covenantee 
is  not  compelled  to  wait  until  he  has  been  evicted  by  a  judgment 
of  ouster,  if  he  yields  possession  without  a  suit,  the  burden  is 
upon  him'  to  show  that  he  yielded  to  a  demand  backed  by  a  title 
paramount  to  that  of  his  covenantor.^^  And  some  courts  have  held 
that  he  must  prove  this  title  to  be  superior  to  that  of  any  one  else, 
since  a  better  title  in  any  other  person  would  have  been  a  successful 
defense  to  an  ejectment  suit.^^ 


Or.  349,  55  Pac.  443.  5^  Pac.  72; 
Stark  V.  Olney,  3  Or.  88. 

Texas.  —  Clark  z'.  Alumford,  62 
Tex.  531. 

Vermont.  —  Mills  v.  Catlin,  22  Vt, 
98. 

Recital  of  Title —  A  recital  in  a 
deed  by  the  common  grantor  of  the 
parties  to  an  action  on  a  covenant, 
that  he  was  seised  in  fee  of  the 
premises,  is  sufficient  evidence  that 
title  was  not  in  the  state.  McGrew 
z:  Harmon,  164  Pa.  St.  115,  30  Atl 
265,  268. 

82.  Colorado.  —  Tierney  v.  Whit- 
ing, 2  Colo.  620. 

Georgia.  —  Lowery    v.   Yawn,     1 1 1 
Ga.  61,  36  S.  E.  294. 
Illinois.  —  Sisk  v.  Woodruff,  15  III. 
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Kentucky.  —  Booker  v.  INIeriwether, 
4  Litt.  212. 

Pennsylvania..  —  McGrew  v.  Har- 
mon, 164  Pa.  St.  115,  30  Atl.  265,  268. 

83.  Sufficiency  of  Proof.  — The 
evidence  must  be  inconsistent  with 
title  in  the  grantor  at  the  time  of  the 
conveyance.  Hamilton  v.  Shoaff,  90 
Ind.  63;  Zarkowski  v.  Schroeder,  71 
App.  Div.  526,  75  N.  Y.  Supp.  1,021 ; 
Hynes  v.  Packard,  92  Tex.  44,  45  S. 
W.  562. 

84.  Alabama.  —  Copeland  v.  Mc- 
Adory,  100  Ala.  553,  13  So.  545; 
Davenport  v.  Bartlctt,  9  Ala.  179. 

Georgia.  —  Lowery  z:  Yawn,  iii 
Ga.  61,  36  S.  E.  294;  Taylor  v.  Stew- 
art, 54  Ga.  81. 

Kansas.  —  Walker  v.  Kirshner,  2 
Kan.  App.  371,  42  Pac.  596. 

Illinois.  —  Moore  v.  Vail,  17  111. 
185. 

Indiana.  —  Sheetz  v.  Longlois,  69 
Ind.  491. 


lozi'a.  —  Fawcett  v.  Woods,  5  Iowa 
401;  Funk  V.  Cresswell,  5  Iowa  62; 
Thomas  z>.   Stickle,  32   Iowa   71. 

Massachusvits.  —  Hamilton  v.  Cutts, 
4  ]\Iass.  349. 

Missouri.  —  Lambert  v.  Estes,  99 
Mo.  604,  13  S.  W.  284. 

Nebraska.  —  Snyder  v.  Jennings,  15 
Neb.  372,  19  N.  W.  501.  See  Cheney 
V.  Straube,  35  Neb.  521,  53  N.  W.  4/9- 

Nezv  York.  —  Greenvault  v.  Davis, 
4  Hill  643.  See  Stone  v.  Hooker,  g 
Cow.   154. 

Pennsylvania.  —  McGrew  v.  Har- 
mon, 164  Pa.  St.  115,  30  Atl.  265,  268. 

Tennessee.  —  Robinson  v.  Bierce, 
102  Tenn.  458,  52  S.  W.  992,  47  L.  R. 
A.  275 ;  Callis  v.  Cogbill,  9  Lea  137. 

Te.vas.  —  Peck  v.  Hensley,  20  Tex. 
673 ;  Clark  v.  Mumford,  62  Tex.  531 ; 
Wcstrope  v.  Chambers,  51   Tex.   178. 

Vermont.  —  Selectmen  of  Castleton 
v.  Miner,  8  Vt.  209;  Turner  v.  Good- 
rich, 26  Vt.  707. 

Wisconsin.  —  Wallace  r.  Pereles, 
log  Wis.  316,  85  N.  W.  371,  83  Am. 
St.  Rep.  898,  53  L.  R.  A.  644- 

Clear  and  Unequivocal  Evidence 
Necessary.  —  It  may,  perhaps,  be  safe 
enough  to  allow  a  recovery  for  the 
breach  of  such  a  covenant  where  the 
covenantee  has  given  up  the  posses- 
sion of  the  land  to  the  claimant  of 
the  alleged  paramount  title,  if  the 
covenantee  is  required  to  establish  by 
clear  and  unequivocal  proof  that  such 
claimant  was  the  absolute  owner  of 
it ;  but  no  such  recovery  should  be 
permitted  when  the  question  is  left  in 
doubt."  Brown  v.  Corson,  16  Or. 
388,  19  Pac.  66,  21  Pac.  47. 

85.  Sheetz  v.  Longlois,  69  111.  49^  ; 
Walker  v.  Kirshner,  2  Kan.  App.  371, 
42  Pac.  596. 
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c.  Purchase  of  Outstanding  Claim.  —  Where  the  covenantee  has 
purchased  the  outstanding  title  or  claim,  the  burden  is  upon  him  to 
show  that  the  sum  expended  for  this  purpose  was  a  reasonable 
one,^*'  and  the  fact  of  payment  is  not  sufficient  evidence  to  establish 
this.»^ 

D,  Covenant  Against  Incumbrances.  —  a.  Generally.  —  So  in 
an  action  for  breach  of  covenant  against  incumbrances  the  burden  is 
upon  the  plaintiff  to  prove  a  valid®^  and  subsisting  incumbrance  at 
the  time  of  the  conveyance,*^  unless  the  facts  are  peculiarly  within 
the  knowledge  of  the  covenantor.'-*'' 

b.  Discharge  of  Incumbrance. — When  the  covenantee  has  dis- 
charged the  lien  or  incumbrance  alleged  as  a  breach  of  a  covenant, 
the  burden  is  upon  him  to  show  that  it  was  a  valid  and  subsisting 
lien  at  the  time  the  covenant  was  made."  Howevt-r,  proof  of  an 
incumbrance  which  was  contingent  at  that  time  but  has  subse- 
quently been  perfected,  is  sufficient. ''- 

E.  Other  Covenants.  —  The  burden  of  proof  in  actions  upon 


"  By  a  paramount  title  is  meant  a 
title  which  is  not  only  superior  to  that 
under  which  the  land  is  held,  but  su- 
perior to  the  title  of  any  one  else. 
This  is  evident  from  the  considera- 
tion that  the  plaintiff,  if  he  had  been 
sued  for  the  recovery  of  the  land 
upon  the  adverse  title,  could  have 
defended  himself  upon  any  title  su- 
perior to  such  adverse  title,  whether 
it  was  held  by  him  or  by  some  third 
person."  Crance  v.  Collenbaugh,  47 
Ind.  256. 

86.  Brandt  v.  Foster,  5  Iowa  287; 
Pate  v.  JNIitchell,  23  Ark.  590,  79  Am. 
Dec.  114;  Hartshorne  v.  Cleveland, 
52  N.  J.  L.  473,  19  Atl.  974,  aMrmed 
in  54  N.  J.  L.  391,  25  Atl.  963. 

87.  Brandt  v.  Foster,  5  Iowa  287. 

88.  Lathrop  v.  Grosvenor,  10  Gray 
(Mass.)    52. 

89.  Jerald  v.  Elly,  51  Iowa  321; 
Eaton  v.  Lyman,  33  Wis.  34;  Cope- 
land  V.  McAdory,  100  Ala.  553,  13  So. 

545- 

90.  Facts    Within    Knowledge    of 

Covenantor In    an    action    for   the 

purchase  money  defendant  grantee 
set  up  as  a  defense,  a  breach  of  the 
covenant  against  incumbrances  al- 
leging the  existence  of  a  lease  of  the 
premises  made  by  the  grantor.  This 
lease  provided  for  its  forfeiture 
on  the  failure  to  perform  cer- 
tain conditions.  The  court  held  that 
inasmuch  as  the  facts  affecting 
the     continuance     or     forfeiture     of 
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the  lease  were  peculiarly  within 
the  knowledge  of  defendant  who 
was  in  possession,  the  burden  was 
upon  him  to  show  the  existence  of  in- 
cumbrance. Schamberg  v.  Farmer. 
18  Ky.  L.  Rep.  513,  37  S.  W.  152., 

91.  Kirkpatrick  v.  Pearce,  107 
Ind.  520,  8  N.  E.  573;  Barker  z'. 
Hobbs,  6  Ind.  385;  Robinson  v.  ]\Iur- 
phy.  33  Ind.  482. 

Sufficiency —  The  same  degree  of 
proof  is  necessary  as  is  required  to 
enforce  such  lien  by  the  lienholder. 
Kennedy  v.  Newman,  i  Sandf.  (N. 
Y.)   187. 

Prima  Facie  Case  Sufficient —  In 
Witte  z:  Pigott,  (Tex.  Civ.  App.),  55 
S.  W.  753,  the  incumbrance  alleged 
as  a  breach  of  the  covenant  was  a  tax 
lien  which  plaintiff  had  been  com- 
pelled to  discharge;  the  court  held 
that  although  the  burden  was  upon 
the  plaintiff  to  prove  the  validity  of 
the  lien,  yet  a  prima  facie  case  was 
sufficient,  and  in  view  of  the  fact  that 
the  covenantor  had  practically  ad- 
mitted the  correctness  and  validity  of 
the  taxes,  he  objected  to  paying 
them  on  the  ground  that  he  had  al- 
ready paid  them  in  a  lump  sum  with 
other  taxes,  that  this  showing  was 
sufficient  to  warrant  recovery  on  the 
covenant. 

92.  Duffy  V.  Sharp.  73  Mo.  App. 
316;  Lafferty  z:  Milligan,  165  Pa.  St. 
534,  30  Atl.  1.030;  Shearer  v.  Ran- 
ger, 22  Pick.  447. 


DEEDS.  229 

covenants  other  than  those  affecting  title  is  governed  by  the  rules 
applicable  to  contracts  generally  requiring  the  plaintiff  to  prove  both 
the  contract  and  the  breach. "•'' 

2.  Evidence  Generally.  —  A.  Deed  Containing  Covenant. 
The  deed  containing  the  covenant  is,  of  course,  admissible,''*  and  its 
proof  and  effect  are  governed  by  the  rules  heretofore  discussed.^^ 
Where,  however,  the  pleadings  admit  the  execution  of  the  covenant, 
it  has  been  held  that  the  deed  is  not  admissible."*'' 

B.  The  Instruments  Creating  the  Incumbrance  or  Out- 
standing Title  are  likewise  competent,"  when  properly  connected 
with  the  premises  in  question.®^ 

C.  Parol  Evidence.  —  a.  Agreement  Not  to  Be  Bound.  —  The 
covenantor  can  not  show  by  parol  a  contemporaneous  agreement  not 
to  be  bound  by  his  covenant.^** 

b.  Discharge  of  Incumbrance.  —  Although  an  existing  incurn- 
brance  is  not  excepted  from  the  covenant,  parol  evidence  is 
competent  to  show  that  in  accordance  with  an  oral  agreement  made 
at  the  time  of  the  conveyance  this  incumbrance  has  been  subse- 
quentlv  discharged.^ 

3.  Damages.  —  A.  Covenants  for  Title.  —  a.  Generally.  —  The 
rules  of  evidence  relating  to  damages  for  breach  of  covenants 
depend  largely  upon  the  rules  of  the  substantive  law  which  deter- 
mine what  are  and  what  are  not  proper  elements  of  damage.  These 
must  be  looked  for  elsewhere. 

b.  Subsequently  Acquired  Title.  —  In  mitigation  of  damages  the 
defendant  may  show  that  he  has  subsequently  acquired  a  title  which 

93.  Stewart  z'.  Bedell,  79  Pa.  St.  for  the  defendant  to  sho\y  in  mitiga- 
336;  Norris  v.  Kipp,  74  Iowa  444,  38  tion  of  damages  that  this  judgment 
N.  W.   152.  See  article  "Contracts.-"  lien  had  become    worthless    through 

94.  White  v.  Presly,  54  Miss.  313;  the  neghgence  of  the  covenantee. 
Williams   v.   Wetherbee,    Aik.    (Vt.)  '  1.    Johnston  v.  Markle  Paper  Co., 
329;  Hovey  v.   Smith,  22  Mich.   170.  j^^  p^.  St.  189,  25  Atl.  560,  885. 

95.  See  "  Execution,"  .yu/ra.  Covenant  Against  Incumbrances. 
It'  &"i  "•  ^^^""\.4  Mo.  272  jj^  ^^^  ^^^.^^  f^^  ^^^^^^  ^f  covenant 
97.     McGowen   r.    Myers,   60   Iowa  -^^^  incumbrances,  parol  evidence 

256    14  N.   W     788;   Smith  r.   Perry,       ^^,^^  j^^j^  competent  to  show  that  as 

f^i   M         102'^  ''   Holbrook,       ^  p^^^  ^j   ^,^^  consideration    for  the 

aa    ^-Di'   I     A  Af  ir     .  deed,    defendant    had    given    plaintiff 

Neb   69  74  N    w'\9.          '      ''     ''  P-P-^-^  ^^"^'  '"  ''''^'  ^"  ^'^^  "^°^^- 
aa      a          .'•  ,     <<  ?t"        t«                »  gage     constitutmg     the    mcumbrance 
99.     See  article      Parol  Evidence.  ^-^^  ^h,^,,  ^o  pay  otf  and  discharge 
In   Colhngwood  Z'.   Irwm    3  Watts  ^^^^^    incumbrance.     Wachcndorf    v. 
(Pa.)    306,    m    an   action    for  breach  Lancaster,   66    Iowa    458,   23    N.    W. 
of   covenant    of   general    warranty,    it  -r^        ^ 
was  held  incompetent  for  the  defend-            '         ,.            ,     „       .,       ..         •. 
ant  to  show  by  parol  that  when  the  ^  Retention     of     Consideration     by 
deed   was   executed   the   grantee   had  Grantee. —  In    an   action    for   breach 
accepted    an    assignment    of    a    judg-  "f   covenant  against   incumbrances  it 
ment  against   a   third   person   as   his  was  held  competent  to  show  by  parol 
sole  security,  and  had  agreed  not  to  that   the   consideration  had   been   re- 
hold  the  grantor  liable  on   the  cove-  tai.ied  by  the  grantee  in  pursuance  of 
nant.     It   was  held  proper,   however,  a  verbal  agreement,  for  the  purpose 
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inures  to  the  benefit  of  his  covenantee.^ 

c.  Covenantee's  Purpose  in  Purchasing  the  Property.  —  In  an 
action  for  breach  of  covenant  against  incumbrances,  evidence  of 
the  plaintiff's  purpose  in  purchasing  the  property  is  not  competent 
for  the  purpose  of  increasing  the  damages,  unless  it  forms  a  part 
of  the  consideration.^ 

d.  Waiver.  —  The  fact  that  the  covenantee  has  impliedly  waived 
performance  of  the  covenant  may  be  shown.*  So,  also,  it  is  compe- 
tent to  show  in  mitigation  of  damages  that  a  similar  covenant  in 
other  conveyances  by  the  same  covenantee  has  not  been  generally 
enforced  by  him.^ 

e.  Facts  Occurring  Pending  Suit.  —  Any  facts  or  circumstances 
happening  during  the  pendency  of  the  suit  down  to  the  time  of 
making  the  assessment  which  tend  to  mitigate*'  or  increase^  the 
damages,  may  be  shown  and  considered  for  this  purpose. 

f.  Knozvledge  of  Incumbrance  or  Outstanding  Title.  —  In  some 
jurisdictions  it  is  held  proper  to  show  that  the  covenantee  knew  of 
the  existence  of  the  incumbrance  at  the  time  of  the  conveyance,  not 
to  defeat  the  action,  but  in  mitigation  of  damages.^  In  others  such 
evidence  is  deemed  incompetent.''     But  in  an  action  on  the  cove- 


of  satisfying  the  incumbrance  sued 
upon.  Becker  v.  Knudson,  86  Wis. 
14,  56  N.  W.  192. 

2.  King  V.  Gilson,  32  111.  348.  83 
Am.  Dec.  269;  Looney  v.  Reeves,  5 
Kan.  App.  279,  46  Pac.  606;  Cornell 
V.  Jackson,  3  Cush.  506;  Burke  v. 
Beveridge,  15  ]\Iinn.  205;  McLennan 
V.  Prentice,  85  Wis.  427,  55  N.  W. 
764. 

Contra.  —  jSIorris  v.  Phelps,  5  Johns. 
(N.  Y.)  49- 

3.  Foster  v.  Foster,  62  N.  H.  46. 

4.  Waiver  of  Covenant —  In  an 
action  for  breach  of  a  covenant  not 
to  engage  in  the  sale  of  liquors,  the 
rejection  of  evidence  to  show  that 
plaintiff's  sole  business  manager  was 
interested  in  a  drug  company  which 
he  knew  was  selling  liquor  in  the 
town  in  question,  in  violation  of  a 
like  covenant  to  plaintiff,  was  held 
error.  Chippewa  Lumb.  Co.  v.  Trem- 
per,  75  Mich.  36,  42  N.  W.  532,  13 
Am.  St.  Rep.  420,  4  L.  R.  A.  373- 

5.  Where  the  incumbrance  alleged 
as  a  breach  of  the  covenant  was  a 
building  restriction,  it  was  held  com- 
petent to  show  in  mitigation  of  dam- 
ages, that  the  grantor  had  failed  to 
enforce  the  same  condition  contained 
in  deeds  executed  by  it  to  a  large 
number   of   lots   in   the    same    tract. 


"  The  depreciating  effect  of  the  in- 
cumbrance may  depend,  to  some  ex- 
tent, upon  the  opinion  entertained 
by  purchasers  of  the  probability  of 
the  company's  exercising  or  maintain- 
ing their  right,  as  it  would  if  the  in- 
cumbrance were  a  right  of  way.  In 
forming  an  opinion  on  the  subject, 
purchasers  would  naturally  consider 
the  significant  fact  that  although  the 
condition  has  been  generally  violated 
(during  the  last  fifteen  years  it  has 
been  violated  in  eighty-four  out  of 
one  hundred  and  four  cases  on  the 
street  on  which  the  plaintiff's  lot  is 
situate) ,  the  company  have  in  no  ca?e 
manifested  an  intention  to  enforce  the 
incumbrance.  This  is  one  of  the 
facts  that  would  influence  bidders  at 
an  auction  of  the  plaintiff's  defective 
title.  It  is  evidence  of  the  market 
value  of  that  title,  and  the  rejection 
of  such  evidence,  offered  by  the  de- 
fendant on  the  question  of  damages, 
was  error."  Foster  v.  Foster,  62  N. 
H.  46. 

6.  Morrison  v.  Underwood,  20  N. 

H.  369. 

7.  Stambaugh    v.  Smith,  23    Ohio 

St.  584- 

8.  Charman    v.    Kibbler,    31    App. 
Div.  477,  52  N.  Y.  Supp.  212. 

9.  McGowan   v.    Myers,   60   Iowa 
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nant  for  seisin,  the  covenantee's  knowledge  of  an  adverse  outstanding 
title  is  a  competent  circumstance  in  mitigation  of  damages. ^° 

g.  lvalue.  —  (1.)  Generally.  —  Ordinarily  evidence  as  to  the  value 
of  the  land  to  which  title  has  totally  failed  is  not  relevant  on  the 
question  of  damages  in  those  jurisdictions  where  they  are  determined 
by  the  purchase  price. ^^  Where  there  is  a  dispute,  however,  as  to 
the  consideration  paid,  the  actual  value  of  the  land  may  be  relevant 
and  material  in  determining  how  much  was  in  fact  paid.^- 

(2.)  Partial  Failure  of  Title. —  (A.)  Relative  Value.  —  Where  title 
has  failed  to  only  a  part  of  the  premises  conveyed,  and  no  price  was 
fixed  on  that  particular  portion,  it  is  competent  to  show  the  relative 
value  of  the  part  lost  as  compared  with  the  remainder  of  the 
property.^^ 

(B.)  Peculiar  Advantages.  —  So,  also,  is  it  competent  to  show  that 
the  part  lost  was  peculiarly  valuable  for  certain  purposes.^* 

(C.)  Decrease  in  Value  oe  Part  Retained. —  So  the  covenantee  may 
show  any  decrease  in  the  value  of  the  part  retained  due  to  the 
partial  failure  of  title. ^^ 

(3.)  Damage  Due   to  Incumbrance (A.)   Generally.  —  In  an  action 

on  a  covenant  against  incumbrances  it  is  competent  to  show  the 


256,  14  N.  W.  788;  Van  Wagner  v. 
Van  Nostrand,  19  Iowa  422 ;  Barlow 
V.  McKinley,  24  Iowa  69;  Harlow  v. 
Thomas.  15  Pick.  (]\Iass.)  66,  dis- 
tinguishing Leland  v.  Stone,  10  Mass. 

459- 

10.  Leland  v.  Stone,  10  Mass. 
459;  Harlow  v.  Thomas,  15  Pick. 
(Mass.)  66. 

11.  Prestwood  7'.  McGowin,  128 
Ala.  267,  29  So.  386,  86  Am.  St.  Rep. 
136;  Yenner  v.  Hammond,  36  Wis. 
277. 

12.  Kumler  7'.  Furgiison,  7  Alinn. 
442.  But  see  Morehouse  v.  Heath,  99 
Ind.  505,  where  the  exclusion  of  such 
evidence  under  these  circumstances 
was  held  no  error,  and  where  the 
plaintiff's  knowledge  of  the  use  and 
value  of  the  land  was  held  to  be 
wholly  irrelevant. 

13.  Semple  v.  Whorton,  68  Wis. 
626,  32  N.  W.  690;  Morris  v.  Phelps, 
5  Johns.  (N.  Y.)  49;  Stearns  v.  Hes- 
dorfer,  9  Misc.  134,  29  N.  Y.  Supp. 
281;  Brandt  7-.  Foster,  5  Iowa  287 ; 
Adm'rs  of  Wallace  v.  Talbot,  i  Mc- 
Cord   (S.  C.)  466. 

14.  Advantages  and  Disadvan- 
tages of  Part  Lost In  Beaupland  v. 

McKecn,  28  Pa.  St.  124,  70  Am.  Dec. 
115.  the  court  says  it  is  "competent 
for  either  party     ...     to  give  evi- 


dence of  the  peculiar  advantages  or 
disadvantages  of  the  part  lost,  and 
the  inquiry  should  not  be  unduly  re- 
strained whilst  it  is  confined  to  the 
proper  point."  But  it  was  held  im- 
proper under  this  rule  to  allow  evi- 
dence of  the  increased  cost  of  erect- 
ing a  saw  mill  on  an  adjoining  tract. 

15.  In  James  v.  Louisville  Pub. 
Warehouse  Co.,  23  Ky.  L.  Rep.  1,216, 
64  S.  W.  966,  the  breach  of  warranty 
consisted  in  the  condemnation  and 
taking  by  the  city  of  a  strip  of  the 
land  conveyed  for  the  purpose  of 
widening  a  street  in  front  of  the 
premises.  It  was  held  proper  to 
show  the  diminution  in  value  of  the 
entire  tract  due  to  the  appropriation 
of  this  strip.  But  it  was  held  that 
any  increase  in  value  due  to  the  wid- 
ening of  the  street  could  not  be  con- 
sidered, nor  could  any  damages  to 
the  property  caused  by  the  negligent 
manner  of  constructing  the  street 
when  the  judgment  in  a  suit  between 
plaintiff  and  the  city,  and  in  which  it 
was  decided  that  the  latter  must  pay 
the  cost  of  grading. 

The  Assessment  Roll  showing  a 
decrease  in  the  assessed  valuation,  is 
not  competent.  James  7'.  Louisville 
Pub.  Warehouse  Co.  (Ky.)  70  S. 
W.  1,046. 
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value  of  the  property  with  and  without  the  incumbrance/''  and  any 
niaterial  facts  and  circumstances  relevant  to  this  inquiry." 

(B.)  Opinion  of  Witness.  —  A  properly  qualified  witness  may  give 
his  opinion  as  to  the  relative  value  of  the  property  with  and  with- 
out incumbrances.^^ 

(C.)  Increase  in  Value  Due  to  Incumbrance.  —  I"  mitigation  of 
damages  arising  from  a  breach  of  covenant  against  incumbrances 
it  is  not  competent  to  show  the  increase  in  value  due  to  the  incum- 
brance, where  such  increase  is  general  in  adjacent  property. ^^ 

h.  Consideration. —  (1.)  Recital.  —  (A.)  Prima  Facie  Evidence. 
In  accordance  with  the  general  rule,  the  consideration  recited  is 
prima  facie  the  true  consideration  for  the  conveyance,  and  in  the 


16.  Foster  v.  Foster,  62  N.  H.  46; 
Myers  v.  Munson,  65  Iowa  423,  21  N. 
W.  759:  AIcGowan  v.  flyers,  60  Iowa 
256,  14  N.  W.  788. 

Value When  Estimated —  Some 

courts  confine  evidence  of  the  value 
of  the  premises  with  and  without  the 
incumbrance  to  the  time  of  the  con- 
veyance. Sherwood  v.  Johnson,  28 
Ind.  App.  277,  62  N.  E.  645-  But 
others  allow  evidence  of  the  vahie  at 
the  time  of  the  trial.  Richmond  z: 
Ames,  164  ]\Iass.  467,  41  N.  E.  671, 
depending  upon  the  rule  of  damages 
in  the  particular  jurisdiction. 

17.  Value  of  Trees  Cut  Tinder  a 
License.  —  On  the  question  as  to  the 
depreciation  in  the  value  of  the  land 
due  to  an  incumbrance  consisting  of 
a  license  to  cut  trees,  evidence  of  the 
value  of  the  trees  cut  under  such 
license  is  admissible.  Such  evidence 
is  relevant  to  the  inquiry  as  to  the 
value  of  the  license,  "  because  this 
would  largely  govern  the  extent  of 
the  diminution  of  the  value  of  the 
land."  Clark  v.  Ziegler.  79  Ala.  346, 
.y.  c.  85  Ala.  154,  4  So.  669. 

Price  Paid  for  Land  With  and 
Without  Incumbrance.  —  Improve- 
ments. —  In  an  action  for  breach  of 
a  covenant  against  incumbrances  it 
appeared  that  plaintiff  had  made  a 
contract  of  sale  of  the  premises  free 
from  incumbrances  which  was  res- 
cinded by  the  purchaser  when  he  dis- 
covered the  existence  of  the  incum- 
brance, and  that  subsequently  plaintiff 
had  sold  the  property  at  a  lower  fig- 
ure subject  to  this  incumbrance. 
Evidence  was  offered  of  the  amount 
expended  by  the  plaintiff  in  repairing 
the  premises  in  the  time  between  these 
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two  contracts  of  sale.  This  evidence 
was  held  competent,  not  as  an  element 
of  damage,  but  as  a  circumstance 
qualifying  the  inference  as  to  the  dif- 
ference between  the  value  of  the  land 
with  and  without  the  incumbrance 
which  would  be  drawn  from  a  com- 
parison of  the  consideration  in  these 
two  contracts.  Doctor  v.  Darling,  68 
Hun  (N.  Y.)  70,  22  N.  Y.  Supp.  594- 

18.  Foster  v.  Foster,  62  N.  H.  46; 
Wetherbee  v.  Bennett,  2  Allen 
(^lass.)  428;  Batchelder  v.  Sturgis, 
3  Cush.  (Mass.)  201  ;  James  v.  Louis- 
ville Pub.  Warehouse  Co.,  (Ky.),  70 
S.  W.  1,046. 

See  also  Joy  v.  Hopkins,  5  Denio 
(N.  Y.)  84,  and  the  articles  "Dam- 
ages:" 'Value,"  and  "Expert  and 
Opinion  Evidence." 

Contra.  —  Charman  v.  Hibbler,  31 
App.  Div.  477,  52  N.  Y.  Supp.  212, 
relying  upon  Roberts  v.  New  York 
El.  R.  R.  Co.,  128  N.  Y.  4S5,  28  N.  E. 
486. 

19.  Increase  In  Value.  —  Peculiar 
Payors  and  Advantages —  Where  the 
incumbrance  alleged  as  a  breach  of 
the  covenant  was  a  railroad  right  of 
way,  in  mitigation  of  damages  de- 
fendant sought  to  show  that  at  the 
time  of  the  purchase  the  existence  of 
the  railway  was  of  peculiar  value  to 
the  plaintiff,  and  that  the  land  was 
much  more  valuable  because  of  the 
existence  of  the  railway.  This  evi- 
dence was  held  incompetent  on  the 
ground  that  the  rise  in  value  was 
common  to  the  whole  country,  and 
that  the  peculiar  favors  and  advan- 
tages which  plaintiff  obtained  from 
the  road  were  irrelevant.  Kellogg  v. 
Malin,  62  Mo.  429.     See  also  James  v. 
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absence  of  other  evidence  will  be  regarded  as  the  purchase  price  in 
measuring  the  damages.-" 

(B.)  Partial  Failure  of  Title.  —  Where  title  to  only  part  of  the 
premises  or  to  only  one  of  two  separate  tracts  conveyed  by  the 
same  deed  has  failed,  and  there  is  only  a  general  recital  of  the  gross 
amount  of  the  consideration,  no  presumption,  it  seems,  can  be 
indulged  that  the  purchase  price  of  the  part  lost  was  a  proportionate 
part  of  the  whole  amount  recited.-^ 

(C.)  Exchange  OF  Land. — Where  a  consideration  in  money  is 
recited  in  the  deed,  but  the  evidence  shows  that  the  real  considera- 
tion was  another  parcel  of  land,  the  amount  recited  in  the  deed  is 
prima  facie  the  value  of  this  land,  but  in  the  absence  of  evidence 
that  it  was  intended  to  be  a  binding  stipulation,  it  is  not  conclusive.-- 


Louisville     Pub.     Warehouse  Co.,  23 
Ky.  L.  Rep.  1,216,  64  S.  W.  966. 

20.  Alexander  v.  Bridgford,  59 
Ark.  195,  27  S.  W.  69;  Stark  v.  Olney, 
3  Or.  88 ;  Sachse  v.  Loeb,  (Tex.  Civ. 
App.),  69  S.  W.  460;  Bartelt  v. 
Braunsdorf,  57  Wis.  i,  14  N.  W.  869. 

21.  In  an  action  on  the  covenant 
of  seisin  for  failure  of  title  to  a  part 
of  the  land  conveyed,  plaintiff  in 
proof  of  damages  relied  upon  the 
consideration  recited  in  the  deed, 
contending  that  he  was  entitled  to  a 
part  thereof  proportionate  to  the 
number  of  acres  to  which  title  had 
failed.  The  court  while  not  resting 
its  decision  upon  this  point,  says : 
"  It  is  very  doubtful  whether  any 
such  presumption  is  raised  by  the 
deed  alone,  and  whether  the  plaintiff 
on  such  evidence  alone  was  entitled 
to  recover  anything  more  than  nomi- 
nal damages.  It  is  certainly  a  very 
violent  presumption  that  two  tracts 
of  land  are  of  equal  value  without 
any  other  proof  than  the  number  of 
acres  of  each  tract.  But  we  do  not 
decide  that  on  this  evidence  alone 
the  plaintiff  was  not  entitled  to  the 
assessment  made  by  the  jury,  as  it  is 
doubtful  whether  this  question  is 
properly  before  us  on  the  record." 
Bartelt  v.  Braunsdorf,  57  Wis.  i,  14 
N.  W.  869. 

Where  a  deed  conveyed  two  sepa- 
rate tracts  of  land,  but  recited  the 
consideration  for  both  in  the  agree- 
gate  without  showing  how  much  was 
paid  for  each,  in  an  action  on  the 
covenants  of  warranty  for  failure  of 
title  to  one  of  the  tracts,  it  was  held 


that  the  recital  was  no  evidence  of 
the  amount  paid  for  this  tract,  and 
therefore  insufficient  to  support  a 
judgment.  Hall  v.  Pierson,  i  Tex. 
App.  Civ.  Cas.  §  1,210.  But  see 
Hynes  v.  Packard,  92  Tex.  44,  45  S. 
W.  562. 

22.  Clements  v.  Landrum,  26  Ga. 
401.  See  also  Williamson  v.  Test,  24 
Iowa  138. 

In  Dayton  v.  Warren,  10  IMinn. 
233,  which  was  an  action  for  breach 
of  covenants  of  seisin  and  warranty, 
the  deed  recited  a  consideration  of 
$8000,  and  that  such  was  "  the  esti- 
mated value  "  of  certain  lots  which 
were  exchanged  for  the  lands  de- 
scribed in  the  deed.  This  recital  was 
held  to  be  prima  facie,  but  not  con- 
clusive evidence  of  the  value  of  such 
lots.  "  What  the  parties  estimated 
the  value  of  the  property  to  be  is 
wholly  immaterial,  so  long  as  they 
have  not  covenanted  to  abide  by  that 
estimate.  What  the  value  was  as  a 
matter  of  fact  is  the  question  to  be 
tried  in  this  case,  and  what  defend- 
ant admitted  in  the  deed  or  said  may 
be  evidence,  but  it  is  not  conclusive 
of  the  fact," 

In  an  action  for  breach  of  cove- 
nant of  warranty  it  appeared  that  the 
grantor  in  the  deed  had  exchanged 
the  property  in  question  with  a  third 
party  for  other  property,  and  that  the 
latter  in  turn  exchanged  it  with 
plaintiff,  the  deed  being  made  by  the 
first  grantor  directly  to  plaintiff  by 
agreement  between  the  parties.  It 
recited  a  money  consideration.  The 
refusal  of  the  court  to  allow  defcnd- 
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(D.)  Parol  Evidence.  —  (a.)  Generally.  —  In  an  action  for  breach  of 
a  covenant  of  warranty  parol  evidence  is  admissible^^  on  the  part 
of  the  plaintiff  to  show  that  the  actual  consideration  for  the  deed 
was  greater  than  that  recited,  and  on  the  part  of  the  defendant  to 
show  that  it  was  less,  or  that  it  was  not  in  fact  paid,-*  but  such 
evidence  can  not  go  to  the  extent  of  defeating  the  deed  or  recovery 
on  the  covenant. 

(b.)  Actions  Betzi.'een  Remote  Grantor  and  Subsequent  Grantee. 
In  an  action  for  breach  of  covenant  of  warranty  brought  by  a  subse- 
quent vendee  against  a  remote  grantor,  the  latter  cannot  in  some 
states  show  by  parol  evidence  that  the  actual  consideration  was  less 
than  the  recital  thereof  in  the  deed  given  by  him,"^  unless  the 
former  had  notice  of  the  true  consideration  when  he  bought  the 
land.-*^     In  other  jurisdictions  this  recital  is  not  conclusive.-^     On 


ant  to  show  by  parol  that  no  value 
had  been  placed  upon  the  land  re- 
ceived by  him  in  exchange  for  the 
property  in  question,  was  held  error, 
but  the  court  further  held  that  if  the 
recited  consideration  was  the  value 
of  the  land  fixed  by  the  parties  at 
the  time  of  the  sale,  such  recital 
would  be  conclusive.  Cook  v.  Cur- 
tis, 68  Mich.  6ii,  36  N.  W.  692. 

23.  United  States.  —  Patrick  v. 
Leach,   i    McCreary  250. 

Arkansas.  —  Barnett  v.  Hughey,  54 
Ark.  195,  15  S.  W.  464;  Davis  v. 
Jernigan,  (Ark.),  76  S.  W.  554. 

Connecticut.  —  Beldon  v.  Seymour, 
8  Conn.  304,  21  Am.  Dec.  661. 

Georgia.  —  Clements  v.  Landrum, 
26  Ga.  401. 

Illinois.  —  111.  Land  &  Loan  Co.  v. 
Bonner,  91  111.  114;  Lloyd  v.  San- 
dusky, 95  111.  App.  593. 

Indiana.  —  Hays  v.  Peck,  107  Ind. 
389,  8  N.  E.  274. 

loKa.  —  Harper  v.  Perry,  28  Iowa 

57- 

Kentucky.  —  Hunt  v.  Orwig,  17  B. 
Mon.  73. 

Massachusetts.  —  Blanchard  v.  El- 
lis, I  Gray  195,  61  Am.  Dec.  417. 

Michigan.  —  Cook  v.  Curtis,  68 
Alich.  611,  36  N.  W.  692. 

Minnesota.  —  Bruns  v.  Schreiber, 
43  Minn.  468,  45  N.  W.  861 ;  Devine 
v.  Lewis,  38  Minn.  24,  35  N.  W.  711. 

Mississippi.  —  Moore  v.  ]\IcKie,  5 
Smed.  &  M.  238. 

New  Hampshire. — Nutting  v.  Ller- 
bert,  35  N.  H.  120;  Morse  v.  Shat- 
tuck,  4  N.  H.  229. 
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Nezi>  York.  —  Bingham  v.  Weider- 
wax,  I  N.  Y.  509. 

Ohio.  —  Conklin  v.  Hancock,  67 
Ohio  455,  66  N.  E.  518. 

Pennsylvania.  —  Cox's  Adm'r  v. 
Henry,  32  Pa.  St.  18;  Doyle  v. 
Brundred,  189  Pa.  St.  113,  41  Atl. 
1,107. 

Texas.  —  Glenn  v.  Mathews,  44 
Tex.  400. 

24.  Alexander  v.  Bridgford,  59 
Ark.  195,  27  S.  W.  69;  Lambert  v. 
Estes,  99  i\Io.  604,  13  S.  W.  284. 

25.  111.  Land  &  Loan  Co.  v.  Bon- 
ner, 91  111.  114;  Hunt  V.  Orwig,  17 
B.  Mon.  72,. 

In  Greenvault  v.  Davis,  4  Hill  (N. 
Y.)  643,  where  it  is  held  that  in  an 
action  for  breach  of  covenant  of  war- 
ranty against  the  remote  grantor,  he 
is  bound  by  the  consideration  ex- 
pressed in  his  deed,  the  court  says : 
"  The  original  parties  knew,  of 
course,  what  was  the  true  considera- 
tion for  the  grant ;  but  it  is  not  so 
with  third  persons.  They  have  no 
means  of  knowing  what  considera- 
tion was  paid,  but  from  what  the 
parties  have  said  by  the  conveyance. 
Whatever  may  be  the  rule  as  between 
the  immediate  parties  to  the  deed,  it 
would  work  the  grossest  injustice  to 
allow  the  covenantor  to  go  into  the 
question  of  how  much  was  actually 
paid  for  the  land  when  the  title  has 
failed   in  the  hands   of  an  assignee." 

26.  Clippenger  v.  Hastings,  19 
Kan.  403.  , 

27.  Martin  v.  Gordon,  24  Ga.  533 ; 
Gavin  v.  Buckles,  41  Ind.  52S. 
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the  other  hand,  the  recitals  in  this  vendee's  deed  from  his  immediate 
grantor  are  no  evidence  as  against  such  remote  grantor  of  the 
amount  paid  by  plaintiff  for  the  land.'^ 

(c.)  Recitals  as  Stipulated  Damages.  —  Where  the  consideration  is  of 
such  a  nature  that  it  is  impossible  to  accurately  estimate  its  value 
in  money,  the  sum  recited  in  the  deed  as  the  consideration  has 
been  held  to  be  stipulated  damages,  and  therefore  conclusive  evi- 
dence of  the  purchase  price  in  case  title  fails. -^ 

(d.)  Application  of  Consideration  to  Part  of  Land  Conveyed. 
It  is  competent  to  show  that  the  consideration  applied  to  only  a  part 
of  the  land  conveyed  for  the  purpose  of  mitigating  the  damages,  but 
not  to  defeat  the  action  on  the  covenant.'" 


28.  Allen  v.  Kennedy,  91  Mo.  324, 
2  S.  W.  142. 

29.  Recital  As  Stipulated  Dam- 
ages—  Randall  v.  Randall,  37  Mich. 
563,  was  an  action  for  breach  of 
covenant  against  incumbrances.  The 
deed  recited  a  consideration  of  one 
thousand  dollars.  But  it  appeared 
that  the  actual  consideration  was  an 
agreement  by  the  grantee  to  live 
separate  and  apart  from  her  husband, 
the  grantor,  and  relieve  him  of  the 
burden  of  supporting  her.  The  in- 
cumbrance consisted  of  a  mortgage 
amounting  to  more  than  twice  the 
recited  consideration.  Plaintiff  was 
permitted  to  show  the  yearly  cost  of 
her  support  in  order  to  enhance  her 
damages.  The  admission  of  this 
evidence  was  held  error  on  the 
ground  that  the  recital  of  considera- 
tion was  of  the  nature  of  stipulated 
damages.  "The  consideration  for 
the  conveyance  to  the  plaintiff  em- 
braced matters  which  were  incapable 
of  any  accurate  estimate  in  money, 
and  the  consideration  named  by  the 
parties  must  therefore  be  taken  and 
deemed  to  be  the  valuation  placed 
upon   it  by  themselves." 

30.  Nutting  V.  Herbert,  35  N.  H. 
120;  Leland  v.  Stone,  10  Mass.  459; 
Barns  f.  Learned,  5  N.  H.  264. 

In  Bruns  v.  Schrcibcrt,  43  Minn 
468,  45  N.  W.  861,  which  was  an  ac- 
tion for  breach  of  covenant  against 
incumbrances,  defendant  sought  to 
show  by  parol  an  agreement  whereby 
the  grantee  himself  should  convey  to 
a  railroad  company  the  right  of  way 
alleged  as  an  incumbrance,  in  com- 
pliance with  the  grantor's  agreement 
previously  made  with  such  company; 


that  this  land  was  included  in  the 
deed  in  order  that  plaintiff  might 
make  such  conveyance  to  the  rail- 
road company,  and  that  no  part  of 
the  consideration  recited  should  be 
applicable  to  that  portion  of  the 
granted  premises.  The  admission  of 
this  evidence  was  held  error  as  tend- 
ing to  vary  the  legal  effect  of  the 
deed.  The  court  says :  "  Nor  could 
it  make  any  difference  that  such  oral 
agreement,  made  prior  to  or  con- 
temporaneous with  the  execution  of 
the  deed,  and  not  relating  to  some 
collateral  matter,  may  have  been  a 
consideration  for  the  execution  of  the 
deed.  To  admit  such  evidence  upon 
that  ground  would  be  to  disregard 
the  reason  upon  which  the  rule  is 
founded,  and  would  leave  room  for 
but  a  very  limited  application  of  the 
rule  giving  the  character  or  conclu- 
siveness to  written  instruments  de- 
liberately adopted  by  the  parties  as 
embodying  their  final  agreements  ;  for 
it  might  generally  be  said  in  support 
of  the  right  to  present  such  evidence 
that  the  written  agreement  was  made 
in  consideration  of  the  prior  or  con- 
temporaneous oral  agreement  sought 
to  he.  introduced."  The  court  dis- 
tinguishes the  case  of  Jordan  v 
White,  20  Minn.  91. 

Land  Included  in  Deed  by  Mis- 
take. —  Where,  by  mistake,  land  not 
intended  to  be  conveyed  is  included 
in  the  deed  in  an  action  for  breach 
of  covenant  of  seisin,  the  grantor 
may  show  by  parol  that  none  of  the 
recited  consideration  was  paid  for 
this  part  of  the  premises  for  the  pur- 
pose of  mitigating  the  damages. 
Barns  v.  Learned,  5  N.  H.  264;  ]\Ior- 
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(2.)  Preliminary  Negotiations.  —  On  the  question  of  the  actual  con- 
sideration paid  for  the  premises,  it  is  competent  to  show  the  pre- 
hminary  negotiations^'^  and  contracts^-  of  the  parties,  as  well  as 
memoranda  made  by  one  in  the  presence  of  the  other,  showing  the 
amount  agreed  upon  for  the  whole  or  particular  portions  of  the 
land  conveyed."" 

(3.)  Consideration  Not  Received  to  the  Use  of  Covenantor.  —  The  cov- 
enantor can  not  show  in  mitigation  of  damages  that  the  consideration 
was  not  received  by  him  for  his  own  use.^*  He  may,  however, 
show  this  fact  as  a  circumstance  tending  to  prove  that  he  was  not 
in  legal  possession  of  the  land,  and  therefore  not  liable  for  breach 
of  covenant  to  the  subsequent  grantees  of  his  covenantee,  because  of 
the  lack  of  privity  of  estate.''^ 


rison  v.  Underwood,  20  N.  H.  369. 

Competent  Generally.  —  In  Bid- 
ders V.  Riley,  22  111.  no,  it  was  held 
proper  to  show  by  parol  that  the  con- 
sideration expressed  in  the  deed  ap- 
plied only  to  one-half  of  the  land 
conveyed. 

31.  Previous  Negotiations  of  the 
parties  and  the  statements  and  offers 
of  the  grantor  are  admissible  to  prove 
the  actual  consideration  to  be  differ- 
ent from  that  recited.  Sachse  v. 
Loeb,  (Tex.  Civ.  App.),  69  S.  W. 
460. 

Whole  Transaction —  In  an  action 
for  failure  to  convey  because  of  de- 
fect in  title,  to  show  that  the  real 
consideration  was  different  from  that 
recited,  the  witness,  defendant,  was 
asked  what  the  transaction  was  be- 
tween himself  and  the  plaintiff  when 
the  contract  was  made.  This  ques- 
tion was  held  improper  on  the 
ground  that  it  called  for  the  whole 
transaction  regardless  of  the  written 
contract.  Yenner  v.  Hammond,  36 
Wis.  277. 

32.  Preliminary  Contract  of  Sale. 
In  an  action  on  a  covenant  of  seisin 
in  a  deed  reciting  a  consideration  of 
$133,000.00,  it  was  held  competent  for 
defendant  to  introduce  the  prelim- 
inary contract  of  sale  which  provided 
that  the  consideration  should  be  a 
certain  sum  per  acre  for  the  amount 
of  land  thereafter  determined  by  sur- 
vey. Conklin  v.  Hancock,  67  Ohio 
St.  455,  66  N.  E.  518.  See  also  Mills 
V.  Chicago  &  N.  W.  R.  R.  Co.,  103 
Wis.  192,  79  N.  W.  245. 

33.  Memorandum  Made  by  Qrant- 
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or.  —  In  an  action  upon  covenants  of 
warranty  for  failure  of  title  to  part 
of  the  lands  conveyed,  plaintiff  of- 
fered in  evidence  a  memorandum 
made  by  the  defendant  grantor  and 
delivered  to  the  counsel  who  drew 
the  deed  containing  a  statement  of 
the  value  of  each  particular  piece  of 
land  conveyed.  This  evidence  was 
objected  to  as  tending  to  vary  and 
contradict  the  deed.  The  court  held 
that  it  was  admissible  to  show  the 
value  at  the  time  of  the  sale  of  the 
portions  to  which  title  had  failed. 
Guinotte  v.  Chouteau,  34  Mo.   154. 

Memorandum  Made  by  Grantee. 
In  Morehous  v.  Heath,  99  Ind.  509, 
the  grantee  in  the  deed  was  per- 
mitted to  read  in  evidence,  "  A  mem- 
orandum of  the  amounts  of  cash 
paid,  and  the  various  sums  assumed 
in  the  purchase  of  the  lands,"  made 
by  him  in  the  presence  of  the  grantor 
at  the  time  the  sale  was  consum- 
mated. 

34.  See  "  Recitals,  Considera- 
tion, Parol  Evidence  "  supra. 

In  an  action  against  a  trustee  for 
breach  of  a  covenant  contained  in  a 
deed  executed  by  him  in  such  a  way 
as  to  render  him  liable  on  the  cove- 
nants, he  will  not  be  allowed  to  show 
by  parol  in  mitigation  of  damages 
that  the  consideration  recited  was  not 
wholly  or  in  part  received  by  him  for 
his  own  use.  Bloom  v.  Wolfe,  50 
Iowa  286. 

35.  In  Mygatt  v.  Coe,  147  N.  Y. 
456,  42  N.  E.  17,  which  was  an  ac- 
tion for  breach  of  covenants  of  war- 
ranty  and   quiet   enjoyment,    defend- 
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B.  Covenants  Other  Than  Those  for  Title.  —  In  actions  on 
covenants  other  than  those  for  title,  the  general  rules  applicable  to 
contracts  govern.^"  Where  the  covenant  provides  for  improve- 
ments or  changes  in  the  land  conveyed,  or  other  property  of  the 
grantor,  it  is  proper  to  show  such  facts  and  circumstances  as  were 
within  the  reasonable  contemplation  of  the  parties.^"  The  increase 
in  value  of  property  concerned  which  would  have  resulted  from  a 
proper  performance  of  the  covenant  may  be  shown. ^* 

4.  Judgments  in  Other  Actions. — A.  As  Evidence  oe  Eviction. 


ant  contended  that  at  the  time  of  the 
conveyance,  he  was  not  in  the  legal 
possession  of  the  land,  and  there- 
fore not  liable  in  damages  for  breach 
of  covenant  to  the  subsequent 
grantees  of  his  covenantee,  because 
of  the  lack  of  privity  of  estate.  As 
bearing  on  the  question  of  legal  pos- 
session, he  offered  to  show  that  he 
received  none  of  the  consideration 
recited  in  the  deed.  This  evidence 
was  held  competent,  "  not  for  the 
purpose  of  affecting  the  validity  or 
construction  of  the  deed,  but  simply 
because  it  threw  some  light  upon  the 
issue  of  possession  which  was  col- 
laterally involved  in  the  case.  The 
deed  or  its  recitals  could  not  con- 
clude either  party  as  to  any  fact  bear- 
ing upon  the  question  of  legal  pos- 
session at  the  time  that  the  covenant 
was  made.  That  being  an  issue  en- 
tirely outside  and  independent  of  the 
terms  of  the  deed,  any  fact  bearing 
upon  it  was  open  to  all  competent 
proof,  though  there  might  be  a  re- 
cital in  regard  to  this  fact  one  way 
or  the  other  in  the  deed  itself.  A 
deed  is  not  conclusive  evidence  of 
every  fact  recited  in  it,  and  this  is 
especially  true  when  that  fact  be- 
comes material  upon  some  issue  or 
question  merely  collateral  or  inci- 
dental to  the  deed.  The  truth  in  such 
cases  may  be  shown  without  any  vio- 
lation of  the  rule  which  excludes 
parol  proof  to  contradict  or  vary  the 
terms  or  legal  effect  of  a  written  in- 
strument. The  writing  was  never 
intended  to  embody  or  be  evidence  of 
the  fact  of  possession  in  any  one 
when  the  covenant  was  made,  nor  of 
any  fact  involved  in  or  bearing  upon 
that  question.  Certainly  it  was  not 
conclusive  evidence.  The  proof  of- 
fered did  not  tend  in  any  just  sense 
to   contradict    or   vary   any    right  or 


liability  depending  upon  the  terms  of 
the  instrument,  but  it  had  a  bearing 
upon  another  and  independent  fact 
to  which  the  deed  was  collateral." 

36.  See  articles  "  Contracts  " 
and  "  Damages." 

37.  Breach  of  Covenant  to  Erect  a 
Fence —  In  an  action  against  a  rail- 
way company  for  breach  of  a  cove- 
nant to  erect  and  maintain  a  fence 
along  its  tracks,  it  was  held  compe- 
tent to  show  that  certain  of 
plaintiff's  animals  had  been  killed  by 
reason  of  defendant's  non-compliance; 
that  other  animals  had  trespassed 
upon  plaintiff's  land,  and  that  he  had 
been  deprived  of  the  use  for  pastur- 
age of  his  lands  adjacent  to  the  right 
of  way,  on  the  ground  that  these 
were  matters  within  the  reasonable 
contemplation  of  the  parties  when 
the  covenant  was  made.  Louisville 
N.  A.  &  C.  R.  R.  Co.  V.  Sumner,  io6 
I"d-  55,  5  N.  E.  404. 

Failure    to    Erect    Depot In    an 

action  for  the  breach  of  a  covenant 
to  erect  a  depot  on  part  of  the  land 
conveyed,  it  was  held  proper  to  al- 
low evidence  as  to  the  increase  in 
value  due  to  business  advantages 
which  would  have  resulted  to 
plaintiff's  adjoining  land  by  the  con- 
struction of  the  depot.  Profits  to 
plaintiff's  business  conducted  on  the 
land  were,  however,  held  incompe- 
tent. "  While  the  profits  of  his  busi- 
ness cannot  be  added  to  his  damages, 
for  these  are  speculative  and  uncer- 
tain, the  business  advantages,  which 
constitute  the  characteristics  of  the 
land  and  give  it  value,  are  not  to  be 
thrown  out  of  consideration  in  deter- 
mining the  value  of  the  land."  Wat- 
terson  v.  Allegheny  Val.  R.  Co.,  74 
Pa.  St.  208. 

38.  Peden  v.  Chicago  R.  R.  &  P. 
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A  judgment  of  ouster  rendered  against  the  covenantee  in  an  action 
by  a  third  person  asserting  a  title  hostile  to  that  of  the  covenantor 
is  competent  evidence  of  the  fact  of  eviction,  without  regard  to  the 
lattePs  knowledge  of  the  pendency  of  such  action.-^^ 

B.  As  Evidence  oe  Paramount  Title.  —  a.  When  Grantor  Not 
Notified.  —  When  the  grantor  has  had  no  notice  of  such  an  action 
against  his  covenantee,  or  opportunity  to  defend  the  same,  the 
judgment  rendered  therein  is  not  regarded  by  the  great  weight  of 
authority  as  competent  evidence  against  him  of  paramount  title  in 
the   successful   party .*°     There   are  a   few   cases   to   the   contrary, 


R.  R.  Co.,  78  Iowa  131,  42  N.  W.  625, 
4  L.  R.  A.  401. 

See  articles  "  Damages  "  and 
"  Value." 

Failure  to  Construct  Crossing. 
In  proof  of  damages  due  to  a  breach 
of  covenant  to  construct  crossings 
over  defendant's  railroad,  it  was  held 
competent  to  show  what  the  land 
would  have  been  worth  with  the 
crossings,  and  what  it  was  worth 
without  them.  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Sparks,  12  Ind.  App. 
410,  40  N.  E.  546;  Toledo,  St.  L.  & 
K.  C.  R.  R.  Co.  V.  Cosand,  6  Ind. 
App.  222,  33  N.  E.  251. 

39.  Arkansas.  — YioyA  v.  Whit- 
field, 19  Ark.  447. 

Georgia.  —  Clark  v.  Whitehead,  47 
Ga.  516;   Harbin  v.  Roberts,  2)2>  Ga. 

45- 

Illinois.   —   Lisk  v.   Woodruff,    15 

111.  15- 

Indiana.  —  Rhode  v.  Green,  26  Ind. 
83;  Wright  V.  Nipple,  92  Ind.  310. 

Kentucky.  —  Gaither  v.  Brooks,  i 
A.  K.  ^larsh.  409;  Booker  v.  Bell,  3 
Bibb.  173. 

Maine.  —  Hardy  v.  Nelson.  27  ^Me. 
525. 

Maryland.  —  Crisfield  v.  Storr,  36 
j\Id.   129,  II  Am.  Rep.  480. 

Missouri.  —  Wheelock  v.  Over- 
shiner,  no  Mo.  100,  19  S.  W.  640; 
Fields  V.  Hunter,  8  Mo.   129. 

Texas.  —  Hall  v.  Pierson,  i  Tex. 
App.  Civ.,  Cas.  §1,210;  Clark  v. 
Mumford,  62  Tex.  531 ;  McGregor  v. 
Tabor,    (Tex.   Civ.   App.),  26  S.  W. 

443- 

Tennessee.  —  Ferriss  v.  Harshea, 
I  M.  &  Y.  48,  17  Am.  Dec.  782. 

Vermont.    —    Pitkin  v.  Leavitt,   13 

Vt.  379- 

A   Judgment   in  a   Partition   Suit 
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is  competent  evidence  of  eviction. 
Wilson  V.  Peelle,  78  Ind.  384;  but  not 
of  paramount  title.  Wright  v.  Nip- 
ple, 92  Ind.   310. 

A  Foreign  Judgment  has  the  same 
evidentiary'  value  in  such  actions  as 
that  of  a  domestic  court,  subject  to 
any  difference  in  the  rules  governing 
its  impeachment.  Davis  v.  Smith,  5 
Ga.  274. 

40.  Alabama.  —  See  Graham  v. 
Tankersley,   15   Ala.  634. 

Georgia.  —  Osburn  v.  Pritchard, 
104  Ga.  145,  30  S.  E.  656;  Lowery  v. 
Yawn,  III  Ga.  61,  36  S.  E.  294.  See 
Haines  v.  Fort,  93  Ga.  24,  18  S.  E. 


—    Lisk   V.   Woodruff,    15 


994- 

Illinois. 
111.    IS. 

Indiana.  —  Teague  v.  Whaley,  20 
Ind.  App.  26,  50  N.  E.  41 ;  Walton  v. 
Cox,  67  Ind.  164 ;  Rhode  v.  Green,  26 
Ind.  83. 

Kentucky.  —  Prewit  v.  Kenton,  3 
Bibb.  280;  Booker  v.  IMeriwether,  4 
Litt.  212;  Gaither  v.  Brooks,  i  A.  K. 
Marsh.  409;  Cox  v.  Strode,  4  Bibb.  4. 

Maine.  —  Hardy  v.  Nelson,  27  Me. 

525. 

Maryland.  —  Crisfield  v.  Storr,  36 
I\Id.  129,  II  Am.  Rep.  480. 

Michigan.  —  Hines  v.  Estate  of 
Jenkins,  64  INIich.  469,  31  N.  W.  432, 
explaining  jMason  v.  Kollogg,  38 
]Mich.    132. 

Missouri.  —  Walker  v.  Deaver,  79 
]Mo.  664;  Wheelock  v.  Overshiner, 
no  Mo.  100,  19  S.  W.  640;  Fields  v. 
Hunter,  8  Mo.  129;  Holloday  v.  Men- 
ifee, 30  Mo.  App.  207. 

Oregon.  —  Jennings  v.  Kieman,  35 
Or.  349,  55  Pac.  443,  56  Pac.  72. 

Texas.  —  Clark  v.  Mumford,  62 
Tex.  531 ;  Peck  v.  Hensley.  20  Tex. 
673;  McGregor  v.  Tabor,   (Tex.  Civ. 
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however,  holding  it  to  be  prima  facie  evidence.^^ 

b.  Effect  of  Notice  to  Grantor. — (1.)  Generally.  — When,  how- 
ever, the  covenantor  has  been  properly  vouched  in  to  defend  his 
title,  or  notified  in  accordance  with  the  requirements  of  the  particular 
jurisdiction,  and  has  been  given  an  opportunity  to  appear  and 
defend  the  action,  the  judgment  therein  will  be  as  conclusive  upon 
him  as  upon  any  other  party  to  the  action,  and  he  will  be  estopped 
from  denying  the  title  established  by  this  judgment.*- 


App.),  26  S.  W.  443;  Maverick  v. 
Routh,  7  Tex.  Civ.  App.  669,  26  S- 
W.  1,008,  23  S.  W.  596. 

Vermont.  —  Selectmen  of  Castle- 
ton  V.   Miner,  8  Vt.  209. 

See  Wallace  v.  Pereles,  109  Wis. 
316,  85  N.  W.  371,  83  Am.  St.  Rep. 
898,  5  L.  R.  A.  644 ;  Stinson  v.  Sum- 
ner, 9  Mass.  143 ;  Adams  v.  Conover, 
87  N.  Y.  422,  41  Am.  Rep.  381 ;  Fer- 
riss  V.  Harshea,  l  yiart.  &  Yerg. 
(Tenn.)   48,   17  Am.  Dec.  782. 

41.  Paul  V.  Witman,  3  Watts  & 
S.  (Pa.)  407;  Collingwood  z\  Irwin, 
3  Watts  &  S.  (Pa.)  306;  Beardsley 
7'.  Knight,  4  Vt.  471 ;  Pitkin  v.  Leav- 
itt,  13  Vt.  379. 

42.  United  States.  —  See  Somer- 
ville  V.  Hamilton,  4  Wheat.  230, 
where  the  court  was  equally  divided 
on  this  question. 

ArJzansas.  —  Collier  v.  Cowger,  52 
Ark.  322,  12  S.  W.  702,  6  L.  R.  A. 
107. 

Connecticut.  —  Hinds  v.  Allen,  34 
Conn.  185,  containing  a  dictum  to 
this  effect. 

Contra.  —  Belden  v.  Seymour,  8 
Conn.  304,  in  which  the  judgment 
under  such  circumstances  is  held  to 
be  strong  but  not  conclusive  evidence. 

Georgia.  —  Harbin  v.  Roberts,  33 
Ga.  45  ;  Wimberly  v.   Collier,  2>2  Ga. 

13- 

Illinois.  —  Walsh  v.  Dunn,  34  111. 
App.  146;  McConnell  v.  Downs,  48 
111.  271 ;    Harding  v.   Larkin,  41    111. 

413- 

Indiana.  —  Bevcr  v.  North,  107 
Ind.  544,  8  N.  E.  576;  Morgan  v. 
Muldoon,  82  Ind.  347.  See  Sheets  v. 
Joyner,  11  Ind.  App.  205,  38  N.  E. 
830. 

Kansas.  —  See  Craven  v.  Clary,  S 
Kan.  App.  298,  56  Pac.  679. 

Kentt4ckv.  —  Elliott  v.  Saufiev,  10 
Ky.  L.  Rep.  958,  II  S.  W.  200;  Wood- 
ward V.  Allan,  3  Dana   164 ;   Daven- 


port z'.  Muir,  3  J.  J.  I\Iarsh.  310,  20 
Am.  Dec.  143 ;  Graham  v.  Dyer,  16 
Ky.  L.  Rep.  541,  29  S.  W.  346. 

Contra.  —  Booker  v.   Bell,  3   Bibb. 

^73- 

Louisiana.  —  Kling  v.  Sejour,  4  La. 
Ann.  128.  See  Rivas  v.  Hunstock,  2 
Rob.   187. 

Mas'sachus'ctts.  —  Hamilton  v. 
Cutts,  4  JNIass.  349.  See  Richmond 
V.  Ames,  164  Mass.  467,  41  N.  E.  671. 

Michigan.  —  Mason  v.  Kollogg,  38 
]\Iich.  132. 

Mississippi.  —  Cummings  v.  Harri- 
son, 57  Miss.  275. 

Missouri.  —  Leet  v.  Gratz,  92  AIo. 
App.  422 ;  City  of  St.  Louis  v.  Bis- 
sell,  46  Mo.  157. 

Neii'  Hampshire.  — Andrews  v. 
Denison,  16  N.  H.  469.  See  Chandler 
V.  Brown.  59  N.  H.  370. 

Nezv  York.  —  Cooper  v.  Watson, 
10  Wend.  202. 

Ohio.  —  See  Smith  v.  Dixon,  27 
Ohio  St.  471. 

Pennsylvania.  —  Terry  v.  Daben- 
stadt,  68  Pa.  St.  400;  Paul  v.  Wit- 
man,  3  Watts  &  S.  407 ;  Ives  v. 
Niles,  5  Watts  323. 

Tennessee.  —  Williams  v.  Burg,  9 
Lea  455 ;  Greenlaw  v.  Williams,  2 
Lea  533. 

Texas. — Johns  z'.  Hardin,  81  Tex. 
37,  16  S.  W.  623  ;  Maverick  v.  Routh, 
7  Tex.  Civ.  App.  669.  26  S.  W.  1.008, 

23  S.  W.  596;  Thiele  v.  Axell,  5  Tex. 
Civ.  App.  548,  24  S.  W.  552,  803. 

Vermont.  —  Knapp  v.  Town  of 
]\Iarlboro,  34  Vt.  235;  Pitkin  v. 
Leavitt,  13  Vt.  379. 

Wisconsin.  —  Wendel  v.  North.  2.j 
Wis.    223.     See    Somers   v.    Schmidt, 

24  Wis.  417. 

South  Carolina  Cases The  cases 

in  South  Carolina  seem  to  be  in  some 
confusion.  In  Middleton  v.  Thomp- 
son, I  Spears  L.  67,  the  court  was 
divided    into    three    sections    on    this 
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(2.)  Essentials      and      limits      to      the      Estoppel (A.)   Generality. 

Such  a  judgment  may,  however,  be  impeached  for  fraud  or  col- 
lusion/^ And  it  is  conclusive  only  as  to  matters  in  issue  and 
actually  adjudicated,  in  accordance  with  the  general  rules  governing 
the  conclusiveness  of  judgments. ^^  Hence  it  must  appear  either 
from  the  record  or  by  extrinsic  evidence  that  the  prevailing  title  was 
paramount  to  the  covenantor's  at  the  time  the  covenant  was  made,^'" 
and  not  derived  from  the  covenantee  himself,  or  due  to  some 
act  on' his  part  whereby  he  was  estopped  to  deny  its  superiority.^^ 

(B.)  Right  to  Defend  Essential.  —  Such  a  judgment,  however,  is 
not  conclusive  upon  the  covenantor,  unless  after  notice  he  is  entitled 
to   actively   defend   the   action,*^   and   to   take   an   appeal    from   an 


question.  In  the  subsequent  case  of 
Wilson  V.  McElwee,  i  Strob.  L.  65, 
the  judgment  was  held  conclusive, 
proper  notice  having  been  given. 
But  in  a  still  later  case,  Buckels  z'. 
Mouzon,  I  Strob.  L.  448,  this  rule 
seems  to  be  repudiated,  the  court  say- 
ing, "  so  far  as  there  was  any  com- 
munity of  sentiment  in  Middleton  r. 
Thompson,  i  Spears  L.  67,  that  case 
is  strongly  against  the  plaintiff " 
(covenantee.) 

A  Decree  of  a  Probate  Court  As- 
signing Dower  in  the  premises  in 
question  is  not  conclusive  against  the 
covenantor  although  he  had  sufficient 
notice  of  that  proceedings.  Enos  v. 
Smith,   7   Smed.   &  M.    (Miss.)   85. 

A  Judgment  Against  the  War- 
rantor is  sufficient  evidence  of  evic- 
tion  by  paramount  title.  Harbin  v, 
Roberts,  ss  Ga.  45. 

At  Least  Prima  Facie  Evidence. 
Hardy  v.   Nelson,  27  Me.  525. 

Default  Judgment.  —  In  Chamber- 
lain V.  Preble,  11  Allen  (Mass.) 
370,  defendant  contended  that  the 
judgment  of  eviction  in  an  action 
rgainst  his  covenantee,  of  which  he 
had  proper  notice,  was  not  conclu- 
sive upon  him  because  the  covenantee 
had  through  mistake  admitted  the 
truth  of  a  material  fact,  which,  ex- 
cept for  such  admission,  would  have 
defeated  the  action.  The  court  held, 
however,  that  the  conclusive  effect  of 
such  judgment  could  not  be  avoided 
merely  by  proof  of  mistake  in  the 
conduct  of  the  defense,  if  there  were 
no  fraud  or  collusion.  See  also 
Jackson  v.  Marsh,  5  Wend.  (N.  Y.) 
44.  But  see  Buckels  v.  Mouzon,  i 
Strob.  L.   (S.  C.)  448. 
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Request     to     Defend In     some 

jurisdictions  the  grantor  must  not 
only  be  notified  of  pendency  of  the 
action,  but  must  also  be  requested  to 
defend  it.  Teague  v.  Whaley,  20  Ind. 
App.  26,  50  N.  E.  41 ;  Richmond  7j. 
Ames,  164  Alass.  467,  41  N.  E.  761. 
In  other  jurisdictions  such  a  request 
is  unnecessary.  Cummings  v.  Harri- 
son, 57  Miss.  275. 

43.  Davis  v.  Smith,  5  Ga.  274; 
Sisk  V.  Woodruff,  15  111.  15;  Pitkin 
v.  Leavitt,  13  Vt.  379. 

44.  Andrews  v.  Denison,  16  N. 
H.  469. 

See  article  "Judgments." 

45.  Haines  v.  Fort,  93  Ga.  24,  18 
S.  E.  994;  Mason  v.  Kollogg,  38 
Mich.  132 ;  Knapp  v.  Town  of  Marl- 
boro, 34  Vt.  235. 

46.  Haines  v.  Fort,  93  Ga.  24,  18 
S.  E.  994;  Clements  v.  Collins,  59 
Ga.  124. 

The  Warrantor's  Title  Must  Be  In- 
volved in  order  that  the  judgment 
should  be  conclusive  on  him.  He 
may  show  that  in  the  action  between 
a  subsequent  grantee  of  his  covenan- 
tee, and  a  third  party,  his  title  was 
not  in  issue.  Middleton  v.  Thomp- 
son, I  Speers  L.  ( S.  C.)  67.  See  also 
Davenport  z'.  Muir,  3  J.  J.  INIarsh 
(Ky.)   310,  20  Am.  Dec.  143. 

Where  Ejectment  Is  Only  a  Pos- 
sessory Action  and  is  not  conclusive 
as  to  title  even  between  the  parties 
thereto,  a  judgment  of  eviction  is  no 
evidence  of  eviction  by  paramount 
title  in  an  action  for  breach  of  cove- 
nants of  warranty.  Schelle  &  Querl 
Lumb.  Co.  7'.  Barlow,  34  Fed.  853. 

47.  Martin  z'.  Cowles,  19  N.  C. 
loi,   approving   Shober  v.   Robinson, 
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adverse  judgment.** 

C  Action  by  Covenantee.  —  The  same  rules  as  to  the  compe- 
tency and  conclusiveness  of  judgments  are  applied  in  an  action  by 
the  covenantee,  to  obtain  possession  of  the  premises  conveyed,  as 
in  an  action  by  a  third  party  to  oust  him.*^ 

D.  Judgment  Against  Subsequent  Grantee.  —  The  judgment 
of  ouster  in  an  action  against  plaintiff's  grantee  is  governed  by  the 
same  rules  as  a  judgment  against  the  plaintiff  himself. ^° 

E.  As  Evidence  of  Damages.  —  A  judgment  in  an  action  by  a 
subsequent  grantee  against  his  grantor,  although  based  on  a  cove- 
nant identically  the  same,  broken  by  the  same  incumbrance,  on  the 
same  property,  is  not  competent  evidence  of  damages  in  an  action 
by  the  latter  against  his  covenantor. ^^  But  a  judgment  determin- 
ing the  value  of  an  incumbrance  is  competent  evidence  against  the 
covenantor  where  he  had  notice  of  and  an  opportunity  to  defend 
such  action.^^ 

F.  Record  of  Judgment. — The  record  of  the  judgment  and  of 
the  proceedings  in  such  an  action  is  the  best  evidence  of  its  con- 
tents f^  but  the  record  of  the  judgment  will  not  always  show  all  the 


6  N.  C.  ZZ',  Williams  v.  Shaw,  4  N. 
C.  197,  7  Am.  Dec.  706;  Sanders  v. 
Hamilton,  3  N.  C.  282. 

In  Buckels  v.  Mouzon,  i  Strob.  L. 
(C3.  C.)  448,  where  the  covenantor  had 
notice,  but  the  covenantee  failed  to 
plead,  the  default  judgment  was  held 
to  be  no  evidence  against  the  former 
because  the  latter's  conduct  had  ren- 
dered a  defense  by  the  covenantor 
impossible.  But  see  Jackson  i>. 
Marsh,  5  Wend.   (N.  Y.)  44. 

48.  Eaton  v.  Lyman,  26  Wis.  61 ; 
s.  c.  33  Wis.  34. 

49.  Georgia.  —  Gragg  v.  Richard- 
son, 25  Ga.  566,  71   Am.  Dec.  190. 

Kentucky.  —  Cummins  v.  Kennedy, 
3  Litt.  118,  14  Am.  Dec.  45. 

Missouri.  —  City  of  St.  Louis  v. 
Bissell,  46  Mo.  157. 

Neiv  Hampshire.  —  Andrews  v. 
Denison,  16  N.  H.  469. 

Vermont.  —  Brown  v.  Taylor,  13 
Vt.  631,  27  Am.  Dec.  618;  Pitkin  v. 
Leavitt,  13  Vt.  379;  Park  v.  Bates, 
12  Vt.  381,  36  Am.  Dec.  347. 

Contra.  —  Ferrell  v.  Alder,  8 
Humph.  (Tenn.)  44.  And  see  Mid- 
dleton  V.  Thompson,  i   Spears  L.  67. 

50.  Hovey  v.  Smith,  22  Mich.  169. 

51.  In  Meyers  v.  Munson,  65  Iowa 
423,  21  N.  W.  759,  in  proof  of  the 
damages  caused  by  a  breach  of  cov- 
enant   against    incumbrances,    plain- 

16 


tiff  offered  the  record  of  the  judg- 
ment secured  by  his  grantee  of  the 
same  premises  for  a  breach  of  a 
similar  covenant  caused  by  the  exist- 
ence of  the  same  incumbrance.  This 
evidence  was  held  incompetent  on 
the  ground  that  the  damages  in  each 
case  would  be  different,  although 
caused  by  the  same  incumbrance, 
since  they  would  be  determined  by 
the  market  value  of  the  premises  at 
the  time  of  the  breach,  which  mieht 
be  different  in  the  two  cases. 

52.  Judgment  in  Condemnation 
Proceedings.  —  In  City  of  St.  Louis 
V.  Bissell,  46  Mo.  157,  the  incum- 
brance for  which  damages  were 
claimed  was  a  leasehold  interest 
which  plaintiff  had  compelled  to  have 
condemned.  Tiie  record  of  the  judg- 
ment in  the  condemnation  proceed- 
ings assessing  the  damages  was  held 
competent  proof  of  plaintiff's  damage 
in  the  action  against  his  grantor  for 
breach  of  the  covenant  against  in- 
cumbrances. It  appeared  that  de- 
fendant, though  not  technically  a 
party  to  the  record,  had  notice  of  the 
condemnation  proceedings  and  had 
ample  opportunity  to  appear  and  de- 
fend his  interests. 

53.  Booker  v.  Bell,  3  Bibb  (Ky.) 
173- 

Parol  Evidence  Proper In  an  ac- 
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facts  essential  to  the  establishment  of  a  paramount  title,  in  which 
case  other  evidence  is  necessary.^'*  The  record  must  be  taken  as  a 
whole. 


tion  on  a  special  warranty  against  all 
persons  claiming  under  the  grantor, 
plaintiff  may  show  by  parol  the  evi- 
dence given  in  a  prior  ejectment  suit 
against  him  by  which  he  was  ousted, 
to  prove  that  the  ejector  claimed  un- 
der   plaintiff's    grantor.     Leather    v. 


Poultney,  4  Binn.  (Pa.)  352. 

Contra.  —  Cooper  v.  Watson,  10 
Wend.   (N.  Y.)  202. 

54.  Davis  v.  Wilbourne,  i  Hill  L. 
(S.  C.)  27,  26  Am.  Dec.  154;  Mason 
V.  Kollogg,  38  Mich.  132;  Knapp  v. 
Town  of  Marlboro,  34  Vt.  235. 


DE  FACTO. —  See  Corporations;  Officers. 


DEFAMATION.  — See  Libel  and  Slander. 


DEFILEMENT.— See  Rape;  Seduction. 


DELIRIUM  TREMENS.— See  Intoxication;  Insanity. 
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DELIVERY. 

By  Leo  Day  Woodworth. 


L  SCOPE,  245 

n.  BTTRDEN  OF  PROOF,  245 

1.  Generally,  245 

2.  Non  Est  Factum,  246 

3.  Negative  Allegation,  246 

4.  Conditional  Delivery,  246 

5.  Statement  in  Specialty,  246 

6.  Presumptions,  246 

m.  PRESUMPTION,  247 

1.  Generally,  247 

2.  Intention,  247 

3.  Written  Instruments,  249 

A.  Signing,  249 

B.  S'igning  and  Acknoivledging,  249 

C.  Attestation,  249 

D.  Conclusiveness,  249 

E.  Grantor's  Possession  of  Instrument,  249 

a.  Generally,  249 

b.  Absence  of  Acknoivhdgment,  250 

c.  Possession  Consistent  zvitli  Delivery,  250 

F.  Grantee's   Possession    of   Instrument,    250 

a.  In  General,  250 

b.  Corroborating  Circumstances,  252 

c.  Privity  of  Grantee,  Donee,  or  Obligee,  252 

d.  Conclusiveness,  253 

G.  Possessio}i  of  Thing  Conveyed,  254 
H.  Possession  by  Official  Custodian,  255 

I.    Recordation,  255 

a.  In  General,  255 

b.  Conclusiveness,  256 

c.  Corroborative  Evidence,  257 

d.  Registration  Unexplained,  257 
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J.  Concurrent  Acts  of  Parties,  257 
K.  Recitals,  258 

a.  As  to  Same  Instrument,  258 

b.  As  to  Another  Instntment,  258 
L.  Voluntary  Settlements,  258 

a.  In  General,  258 

b.  Conclusiveness,  259 
M.  Beneficial  Nature,  259 

4.  Property,  259 

A.  Assumption  of  Ownership,  259 

B.  Recitals,  259 

C.  Tokens;  Orders,  259 

5.  Postal  Communication,  259 

6.  Telegrams,  260 

IV.  ADMISSIONS,  260 

1.  Execution,  260 

2.  Bringing  Action,  260 

3.  Introduction  of  Evidence,  260 

V.  ADMISSIBILITY,  260 

1.  /n  General,  260 

2.  Declarations,  261 

A.  Deliverer's  Concurrent,  261 
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I.  SCOPE. 

This  article  treats  of  delivery  generally.  For  modifications  or 
special  rules  applicable  to  particular  subjects,  reference  will  often 
have  to  be  made  to  the  various  topics  (some  of  which  are  suggested 
above)  where  their  raisoii  d'etre  and  import  can  be  more  properly 
brought  out  and  accentuated  with  reference  to  characteristics  result- 
ing from  principles  of  the  substantive  law  thereof. 

Also  see  the  correlated  subject,  "  Receipt.'' 

11.  BURDEN   OF    PROOF. 

1.  Generally.  —  The  burden  of  proving  delivery  is  upon  a  party 
affirmatively  alleging  it,  where  put  in  issue  by  the  opponent's  denial.^ 


1.  Alabama.  —  Hill  v.  Nichols,  50 
Ala.  336. 

Arkansas.  —  Pillow  v.  King,  55 
Ark.  633.  18  S.  W.  764- 

California.  —  Boyd  v.  Slayback,  63 
Cal.  493. 

Delazcare.  —  Lank  v.  Hiles,  4 
Houst.  87. 

Iowa.  —  Foley  v.  Howard,  8  Iowa, 
56. 

Kansas.  —  Spencer  v.  Iowa  Mtge. 
Co.,  6  Kan.  App.  378,  50  Pac.  1,094; 
Burton  v.  Boyd,  7  Kan.  17;  Shattuck 
V.  Rog-crs,  54  Kan.  266,  38  Pac.  280. 

Louisiana.  —  Gilkinson  v.  The  Scot- 
land, 14  La.  Ann.  417. 

Massachusetts.  —  Powers  v.  Rus- 
sell, 13  Pick.  69;  Chase  v.  Breed,  <, 
Gray  440. 

Michigan.  —  Jourdan  v.  Patterson, 
102  Mich.  602,  61  N.  W.  64;  Dikeman 
V.  Arnold,  78  Mich.  455,  44  N.  W. 
407;  Devaney  v.  Koyne,  54  Mich.  116, 
19  N.  W.  772. 

Minnesota.  —  Heiman  v.  Phoenix 
Mut.  L.  Ins.  Co.,  17  Minn.  153,  10 
Am.  Rep.  154. 

Missouri.  —  Tyler  v.  Hall,  106  Mo. 
313,  17  S.  W.  319,  27  Am.  St.  Rep. 
337. 

Nebraska.  —  Roberts  v.  Swearin- 
gen,  8  Neb.  363,  i  N.  W.  305. 

New  York.  —  Rose  v.  Wells,  36 
App.  Div.  593,  55  N.  Y.  Supp.  874; 
Curtis  V.  Crane,  6  N.  Y.  St.  748; 
Aiken  v.  Westcott,  14  Daly  504,  g 
N.  Y.  Supp.  481  ;  reversed  on  other 
grounds  in  123  N.  Y.  363,  25  N.  E. 
S03. 

North  Carolina.  —  Duckworth  v. 
Orr,  126  N.  C.  674,  36  S.  E.  150. 


North  Dakota.  —  Erickson  v.  Kelly, 
9  N.  D.  12,  81  N.  W.  77. 

Oregon.  —  Flint  v.  Phipps,  16  Or. 
437,   19  Pac.  543. 

South  Carolina.  —  Stadhecker  v. 
Combs,  9  Rich.  L.  193. 

Vermont.  —  King  v.  Woodbridge, 
34  Vt.  565. 

West  Virginia.  —  Newlin  v.  Beard. 
6  W.  Va.  no. 

Wisconsin.  —  Resch  v.  Senn,  28 
Wis.  286. 

Delivery    of    Award A    plaintiff 

who  introduces  in  evidence,  as  a 
basis  for  the  award  upon  which  he 
sues,  a  submission  to  arbitration, 
which  discloses  that  the  arbitrators 
were  required  to  make  an  award  in 
writing,  under  their  hands,  and  to 
deliver  to  the  parties  a  copy  thereof 
on  or  before  a  certain  date,  must  es- 
tablish, not  only  the  fact  of  the 
award,  but  that  a  copy  thereof  has 
been  delivered  to  the  defendant  with- 
in the  time  prescribed,  unless  it  ap- 
pears that  the  stipulation  has  been 
waived.  Anderson  v.  Miller,  108  Ala. 
171,  19  So.  302. 

Delivery  of  Contract.  —  A  defen- 
dant in  action  ex  contractu,  who  ob- 
jects to  parol  evidence  of  a  contract 
on  the  ground  that  plaintiff's  cau'^e 
is  upon  a  written  contract  which  is 
denied  by  plaintiff,  has  the  burden 
of  showing,  not  only  that  a  written 
contract  was  executed,  but  that  it 
was  delivered.  King  v.  Woodbridge, 
34  Vt.  565. 

Delivery  by  Carrier. —  In  an  ac- 
tion for  loss  of  a  passenger's  bag- 
gage, the  burden  of  showing  delivery 
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2.  Non  Est  Factum.  —  A  plea  of  non  est  factum  casts  upon  the 
plaintiff  the  burden  of  proving  delivery.^ 

3.  Negative  Allegation.  —  In  an  action  for  breach  of  contract 
by  non-delivery,  the  plaintiff's  allegation  must  be  sustained  by  some 
evidence  before  it  devolves  upon  the  adverse  party  to  prove  deliv- 
ery,^ but  slight  proof  is  sufficient,  however,  in  such  cases,  to  cast 
the  burden  of  proof  upon  the  one  claiming  delivery.* 

4.  Conditional  Delivery.  —  The  burden  is  with  the  party  who 
has  executed  (i.  e.,  signed,  and  sealed,  if  it  is  sealed,)  an  instru- 
ment to  show  that  its  delivery  was  intended  to  be  conditional,^ 
especially  if  the  rights  of  an  innocent  third  party  have  intervened.^ 

5.  Statement  in  Specialty.  —  Upon  an  issue  as  to  the  delivery  of 
property  conveyed  by  a  sealed  instrument,  a  statement  therein  that 
the  property  was  delivered,  if  not  conclusive  upon  the  grantor  and 
sufficient  to  estop  him  from  denying  the  fact,  throws  upon  him  the 
burden  of  proof  to  establish  the  contrary  fact  of  non-delivery.'  ^ 

6.  Presumptions.  —  Where  a  presumption  of  delivery  has  arisen, 
the  burden  is  upon  the  party  claiming  non-delivery  to  rebut  the 
presumption.^ 


is  upon  the  carrier.  Matteson  v. 
New  York  C.  &  H.  R.  R.  Co.,  76 
N.  Y.  381. 

But  in  an  action  for  breach  of 
contract  of  carriage  by  the  non-de- 
Hvery  of  a  part  of  a  ship's  cargo, 
burden  is  on  shipper  to  show  a  de- 
ficiency in  the  amount  of  the  de- 
hvery.  Compart  v.  The  Prior,  2 
Fed.  819. 

And  where  the  bill  of  lading  is 
issued  at  one  place,  with  the  express 
agreement  that  no  liabihty  shall  at- 
tach on  the  part  of  the  carrier  until 
delivery  in  another  place,  it  devolves 
upon  the  plaintiff  to  prove  inde- 
pendently of  the  bill  of  lading,  a  de- 
livery at  the  latter  place.  Capehart 
V.  Granite  Mills,  97  Ala.  353,  12  So. 
44. 

2.  Edelin  v.  Sanders,  8  Aid.  118; 
Union  Bank  v.  Ridgely,  i  Har.  &  G. 
(Aid.)  324;  Brooks  v.  Allen,  62  Ind. 
401. 

3.  England.  — M\d\znd  R.  Co.  v. 
Bromley,  17  C.  B.  372,  25  L.  J.,  C.  P. 
94,  2  Jur.   (N.  S.)   140,  4  W.  R.  258. 

United  States.  — Tht  Falcon,  3 
Blatchf.  64,  8  Fed.  Cas.  No.  4,617; 
Cunard  S.  S.  Co.  v.  Kelley,  115  Fed. 
678. 

Alabama.  —  Capehart  v.  Granite 
Mills,  97  Ala.  353,  12  So.  44. 

F/oriff a.  —  Savannah,   F.  &  W.   R. 
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Co.  V.  Harris,  26  Fla.  148,  7  So.  544. 
23  Am.   St.  Rep.  .^51. 

IVinois.  —  Woodbury  v.  Frink,  14 
111.  279. 

Mississippi.  —  Chicago,  St.  L.  &  N. 
O.  R.  Co.  V.  Provine,  61  Miss.  288. 

Missouri.  —  Wheeler  v.  St.  Louis 
&  S.  E.  R.  Co.,  3  Mo.  App.  358. 

Nezv  York.  —  Roberts  v.  Chitten- 
den, 88  N.  Y.  2,^,  in  accord  with  the 
general  rule  that  the  matter  of  a 
pleading,  if  put  in  issue,  must  be 
proved  by  the  party  pleading  it, 
whether  it  be  affirmative  or  negative. 
See  articles  "  Bailments  ;"  "  Car- 
riers." 

4.  The  Falcon,  3  Blatchf.  64, 8  Fed. 
Cas.  No.  4,617;  Woodbury  v.  Frink, 
14  111.  279;  Chicago,  St.  L.  &  N.  O. 
R.  Co.  V.  Provine,  61  Aliss.  288. 

5.  Chouteau  v.  Suydam,  21  N.  Y. 

179- 

6.  Blight  V.  Schenck,  10  Pa.  St. 
285,  51  Am.  Dec.  478. 

7.  Stewart  v.   Redditt,  3  Md.  67. 

8.  Florida.  —  Camnbell  v.  Car- 
ruth,  32  Fla.  264,  13  So.  432. 

Illinois.  —  Reed  v.  Douthit,  62  111. 
348. 

Indiana.  —  Berry  v.  Anderson,  22 
Ind.  36. 

Iou.-a.  —  Robinson  v.  Gould,  26 
Iowa  89. 

Missouri.  —  Pitts  v.  Sheriflf,  108 
Mo.  no,  18  S.  W.  1,071. 
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ni.  PRESUMPTION. 

1.  Generally.  —  Proof  of  circumstances  which  presuppose  a  deliv- 
ery for  their  creation  or  existence,  so  long  as  unexplained,  makes  a 
prima  facie  case  of,  or  raises  a  presumption  of,  delivery.'* 

Must  Be  Equitable.  —  Delivery  will  never  be  presumed  in  law 
where  the  result  is  against  natural  justice  and  equity.^" 

2.  Intention.  —  A  question  of  delivery  is  purely  one  of  inten- 
tion," and  slight  evidence  of  circumstances  tending  to  show  a  deliv- 


New  Hampshire.  —  Wells  v.  Jack- 
son Iron  Mfg.  Co.,  48  N.  H.  491. 

Ncxv  York.  —  Lawrence  v.  Farley, 
9  Abb.  N.  C.  2,71- 

Oregon.  —  Flint  v.  Phipps,  16  Or. 
437,  19  Pac.  543- 

Pennsylvania. — Balbec  v.  Donald- 
son, 2  Grant  Cas.  459;  Diehl  v.  Emig, 
65  Pa.  St.  320. 

Tennessee.  —  Goodwin  t'.  Ward,  6 
Baxt.  107. 

West  Virginia.  —  Ward  v.  Ward, 
43  W.  Va.  I,  26  S.  E.  542. 

9.  Constructive  Delivery — Deliv- 
ery is  sometimes  presumed  when 
there  has  been  no  change  in  posses- 
sion of  the  instrument  conveying,  as 
when  a  purchase  has  been  consum- 
mated by  the  payment  of  the  purchase 
price,  and  by  the  formal  execution 
and  attestation  of  the  instrument  in 
the  presence  of  the  purchaser,  and 
nothing  remains  to  be  done,  although 
the  instrument  remains  in  the  gran- 
tor's hands,  no  contrary  intent  ap- 
pearing. Ferrar  v.  Bridges,  5 
Humph.  (Tenn.)  411;  Rogers  v. 
Carey,  47  Mo.  232,  4  Am.  Rep.  322. 

Same  Name — Where  a  father  and 
son  have  the  same  name,  the  delivery 
of  a  deed  to  the  former  will  be  pre- 
sumed to  be  for  the  former's  benefit 
in  absence  of  proof  to  the  contrary. 
Fyffe  V.  Fyffe,  106  111.  646. 

Compare  Miller  v.  Jeffress,  4  Gratt. 
(Va.)  472. 

10.  Wright  V.  Ellis,  I  Handy 
(Ohio)  546. 

11.  United  States.  —  Toms  v. 
Owen,  52  Fed.  417. 

Alabama.  —  Simmons  v.  Simmons, 
78  Ala.  365;  Gregory  v.  Walker,  38 
Ala.  26. 

Arkansas.  —  Blakemore  v.  Byrn- 
side,  7  Ark.  505. 

Delarvare.  —  Pennel  v.  Weyant,  2 
Harr.  501  ;  Jones  v.  Bush,  4  Harr.  I ; 
Smith  V.  May,  3  Pen.  233,  50  Atl.  59; 


Jamison  v.  Craven,  4  Del.  Ch.  311. 
In  this  last  cited  case  the  court  says : 
"  With  respect  to  the  measure  of 
proof  required,  a  difference  is  recog- 
nized in  the  cases  depending  upon 
the  character  of  the  deed,  whetner  it 
be  voluntary  or  made  to  give  effect 
to  a  sale.  In  the  former  case  the 
intention  to  part  with  the  control  of 
the  deed  is  not  presumed  and  a  de- 
livery must  be  proved  strictly.  Here 
a  party's  signing,  sealing  and  ac- 
knowledging a  voluntary  deed,  and 
even  the  proving  it  to  be  recorded, 
are  held  insufficient,  as  in  Jones  v. 
Bush,  4  Harr.  7.  But  if  the  convey- 
ance be  for  a  valuable  considera- 
tion and  absolute  on  its  face,  the 
intention  to  consummate  the  convey- 
ance by  the  delivery  of  the  deed  as  a 
muniment  of  title  is  inferred  from 
the  grantor's  parting  with  the  pos- 
session of  it,  whether  it  be  to  the 
grantee  directly  or  to  some  third 
person  —  if  he  part  with  it  without 
any  condition  or  reservation.  And  it 
has  even  been  held  in  cases  where 
the  intention  to  pass  the  title  immedi- 
ately was  beyond  doubt,  that,  al- 
though the  deed  remained  in  the 
grantor's  possession,  the  law,  in  or- 
der to  give  effect  to  the  transaction 
according  to  the  clear  intention  of  the 
parties  and  to  prevent  injustice,  will 
presume  a  delivery  of  the  deed,  and 
treat  the  grantor  as  the  custodian  of 
the  grantee.  4  Kent  Com.  4^6;  Gar- 
nons  V.  Knight,  5  B.  C.  671 ;  Scrug- 
ham  V.  Wood,  15  Wend.  545;  Fen- 
nel's Lessee  v.  Weyant,  2  Harr.  508.'' 

Florida.  —  Southern  Life  Ins.  Co. 
V.  Cole,  4  Fla.  359. 

Georgia.  —  Wellborn  v.  Weaver,  17 
Ga.  267,  63  Am.  Dec.  235 ;  Sanderlin 
V.  Sanderlin,  24  Ga.  583 ;  Ross  v. 
Campbell,  72>  Ga.  309;  Lydia  Pinkham 
Med.  Co.  V.  Gibbs,  108  Ga.  138,  33 
S.  E.  945- 
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Illinois.  —  Bo'an  v.  Wash,  7  111. 
557;  Gunnell  v.  Cockerill,  87  111.  319; 
Gordon  v.  Adams,  127  III.  223,  ig  N. 
E.  557;  Miller  v.  Meers,  155  111.  284, 
40  N.  E.  577;  Shults  V.  Shults,  mg 
111.  654,  43  N.  E.  800,  50  Am.  St.  Rep. 
188. 

The  deliver}'-  of  a  written  contract 
being  indispensable  to  its  binding 
effect,  such  delivery  is  not  con- 
clusively proved  by  showing  the 
placing  of  the  paper  by  the  alleged 
contracting  party  in  the  hands  of 
the  other;  for,  delivery  being  a  ques- 
tion of  intent,  it  depends  unon 
whether  the  parties  at  the  time  meant 
it  to  be  a  delivery  to  take  effect  pres- 
ently.    Jordan  v.  Davis,  108  111.  336. 

The  intention  to  deliver  may  be 
shown  by  direct  evidence  of  the  in- 
tention thereto;  or  mav  be  presumed 
from  acts  or  declarations,  or  both 
acts  and  declarations,  constituting  part 
of  the  res  gestae,  which  manifest  such 
intention ;  and  likewise  the  presump- 
tion of  delivery  may  be  rebutted  and 
overcome  by  proof  of  a  contrary  in- 
tention, or  of  acts  and  declarations 
from  which  the  contrary  presumption 
arises.  Price  v.  Hudson,  125  111.  284, 
17  N.  E.  817. 

Indiana.  —  Dearmond  v.  Dearmond, 
10  Ind.  191 ;  Berry  v.  Anderson,  22 
Ind.  36;  Hall  v.  Pennsvlvania  Co., 
90  Ind.  459;  Purviance  v.  Jones,  120 
Ind.  162,  21  N.  E.  1,099,  16  Am.  St. 
Hep.  319. 

lo-ii'a.  —  Mull  V.  Dooley,  89  Iowa 
312,  56  N.  W.  513- 

Kentucky.  —  Owings  v.  Grubbs,  6 
J.  J.  xAIarsh.  31. 

Maine.  —  Porter  v.  Bullard,  26  Me. 
448;  Pratt  V.  Chase,  40  Me.  269;  Hill 
V.  McNichol,  80  J\Ie.  209,  13  Atl.  883. 

Maryland.  —  Byer  v.  Etnyre,  2  Gill 
150,  41  Am.  Dec.  410;  Byers  v.  Mc- 
Clanahan,  6  Gill  &  J.  2.SO:  Stewart  v. 
Redditt,  3  Md.  67;  Carey  v.  Dennis, 
13  Md.  I ;  Leppoc  v.  National  Union 
Bank,  32  Md.  136. 

Massachusetts.  —  Ward  v.  Lewis, 
4  Pick.  518;  Blanchard  v.  Blackstone, 
102  Mass.  343 ;  Hawkes  v.  Pike,  105 
Mass.  560,  7  Am.  Rep.  5.S4;  Stevens 
V.  Stevens,  150  Mass.  557,  23  N.  E. 
378. 

Michigan.  —  Perkins  v.  Dacon,  13 
Mich.  81. 

Minnesota.  —  Babbitt  v.  Bennett, 
68  Minn.  260,  71   N.  W.  22. 
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Missouri.  —  Romsey  v.  Otis,  133 
Mo.  85,  34  S.  W.  551.  In  this  case 
it  is  held  that  where  a  husband  makes 
out  a  deed  in  his  wife's  name,  evi- 
dence of  an  intention  to  deliver  it  to 
her  makes  out  a  prima  facie  case  of 
delivery,  which  is  not  overcome  by 
the  subsequent  possession  thereof  by 
the  husband-grantor. 

Kebraska.  —  Hoagland  v.  Green, 
54  Neb.  164,  74  N.  W.  424;  Western 
Assur.  Co.  V.  Kilpatrick-Koch  D.  G. 
Co.,  54  Neb.  241,  74  N.  W.  592. 

New  lersey.  —  Corle  v.  Monkhouse, 
50  N.  J.  Eq.  537,  25  Atl.  157;  Hilde- 
brand  v.  Willig,  64  N.  J.  Eq.  249, 
53  Atl.  1,035,  holding  that  the  deliv- 
ery of  a  deed  is  matter  of  intention 
rather  than  of  action  in  any  definite 
form. 

Nezv  York.  —  Smith  v.  Lynes,  5  N. 
Y.  41,  reversing  Read  v.  Gibbs,  3 
Sandf.  203 ;  Caufield  v.  Davenport,  75 
Hun  541,  27  N.  Y.  Supp.  494; 
Souverbye  v.  Arden,  i  Johns.  Ch. 
240;  Brinkerhoff  v.  Lawrence,  2 
Sandf.  Ch.  400,  holding  that  where 
the  intent  of  a  donor  is  proved  under 
his  own  hand,  delivery  will  be  pre- 
sumed from  slight  circumstances ; 
Garlocke  v.  Geortner,  7  Wend.  198, 
holding  plaintiff  on  note  may  show 
the  redelivery  to  have  been  by  mis- 
take, and  not  with  intention  of 
relinquishing  property;  Guild  v. 
Huwer,  i  Misc.  432,  21  N.  Y.  Supp. 
429,  holding  evidence  admissible  a» 
to  delivery  contemplated. 

Korth  Carolina.  —  Threadgill  v. 
Jennings,  14  N.  C.  384 ;  Floyd  v.  Tay- 
lor, 34  N.  C.  47;  Whitesell  v.  Me- 
bane,  64  N.  C.  345 ;  Ducker  v.  Whit- 
son,  112  N.  C.  44,  16  S.  E.  854. 

Ohio.  —  Mitchell  v.   Ryan,  3   Ohio 

St.  377. 

Pennsylvania.  —  Arrison  v.  Harm- 
stead,  2  Pa.  St.  191 ;  Rigler  v.  Cloud, 
14  Pa.  St.  361 ;  Lutes  v.  Reed,  138 
Pa.  St.  191,  20  Atl.  943;  Goss  Prtg. 
Press  Co.  v.  Jordan,  171  Pa.  St.  474, 
32  Atl.  1,031 ;  Donnelly  v.  Rafferty, 
172  Pa.  St.  587,  22  Atl.  754- 

South  Carolina.  —  Foeg  v.  Middle- 
ton,  2  Hill  Eq.  591 ;  Coin  v.  Coin,  24 
S.  C.  596. 

Tennessee.  —  McNutt  v.  McMahan, 
I  Head  98;  Kirkman  v.  Bank  of 
America,  2  Coldw.  397. 

Texas.  —  Hubbard  v.  Cox,  76 
Tex.  239,  13  S.  W.  170;  Montgomery 
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ery  will  raise  a  presumption  of  delivery,  where  there  is  proof  of 
en  intention  on  the  grantor's  part  to  convey.^^ 

3.  Written  Instruments,  dependent  for  validity  upon  delivery,  are 
presumed  to  have  been  delivered  from  various  circumstances,  viz : 

A.  Signing  when  proved  will  not  raise  a  presumption  of  deliv- 
ery, especially  where  an  instrument  is  not  fully  executed  until 
acknowledgment." 

B.  Signing  and  Acknowledging  a  deed  will  not  raise  a  pre- 
sumption of  delivery,^*  unless  when  the  instrument  is  in  grantee's 
possession. ^^ 

C.  Attestation.  —  An  attestation  to  an  instrument  purporting 
to  have  been  signed,  sealed  and  delivered  is  prima  facie  evidence 
of  the  delivery  thereof.^'' 

D.  Conclusiveness.  —  The  presumption  of  delivery  arising 
upon  proof  of  execution  (in  the  sense  of  formulation)  is  not  conclu- 
sive, but  may  be  rebutted  by  proof  to  the  contrary." 

E.  Grantor's  Possession  of  Instrument.  —  a.  Generally. 
Possession  of  a  written  instrument  by  the  grantor  raises  a  presump- 


V.  Montgomery,  (Tex.  Civ.  App.), 
54  S.  W.  414 ;  Rosson  v.  State,  23 
Tex.  App.  287,  4  S.  W.  897. 

Vermont.  —  King  v.  Woodbridge, 
34  Vt.  565. 

West  Virginia.  —  Davis  v.  Ellis,  39 
W.  Va.  226,  19  S.  E.  399.  This  case 
holds  that  where  the  grantor  in  a 
voluntary  deed  places  the  instrument 
in  the  hands  of  a  third  person,  to  be 
delivered  at  an  indefinite  time  to  the 
grantee,  and  before  the  delivery 
thereof  such  person  returns  such 
deed  to  the  grantor,  who  destroys  it, 
the  presumption  of  law  is  against  the 
delivery  of  the  deed  —  and  cannot  be 
overcome  unless  the  grantee  therein 
shows  by  a  preponderance  of  affirma- 
tive evidence  that  the  grantor,  at  the 
time  that  he  placed  such  deed  in  the 
hands  of  such  third  person,  intended 
absolutely  to  part  with  the  control 
and  dominion  over  the  same. 

12.  Crabtree  v.  Crabtree,  159  111. 
342.  42  N.  E.  787;  Mull  V.  Dooley, 
89  Iowa  312,  56  N.  W.  513;  Brinkcr- 
hoflf  V.  Lawrence,  2  Sandf.  Ch.  (N. 
Y.)  400. 

Manual   Delivery In  absence  of 

evidence  to  the  contrary,  delivery  of 
a  deed  may  be  inferred  from  mere 
manual  delivery.  Coin  v.  Coin,  24 
S.  C.  596. 

13.  Fontaine  V.  Boatman  s  Sav. 
Inst.,  57  Mo.  552. 


14.  Boyd  V.  Slayback,  63  Cal.  493 ; 
Tarlton  v.  Griggs,  131  N.  C.  216,  42 
S.  E.  591. 

Compare  Stewart  v.  Redditt,  3  Md. 
67 ;  Pennell  v.  Weyant,  2  Harr. 
(Del.)  501. 

Rule  Stated —  The  acknowlede- 
ment  is  a  fact  which  may  be  proved 
to  show  delivery,  but  standing  alone 
it  does  not  establish  a  presumption 
of  delivery,  for  the  reason  that  it 
only  requires  an  act  of  the  grantor 
to  make  the  acknowledgment,  and  it 
would  be  dangerous  policy  to  allow 
such  weight  to  an  act  of  his  own  as 
to  make  prima  facie  evidence  of  the 
important  fact  of  delivery,  which  re- 
quires the  concurrence  of  the  grantee. 
Alexander  v.  DeKermel,  81   Ky.  34=;. 

Contra.  —  Duraind's  Appeal,  116 
Pa.  St.  93,  8  .A.tl.  992;  Kille  v.  Eee. 
79  Pa.  St.  15;  Diehl  v.  Emig,  65  Pa. 
St.  320 ;  Ross  V.  Campbell,  73  Ga. 
309.     See  article  "  Deeds." 

15.  Simmons  z\  Simmons,  78  Ala. 
365.     See  article  "  Deeds." 

16.  Presumption  Rebutted.  —  A 
certificate  or  attestation  of  delivery 
is  rebutted  by  evidence  that  neither 
the  grantee,  nor  any  person  in  his  be- 
half, was  present  at  the  time  of  such 
attestation.  Powers  v.  Russell,  13 
Pick.   (Mass.)   69. 

17.  Arthur  v.  Anderson,  9  S.  C. 
234. 
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tion  of  non-delivery.^® 

b.  Absence  of  Acknoivledgment.  —  Such  a  presumption  is  espe- 
cially applicable  where  there  is  no  acknowledgment  of  delivery  upon 
the  face  of  the  instrument.^^ 

c.  Possession  Consistent  zvith  Delivery.  —  But  possession  by 
grantor  of  the  instrument  can  raise  no  presumption  against  a  deliv- 
ery, where  he  is  as  much  entitled  to  the  possession  thereof  as  any 
grantee  therein,^"  and  proof  of  such  right  will  overcome  a  presump- 
tion of  non-delivery  arising  from  grantor's  possession.^^ 

F.  Grantee's  Possession  oe  Instrument. — a.  In  General. 
The  possession  of  written  instrument,  absolute  in  form,  dependent  for 
validity  upon  delivery,  by  the  person  claiming  thereunder  as  grantee 
or  obligee  (or  in  the  stead  of  such--)  will,  in  the  absence  of  oppos- 
ing circumstances,  constitute  prima  facie  evidence  of  delivery^^  in 


18.  Vreeland  v.  Vreeland,  48  N. 
J.  Eq.  56,  21  Atl.  627;  Hatch  v.  Has- 
kins,  17  Me.  391 ;  McGuire  v.  Mc- 
Guire,  81  App.  Div.  636,  81  N.  Y. 
Supp.  1,134,  affirming  2,1  Misc.  259, 
75  N.  Y.  Supp.  302. 

Contra.  —  Zwicker  v.  Zwicker,  29 
Can.    S.   C.   527,   reversing   31    N.    S. 

Mortgagor's  Possession  of  Mort- 
gage  There   is   no   presumption   of 

intention  to  have  a  chattel  mortgage 
remaining  in  grantor's  hands,  con- 
stitute a  valid  lien  on  pronerty  there- 
in described  without  an  actual  deliv- 
ery. Western  Assur.  Co.  v.  Kilpat- 
rick-Koch  D.  G.  Co.,  54  Neb.  241,  74 
N.  W.  592. 

Drawer's     Possession     of    Certified 

Check "While    the    maker    retains 

the  custody  of  the  instrument,  the  in- 
ference is  that  it  has  not  been  de- 
livered, and  unless  there  is  evidence 
to  put  the  party  on  notice  that  it  has 
been  delivered,  he  may  legally  deal 
with  the  instrument  on  the  assump- 
tion that  it  has  never  passed  from  the 
custody  of  the  maker.  What  prin- 
ciple is  there  that  takes  a  certified 
check  [the  subject  of  this  suit]  in 
the  hands  of  the  drawer  out  of  this 
general  rule?"  Buehler  v.  Gait,  35 
111.  App.  225. 

Recorded      Deed The      fact      of 

grantor's  possession  of  the  deed  after 
an  alleged  delivery  may  be  very  preg- 
nant circumstance  to  show  that  the 
supposed  delivery  was  not  absolute. 
But  such  possession  of  a  recorded 
deed  is  entitled  to  much  less  con- 
sideration  than   the   possession    of  a 


deed  not  recorded.     Mitchell  v.  Ryan, 
3  Ohio  St.  zn- 

19.  Burton  v.  Boyd,  7  Kan.  17; 
Patterson  v.  Snell,  67  Mc.  559. 

20.  Smith  V.  Adams,  4  Tex.  Civ. 
App.  5.  2.2,   S.  W.  49. 

21.  McGuire  v.  McGuire,  81  App. 
Div.  636,  81  N.  Y.  Supp.  1,134- 
afhrniing  2,7  Misc.  259,  75  N.  Y.  SuDp. 
302,  holding  presumption  of  non- 
delivery arising  from  grantor's  pos- 
session is  overcome  by  evidence 
showing  that  after  delivery  the  in- 
strument was  given  to  grantor  to 
hold  for  the  grantee  therein. 

But  compare  Bunnell  v.  Bunnell, 
23  Ky.  L.  Rep.  800,  64  S.  W.  420. 

22.  Ward  v.  Dougherty,  75  Cal. 
240,  17  Pac.  193,  7  Am.  St.  Rep.  151. 

23.  United  States.  —  Mills  v. 
Mills,  57  Fed.  873;  Buckley  v.  Carl- 
ton, 6  McLean  125,  4  Fed.  Cas.  No. 
2,093. 

Alabama.  —  Fireman's  Ins.  Co.  v. 
McMillan,  29  Ala.  147;  Williams  v. 
Higgins,  69  Ala.  517;  Lewis  v.  Wat- 
son, 98  Ala.  479,  13  So.  570,  39  Am. 
St.  Rep.  82,  22  L.  R.  A.  297,  in  which 
last  cited  case  it  is  held  that  the 
unexplained  possession  of  a  deed  by 
the  personal  representative  of  the 
grantee,  who  in  that  capacity  also  has 
the  possession  of  the  land  deeded  and 
in  controversy,  and  is  defendant  in 
the  action  for  its  recovery  —  raises 
a  presumption  that  the  execution  of 
the  instrument  had  been  duly  per- 
fected by  a  delivery  of  it  to  the 
grantee. 

Arkansas.  —  Scaife  v.  Byrd,  39 
Ark.  568. 
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California.  —  Blankman  v.  Vallejo, 
15  Cal.  638;  Gerke  v.  Cameron, 
(Cal.),  50  Pac.  434- 

Colorado.  —  Brown  v.  State,  5 
Colo.  496;  Byers  v.  Gilmore,  10  Colo. 
App.  79,  50  Pac.  370. 

Connecticut. —  McFarland  v.  Sikes, 
54  Conn.  250,  7  Atl.  408,  i  Am.  St. 
Rep.  III. 

Dclauare.  —  Smith  v.  May,  3  Pen. 
2,Z,  50  Atl.  59- 

District  of  Columbia.  —  Carusi  v. 
Savary,  23  Wash.  L.  374,  6  App.  D. 

C.  330. 

Florida.  —  State  v.  Suwannee 
County  Com'rs,  21  Fla.  i  ;  Campbell 
V.  Carruth,  32  Fla.  264,  13  So.  432. 

Georgia.  —  Ruskin  v.  Shields,  il 
Ga.  636,  56  Am.  Dec.  436;  Ross  v. 
Campbell,  73  Ga.  309. 

Illinois.  —  Wiggins  v.  Lusk,  12  III. 
132;  Reed  v.  Douthit,  62  111.  348; 
Tunison  v.  Chamblin,  88  111.  378; 
McCann  v.  Atherton,  106  111.  31 ; 
Robinson  v.  Robinson,  116  111.  250,  5 
N.  E.  118;  Biederman  v.  O'Conner, 
117  111.  493,  7  N.  E.  463,  57  Am. 
Rep.  876;  Griffin  v.  Griffin,  125  111. 
430,  17  N.  E.  782;  Inman  v.  Swear- 
ingen,  198  111.  437,  64  N.  E.  1,112; 
Wickler  v.   People,  68  111.  App.  282. 

Indiana.  —  Gaskin  v.  Wells,  15  Ind. 
253 ;  Mahone  v.  Sawyer,  18  Ind. 
73 ;  Berry  v.  Anderson,  22  Ind.  36 ; 
Miller  v.  Voss,  40  Ind.  307 ;  oteeple 
V.  Downing,  60  Ind.  478;  Brooks  v. 
Allen,  62  Ind.  401 ;  Hall  v.  Pennsyl- 
vania Co.,  90  Ind.  459;  McFall  v. 
McFall,  136  Ind.  622, '36  N.  E.  517; 
Garrigus  v.  Home  F.  &  F.  M.  Soc, 

3  Ind.   App.  91,  28   N.    E.    1,009,    so 
Am.  St.  Rep.  262. 

lozia.  —  Furenes  v.  Eide,  109  Iowa 
511,  80  N.  W.  539,  77  Am.  St.  Rep. 
545 ;  Nichols  v.  Sadler,  99  Iowa  429, 
68  N.  W.  709;  McGee  v.  Allison,  94 
Iowa  527,  63  N.  W.  322;  Blair  v. 
Howell,  68  Iowa  619,  28  N.  W.  199. 

Kansas.  —  Rohr  v.  Alexander,  57 
Kan.  381,  46  Pac.  699. 

Kentucky.  —  Lansdale    v.    Kendall, 

4  Dana  613. 

Louisiana.  —  Weems  v.  Ventress, 
14  La.  Ann.  267. 

Maine.  —  Hatch  v.  Haskins,  17  Me. 
391  ;  Andrews  v.  Dyer,  78  Me.  427. 
6  Atl.  833. 

Maryland.  —  Pannell  v.  Williams, 
8  Gill  &  J.  511 ;  Clarke  v.  Rav.  i  Har. 
&  J.  318;  Union  Bank  v.  Ridgely,  i 


Har.  &  G.  324;   Stewart  v.  Redditt, 

3  Md.  67;  Glenn  v.  Grover,  3  Md. 
212;  Edelin  v.  Sanders,  8  Md.  118. 

Massachusetts.  —  Ward     v.    Lewis, 

4  Pick.  518;  Chandler  v.  Temple,  4 
Cush.  285;  Chase  v.  Breed,  5  Gray 
440;  Springfield  v.  Harris,  107  Mass. 
532;  Butrick  v.  Tilton,  141  Mass.  93, 
6  N.  E.  563. 

Michigan.  —  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Rep.  497;  Fen- 
ton  V.  Miller,  94  Mich.  204,  53  N. 
W.  957;  Union  Banking  Co.  v.  Mar- 
tin,  113   Mich.  521,  71   N.  W.  867. 

Minnesota.  —  Hersel  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  37  Minn.  87, 
33  N.  W.  329;  Jensen  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  37  Minn.  383,  34 
N.  W.  743 ;  Windom  v.  Schuppel,  39 
Minn.  35.  38  N.  W.  757;  Hathaway 
V.  Cass,  84  Minn.  192,  87  N.  W.  610. 

Mississippi.  —  Morris  V.  Hender- 
son, 38  Miss.  492. 

Missouri.  —  Rogers  v.  Carey,  47 
Mo.  232,  4  Am.  Rep.  322;  Scott  v. 
Scott,  95  Mo.  300,  8  S.  W.  161 ;  Al- 
len V.  De  Groodt,  105  Mo.  4.42,  16 
S.  W.  494,  1,049;  Pitts  V.  Sheriff,  108 
Mo.  no,  18  S.  W.  1,071;  Hurt  v. 
Ford,   (Mo.),  36  S.  W.  671. 

Nebraska.  —  Roberts  v.  Swearin- 
gen,  8  Neb.  363,  i  N.  W.  305 ;  Hoag- 
land  V.  Green,  54  Neb.  164,  74  N.  W. 
424,  holding  that  it  cannot  be  in- 
ferred that  a  mortgage,  although  left 
in  the  custody  of  the  mortgagee,  was 
delivered  as  to  one  of  two  joint  mort- 
gagors upon  the  signing  and  ac- 
knowledgment by  him,  when  it  was 
the  manifest  intention  of  the  parties 
that  it  should  not  take  effect  until 
executed  by  the  other;  Oclke  v. 
Theis,  (Neb.),  97  N.  W.  588,  holding 
that  the  fact  that  a  promissory  note 
was  found  in  the  possession  of  the 
payee  at  the  time  of  his  death  is  evi- 
dence that  he  had  not  made  a  present 
of  it  to  the  maker. 

Nczv  Hampshire.  —  Little  v.  Gib- 
son, 39  N.  H.  505;  Cutting  z'.  Gilman, 
41  N.  H.  147,  holding  that  an  after- 
acquired  or  a  previous  and  continuing 
possession  by  a  donee,  though  by 
authority  of  the  donor,  is  no  evidence 
of  a  delivery  by  way  of  gift  causa 
mortis;  Wells  v.  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  491. 

Nezi'  Jersey.  —  Terhune  v.  Oldis, 
44  N.  J.  Eq.  146,  14  Atl.  638;  Far- 
lee  V.  Farlee,  21  N.  J.  L.  279;  Black 
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immediate  execution  of  the  purposes  for  which  made."* 

b.  Corroborating  Circumstances  will  make  this  presumption  espe- 
cially applicable,  as  in  the  case  of  a  recorded  deed,'"  or  where  the 
property  conveyed  thereby  has  been  held  thereunder  for  many  years 
by  the  grantee,'"**  and  particularly  in  the  case  of  an  ancient  deed.^^ 

c.  Privity  of  Grantee,  Donee  or  Obligee  with  the  grantor,  donor 
or  obligor,  whereby  possession  of  the  instrument  might  of  right  be 
with  either,  will  preclude  the  presumption  for  or  against  delivery 
arising  from  possession  alone."'^^ 


V.  Shreve,  13  N.  J.  Eq.  4.=;S;  Wood 
V.  Chetwood,  44  N.  J.  Eq.  64,  14  Atl. 
21 ;  Chetwood  v.  Wood,  45  N.  J.  Eq. 
369.  19  Atl.  622;  Vreeland  v.  Vree- 
land,  48  N.  J.  Eq.  56,  21  Atl.  627. 

Nczv  Yorlz.  — Prall  v.  Mutual  Pro. 
L.  Assur.    Soc,  5   Daly  298,  affirmed 

63  N.  Y.  608;  Sawyer  v.  Warner,  15 
Barb.  282;  Mills  v.  Hussen,  63  Hun 
632.  18  N.  Y.  Supp.  519;  McClellan 
V.  Zwingle,  70  Hun  600,  24  N.  Y. 
Supp.  371 ;  Mercantile  Safe-Deposit 
Co.  V.  Huntington,  89  Hun  465,  35 
N.  Y.  Supp.  370;  Hoffman  v.  Hoff- 
man, 6  App.  Div.  84,  39  N.  'Y.  Supp. 
494;  Kranichfelt  v.  Slattery,  12  Misc. 
96,  Z3  N.  Y.  Supp.  27;  Bellows  v. 
Folsom,  4  Rob.  43 ;  Carnes  v.  Piatt,  9 
Jones  &  S.  435 ;  Brinkerhoff  v.  Law- 
rence, 2  Sandf.  Ch.  400. 

Korth  Carolina.  —  Williams  v. 
Springs,  29  N.  C.  384 ;  Pate  v.  Brown, 
85  N.  C.  166;  Tuttle  V.  Rainey,  98 
N.  C.  513,  4  S.  E.  475;  Perkins  v. 
Thompson,  123  N.  C.  I75-  3i  S.  E. 
387.     Compare    Whitsell     v.    Mebane, 

64  N.  C.  345- 

Ohio.  —  Langhorst  v.  Dalle,  5 
Wkly.  Law  Bull.    (Ohio  D.  C.)   93.3- 

Oregon.  —  Flint  v.  Phipcs,  16  Or. 
437,  19  Pac.  543;  Tyler  v.  Cate,  29 
Or.  515,  45   Pac.  800. 

Pennsylvania.  —  Rhine  v.  Robinson, 
2'^  Pa.  St.  30;  Grim  v.  Jackson  Twp. 
School  Directors,  51  Pa.  St.  219, 
holding  that  the  possession  by  the 
obligee  in  a  bond  drawn  for  the  sig- 
natures of  four,  three  being  sureties 
of  the  fourth,  signed  only  by  the 
principal  and  two  sureties,  is  prima 
facie  evidence  of  delivery ;  and  com- 
pare Turner  v.  Warren,  160  Pa.  St. 
336,  28  Atl.  781. 

South  Carolina.  —  Eaves  v.  Cant- 
zon,  I  Brev.  308,  holding  that  ob- 
ligee's possession  of  sealed  note, 
taken  with  proof  of  the  handwriting, 
is  prima  facie   evidence  of  delivery. 
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McGee  V.  Wells,  52  S.  C.  472,  30  S.' 
E.  602. 

Tennessee.  —  Kirkman  v.  Bank  of 
America,  2  Coldw.  397;  McEwen  v. 
Troost,  I  Sneed  186;  Goodwin  v. 
Ward,  6  Baxt.  107. 

Texas.  —  Sadler  v.  Anderson,  17 
Tex.  245;  Tuttle  v.  Turner,  28  Tex. 
759;  Thomson  v.  Hincs,  59  Tex. 
525;  Prendergast  v.  Williamson,  6 
Tex.  Civ.  App.  725,  26  S.  W.  421. 

Vermont.  —  King  v.  Woodbridare, 
34  Vt.  565;  Dwinell  v.  Bliss,  58  Vt. 
353,  5  Atl.  y.7- 

Washington.  —  Glenn  v.  Hill,  11 
Wash.  541,  40  Pac.   lAi. 

West  Virginia.  —  Ward  v.  Ward, 
43  W.  Va.  I.  26  S.  E.  542;  Newlin  v. 
Beard,  6  W.  Va.   no. 

Whitsell  V.  Melbane,  64  N.  C,  345, 
is  a  case  wherein  the  court  refused 
to  recognize  the  presumption  of  de- 
livery arising  from  possession,  on 
the  ground  that  the  burden  of  proof 
of  formal  execution  of  a  deed  is 
UDon  the  person  who  claims  under  it, 
and  he  must  aver  and  prove  the  per- 
formance   of    conditions    precedent. 

24.  Black  v.  Thornton,  30  Ga.  361. 

25.  McGee  v.  Wells,  52  S.  C.  472, 
30  S.  E.  602. 

26.  McMorris  v.  Crawford,  15  Ala. 
271. 

27.  Allen  v.  De  Groodt,  105  Mo. 
442,  15  S.  W.  314,  16  S.  W.  494- 
1,049;  Timmony  v.  Burns  (Tex.  Civ. 
App.)  42  S.  W.  133- 

28.  Attorney  in  Fact.  —  Mere 
finding  of  a  deed  among  a  grantor's 
papers  is  without  significance  upon  a 
question  of  delivery  where  the 
grantee,  being  a  non-resident,  had 
since  the  making  of  the  deed  consti- 
tuted the  grantor  his  attorney  in  fact. 
Gustin  V.    Michelson,  55   Neb.  22,  75 

N.  W.  153. 

Husband Where  a  note  payable 

to    the    maker's    wife    is    made    out, 
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d.  Conclusiveness.  —  This  presumption  may  be  rebutted  by  evi- 
dence to  the  contrary.^''     But  under  ordinary  circumstances  no  other 


placing  it  in  the  husband's  safe  for 
safe  keeping  will  afford  prima  facie 
evidence  of  delivery.  Victor  v. 
Swisky,  87  111.  App.  583. 

Administrator.  —  The  fact  that 
after  an  administrator's  death  an  un- 
recorded mortgage  made  by  the  ad- 
ministrator individually  to  himself  as 
administrator,  to  secure  an  indebted- 
ness to  the  estate,  is  found  in  a 
receptacle  where  papers  belonging  to 
the  estate  and  to  himself  are  kept, 
affords  no  evidence  of  delivery.  Gor- 
ham  V.  Meacham,  63  Vt.  231,  22  Atl. 
572,  13  L.  R.  A.  676. 

29.  United  States.  —  Buckley  v. 
Carlton,  6  McLean,  125,  4  Fed.  Cas. 
No.  2,093. 

Arkansas.  —  Scaife  v.  Bvrd,  39 
Ark.  568. 

Colorado.  —  Byers  v.  Gilmore,  10 
Colo.  App.  79,  50  Pac.  370,  holding 
that  the  production  of  an  appeal  bond 
by  the  plaintifif  in  suit  thereon  is 
prima  facie  evidence  of  its  delivery 
to  the  plaintifif  or  to  his  assignor, 
which  becomes  conclusive  of  the  fact 
if  there  is  nothing  shown  to  the  con- 
trary. 

Delaware.  —  Smith  v.  May,  3  Pen. 
233,  50  Atl.  59. 

District  of  Columbia.  —  Carusi  v. 
Savary,  23  Wash.  L.  374,  6  App.  D.  C. 
330. 

Florida.  —  Southern  L.  Ins.  Co.  v. 
Cole,  4  Fla.  359.  In  this  case  it  is 
said:  "Delivery  of  a  deed  is  mat- 
ter of  pais,  and  there  is  no  doubt  that 
the  possession  of  a  deed  by  the 
grantee,  acknowledged  by  the  grantor 
for  rccoru,  is  evidence  of  delivery, 
but  the  authorities  cited  do  not  make 
it  more  than  prima  facie  evidence  of 
the  fact.  It  is,  even  in  a  court  of 
law,  susceptible  of  explanation  or  re- 
buttal. The  grantor  may  show  that 
such  possession  is  the  result  of  fraud, 
mistake  or  accident." 

Illinois. — Wiggins  v.  Lusk,  12  111. 
132,  holding  that  the  presumption  of 
delivery  arising  from  plaintiff's  pos- 


session is  effectually  rebutted  by  evi- 
dence that  the  deed  was  retained  by 
grantor  and  was  found  among  his 
papers  after  his  death,  where  the 
grantee  therein  was  not  present  at 
the  time  of  its  execution  and  was  not 
aware  of  its  existence  until  after 
grantor's  decease.  Biederman  v. 
O'Connor,  117  111.  493,  7  N.  E.  463, 
57  Am.  Rep.  876. 

Indiana.  —  Hall  v.  Pennsylvania 
Co.,  90  Ind.  459. 

Massachusetts.  —  Chase  v.  Breed, 
5  Gray  440,  holding  the  presumption 
of  delivery  of  a  bond  produced  on 
the  trial  by  plaintifif  is  rebutted  by 
evidence  that  after  the  death  of  the 
obligor  it  was  found  among  his 
papers,  and  that  possession  of  it  was 
obtained  by  plaintiff,  if  not  improp- 
erly, at  least  without  the  assent  of 
any  one  having  authority  to  deliver 
it.  Chandler  v.  Temple,  4  Cush.  285; 
Springfield  v.  Harris,  107  Mass.  532. 

Michigan.  —  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Rep.  497. 

Minnesota.  —  Windom  v.  Schuppel, 
39  Minn.  35,  38  N.  W.  757. 

Missouri.  —  Hurt  v.  tord,  (Mo.), 
36  S.  W.  671,  decided  on  the  ground 
that  bare  possession  of  a  document 
cannot  be  made  a  substitute  for  de- 
livery which  involves  the  expression, 
in  some  form,  of  an  executed  pur- 
pose to  deliver. 

New  Jersey.  —  Benson  v.  Woolver- 
ton,  IS  N.  J.  Eq.  158,  holding  that 
the  presumption  of  delivery  arising 
from  possession  by  the  grantee  dur- 
ing his  lifetime  is  not  overcome  by 
the  uncorroborated  testimony  of  the 
grantor  that  there  was  no  delivery, 
as  he  is  an  interested  witness  and  his 
testimony  is  not  entitled  to  the 
weight  of  impartial  testimony,  al- 
though the  statute  has  made  him  a 
competent  witness  in  his  own  behalf. 
Wood  V:  Chetwood,  44  N.  J.  Eq.  64, 
14  Atl.  21 ;  Chetwood  v.  Wood,  45 
N.  J.  Eq.  369,  19  Atl.  622;  Farlee  v. 
Farlee,  21   N.  J.   L.  279. 
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evidence  than  of  such  possession  is  required,^"  especially  where  the 
issue  is  not  raised  by  a  party  to  the  instrument  but  by  a  mere 
stranger.^^  To  overcome  the  presumption  thus  raised,  the  evidence 
must  be  clear  and  convincing,  or  positive.^^ 

G.  Possession  of  Thing  Conveyed.  —  Delivery  of  a  written 
instrument  may  be  inferred  from  the  possession  of  a  thing  con- 
veyed thereby,^^  and  such  presumption  is  conclusive  in  some 
cases  from  indorsements  on  the  instrument.^* 


New  York.  —  Hoffman  v.  Hoffman, 
6  App.  Div.  84,  39  N.  Y.  Supp,  494, 
holding  the  presumption  not  rebutted 
by  testimony  of  an  interested  party 
tending  to  show  that  the  deed  was 
not  delivered,  which  is  contradicted 
by  several  witnesses,  one  of  whorn 
was  disinterested.  Mills  v.  Hussen, 
63  Hun  632,  18  N.  Y.  Supp.  519, 
holding  that  mere  possession  of  a 
promissory  note  by  an  alleged  payee's 
administrator  will  not  support  a  pre- 
sumption of  delivery,  where  it  has 
not  been  asserted  for  many  years,  and 
it  is  not  mentioned  as  an  asset  in  the 
inventory  of  testator's  estate,  nor 
proved  in  bankruptcy  proceedings 
against  one  of  the  makers,  and  on 
which  no  claim  was  asserted  by 
the  payee  or  his  representatives  after 
his  decease;  Sawyer  v.  Warner,  15 
Barb.  282,  holding  that  in  an  action 
on  a  promissory  note,  the  defendant 
is  at  liberty  to  support  his  side  of 
the  issue,  independent  of  other 
modes,  by  proving  facts  inducing  a 
contrary  presumption,  and  may  give 
in  evidence  any  facts  calculated  to 
satisfy  the  jury  by  fair  and  direct 
inference  that  the  note  never  was  de- 
livered by  him. 

North  Carolina.  —  Pate  v.  Brown, 
85  N.  C.  166;  Perkins  v.  Thompson, 
123  N.  C.  17s,  31  S.  E.  387  (exclud- 
ing hearsay  evidence  upon  issue  as 
to  delivery  of  deed.). 

Oregon. — Tyler  v.  Cate,  29  Or. 
515,  45  Pac.  800. 

South  Carolina.  —  Shaw  v.  Cun- 
ningham, 16  S.  C.  631. 

Texas.  —  Tuttle  v.  Turner,  28  Tex. 

759- 

30.    Windom  v.  Schuppel,  39  Minn. 
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35,  38  N.  W.  757;  Dunn  v.  Games,  i 
McLean  321,  8  Fed.  Cas.  No.  4,176, 
afHrmed  in  Games  v.  Dunn,  14  Pet. 
322. 

31.  Gardner  v.  Collins,  3  Mason 
(U.  S.)   398,  9  Fed.  Cas.  No.  5,223 

32.  Reed  v.  Douthit,  62  111.  348 
Tunison  v.  Chamblin,  88  111.  378 
Griffin  V.  Griffin,  125  111.  430,  17  N 
E.  782 ;  Inman  v.  Swearingen,  198  111 
437.  64  N.  E.  1,112;  Wright  V 
Wright,  77  Fed.  795;  Rohr  v.  Alex- 
ander, 57  Kan.  381,  46  Pac.  699. 

Suspicious  Circumstances.  —  The 
presumption  of  delivery  of  a  deed 
arising  from  possession  cannot  be 
overcome  by  evidence  of  mere  sus- 
picious circumstances  which  can  all, 
or  nearly  all,  be  accounted  for  on 
a  theory  entirely  consistent  with  due 
delivery.  McGee  v.  Allison,  94  Iowa 
527,  63  N.  W.  322. 

Rule     Stated The     presumption 

arising  from  possession  by  the  obligee 
named  in  a  bond,  or  the  payee  named 
in  a  promissory  note,  or  any  other 
instruments  given  for  the  payment  of 
money,  may  be  rebutted ;  but  the 
proof  in  rebuttal,  to  be  effectual,  must 
be  strong  enough  to  produce  a  con- 
viction that  the  obligee  or  payee  ob- 
tained possession  of  the  paper  witli- 
out  the  consent  of  the  maker.  Wood 
V.  Chetwood,  44  N.  J.  Eq.  64,  14  Atl. 
21 ;  Chetwood  v.  Wood,  45  N.  J.  Eq. 
369,   19  Atl.  622. 

33.  Ruskin  v.  Shields,  11  Ga.  636, 
56  Am.  Dec.  436;  Shoptaw  v.  Ridg- 
way,  22  Ky.  L.  Rep.  1,49s,  60  S.  W. 
723. 

34.  Rule  Stated — The  acceptance 
in   writing  of  a   trust     deed    by  the 
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H.  Possession  by  Official  Custodian.  —  The  delivery  of 
instruments  running  to  the  state,^^  or  other  papers,  may  be  inferred 
from  finding  them  in  the  office  of  their  appointed  custodian  in  the 
absence  of  positive  proof  to  the  contrary."" 

I.  Recordation.  —  a.  In  General.  —  The  fact  of  the  recording  of 
an  instrument  is  prima  facie  evidence  of  delivery,"  except  where 


trustee,  indorsed  on  the  deed  itself, 
conclusively  shows  delivery  of  the 
deed.  New  South  Bldg.  &  Loan 
Ass'n  V.  Gann,  loi  Ga.  678,  29  S. 
E.   15. 

35.  State  v.  Ingram,  27  N.  C.  441, 

36.  Crawford  v.  Foster,  6  Ga.  202, 
50  Am.  Dec.  327. 

37.  Arkansas.  —  Haskill  v.  Sevier, 
2S  Ark.  152;  Estes  v.  German  Nat. 
Bank,  62  Ark.  7,  34  S.  W.  8?. 

Colorado.  —  Brown  v.  State,  5 
Colo.  496. 

F/onrfa.  —  Ellis  v.  Clark,  39  Fla. 
714,  23  So.  410. 

Georgia.  —  Ross  v.  Campbell,  73 
Ga.  309;  Jones  v.  Howard,  99  Ga. 
451,  27  S.  E.  765,  59  Am.  St.  Rep. 
231 ;  Parker  v.  Salmon,  loi  Ga.  160, 
28  S.  E.  681,  65  Am.  St.  Rep.  291. 

Illinois.  —  Himes  v.  Keiphblingher, 

14  111.  469;   Warren  v.  Jacksonville, 

15  111.  236,  58  Am.  Dec.  610  •  Union 
Mut.  L.  Ins.  Co.  V.  Campbell,  95  III. 
267,  35  Am.  Rep.  166;  MacVeagh  v. 
Chase,  67  111.  App.  160. 

Indiana.  —  Fireman's  Fund  Ins. 
Co.  V.  Dunn,  22  Ind.  App.  332,  53 
N.  E.  251 ;  Scarry  v.  Eldridge,  63 
Ind.  44;  Colee  v.  Colee,  122  Ind.  109, 
23  N.  E.  687,  17  Am.  St.  Rep.  345. 

Iowa.  —  Savery  v.  Browning,  18 
Iowa  246. 

Kansas.  —  Hell  v.  Redden,  45  Kan. 
562,  26  Pac.  2. 

Kentucky.  —  Skillman  v.  Hamilton, 
I  Bush  248;  Bunnell  v.  Bunnell,  23 
Ky.  L.  Rep.  800,  64    S.  W.  420. 

Maryland.  —  Craufurd  v.  State,  6 
Har.  &  J.  23;  Stewart  v.  Redditt,  3 
Md.  67;  Dunnington  v.  Hubbard,  65 
Md.  87,  3  Atl.  290. 

Michigan.  —  Stevens  v.  Castel,  63 
Mich.  Ill,  29  N.  W.  828;  Glaze  v. 
Three  Rivers  F.  M.  F.  Ins.  Co.,  87 
Mich.  349,  49  N.  W.  595 

Minnesota.  —  Babbiti  v.  Bennett,  68 
Minn.  260,  71  N.  W.  22. 

Mississippi.  —  Bullitt  v.  Taylor,  34 
Miss.  708,  69  Am.  Dec.  412;  Ingra- 
ham  V.  Grigg,  13  Smed.  &  M.  22. 


Missouri.  —  Knoche  v.  Perry,  90 
Mo.  App.  483. 

Nebraska.  —  Gustin  z>.  Michelson, 
55  Neb.  22,  75  N.  W.  153. 

New    Jersey.  —  Collins    v.   Collins, 

45  N.  J.  Eq.  813,  18  Atl.  860. 

New  York.  —  Gilbert  v.  North 
American  Ins.  Co.,  23  Wend.  43,  35 
Am.  Dec.  543 ;  Sweetland  v.  Buell, 
164  N.  Y.  541,  58  N.  E.  663.  79  Am. 
St.  Rep.  676,  aMrming  89  Hun  543, 
35  N.  Y.  Supp.  346 ;  Lawrence  v.  Far- 
ley. 24  Hun  293;  Geissman  v.  Wolf, 

46  Hun  289;  Ford  v.  McCarthy,  77 
Hun  612,  29  N.  Y.  Supp.  786 ;  Steven- 
son V.  Kaiser,  59  N.  Y.  St.  515,  29 
N.  Y.  Supp.  1,122;  Doorley  v. 
O'Gorman,  6  App.  Div.  591,  39  N. 
Y.  Supp.  768;  Russ  V.  Stratton,  11 
Misc.  565,  66  N.  Y.  St.  96,  32  N.  Y. 
Supp.  767 ;  Lawrence  v.  Farley,  9 
Abb.  N.  C.  371- 

North  Carolina.  —  Devereux  v. 
McMahon,  108  N.  C.  134,  12  S.  E. 
902,  12  L.  R.  A.  205 ;  Whitman  v. 
bhingleton,  108  N.  C.  103,  12  S.  E. 
1,027;  Helms  V.  Austin,  116  N.  C. 
751,  21  S.  E.  556;  Perkins  v.  Thomp- 
son, 123  N.  C.  175,  31   S.  E.  387- 

Pennsylvania.  —  Arrison  v.  Harm- 
stead,  2  Pa.  St.  191 ;  Rigler  v.  Cloud, 
14  Pa.  St.  361 ;  Boardman  v.  Dean, 
34  Pa.  St.  252;  Balbec  v.  Donaldson, 
2  Grant  Cas.  459. 

South  Carolina.  —  Dawson  v.  Daw- 
son, Rice  Eq.  243 ;  McDaniel  v.  An- 
derson, 19  S.  C.  211 ;  McGee  t/.  Wells, 
52  S.  C.  472,  30  S.  E.  602. 

Tennessee.  —  Swiney  v.  Swiney,  14 
Lea  316;  Davis  v.  Garrett,  91  Tenn. 
147,  18  S.  W.  113. 

Te.vas.  —  Luzenberg  v.  Beys  Bl'd 
&  Loan  Ass'n,  9  Tex.  Civ.  App.  261, 
29  S.  W.  237;  Montgomery  v.  Mont- 
gomery, (Tex.  Civ.  App.),  54  S.  W. 
414. 

Vermont.  —  Walsh  v.  Vermont 
Mut.  Fire  Ins.  Co.,  54  Vt.  351;  Fair 
Haven  M.  &  M.  S.  Co.  v.  Owens,  69 
Vt.  246,  37  Atl.  749. 

Compare     Hawkes     v.     Pike,     105 
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an  obligation  is  thereby  placed  on  grantee,^^  whether  the  law  requires 
the  formality  or  not.^" 

b.  Conclusiveness.  —  The  prima  facie  case  thus  made  is  rebutta- 
ble by  evidence  that  no  delivery  in  fact  was  intended,  and  none 
made/"  and  it  may  be  held  only  applicable  when  considered  in  con- 


Mass.  560,  7  Am.  Rep.  s.S4.  holding 
that  registration  will  not  operate  as 
a  delivery,  nor  does  it  supersede  the 
necessity  of  proof  of  a  delivery. 

38.  Kellogg  V.  Cook,  18  Wash, 
516,  52  Pac.  233. 

39.  Stewart  v.  Redditt,  3  Md.  67. 

40.  Alabama.  —  Fitznatrick  v. 
Brigman,  130  Ala.  450,  30  So.  500. 

Arkansas.  —  Scaife  v.  Byrd,  39 
Ark.  568;  Estes  v.  German  Nat. 
Bank,  62  Ark.  7,  34  S.  W.  85. 

Dclazsjare.  —  Fennel  v.  Weyant,  2 
Harr.  501 ;  Smith  v.  May,  3  Fen. 
233,  50  Atl.  59. 

Florida.  — 'EWis  v.  Clark,  39  Fla. 
714,  23  So.  410. 

Georgia.  —  Wellborn  v.  Weaver,  17 
Ga.  267,  63  Am.  Dec.  235. 

Illinois.  —  Herbert  v.  Herbert,  i  111. 
35^.  12  Am.  Dec.  192;  Himes  v.  Keigh- 
blineher,  14  111.  469;  MacVeagh  v. 
Chase,  67  111.  App.  160;  Union  Mut. 
L.  Ins.  Co.  V.  Campbell,  95  111.  267, 
35  Am.  Rep.  166,  holding  that  the 
presumption  of  delivery  by  the  act 
of  recording  is  successfully  rebutted 
when  it  is  shown  that  the  deed  is 
not  in  the  nature  of  a  family  settle- 
ment, or  of  a  gift  to  a  minor,  and 
is  intended  to  confer  no  benefit  on 
the  grantee,  but  imposes  a  burden  or 
duty,  and  its  execution  and  recording 
are  wholly  unknown  to  him  until 
after  the  death  of  the  grantor; 
Thompson  v.   Dearborn,    107   111.  87. 

Indiana.  —  Fireman's  Fund  Ins.  Co. 
V.  Dunn,  22  Ind.  App.  332,  53  N.  E. 

251- 

Kentucky.  —  Skillman  v.  Hamilton, 
I  Bush  248;  Bunnell  v.  Bunnell,  23 
Ky.  L.  Rep.  800,  64  S.  W.  420. 

Nezv  Jersey.  —  Hildebrand  v.  Wil- 
lig,  64  N.  J.  Eq.  249.  53  Atl. 
1,035,  Grey,  V.  C,  in  the  opinion 
in  this  case,  says :  "  Mere  regis- 
tration of  a  deed,  as  the  uninvited 
act  of  a  scrivener,  or  even  of 
a  party  to  it,  without  the  assent 
or  agreement  of  the  other  party, 
ought  not  of  itself  to  be  held  to  be 
conclusive  evidence  of  a  delivery  to 
it.     But    registration    by    agreement 
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and  instruction  of  the  parties  is 
forceful  evidence  of  the  delivery  of 
the  deed,  for  it  is  a  proclamation  to 
the  world  that  the  conveyance  has  in 
fact  been  made." 

Maine.  —  Fatterson  v.  Snell,  67 
Me.  559. 

Maryland.  —  Craufurd  v.  State,  6 
Har.  &  J.  231 ;  Dunnington  v.  Hub- 
bard, 65  Md.  87,  3  Atl.  290. 

Michigan.  —  Hendricks  v.  Rasson, 
53  Mich.  575,  19  N.  W.  192;  Stevens 
V.  Castel,  63  Alich.  in,  29  N.  W.  828; 
Glaze  V.  Three  Rivers  F.  M.  F.  Ins. 
Co.,  87  Mich.  349,  49  N.  W.  505; 
Jourdan  v.  Fatterson,  1C2  Mich.  602, 
61  N.  W.  64.  In  this  last  case  it 
is  held  that  there  can  be  no  pre- 
sumption of  the  delivery  of  a  deed, 
where  it  is  conceded  that  the  deed 
was  kept  in  a  locked  box  in  the  house 
of  the  grantor  (who  is  the  father  of 
the  grantee),  and  that  the  grantee 
obtained  the  key  thereto  from  his 
father  before  his  death  and  took  out 
the  deed. 

Minnesota.  —  Babbitt  v.  Bennett,  68 
Minn.  260,  71  N.  W.  22. 

Mississippi.  —  Bullitt  v.  Taylor,  34 
Miss.  708,  69  Am.  Dec.  412;  Saffold 
V.  Home,  72  Miss.  470,  18  So.  433, 
holding  that  the  presumption  of  de- 
livery from  recordation  in  the  case 
of  a  deed  signed  by  both  grantor 
and  grantee,  is  not  overcome  by 
grantor's  subsequent  possession,  and 
payment  of  tax  upon  the  land  con- 
veyed, where  the  deed  is  in  considera- 
tion of  personal  services  already,  and 
to  be,  rendered  by  persons  residing 
with  the  grantor. 

Nezv  York.  —  Gilbert  v.  North 
American  Ins.  Co.,  23  Wend.  43,  35 
Am.  Dec.  543 ;  Lawrence  v.  Farley,  24 
Hun  293;  Russ  v.  Stratton.  11  Misc. 
565,  66  N.  Y.  St.  96,  32  N.  Y.  Supp. 
767 ;  Doorley  v.  O'Gorman,  6  App. 
Div.   591,  39  N.   Y.    Supp.   768. 

Presumption  of  delivery  from  re- 
cording is  repelled  where  it  appears 
that  the  grantee  never  was  in  pos- 
session and  no  claim  was  made 
under  the  deed;  that  the  grantor, 
his   heirs    and    representatives    have 
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nection  with  corroborative  evidence.*^ 

c.  Corroborative  Evidence.  —  It  has  been  held  that  the  recording 
of  an  instrument  is  not  evidence  of  its  dehvery  unless  it  comes  from 
the  hands  of  the  grantee  therein  named,  or  some  one  claiming  under 
him,*^  and  where  grantee  had  possession  of  the  instrument  the 
presumption  of  delivery  arising  from  recordation  is  especially  appli- 
cable." 

d.  Registration  Unexplained. — At  least  one  court  holds  that 
this  presumption  arises  when  the  proof  does  not  indicate  who  pro- 
cured registration,  as  it  will  be  presumed  that  the  grantor  procured 
legistration.'*'* 

J.  Concurrent  Acts  of  Parties.  —  Delivery  of  a  written  instru- 
ment will  be  presumed,  in 'the  absence  of  direct  evidence,  from  con- 
current acts  of  the  parties  recognizing  a  transfer  of  title  thereby .^^ 


remained  in  undisturbed  possession 
for  more  than  forty  years  with- 
out recognizmg  any  rights  under 
the  deed,  hi  such  case  a  contrary 
presumption  arises,  either  that  the 
deed  was  never  dehvered  or  that 
there  was  a  reconveyance.  Knolls  v. 
Barnhart,  71  N.  Y.  474. 

A'orth  Carolina.  —  Perkins  v. 
Thompson,  123  N.  C.  175,  31  S.  E. 
387;  Helms  V.  Austin,  116  N.  C.  751, 
21  S.  E.  556. 

Pennsylvania,  —  Chess  V.  Chess,  i 
Pen.  &  W.  2^,  21  Am.  Dec.  350; 
Boardman  v.  Dean,  34  Pa.  St.  252; 
Busn  V.  Genther,  174  Pa.  St.  154,  34 
Atl.  520. 

Tennessee.  —  Thompson  v.  Jones, 
I  Head  574. 

Texas.  —  Heintz  v.  O'Donnell,  17 
Tex.  Civ.  App.  21,  42  S.  W.  797. 

Vermont.  —  Walsh  v.  Vermont 
Mut.  Fire  Ins.  Co.,  54  Vt.  351. 

Wisconsin.  —  McCourt  v.  Myers,  8 
Wis.  236;  Smith  V.  Smith,  116  Wis. 
570,  93  N.  W.  452. 

Maker's  Incompetency — The  pre- 
sumption of  delivery  arising  from 
proof  of  recording  cannot  prevail 
over  evidence  that  the  maker  was  not 
competent  to  execute  a  legal  instru- 
ment at  the  time  of  the  recording. 
Chess  V.  Chess,  i  Pen.  &  W.  (Pa.) 
32,  21  Am.  Dec.  350. 

Intervening  Rights —  This  pre- 
sumption will  not  avail,  or  is  over- 
come, where  the  rights  of  a  third 
party  have  intervened  between  the 
grantor's  recording  and  grantee's 
first  information  of  its  existence. 
Russ  V.  Stratton,  11  Misc.  565,  32  N. 
Y.  Supp.  767. 

17 


Absence  of  Action.  —  The  pre- 
sumption arising  from  the  fact  of  re- 
cording is  overcome  by  the  fact  that 
the  grantee  therein  had  no  knowl- 
edge of  the  recording  and  never  had 
possession  thereunder.  Smith  v. 
Smith,  116  Wis.  570,  93  N.  W.  452. 

41.  The  record  of  a  deed  may  be 
an  evidential  fact  having  more  or  less 
tendency,  according  to  circumstances, 
to  show  that  the  instrument  has  b:en 
delivered  to  the  grantee  therein 
named  or  to  some  person  for  his  use. 
It  may,  under  some  circumstances,  be 
prima  facie  evidence  of  delivery. 
But  there  is  no  sufficient  warrant  in 
reason  or  precedent  for  declaring  as 
a  rule  of  law  or  presumption  of  fact, 
that  the  record  of  a  d:ed  is,  under 
all  circumstances,  prima  facie  evi- 
dence of  delivery.  Egan  v.  Horrigan, 
96  Me.  46,  51  Atl.  246. 

42.  Barr  v.  Schroeder,  32  Cal.  609. 
Compare  Haskill  v.  Sevier,  25  Ark. 
152. 

43.  Arrison  v.  Harmstead,  2  Pa. 
St.  191. 

44.  Cumberland  Land  Co.  v. 
Daniel,  (Tenn.),  52  S.  W.  446.  Com- 
pare Hildebrand  v.  Willig,  64  N.  J. 
Eq.  249,  53  Atl.  1,035,  in  note  40 
supra. 

Chess  V.  Chess,  i  Pen.  &  W.  (Pa.) 
32,  21  Arru  Dec.  350,  holding  that  the 
presumption  of  delivery  arising  from 
the  fact  of  recording  cannot  orevail 
over  evidence  that  a  grantor  is  not 
competent  to  execute  a  legal  instru- 
ment at  the  time  of  recording.  See 
article  "  Deeds." 

45.  Gould  V.  Day,  94  U.  S.  405; 
Howard  v.  Patrick,  38  Mich.  795. 
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K.  Recitals. — a.  As  to  Same  Instrument.  —  In  the  absence  of 
any  fact  going  to  contradict  the  words  "  signed,  sealed  and  dehv- 
ered  "  at  the  close  of  an  instrument,  their  truth  will  be  assumed 
and  delivery  presumed,  especially  where  the  instrument  is  in  the 
possession  of  the  obligee  or  grantee.'*^ 

b.  As  to  Another  Instrument.  —  The  delivery  of  one  instrument 
may  be  presumed  from  the  fact  that  another  instrument  was  delivered 
which  referred  to  it  as  a  valid  and  subsisting  obligation  between  the 
parties.*^ 

L.  Voluntary  Settlements.  —  a.  In  General.  —  In  cases  of  vol- 


lUustrations Delivery  of  a  parol 

assignment  for  the  benefit  of  cred- 
itors may  be  inferred  from  the  acts 
done  and  the  nature  of  the  trans- 
action, the  claim  made  under  the 
trust,  and  the  possession  of  the  paper 
and  the  property,  although  no  deliv- 
ery be  essential.  Bensley  v.  Atwill, 
12  Cal.  231. 

In  Ross  V.  Campbell,  73  Ga.  309, 
it  is  held  that  the  fact  that  a  orantor 
gav2  in  for  taxes  the  parcel  of  land 
conveyed  by  the  alleged  deed  as  the 
property  of  the  alleged  grantee  for 
at  least  two  years,  and  most  prob- 
ably for  three  years,  immediately 
succeeding  execution,  is  a  strong 
manifestation  of  an  intent  to  deliver, 
which  amounts  to  prima  facie  evi- 
dence of  delivery  when  not  repelled. 

But  the  fact  that  a  mortgage  is 
found  recorded,  where  the  grantee 
has  done  no  act  recognizing  its  ex- 
istence or  validity,  and  on  the  con- 
trarv  has  expressed  his  dissent  and 
disapproval,  can  raise  no  presumption 
of  delivery.  Nor  is  the  situation 
changed  by  a  statute  which  makes  a 
duly  authenticated  copy  of  such  an 
instrument  competent  evidence  when- 
ever by  proper  proof  the  absence  of 
the  original  is  accounted  for  —  as 
such  a  statute  gives  no  greater  effect 
to  such  copy  than  the  original 
would  have  had.  Foley  v.  Howard, 
8  Iowa  56. 

43.  Ward  v.  Ross,  1  Stew^  (Ala.) 
136;  Donnelly  v.  Rafferty,  172  Pa. 
St.  587,  2,2>  Atl.  754- 

Compare  Dennis  v.  Dennis,  119 
Mich.  380,  78  N.  W.  ZZ-^,  and  Ross 
V.  Campbell,  y^  Ga.  309,  holding  that 
it  is  some  evidence  of  delivery  of  a 
written  instrument  that  it  purports 
on  its  face  to  have  been  delivered. 
Also  see  cas:s  in  note  87  infra. 

E-ule  Stated —  The  words  "  signed, 
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sealed  and  delivered "  at  the  close 
of  a  bond,  although  words  of  form, 
yet  are  not  without  substance,  and 
in  the  absence  of  any  fact  going  to 
contradict  the  formal  declaration,, 
must  be  taken  for  truth,  the  bond  be- 
ing in  the  hands  of  the  party  en- 
titled. Grim  v.  School  Directors 
Jackson  Twp.,  51   Pa.   St.  219. 

And  the  prima  facie  case  of  deliv- 
ery made  by  matters  appearing  upon 
the  face  of  the  instrument  is  not 
rebutted  by  evidence  that  it  is  not  in 
grantee's  possession,  where  there  is 
evidence  that  it  has  been  in  the  hands 
of  the  grantee  —  for  if  it  has  been 
thus  in  the  hands  of  the  grantee, 
there  is  prima  facie  evidence  of  deliv- 
ery, and  in  the  absence  of  counter- 
vailing proof,  establishes  the  title  of 
the  person  claiming  under  it.  Powers 
V.  Russell,  13  Pick.   (Alass.)  69. 

Contra.  —  It  is  no  evidence  that  a 
deed  has  been  delivered  because  con- 
taining the  words  "  signed,  sealed  and 
delivered ;"  that  is  a  preparation 
for  delivery  because  the  words  must 
be  written  before  the  deed  can  be 
delivered.  Hill  v.  McNichol,  80  Me. 
209,  13  Atl.  883. 

47.     Rule  Stated In  the  absence 

of  any  other  evidence  on  the  subject, 
a  delivery  of  a  bond  may  be  inferred 
from  the  fact  that  a  mortgage  was 
delivered  referring  to  the  bond  as  a 
valid  and  subsisting  obligation.  Geis- 
mann  v.  Wolf,  46  Hun  289. 

But  there  is  no  inference  of  a  de- 
livery of  a  bond  to  an  obligee  who 
has  no  interest  therein,  from  the  fact 
that  the  bond  is  mentioned  as  oayable 
to  a  specified  creditor,  in  a  deed  of 
assignment  for  the  benefit  of  cred- 
itors, as  part  of  the  description  of  a 
security  for  a  debt  to  another  cred- 
itor.    Whichard    v.    Jordan,     51     N. 

c.  54. 
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untary  settlement  (especially  upon  infants,''^)  the  presumption  in 
favor  of  delivery  is  greater  than  in  ordinarv  cases  of  bargain  and 
sale." 

b.  Conclusiveness.  —  Although  a  presumption  of  the  delivery  in 
cases  of  voluntary  settlement  will  arise  from  slight  circumstances 
indicative  of  a  grant  in  pracsenti,  it  must  have  some  basis  in  evidence, 
and  cannot  arise  where  the  uncontradicted  evidence  shows  that  there 
was  no  delivery.''" 

M.  Beneficial  Nature.' — The  beneficial  nature  of  an  instru- 
ment, as  to  the  grantee,  will  strengthen  any  presumption  as  to  its 
delivery. "'^ 

4.  Property. — A.  Assumption  op  Ownership.  —  A  mere 
assumption  by  the  purchaser  of  ownership  or  control  of  goods  is  not 
conclusive  evidence  of  delivery,  although  it  may  afiford  a  presump- 
tion of  delivery  rebuttable  by  evidence  showing  that  the  title 
remained  in  the  vendor.^- 

B.  Recitals.  —  Delivery  is  not  to  be  conclusively  inferred  from 
the  fact  that  a  written  instrument  passing  title  to  the  subject  matter 
"hereby  delivers  all  thereof"  where  other  inferences  would  follow 
which  would  be  inconsistent  with  the  contentions  of  the  parties.^'' 

C.  Tokens  ;  Orders.  —  The  delivery  by  the  transferee,^*  or  the 
possession  by  the  transferrer,"  of  a  baggage  check  or  other  token  of 
])roperty,  or  of  an  order  therefor,  is  prima  facie  evidence  of  the 
delivery  of  the  baggage  to  the  company. 

5.  Postal  Communication.  —  There  is  a  rebuttable  presumption  of 
delivery  to  the  addressee  of  a  communication  placed  in  the  hands  of 

48.  Bryan     v.    Wash,    7     111.    5^7.  Nezu   York.  — Giflord  v.   Corrigan, 
Compare    Shults    z:    Shults,    159    111.       105  N.  Y.  223,  11  N.  E.  498. 

654.  43  N.  E.  800,  50  Am.   St.  Rep.  North     Carolina.  —  W' hitman      v. 

188.  Shingleton,   108  N.   C.   193,   12  S.  E. 

49.  Abbott  v.  Abbott.  i§Q  111.  488,       ^027. 

59  N.  E.  938,  82  Am.   St.  Rep.  470;  O/i/o.  —  Mitchell  v.   Ryan,  3   Ohio 

Colee  I'.  Colee,  122  Ind.  log,  23  N.  E.  ^t.  syy. 

687,   17  Am.   St.   Rep.  345;   Crabtree  Vennoiit.  — Hakes  v.  Hotchkiss,  23 

V.    Crabtr.e,    150    111.    342,   42    N.    E.  ^t-  231.     And  see  cases  in  notes  62 

7S7;  Shults  V.  Shults,  159  111.  6c4,  43  and  63  supra. 

N.   E.   800,  50   Am.     St.     Rep.     188;  52.     Williams  t\  Allen,  10  Humph. 

Helms  V.  Austin,   116  N.   C.  751,  21  (Tenn.)  337,  51  Am.  Dec.  709.     Covi- 

S.    E.    556;    Souverbye    v.    Arden,    i  pare  Stern  7'.  Fronnner,  10  Misc.  219, 

Johns  Ch.  240.  30  N.  Y.  Supp.  1,067. 

Compare  Tarbox    v.  Grant,  56    N.  "^-     ^larsh  v.   :\IcPherson,    105  U. 

J.  Eq.   199,  39  Atl.  378.  ^-J^^^-^     . 

50.  Hawcs  z'.  Hawes,  177  III.  409,  °^-     Davis  v.  Michigan  S.  &  N.  I. 
53  N.  E.  78.  R-  Co.,  22  111.  278,  74  Am.  Dec.  i^i; 

51.  lozca.  -  Robinson  v.  Gould,  26       h,"  ^?''ln^\^'  '^^  ^j'  ^-  C°-  ''■  ^^^''''- 
lowa  89  '"'"t'  ^9  111-  App.  406. 

nr-  ■        Ai,  T^      ^        ,  ^^-     Ahlbcck  v.  St.  Paul,  M.  &  M. 

Missouri. -AUci^    v.    De    Groodt        R.  Co.,  39  Minn.  424.  40  N.  W.  364. 

Pn   ;?w^^^^-  ^^^'  f"''''o   ^'^^  '^    ^"^-    St.    Rep.    661;    Hick-ox    r. 

%  ,  ^V^/'PP'V'  ^^^°-  ^^^-  '^'-  Naugatuck  R.  Co.,  31   Conn.  2Sr,  83 

Nebraska.  — V>o^vnmn  v.  Griffith,  35  Am.  Dec.  143;  Kincaid  v.  Kincaid,  8 

Neb.  361,  53  N.  W.  140.  Humph.  (Tenn.)    17. 

Vol.  IV 


260 


DELIVERY. 


the  postal  authorities. ^'^ 

6.  Telegrams  may  be  presumed  to  have  been  delivered  to  addressee 
where  deUvery  to  the  telegraph  company  with  correct  address 
appears. ^^ 

IV.  ADMISSIONS. 

1.  Execution.  —  An  admission  that  an  mstrument  was  executed 
implies  that  it  was  delivered. ^^ 

2.  Bringing  Action  upon  a  written  instrument  precludes  any  con- 
sideration of  a  question  as  to  its  delivery.^" 

3.  Introduction  of  Evidence.  —  A  party  who  has  voluntarily 
introduced  a  written  instrument  in  evidence  for  its  general  effect 
as  a  written  instrument  cannot  attack  it  on  the  ground  of  non- 
delivery.*^** 

V.  ADMISSIBILITY. 

1.  In  General.  —  Delivery  is  a  question  of  fact,  to  be  determined 
on  the  evidence."^  As  such,  it  is  not  necessarily  to  be  proved  by 
direct  evidence,  but  may  be  inferred  from  circumstances.*^-     Proof 


56.  Cngland.  —  In  re  Devez,  L.  R. 
9  Ch.  27. 

Colorado.  —  German  Nat.  Bank  v. 
Burns,  12  Colo.  539,  21  Pac.  714,  13 
Am.  St.  Rep.  247. 

Illinois.  —  Buehler  v.  Gait,  35  111. 
App.  225. 

lozca.  —  Pennypacker  v.  Capital 
Ins.  Co.,  80  Iowa  56,  45  N.  W.  408, 
20  Am.  St.  Rep.  395. 

Massachusetts.  —  Huntley  v.  Whit- 
tier,  105  jNIass.  391,  7  Am.  Rep.  536. 

Minnesota.  —  Plath  Z'.  Minnesota 
F.  Mut.  F.  Ins.  Co.,  23  Minn.  479,  2^ 
Am.  Rep.  697. 

New  York.  —  Austin  v.  Holland,  69 
N.  Y.  571,  25  Am.  Rep.  246;  Oregon 
S.  S.  Co.  V.  Otis,  100  N.  Y.  446,  3 
N.  E.  485,  53  Am.  Rep.  221 ;  Phelan 
V.  Northwestern  Mut.  L.  Ins.  Co.,  113 
N.  Y.  147,  20  N.  E.  287,  10  Am.  St. 
Rep.  441. 

Pennsylvania.  —  Smith  v.  Haw- 
thorn, 3  Rawle  355;  Jensen  v.  Mc- 
Corkill,  154  Pa.  St.  323,  26  Atl.  366, 
35  Am.  St.  Rep.  843. 

Compare  Russell  v.  Buckley,  4  R. 
I.  525,  70  Am.  Dec.  167 ;  First  Na- 
tional Bank  v.  McManigle,  69  Pa. 
St.  156,  8  Am.  Rep.  236;  Montgomery 
V.  Montgomery,  (Tex.  Civ.  App.),  54 
S.  W.  414;  Freeman  v.  Morcy,  45  Me. 
50,  71  Am.  Dec.  527;  Sullivan  v. 
Kuykendall,  83  Ky.  483,  56  Am.  Rep. 
901. 
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57.  Oregon  S.  S.  Co.  v.  Otis,  100 

N.  Y.  446,  3  N.  E.  485,  53  Am.  Rep. 
221 ;  Com.  V.  Jeflfries,  7  Allen  (Mass.) 
548,  83  Am.  Dec.  712;  United  States 
v.  Babcock,  3  Dill.  571,  24  Fed.  Cas. 
No.  14,485;  Eppinger  v.  Scott,  112 
Cal.  369,  42  Pac.  301,  53  Am.  St.  Rep. 
220;  Perry  v.  German-American 
Bank,  53  Neb.  89,  73  N.  W.  538,  68 
Am.  St.  Rep.  593. 

58.  Jenkins  v.  McConico,  26  Ala. 
213. 

59.  Storrs  v.  Sharp,  2  MacArthur 
(D.  C.)  549. 

60.  Evenson  v.  Webster,  5  S.  D. 
266,  c8  N.  W.  669. 

61.  See  "  Definitions,"  supra. 

62.  United  States.  —  Gardner  v. 
Collins,  3  Aiason  398,  9  Fed.  Cas.  No. 
5,223;  St.  Louis  Brewing  Ass'n  v. 
Hayes,  97  Fed.  8591,  38  C.  C.  A.  449. 

California.  —  Smith  v.  Friend,  15 
Cal.  i2d. 

Florida.  —  Ellis  v.  Clark,  39  Fla. 
714,  2S  So.  410. 

Georgia.  —  Wellborn  v.  Weaver,  17 
Ga.  267,  63  Am.  Dec.  235. 

Indiana.  —  Burkholder  v.  Casad,  47 
Ind.  418;  Lance  v.  Pearcc,  loi  Ind. 
595,  I  N.  E.  184. 

Maine.  —  Greenleaf  v.  Hamilton,  94 
Me.  118,  46  Atl.  798. 

Maryland.  —  Isaac  v.  Williams,  3 
Gill  278;  Atwell  V.  Miller,  6  Md.  10, 
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of  delivery  rests  essentially  in  parol.'''' 

2.  Declarations.  —  A.  Deliverer's  Concurrent.  —  Declarations, 
at  the  time  of  the  act  relied  upon  as  showing  delivery,  are  admissible 
upon  an  issue  as  to  delivery." 

B.  Deein'EREr's  SudsEouenT  statements  of  his  motives  or  inten- 
tions as  to  the  act  relied  upon  as  constituting  delivery,  are  hearsay, 
and  not  admissible  in  his  tavor  to  explain  it.''=* 


6i  Am.  Dec.  294;  Stewart  v.  Redditt, 
3  Md.  67. 

North  Carolina.  —  Gwyn  Harper 
Mfg.  Co.  V.  Carolina  C.  R.  Co.,  128 
N.  C.  280,  38  N.  E.  894,  83  Am.  St. 
Rei).  675. 

Pennsylvania.  —  Rigler  v.  Cloud, 
14  Pa.  St.  361. 

Texas.  — Van  Hook  v.  Walton,  28 
Tex.  59;  Hunnicutt  v.  State,  18  Tex. 
App.  498,  51  Am.  Rep.  330. 

JVesi  Virginia.  —  Lang  v.  Smith, 
27  W.  Va.  725,  17  S.  E.  213. 

Correlated  Documents —  Evidence 
of  delivery  of  a  deed  is  admissible 
as  relevant  to  an  issue  as  to  the  de- 
livery of  notes  for  purchase  price. 
Carpenter  v.  Tucker,  98  N.  C.  316, 
3  S.  E.  831. 

Rec3ipts.  —  In  assumpsit  for  breach 
of  contract  to  deliver  an  express 
package,  the  fact  that  the  sender 
holds  the  receipt  is  evidence  of  non- 
delivery. But  this  evidence  may  be 
overcome  by  evidence  that  the  pack- 
age was  delivered  to  some  one 
claiming  to  hz  the  consignee,  and  the 
question  becomes  one  to  be  de- 
termined upon  the  weight  of  evidence. 
Ten  Eyck  v.  Harris,  47  III.  268. 

Rule  as  to  Goods  Sold Upon  an 

issue  as  to  whether  goods  sold  were 
delivered,  as  claimed  by  vendor,  it  is 
certair.ly  competent  to  show  the  acts 
done  by  which  vendor  claimed  that 
the  property  was  delivered.  Blumen- 
thal  V.  Greenberg,  130  Cal.  384,  62 
Pac.  599. 

In  an  action  to  recover  for  non- 
delivery of  goods  to  be  manufactured, 
evidence  that  they  were  to  be  re- 
tained by  the  vendor  at  his  own  risk 
until  they  are  actually  delivered 
upon  plaintiff's  orders,  is  admissible. 
Guild  V.  Huwer,  i  Misc.  432,  21  N. 
Y.  Supp.  429. 

But  in  an  action  on  a  sale  and  de- 
livery of  shares  of  capital  stock,  upon 
an  issue  as  to  plaintiff's  abilitv  to 
S"ll  and  df'liver,  a  certificate  of  sf^ck 
which  shows  upon  its  face  that  plain- 


tiff was  not  able  to  dispose  of  the 
stock  named  therein  is  irrelevant  and 
inadmissible.  Darden  v.  Lovelace, 
52  Ala.  289. 

Mistake In  an  action  to  recover 

on  a  promissory  note,  where  execu- 
tion has  been  proved,  evidence  is  ad- 
missible to  show  its  redelivery  to 
defendant  through  misapprehension 
or  ignorance  of  plaintiff's  rights,  or 
for  safe  keeping,  or  for  any  other 
cause  inconsistent  with  an  intention 
of  relinquishing  his  property  in  it. 
Garlncke  v.  Geortner,  7  Wend.  (N. 
Y.)   198. 

63.  Roberts  v.  Jackson,  i  Wend. 
(N.  Y.)  478:  King  V.  Woodbridge, 
34  Vt.  565;  Coin  V.  Coin,  24  S.  C. 
596. 

Rule  Stated — In  the  case  of  deeds 
and  similar  instruments,  evidence  of 
delivery  is  always,  from  the  nature  of 
things,  extrinsic,  being  in  no  case 
furnished  by  the  contents  of  the  in- 
strument itself.  Leppoc  V.  National 
Union  Bank  of  Maryland,  32  Md.  136. 

64.  Steffian  v.  Milmo  Nat.  Bank, 
69  Tex.  513,  6  S.  W.  823. 

Where  a  prima  faeic  case  of  de- 
livery is  made  out  lay  evidence  of  its 
recording,  what  grantor  said  to  the 
register  of  deeds  at  the  time  he  left 
the  deed  for  record  is  part  of  the 
res  gestae,  and  admissible  to  ex- 
plain the  nature  and  intent  of  his  act. 
Stevens  v.  Castel,  63  Mich,  in,  29 
N.  W.  828. 

After  evidence  of  admissions  of 
grantor  from  which  delivery  of  a 
deed  might  be  inferred  by  a  jury,  it 
is  competent  to  show  that  grantor 
was  subsequently,  in  fact,  in  posses- 
sion of  it  and  deposited  it  with  a 
third  person  subject  to  his  control; 
and  directions  of  the  grantor  to  the 
depositary  at  the  time  are  comnctcnt 
as  part  of  that  transaction.  Farlce  v. 
Farlee,  21   N.  J.  L.  279. 

65.  Burkholder  v.  Casad,  47  I"d. 
418;  Dawson  v.  Hall,  2  Mich.  390; 
Helms  V.  Austin,  116  N.  C.  751,  21 
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An  Exception  to  this  rule  is  noted  only  when  the  statements  are 
made  to  a  party  to  be  affected  by  them  under  circumstances  from 
Avhich  his  acquiescence  in  their  truth  can  be  fairly  inferred  if  not 
expressed,  and  then  they  are  entitled  to  little  or  much  consideration, 
according  to  the  circumstances  under  which  they  are  made.''" 

C.  DeliverEE's  Subsequent  declarations  or  acts  are  inadmissible 
in  his  favor  upon  an  issue  as  to  delivery,  except  when  it  can  be 
shown  that  the  disputant  of  delivery  concurred  in  such  declarations 
or  acts,  or  by  language  or  conduct  acted  inconsistent^  with  his 
position  on  the  trial,  or  remained  silent  when  he  should  have 
spoken. ^'^ 

3.  Orders  for  Goods.  —  The  delivery  of  goods  is  not  evidenced  by 
the  orders  for  their  delivery.''^ 

4.  Contingent  Delivery;  Parol  Evidence 'Rule.  —  In  general  the 
parol  evidence  rule  will  not  prevent  the  admission  of  evidence  tend- 
ing to  show  that  the  written  instrument,  appearing  prima  facie  to 
have  been  delivered,  was  never,  in  fact,  delivered  as  a  present  con- 
tract, unconditionally  binding  according  to  its  terms  from  the  time 
of  the  delivery  alleged.'^^ 


ITall,  2  Mich.  390. 
V.  Eleventh  School 
326. 

V. 


Byrcl,    2     Overt 


S.    E.    556;    Steffian   v.    Milmo    Nat. 
Ea::k,  69  'lex.  513,  6  S.  W.  823. 

Compare  Lang  v.  Smith,  27  W.  Va. 
725,  17  S.  E.  213;  Lewis  v.  Ames,  44 
Tex.  319. 

Donatio  Causa  Mortis Declara- 
tions of  the  deceased  to  a  nerson  not 
connected  with  the  transaction,  which 
seem  to  indicate  a  purpose  to  dispose 
of  property  by  will,  are  not  competent 
to  prove  donatio  causa  mortis. 
Rockwood  V.  Wiggin,  16  Gray 
(r^lass.)  402. 

€3.     Dawson  v. 

67.     Waller 
Dist.,  22  Conn. 

€3.     :\IcClure 
(Tcnn.)   21. 

€9.  United  States.  — Burke  v.  Du- 
lancy,  153  U.  S.  228,  reversing  Du- 
lancy  v.  Burk:,  2  Idaho  686. 

Alabama.  —  White  v.  Kahn,  103 
Ala.  3c8,  15  So.  595;  Hopper  v. 
Eiland,  21   Ala.  714. 

But  in  Harrrave  v.  Melbourne,  86 
Ala.  270,  5  So.  285.  and  Garner  v. 
Fite,  93  Ala.  4C5,  9  So.  367,  it  is  held 
that  parol  evidence  is  not  admissible 
for  the  purpose  of  provine  a  delivery 
"of  a  written  instrument  different 
from  that  which  apprars  upon  its 
face  to  have  been  made,  on  the 
ground  that  its  admission  would 
work  an  i-fri-'^em'-nt  of  the  rule 
which  forbids  the  admission  of  oral 
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declarations  of  the  parties  made  con- 
temporaneously with,  or  antecedent 
to,  the  execution  of  such  instru- 
ments, for  the  purpose  of  contradict- 
ing its  terms,  or  for  the  reason  that 
the  evidence  would  be  repugnant  to 
the  act. 

Also,  it  is  held  that  a  deed,  abso- 
lute on  its  face  and  with  full  cove- 
nants of  warranty,  purporting  to  be 
signed,  sealed  and  delivered  in  the 
presence  of  subscribing  witnesses, 
and  voluntarily  placed  bv  grantor  in 
the  possession  and  under  the  do- 
minion of  grantees  —  cannot  be 
shown  by  parol  evidence  to  have 
been  delivered  conditionally,  by  rea- 
son of  the  parol  evidence  rule.  Wil- 
liams V.  Higgins,  69  Ala.  517. 

Arkansas.  —  Blakeman  v.  Byrn- 
side,  7  Ark.  505. 

Connecticut.  —  Couch  v.  Meeker, 
2  Conn.  3C2,  7  Am.  Dec.  274;  Trum- 
bull V.  O'Hara,  71  Conn.  172,  41 
Atl.  546. 

Idaho.  —  Dulaney  v.  Burke,  2 
Idaho  686,  22,  Pac.  915. 

Illinois.  —  Biederman  v.  O'Conncr, 
117  111.  493,  7  N.  E.  463,  57  Am.  Rep. 
876;  Price  V.  Hudson,  125  111.  28ji, 
17  N.  E.  817. 

Kentucky.  —  Owings  v.  Grubbs,  6 
J.  J.   Marsh.  31. 

Mcryhnd.  —  Lcopoc  zr.  National 
Union  Bank  of  ]Md.,  32  Md.  136. 
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Massachusetts.  —  Watkins  v.  Bow- 
ers, 119  Mass  383;  Wilson  v.  Pow- 
ers, 131  Mass.  "  539;  Stevens  v. 
Stevens,  150  Mass.  557,  23  N.  E.  3/8. 

Minnesota.  —  Westman  v.  Krum- 
wcide,  30  Minn.  313,  15  N.  W.  2-25. 

Missouri.  —  Hurt  v.  Ford,  (Mo.), 
36  S.  W.  671. 

Nczv  York.  —  Roberts  v.  Tackson, 
I  Wend.  478;  Hiarqirs  v.  Ridgway, 
153  N.  Y.  130,  47  N.  E.  32,  afhrming 
76"  N.  Y.  St.  659.  35  N.  Y.  Snnp.  944; 
Stckes  V.  Policy,  30  Anp.  Div.  550, 
52  N.  Y.  Supp.  ^06;  Norris  v.  Tif- 
fany,  6   Misc.   380,   26    N.   Y.    Supp. 


750;  Reynolds  v.  Robinson,  no  N. 
Y.  6-4.  18  N.  E.  127.  Contra.— 
Steplfens  v.  Buffalo  &  N.  Y.  C.  R. 
Co..  20  Barb,  ^li^'^  VVorrall  v.  Munn, 
S  N.  Y.  229,  55  Am.  Dec.  330. 

Oregon.  —  Branson  v.  Oregonian 
R.  Co.,  II  Or.   161,  2  Pac.  86. 

Rhode  Island.  —  Sweet  v.  Stevens, 

7  R-  I-  375- 

Te.ras. — Wheeler  &  Wilson  Mfg. 
Co.  V.  Briggs,  (Tex.),  18  S.  W.  555; 
Hal'^y  V.  Johnson,  (Tex.  Civ.  App.), 
28  S.  W.  382. 

Virginia.  —  Wendlinper  v.  Smith, 
75  Va.  309,  40  Am.  Rep.  727. 
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DEMAND. 

By  J.  H.  Long. 

I.  DEMAND  A  QUESTION  OF  FACT,  264 

II.  MODE  OF  PROOF,  265 

1.  Generally,  265 

2.  Letters  and  Post  Cards,  265 

3.  Institution  of  Suit,  266 

4.  Record  of  Judgment  or  Other  Writing,  266 

III.  PROOF  OF  SERVICE  OF  DEMAND,  2C6 

1.  Generally,  266 

2.  Demand  Inferred,  267 

IV.  REASONABLENESS  OF  DEMAND,  268 

CROSS  REFErwENCES: 

Accounts  and  Accounts  Stated ;  Attachment ; 

Bailments ;  Bills  and  Notes ;  Breach  of  Promise ; 

Contracts;  Confusion  of  Goods;  Cancellation  of  Instruments; 

Discovery ; 

Forcible  Entry  and  Detainer;  Fraud; 

Landlord  and  Tenant; 

Specific  Performance ; 

Trover  and  Conversion. 

I.  DEMAND  A  QUESTION  OF  FACT, 

There  is  no  particular  form  of  demand  required  by  law,  any  state- 
ment which  indicates  clearly  what  is  demanded,  who  are  the  parties, 
and  the  authority  of  the  parties  making  it,  being  sufficient,^  if  duly 

1.     Delahunty    v.    Hake,    20     Ado.  formal  demand  is  not  required  in  an 

Div.  430,  46  N.  Y.  Supp.  929;  Gillett  action  to  recover  back  monev  paid  by 

V.  Brewster,  62  Vt.  312,  20  Atl.   lOS-  mistake;  wbatever  languaee  gives  the 
In  Replevin Truax  v.   Parvis,  7  defendant  notice  of  the  over-nayment, 

Houst.    (Del.)    330,   32   Atl.    227.   re-  and  calls  nnon  him  to  rectify  the  mis- 

versed    on    another    point    Parvis    v.  ta1'e    is  sufficient. 

Truax,  7  Houst.    (Del.)    575,  32  Atl.  Forcible      Entry      and      Detainer. 

1,050,    holding   that    in   an   action   of  Knowles  v.  Ogletree,  96  Ala.  555,   12 

renlevin  "any  words  will  suffice,  pro-  So.   397;    Farley   v.    Bay    Shell   Road 

vided  they  are  understood  by  the  par-  Co.,  125  Ala.  184,  27  So.  770.  in  both 

ties  to  be  a  claim  of  property  on  one  of    which    it    was    held    that    in    an 

side,  and  to  have  it  delivered  to  the  action  of  forcible  entry  and  detainer 

claimant."  it  was  not  essential  that  the  demand 

Money  Paid  by  Mistake Bi<^hoD  for   possession   should  be   in   writing 

V.  Brown,  51  Vt.  330,  holding  that  a  or  in  express  or  positive  terms. 
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served ;"  so,  whether  or  not  there  has  been  a  demand  is  generally  a 
question  of  fact  for  the  jury,^  depending  upon  the  circumstances 
of  the  case.* 

II.  MODE  OF  PROOF. 

1.  Generally.  —  The  proof  is  not  restricted  to  any  particular  form 
of  vvords.'^ 

2.  Letters  and  Post  Cards.  —  For  example,  demand  may  be  shown 
by  the  receipt  of  letters  or  post  cards,"  if  otherwise  sufficient,'  proof 


2.  Sufficiency  of  Service.  —  In 
Trover.  —  Logan  v.  Houlditch.  i  Esp. 
(Eng.)  22.  where  a  demand  in  writ- 
infT  left  at  the  defendant's  house  was 
held  suihcient  in  trover. 

In  Actions  Against  Municipal 
Corporations — A  notice  as  required 
by  Laws  JMinn.  1897,  c.  2z)8.  of  a 
claim  for  injuries  is  sufficiently  pre- 
sented if  addressed  to  the  council 
and  left  with  the  clerk,  recorder  or 
other  officer  having  charge  of  the 
records  and  files  of  the  council. 
Lyons  v.  Red  W  ing,  76  Minn.  20,  78 
M.  VV.  868;  Roberts  v.  St.  Tames,  76 
Minn.  456,  79  N.  W.  579. 

Service  of  notice  of  injury  under 
requirement  of  city  charter,  (Sp. 
Laws,  1881.  c.  76,  sub.  ch.  8),  §20, 
if  made  upon  the  assistant  city  clerk, 
is  sufficient.  Kelly  v.  Minneapolis, 
77  Minn.  76,  79  N.  W.  653. 

A  claim  for  injuries  is  sufficiently 
presented  to  the  city  council  as  re- 
quired under  Laws  Wis.  (1889),  c. 
197.  §  139,  if  it  is  filed  with  the  citv 
clerk  fcr  presentation  to  the  council. 
Bacon  v.  Antigo,  103  Wis.  10,  79  N. 
W.  31. 

Under  the  Forcible  Entry  and  De- 
tainer Act,  where  it  was  shown  that 
the  written  notice  to  quit  required 
thereby  was  served  UDon  a  person 
more  than  twelve  years  old,  upon 
the  premises,  the  service  was  held 
sufficient.  Richardson  v.  Penny,  6 
Okla.  328,  50  Pac.  231. 

3.  Cuestion    for    Jury Knowles 

V.  Oglttree,  96  Ala.  555,  12  So.  397 ; 
Farley  v.  Bay  Shell  Road  Co.,  125 
Ala.  184,  27  So.  770;  Cockrill  v. 
Kirkpatrick,  9  Mo.  697;  Delahunty  v. 
Hake,  20  App.  Div.  430,  46  N.  Y. 
Suop.  929. 

4.  Knowles  V.  Ogletree,  96  Ala. 
555.  12  So.  397;  Farley  v.  Bay  Shell 


Road  Co.,  125  Ala.   184,  27  So.  770; 
Cockrill  V.  Kirkpatrick,  9  Mo.  697. 

5.  Moore  v.  Hyman,  34  N.  C.  38. 

6.  In  re  Swift,  114  Fed.  947;  Os- 
good V.  Jones,  2})  Me.  312. 

Lovejoy  V.  Jones,  30  N.  H.  164, 
where  it  was  held  in  an  action  of 
trover  and  conversion  that,  if  a  de- 
mand was  necessary,  it  was  proved 
by  showing  that  a  letter  containing  a 
demand  by  the  plaintiff's  attorney 
had  been  received  by  the  defendant 
before  action. 

7.  In  re  Swift,  114  Fed.  947. 
Moran  v.  Abbott,  26  App.  Div.  576, 

50  N.  Y.  Supp.  12,7- 

In  an  action  on  an  agreement  that 
the  defendant  should  reconvey  to  the 
plaintiffs  certain  land  and  premises 
upon  their  paying  certain  notes  which 
they  and  the  defendant  as  their 
surety  had  made  to  a  third  party, 
which  notes  were  afterwards  paid  by 
the  plaintiffs,  it  was  held  that  a  letter 
from  the  plaintiffs'  attorney  to  the 
defendant  merely  "  describing  a 
memorandum  and  requesting  a  re- 
conveyance of  said  premises "  was 
not  a  sufficient  demand,  it  not  ap- 
pearing that  the  defendant  was  ap- 
prised by  letter  or  otherwise  that 
the  notes  had  been  paid,  and  it  not 
clearly  appearing  that  the  memoran- 
dum was  so  described  to  nim  that  he 
was  not  justified  in  supposing  it 
could  not  be  genuine.  Osgood  v. 
Jones,  23   Me.  312. 

In  an  action  for  money  had  and  re- 
ceived, letters  making  a  demand  upon 
him,  received  by  the  defendant,  but 
not  answered  by  him,  and  of  the 
demand  in  which  he  subsequently,  in 
an  interview  with  the  writer,  gave  an 
unsatisfactory  account,  were  held  ad- 
missible against  him,  although  they 
contained  statements  of  facts  as  to 
the  origin  of  the  demand.     Gaskill  v. 
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of  the  mailing-  of  the  letter  or  card  being  prima  facie  evider.ce  of  its 
receipt.** 

3.  Institution  of  Suit,  —  The  institution  of  a  siiit  may  be  a  suffi- 
cient demand. '-* 

4.  Eecord  of  Judgment  or    Cther   "Writing.  —  Demand     m?y    be 
shown  by  the  record  of  a  judgment,"  a  receipt/^  or  other  writing." 

III.  PHOOF  OF  SERVICE  OF  DEMAND. 

1.  Generally.  —  When  the  demand  is  in  writing,  the  service  or 
delivery  is  shown,  as  is  that  of  other  like  papers.^^ 


Skene,  14  Q.  B.  664,  19  L-  J-  Q-  C. 
275,  14  Jur.  597. 

8.  Receipt  of  letters — In  Wor- 
den  V.  Canadian  Pac.  R.  Co.,  13  Ont. 
652.  however,  it  was  held,  in  an 
action  for  breach  of  contract  for  the 
non-delivery  of  a  quantity  of  oats 
and  for  conversion,  that  a  post  card 
does  not  show  a  demand  unless  it  is 
proved  to  have  been  received  by  the 
party  entitled  to  it.  See  article 
"  Presumption." 

9.  Institution  of  a  Suit.  —  Gil- 
more  7'.  Ward,  22  Ind.  App.  106,  52 
N.  E.  810. 

The  Commencement  of  a  Suit  upon 
a  note  and  the  service  of  a  writ  upon 
the  signers  were  held  to  be  a  suffi- 
cient "  demand  in  writing  "  upon  the 
party  who,  the  note  having  been 
given  for  his  benefit,  had  bound  him- 
self to  pay  the  same  upon  written 
demand.  Pendexter  v.  Carleton,  16 
N.  H.  <82. 

A  Former  Action  Commenced  and 
Discontinued  is,  however,  not  evi- 
dence of  a  demand.  Whittier  v. 
Whittier,  31  N.  H.  452. 

10.  The  Record  of  a  Judgment. 
Where  an  action  was  brought  by  the 
bailee  of  goods  against  steamboat 
owners  for  ntgligence,  the  record  of 
a  judgment  recovered  by  the  owners 
of  the  goods  against  the  bailee  for 
injury  thereto  and  the  receipt  given 
by  said  owners  to  the  bailee  for  pay- 
ment of  their  demand  against  him, 
are  proof  of  the  demand  by  the  own- 
ers of  the  goods  from  the  bailee  of 
compensation  for  the  .ijurv  sus- 
tained.    IMcGill   V.    jNlonette,   37   Ala. 

4Q- 

11.  McGill  V.  Alonette,  37  Ala.  49. 

12.  A  horse  having  been  attached 
on  a  writ  against  A.,  the  officer  per- 
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mitted  A.  to  retain  possession  there- 
of, and  took  from  him  and  from  F. 
a  receipt  therefor  by  which  they 
promised  to  deliver  up  the  horse  to 
the  officer  when  demanded.  A.  ab- 
sconded with  the  horse  and  sold  him 
to  the  defendant,  a  bcna  fide  pur- 
chaser. F.  having  asked  the  officer 
to  be  allowed  to  p^et  the  horse  in  or- 
der to  return  it  to  him,  permission 
was  given  to  him  in  the  form  of  an 
indorsement  on  the  back  of  a  copy 
of  the  receipt,  saving  all  rights  then 
existing  against  the  receiptors.  It 
was  held  that  this  was  a  demand 
upon  the  defendant  for  the  horse. 
Carr  v.  Farley,  12  Me.  328. 

In  Fowles  v.  Pindar,  19  IMe.  420, 
however,  it  was  held  that,  where  a 
receipt  had  been  given  for  certain 
personal  property  which  had  been  at- 
tached, an  indorsement  on  the  re- 
ceipt that  "a  due  and  legal  demand" 
had  been  made  therefore  did  not 
amount  to  affirmative  proof  that  the 
demand  was  made  within  thirty  days 
from  the  date  of  judgment. 

13.  Y7here,  in  an  Action  of 
Forcible  Entry  and  Detainer,  the 
plaintiff  delivered  to  the  sheriff  of 
the  county,  for  service  upon  the  de- 
fendants, a  notice  to  surrender  pos- 
session of  the  property,  and  this  no- 
tice was,  on  the  same  day,  handed  to 
a  deputy,  who  testified  that  he  de- 
livered a  copy  thereof  to  each  of 
the  defendants  on  the  same  evening, 
and  where  the  plaintiff  fixed  the  date, 
and  identified  the  copy  of  the  notice 
produced  upon  the  trial,  as  a  true 
copy  of  the  one  handed  to  the  c!eputy, 
there  was  held  to  be  sufficient  evi- 
dence of  the  service  of  such  notice, 
as  provided  by  Landlord  and  Tenant 
Act,  Hurd's  Rev.  Stat.,    CIll.),   1,022, 
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2.  Demand  Inferred.  —  So  also  the  demand  may  be  inferred  from 
the  acts  and  declarations  of  the  parties,  as  well  as  shown  by  direct 
testimony.^* 


§5:  Campbell  v.  McFarland,  86-111. 
Apo.  467. 

However,  no  indorsement  upon  the 
origrinal  demand  of  possession  of 
leasehold  premises,  either  by  an  of- 
ficer or  by  a  private  person,  whether 
swcrn  to  or  not,  that  a  ccoy  had  been 
delivered  to  the  person  ao^ainst  whom 
action  is  brought  under  the  Forcible 
Entry  and  Dclaintr  Act,  Stat.  111., 
§  I,  c.  43,  is  sufficient  to  prove  the 
delivery  of  such  copy,  proof  cf  the 
handwriting  of  the  indorsement  net 
aiding  in  the  slightest  degree  —  a 
witness  must  prove  service.  Vennum 
V.    Vennum,  56   111.  430. 

Where  in  an  Action  Against  a 
Municipal  Corporation  for  damages 
for  personal  injuries  caused  by  al- 
leged negligence,  a  witness  testified 
that  \\2  saw  in  the  corporation  coun- 
sel's office,  in  the  hands  of  an  as- 
sistant, a  notice  of  claim  with  the 
corporation  counsel's  name  written 
upon  it,  it  was  held  that  proper  serv- 
ice under  Laws  of  1S86,  c.  S'J^'  §  i, 
was  not  established.  Burford  v. 
New  York,  26  App.  Div.  225,  49  N. 
Y.  Supp.  969. 

TThere  in  an  Art!on  Against  a 
RaUway  Company  fcr  damages  for 
injuries  there  was  evidence  that  no- 
tice was  taken  to  the  oifice  of  the 
general  superintendent  at  the  com- 
pany's principal  office,  and,  in  his  ab- 
sence, the  notice  was  left  fcr  him  there 
with  a  young  man  whose  dress  and 
manner  indicated  that  he  was  a  clerk 
i^n  the  office,  it  was  held  that  it  might 
fairly  be  inferred,  in  the  absence  of 
evidence  to  the  contrary,  that  the 
notice  speedily  came  into  the  super- 
intendent's hands  as  required  bv  Stat. 
Mass.  (1887),  c.  270,  §^;  Shea  v. 
New  York  N.  H.  &  H.  R.  Co.,  173 
Mass.  177,  53  N.  E.  396. 

14.  Knowlcs  V.  Oglctree,  96  Ala. 
5S=;.  12  So.  397;  Farley  v.  Bay  Shell 
Road  Co.,  125  Ala.  184,  27  So.  770. 

In  an  action  of  trover  for  the  con- 
version of  money,  where  the  dc- 
fendart  testified  that  he  had  told  the 
plaintiff  thnt  she  owed  him,  the  de- 
fendant, indicating  very  clearly  that 
he  asserted  a  claim  to  all  the  money 


in  his  possession  and  claimed  more, 
it  was  held  not  necessary  to  prove  a 
formal  demand.  Pierce  v.  Under- 
wood,  112  Mich.   186,  70  N.  W.  419. 

But  in  an  action  of  conversion 
against  an  attaching  creditor  and  the 
constable  levying  the  attachment,  a 
conversation  between  a  third  party 
claimar.t  and  the  bailee  of  the  officer, 
in  which  the  former  claimed  that  the 
goods  belonged  to  him,  was  not  a  de- 
mand upon  the  constable.  Taylor  v. 
Seymour,  6  Cal.  512. 

In  Replevin.  —  Where  it  was 
shown  in  an  action  of  reolevin  that 
each  party  had  notified  the  other  to 
keep  off  his  premises,  and  the  horses 
of  the  plaintiff  had  escaped  from  his 
premises  to  defendant's  premises 
through  a  defective  line  fence,  which 
it  was  defendant's  duty  to  repair,  and 
plaintiff's  hired  man,  sent  fcr  the  pur- 
pose, met  defendant  near  defendant's 
house  and  asked  whether  plain- 
tiff's horses  were  there,  saying, 
"Ihey  have  got  cut  and  I  am  after 
them,"  and  defendant  testified  that 
he  thought  that  they  mio-ht  be  plain- 
tiff's horses,  and  said,  "There  are 
horses  back  of  the  barn  —  in  the 
pasture  back  of  the  barn,"  but  did 
not  revoke  his  previous  notice  pro- 
hibiting the  plaintiff  from  going  uoon 
his  premises,  and  said  nothing 
amounting  to  a  license  to  the  plaintiff 
to  do  so  —  it  was  held  that  there  was 
proof  cf  a  sufficient  demand.  Kiefer 
V.  Carrier,  53  Wis.  404,  10  N.  W.  562. 

In  Assu—ptit — In  an  action  on 
assumpsit  against  a  bank  to  recover 
the  amour.t  of  a  deposit,  the  allow- 
ance of  the  claim  by  the  receivers 
apocintcd  after  the  beginning  of  the 
action  furnishes  satisfactory  proof  of 
the  plaintiff's  demand.  Watson  v. 
rhoeni.x  Bank,  8  Mete.  (Mass.)  217, 
41  Am.  Dec.  5C0. 

Where  in  an  action  on  assumpsit 
fcr  the  recovery  of  money  received 
through  mistake,  the  evidence  of  the 
plaintiff  seemed  to  show  that  on  the 
very  day  of  the  service  of  the  writ, 
but  before  such  service,  he  called  upon 
the  defendant,  who  was  awav  from 
home,   and   told   him   of   the   mistake 
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DEMAND. 


IV.  REASONABLENESS  OF  DEMAND. 

There  bein.cf  a  demand,  its  reasonableness  as  to  time  and  place 
is  also  a  question  of  evidence.^^ 


he  had  made,  and  asked  him  to  go 
heme  and  give  him  security,  and  the 
defendant  told  the  plaintiff  that  he 
cculd  net  say  wlielher  there  was  a 
mistake  or  not,  although  he  could  do 
so  by  an  examination  of  his  books, 
but  that  he  had  business  elsewhere, 
and  that  the  plaintiff  might  attach 
property  if  he  wished  to  do  so,  it 
was  held  that  the  evidence  tended 
to  show  sufficient  demand.  Bishop 
V.  Br&wn,  51  Vt.  330. 

Where  the  Plaintiff  Tinder  a  Con- 
tract \vilh  the  Defendant  Was  to 
Be  Paid  for  Certain  Work  in  Certain 
Specified  Chattels,  and,  bv  the  direc- 
tion of  the  defendant,  he  went  to 
the  defendant's  residence,  where  the 
chattels  were  for  the  purpose  of  get- 
ting the  same,  and  told  the  person  in 
whose  charge  they  were  that  he  had 
come  for  them,  a  sufficient  demand 
was  proved.  Stringham  v.  Davis,  23 
Wash.  568,  63  Pac.  230. 

If  a  Creditor  ITotifies  His  Debtor 
That  He  Will  Appear  for  Payment 
on  a  Certain  Day,  and  calls  upon 
that  day  for  the  sole  purpose  of  re- 
ceiving his  due,  and  this  is  known 
to  the  debtor,  there  is  sufficient  evi- 
dence to  sustain  a  finding  that  there 
was  a  demand.  Schlimbach  v.  ]Mc- 
Lean,  83  App.  Div.  157,  82  N.  Y. 
Supp.  5/6. 

15.  Ls  to  Time  and  Place. 
Where  an  of/.cer  had  taken  a  receipt 
from  a  parly  upon  whom  he  had 
levied  an  attachment,  by  which  the 
party  promised  to  deliver  the  prop- 
erty attached  "  at  such  time  and 
place    as    he    [the    officer]    shall    ap- 


point," it  was  held  that  a  demand 
for  the  property  then  and  there,  at 
the  dwelling  house  of  the  party  sign- 
ing the  receipt,  the  reasonableness  of 
the  demand  on  that  ground  not  being 
questioned  at  the  time,  sufficiently 
appointed  the  time  and  olace.  Moore 
V.  Fargo,  112  Mass.  254. 

Where  a  party  agrees  to  deliver 
certain  cumbrous  orcperty  on  de- 
mand, it  is  the  legal  construction  of 
the  contract  that  a  reasonable  de- 
mand must  be  made ;  "  and  any  facts 
which  show  the  demand  to  have  been 
reasonable  must  prove,  necessarily, 
that  it  was  made  at  the  proper  place." 
Higgins  V.  Emmons,  5  Conn.  76,  13 
Am.  Dec.  41. 

Where  an  action  has  been  broueht 
for  taxes,  a  formal  admission  "  that 
a  demand  was  made  on  all  the  de- 
fendants .[for  these  taxes]  at  the  date 
of  the  writ,"  is  sufficient  evidence  of 
a  demand  "  before  suit,"  as  required 
by  Tax  Act  (Rev.  Stat.,  c.  6),  §  17s; 
Rockland  v.  Ulmer,  87  Me.  357,  32 
Atl.  972. 

Proof  of  the  service  of  a  claim 
against  a  city  for  damages  having 
been  admitted  without  objection,  it 
was  held  only  reasonable  to  presume 
that  the  service  was  a  ^^ood  and  suffi- 
cient legal  service  as  required  by  the 
provisions  of  the  city  charter;  Sproul 
V.  Seattle,  17  Wash.  256,  49  Pac.  489. 

Attorney  and  Client — In  the  ab- 
sence of  proof  the  law  will  presume 
demand  by  a  client  upon  his  attorney 
for  collections  to  have  been  made  in 
a  proper  and  reasonable  time.  Voss 
V.  Bachop,  5  Kan.  59. 


DEMISE.  — See  Landlord  and  Tenant. 
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Scope  Note.  —  Includes  all  matters  pertaining  to  the  use  of 
physical  objects,  animals,  and  profert  of  the  person  as  evidence 
appealing  directly  to  the  senses  of  the  jury. 

Excludes  diagrams,  documents,  experiments  in  court,  expert  and 
opinion  evidence,  handwriting  (including  comparison  of  writmgs  by 
the  jury,)  maps,  photographs  and  plats, 

I.  NATUEE  AND  PURPOSE. 

1.  Demonstrative  Evidence  as  Method  of  Proof.  —  A.  Scope  of 
Subject.  —  Demonstrative  evidence  deals  with  the  right  of  a  party 
to  exhibit  persons,  or  things,  in  court  during  a  trial,  for  the  inspec- 
tion or  examination  of  the  court  or  jury,  with  the  conditions 
prerequisite  to  such  display,  with  the  manner  of  use  of  such  objects 
as  evidence,  and  with  their  effect  on  the  course  of  the  trial. 

B.  Quality  as  Evidence.  —  Demonstrative  evidence  is  not 
testimony,  but  is  a  means  of  dispensing  with  testimony.^  It  either 
substitutes  a  direct  demonstration,  or  illustration,  of  a  fact  to  the 
senses  of  the  jury  for  the  mere  verbal  description  of  such  fact  by  a 
witness,  or  adds  such  description  or  illustration  to  his  verbal  descrip- 
tion.-    In  either  case  it  is  evidence  of  the  highest  rank.^ 

C.  Admissibility  in  General.  —  a.  Admissible  as  Evidence  in 


1.  Demonstrative  Evidence  Not 
Testimony,  but  Means  for  Dispensing 

with  Testimony Gaunt  v.  State,  50 

N.  J.  L.  490,  14  Atl.  600. 

2.  Affords    Direct    Demonstration 

or    Illustration Barker    v.    Town 

of  Perry,  67  Iowa  146,  25  N.  W.  100; 
Com.  V.  Best,  180  Mass.  492,  62  N.  E. 
748;  Gaunt  V.  State,  50  N.  J.  L.  49°. 
14  Atl.  600;  People  V.  Fernandez,  35 
N.  Y.  49;  Hubby  v.  State,  8  Tex. 
App.  597;  Hook  7A  Pagee,  2  Munf. 
(Va.)  379;  Carrico  v.  West  Virginia 
C.  &  P.  R.  Co.,  39  W.  Va.  86,  19  S. 
E.  571,  24  L.  R.  A.  50- 

Freeman  v.  Hutchinson,  15  Ind. 
App.  639,  43  N.  E.  16,  where  the 
court  said  that  the  evidence  arising 
from  an  exhibition  of  the  injured 
part  to  the  jury  and  its  inspection  by 
them  was  of  the  highest  rank. 

Best  Evidence  That  of  One's  Own 
Senses — Gentry  v.  McMinnis,  3 
Dana  (Ky.)  382,  where  the  court 
said:  "The  best  and  highest  proof 
of  which  any  fact  is  susceptible  is 
the  evidence  of  his  own  senses.  This 
is  the  ultimate  test  of  truth,  and 
is  therefore  the  first  principle  in 
the  philosophy  of  evidence.  .  .  . 
When  they  (jurors)  decide  altogether 
on  the  testimony   of  others,   they   do 
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so  only  because  the  fact  to  be  tried 
is  unsusceptible  of  any  better  proof. 
Their  own  personal  knowledge  of  the 
fact  would  always  be  much  more  sat- 
isfactory to  themselves,  and  afford 
much  more  certainty  of  truth  and 
justice." 

Hiller  v.  Village  of  Sharon  Springs, 
28  Hun  (N.  Y.)  344,  where  a  com- 
plainant having  been  permitted  to  ex- 
hibit his  injured  leg  to  the  jury,  the 
court  said:  "If  the  plaintiff's  leg 
was  injured,  there  is  no  more  certain 
and  unquestionable  way  of  proving 
that  fact  to  a  jury  than  by  showing 
them  the  leg  itself." 

Arkansas  River  Packet  Co.  v. 
Hobbs,  105  Tenn.  29.  58  S.  W.  278, 
where,  a  complainant  having  exhibited 
and  manipulated  his  injured  member 
to  the  jury,  the  court  said:  "The 
method  was  a  superior  one;  .  .  . 
it  produced  a  higher  order  of  evidence 
than  is  usually  attainable,  in  that  it 
added  physical  illustration  and  dem- 
onstration to  oral  statement,  and  im- 
pressed the  court  and  jury  through 
the  sense  of  sight  as  well  as  through 
that  of  hearing." 

3.  See  cases  cited  under  note  2 
above. 
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Chief.  —  Demonstrative  evidence  is  admissible  as  evidence  in  chief.* 
Long  continued  usage,  apart  from  other  considerations,  is  sufficient 
to  sanction  its  admission,^  though  by  some  authorities  its  admissi- 
bility is  questioned.**  In  Indiana,  profert  of  the  person  is  not 
permissible  on  a  question  of  age,^  nor  in  Utah  on  a  question  of 
personal  resemblance.^ 

b.  Admission  'as  Ancillary  to  Testimony.  —  Occasionally  an 
article  is  used  merely  as  ancillary  to  testimony  without  itself  being 
introduced  in  evidence." 

c.  Effect  of  Evidence  Does  Not  Affect  Its  Admissibility. — The 
effect  of  demonstrative  evidence  as  tending  to  inculpate  or  exonerate 
the  person  against  whom  it  is  introduced  does  not  affect  its  admis- 
sibility.i" 

D.  Necessity  of  Relevancy. — As  is  the  case  with  other  evi- 
dence, in  order  to  be  admissible  demonstrative  evidence  must  be 
relevant  and  of  some  probative  force. ^^ 


4.  People  V.  Searcey,  121  Cal.  i, 
53  Pac.  359,  44  L.  R.  A.  157;  Cal. 
Code  Civ.  Proc.  §§  1,827,  1,954;  State 
V.  Murphy,  118  Mo.  7,  25  S.  W.  95; 
Mont.  Code  Civ.  Proc.  §  3,250. 

5.  Painter  v.  People,  147  111.  444, 
35  N.  E.  64;  Barker  v.  Town  of 
Perry,  67  Iowa  146,  25  N.  W.  100; 
Gilmanton  v.  Ham,  38  N.  H.   108. 

6.  Jacobs  V.  Davis,  34  Md.  204, 
where  certain  rails  and  shingles  hav- 
ing been  injured,  it  was  held  that  a 
rail  or  shingle,  allefred  to  have  been 
among  those  injured,  cannot  under 
any  rule  of  evidence  be  admitted  to 
prove  or  disprove  the  fact  of  injury 
to  them. 

In  the  early  case  of  Jumpertz  v. 
People,  21  111.  375,  the  admission  of 
articles  connected  with  the  transaction 
in  issue  was  not  approved  of;  and  in 
Marshall  v.  Gantt,  15  Ala.  682,  piofert 
of  the  person  was  thought  to  be  ob- 
jectionable in  that  the  party  against 
whom  profert  is  tendered  in  evidence 
cannot  compel  his  production. 

7.  See  note  82  infra. 

Where  Age   the  Main  Issue In 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood, 
ri3  Ind.  544,  14  N.  E.  572,  16  N.  E. 
197.  the  question  of  age  was  distin- 
guished from  other  questions  which 
might  be  decided  bv  inspection.  Also 
in  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181,  the  court  said :  "  Where 
ap-e  is  the  material  question,  .  .  . 
the  decision  upon  inspection  really 
determines  the  whole  case;  while 
.     .     .     the  inspection  of  the  wounded 
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member  (the  injury  to  which  is  com- 
plained of)  simply  illustrates  and 
makes  clear  the  testimony  of  the 
party  and  assists  in  determining  the 
character  of  one  of  the  facts  in  the 
case." 

8.  Cross-Examination  Impossible. 
State  V.  Ncel,  23  Utah  541,  65  Pac. 
494,  where  it  was  excluded  on  the 
ground  that  the  admission  of  such 
evidence  prevented  cross-examination, 
and  the  right  of  review  on  appeal. 

9.  Jackson  v.  Pool,  91  Tenn.  448, 
19  S.  W.  324;  Hubby  v.  State,  8  Tex. 
App.  597- 

IVIcNaier  v.  Manhattan  R.  Co.,  51 
Hun  644,  4  N.  Y.  Supp.  310.  where  a 
witness,  while  testifying,  exhibited 
to  the  jury  certain  surgical  instru- 
ments with  which  he  had  performed 
a  surgical  operation  on  complainant's 
eye. 

State  V.  Ellwood,  17  R.  I.  763,  24 
Atl.  782,  where  witnesses  used  a 
mask,  lantern  and  other  imnlcments 
in  order  to  describe  and  illustrate 
the  appearance  of  a  burglar  at  the 
time  of  the  commission  of  the  offense. 

May  Be  So  Used  Although  Not 
Admissible — Hart  v.  Slate,  15  Tex. 
App.  202,  49  Am.  Rep.  188,  where 
the  trial  court  forbade  the  use  of 
certain  articles  as  evidence  in  them- 
selves, but  permitted  them  to  be  ex- 
hibited to  the  jury  and  identified  by 
a  witness. 

10.  People    V.    Fernandez,    35    N. 

Y.  49- 

11.  Tesney  v.    State,   77  Ala.   ^i; 
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E.  Mattkr  in  Issue  a  Question  for  Experts.  —  Where  the 
fact  to  be  proved  is  wholly  a  question  for  experts,  demonstrative 
evidence  is  inadmissible/-  and  even  in  case  of  mutual  consent  to  its 
admission  may  properly  be  excluded.^^ 

F.  Objections  to  Admission  as  Evidence.  —  a.  Objections  to 
All  Demonstrative  E'uidence.  —  The  following  objections  have, 
under  a  variety  of  circumstances,  been  urged  against  the  admissi- 
bility of  demonstrative  evidence,  but  none  of  them  are  valid :  First, 
that  it  is  a  kind  of  evidence  from  which  the  jury  might  draw  entirely 
erroneous  conclusions/*  second,  that  it  permits  a  jury  to  decide 
a  case  on  their  private  knowledge/^  third,  that  it  makes  witnesses 
of  the  jurors  /°  and,  fourth,  that  such  evidence  cannot  be  incorpo- 
rated into  the  record  on  appeal.^^ 

b.  General  Objections  to  Profert  of  the  Person.  —  The  further 


Louisville  &  N.  R.  Co.  v.  Pearson, 
97  Ala.  211,  12  So.  176;  Grand  Lodge 
B.  R.  T.  V.  Randolph,  186  111.  89, 
57  N.  E.  882;  Com.  V.  Brelsford,  161 
Mass.  61,  36  N.  E.  677;  Nebonne  v. 
Concord  R.  Co.,  68  N.  H.  296,  44 
Atl.  521 ;  Beaver  v.  Whiteley,  3  Pa. 
Co.   Ct.   R.  613. 

To  Prove  Condition  of  a  Factory. 
McCulloch  r.  Dobson,  133  N.  Y. 
114,  30  N.  E.  641,  afHrming  60  Hun 
586,  IS  N.  Y.  Supp.  602,  where  on 
an  issue  as  to  the  condition  of  a 
silk  factory  at  a  certain  time,  it  was 
held  quite  absurd  to  suppose  that 
from  certain  samples  of  silk  made 
in  it  at  that  time  any  conclusion 
could  be  drawn  as  to  the  condition 
of  the  machinery. 

Compare  Burris  v.  Endy,  I  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.) 
758,  where  certain  pieces  of  leather 
tanned  by  a  certain  process  were 
admissible  as  evidence  of  the  worth 
of  such  tanning  process. 

12.  Physical  State.  —  Marshall  v. 
Gantt,  15  Ala.  682,  where  in  an  action 
for  false  warranty  of  a  slave,  the 
physical  condition  of  the  slave  was 
said  to  be  a  matter  for  medical  men, 
and  profert  of  the  slave  was  held 
improper. 

Carstcns  v.  Hanselman,  61  Mich. 
426,  28  N.  W.  159,  where  nrofert  of 
the  person  was  disallowed  several 
years  after  the  wound  had  healed, 
the  issue  being  as  to  the  correctness 
of  the  medical  treatment  it  received 
at  the  time  of  the  injury. 

Pacific  Coast  Elevator  Co.  v.  Bra- 
vinder,    14  Wash.    315,   44   Pac.   544. 

Vol.  IV 


where  the  quality  of  a  certain  article 
being  under  the  circumstances  a 
question  fot  experts,  the  introduc- 
tion in  evidence  of  samples  was 
properly  disallowed. 

13.  IMarshall  v.  Gantt,  15  Ala. 
682. 

14.  Jordan  v.  Bowen,  14  Jones  & 
S.   (N.  Y.)  355- 

15.  Garvin  v.  State,  52  Miss.  207; 
Hiller  v.  Village  of  Sharon  Springs, 
28  Hun  (N.  Y.)  344. 

16.  Burris  v.  Endy,  i  White  & 
W.  Civ.  Cas.  Ct.  App.  (Tex.)  758. 

17.  Early  v.  State,  9  Tex.  App. 
476;  Burris  v.  Endy,  I  White  &  W. 
Civ.  Cas.  Ct.  App.  (Tex.)  758;  Hart 
V.  State,  15  Tex.  App.  202,  49  Am. 
Rep.  188. 

Compare,  however,  the  following 
cases,  in  each  of  which  the  fact  that 
the  knowledge  gained  by  the  jury 
by  the  profert  of  a  person  in  order 
to  determine  resemblance,  cannot  be 
incorporated  into  the  record,  was 
given  as  one  reason  for  deeming 
such  profert  erroneous.  State  v. 
Harvey,  112  Iowa  416,  84  N.  W.  535, 
52  L.  R.  A.  500;  Smith  V.  State,  42 
Tex.  444 ;  State  v.  Neel,  23  Utah  541, 
65  Pac.  494;  Hanawalt  v.  State,  64 
Wis.  84,  24  N.  W.  489,  54  Am.  Rep. 
588. 

In  Texas  I\I.  R.  Co.  v.  Brown, 
(Tex.  Civ.  App.),  58  S.  W.  44,  the 
court  said  that  this  objection  could 
not  be  raised  where  the  record  on 
appeal  fully  shows  the  condition  of 
the  member  of  a  body  of  which 
profert  was  made. 
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objections  made  to  profert  of  the  person,  as  that  it  is  voluntarily 
made  (made  where  the  profert  is  in  fact  voluntary,)^®  or  that  it  is 
in  the  power  of  one  side  to  produce  it,  but  not  of  the  opposite  side 
to  compel  its  production  (made  where  profert  is  not  compellable,)" 
are  likewise  untenable. 

Impossibility  of  Cross-Examination  as  Objection.  —  In  Iowa  and  Utah 
the  fact  that  evidence  by  profert  of  the  person  excludes  the  possi- 
bility of  ordinary  methods  of  cross-examination  is  used  as  an  argu- 
ment against  its  admissibility.^" 

c.  Effect  on  Passions  of  Jury  as  Objection.  —  (1.)  In  General. 
Nor  is  demonstrative  evidence  to  be  excluded  merely  upon  the 
ground  that  it  is  calculated  to  excite  the  sympathy,  or  indignation 
of,  or  inflame  the  minds  of,  or  prejudice,  the  jury.-^ 

(2.)  Where  Probative  Force  Slight.  —  Yet  where  the  display  of  an 
article  to  the  jury  is  calculated  to  so  excite  or  inflame  or  preju- 
dice the  jury,  and  its  purpose  is  merely  to  prove  a  matter  of  minor 
importance,  which  is  as  capable  of  proof  by  other  evidence,  such 
article  is  inadmissible.-^ 

d.  Bulkiness  as  Objection.  —  In  Michigan  a  party  is  entitled 
to  exhibit  an   article,   although  very  bulky  f^   in   Tennessee,   how- 


18.  Arkansas  River  Packet  Co. 
V.  Hobbs,  105  Tenn.  29,  58  S.  W. 
278,  where  a  complainant  made 
profert  of  his  injuries  of  his  own 
voHtion,  upon  request  of  his  awn 
counsel,  but  without  the  requirement 
(although  with  the  permission)  of 
the  court. 

19.  Jordan  v.  Bowen,  14  Jones 
&  S.  (N.  Y.)  355- 

In  Marshall  v.  Gantt,  15  Ala.  682, 
however,  this  objection  was  given 
as  one  of  the  reasons  for  excluding 
from  evidence  a  slave  of  which 
profert  was  then  made. 

20.  State  V.  Harvey,  112  Iowa 
416,  84  N.  W.  535,  84  Am.  St.  Rep. 
350,  52  L.  R.  A.  500;  estate  v.  Neel, 
ZT,  Utah  541,  65   Fac.  494. 

Both  of  these  were  cases  where  it 
was  sought  to  prove  personal  re- 
semblance by  profert  of  an  infant. 

21.  Von  Reeden  v.  Evans,  52  111. 
App.  209;  Seltzer  v.  Saxton,  71  111. 
App.  229;  State  V.  Wieners,  66  Mo. 
13,  affirming  4  Mo.  App.  492; 
Orscheln  v.  Scott,  91  Mo.  App.  352; 
Jordan  v.  Bowen,  14  Jones  &  S.  (N. 
Y.)  355;  Ililler  v.  Village  of  Sharon 
Springs,  28  Hun  (N.  Y.)  344;  Mc- 
Naier  v.  Manhattan  R.  Co.,  51  Hun 
644,  4  N.  Y.  Supp.  310;  Turner  v. 
State,  89  Tenn.  547,   15    S.  W.  838; 


Hart  V.   State,  15  Tex.  App.  202,  49 
Am.  Rep.   188. 

Mulhado  v.  Brooklyn  C.  R.  R.  Co.. 
30  N.  Y.  370,  where  the  court  said  : 
"  As  well  might  it  be  contended  that 
a  man  who  had  lost  an  arm  or  a 
leg  by  a  similar  injury  should  not 
be  permitted  to  appear  before  a  jur>- 
to  testify  in  relation  to  it,  lest  there- 
by their  feelings  might  be  influenced, 
and.  under  the  undue  excitement 
created  thereby,  they  might  do  in- 
justice." 

22.  Louisville  &  N.  R.  Co.  v. 
Pearson,  97  Ala.  211,  12  So.  176, 
where  the  shoe  of  a  nerson  killed 
in  an  accident  was  excluded. 

Ncbonne  z>.  Concord  R.  Co.,  68 
N.  H.  296,  44  All.  521,  where  com- 
plainant's amputated  toes  were  ex- 
cluded. 

Rost  V.  Brooklyn  Heights  R.  Co., 
10  App.  Div.  477,  41  N.  Y.  Supp. 
1,069,  where  complainant's  amputated 
foot  preserved  in  a  glass  jar  was 
excluded ;  approved  Perry  v.  Metro- 
politan St.  R.  Co.,  68  Apo.  Div.  351, 
74  N.  Y.  Supp.  I. 

23.  Tow-Line  —  Stevenson  v. 
Michigan  Log  Towing  Co.,  103  Mich. 
412,  61  N.  W.  536,  where,  on  an 
issue  as  to  the  condition  of  a  tow- 
line,  1000  feet  in  length,  which  broke 
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ever,  the  fact  that  the  article  is  cumbrous  is  a  sufficient  ground 
for  excluding  it.^* 

e.  Constitutional  Objections  Founded  on  Manner  of  Obtaining 
Article.  —  Nor  is  it  a  valid  objection  to  the  admission  of  an  article 
in  evidence  that  the  article  was  procured  by  the  party  offering  it 
in  an  irregular  or  illegal  way,-^  or  that  it  was  procured  as  the 
result  of  an  illegal  search  or  seizure;-''  nor  is  the  admission  of  an 
article,  no  matter  how  obtained,  objectionable  as  compelling  a  party 
to  be  a  witness  against  himself.^^ 

2.  What  May  Be  Used  as  Demonstrative  Evidence.  —  The  follow- 
ing sensible  objects  have  been  used  as  demonstrative  evidence: 
Physical  objects  in  any  way  forming  part  of  the  res  gestae  of  the 
transaction  under  investigation  ;-^  as  the  articles  used  in  an  illegal 
business    (consisting  of  bottles,  decanters,  corkscrews,  empty  bar- 


while  in  use,  the  owner  of  the  tow- 
boat  was  held  entitled  to  have  a  sec- 
tion of  500  feet  long,  rather  than  a 
small  section,  admitted  in  evidence, 
although  very  bulky,  since  to  exhibit 
a  small  section  might  subject  him 
to  the  suspicion  that  a  selected  por- 
tion was  exhibited. 

24.  Piece   of   Sidewalk Jackson 

V.  Pool,  91  Tenn.  448,  19  S.  W.  324, 
where,  on  an  issue  as  to  the  condi- 
tion of  a  sidewalk,  it  was  held  no 
abuse  of  discretion  for  the  trial  court 
to  refuse  to  permit  the  display  in 
court  of  a  piece  of  the  sidewalk  in 
question,  consisting  of  two  planks 
and  cross-bars. 

25.  Com.  V.  Welsh,  no  Mass. 
359;  Com.  V.  Ryan,  157  Mass.  403, 
32  N.  E.  349;  Com.  V.  Tibbetts,  157 
Mass.  519,  32  N.  E.  910. 

Rationale "Courts,  in  the  ad- 
ministration of  the  criminal  law,  are 
not  accustomed  to  be  oversensitive  in 
regard  to  the  sources  from  which 
evidence  comes,  and  will  avail  them- 
selves of  all  evidence  that  is  com- 
petent and  pertinent  and  not  sub- 
versive of  some  constitutional  or 
legal  right."  Gindrat  v.  People,  138 
111.   103,  27  N.  E.   1,085. 

26.  Gindrat  v.  Peoole,  138  111. 
103,  27  N.  E.  1,085 ;  State  v.  Bur- 
roughs, 72  Me.  479;  Com.  v.  Dana, 
2  Mete.  (Mass.)  329;  Com.  v.  Smith, 
166  Mass.  370,  44  N.  E.  503;  State 
V.  Atkinson,  40  S.  C.  363,  18  S.  E. 
1,021,  42  Am.  St.  Rep.  877;  State  v. 
Nordstrom,  7  Wash.  506,  35  Pac.  382 ; 
State  V.  Edwards,  51  W.  Va.  220,  41 
S.  E.  429- 

27.  State    v.   Griswold,  67    Conn. 
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290,  34  Atl.  1,046,  33  L.  R.  A.  227 ; 
Drake  v.  State,  75  Ga.  413;  Gindrat 
V.  People,  138  111.  103,  27  N.  E.  1,085; 
State  V.  Pomeroy,  130  Mo.  489,  32 
S.  W.  1,002;  State  V.  Atkinson,  40 
S.  C.  363,  18  S.  E.  1,021,  42  Am.  St. 
Rep.  877 ;  State  v.  Nordstrom,  7 
Wash.  506,  35  Pac.  382. 

Rationale —  "  However  unfair  or 
illegal  may  be  the  methods  by  which 
evidence  may  be  obtained  in  a  crim- 
inal case,  if  relevant,  it  is  admissible, 
if  the  accused  is  not  compelled  to  do 
any  act  which  criminates  himself,  or 
a  confession  or  admission  is  not  ex- 
torted from  him,  or  drawn  from 
him  by  appliances  to  his  hopes  or 
fears."  Shields  v.  State,  104  Ala.  35, 
16  So.  85,  53  Am.  St.  Rep.  17. 

"  'I'his  clause  of  the  constitution 
means  that,  when  a  person  is  sworn 
as  a  witness  in  a  case,  he  shall  not 
be  compelled  to  testify  to  facts  that 
may  tend  to  criminate  him."  Drake 
V.   State,   75   Ga.  413. 

28.  Alabama.  —  Burton  v.  State, 
107  Ala.  108,  18  So.  284,  where  a 
bullet  in  a  mark  at  which  the  mur- 
dered person  and  the  slayer  had  been 
shooting  before  the  homicide,  was 
admitted. 

Georgia.  —  Adams  v.  State,  93  Ga. 
166,  18  S.  E.  553- 

Illinois.  —  Painter  v.  People,  147 
111.  444,  35  N.  E.  64. 

Indiana.  —  McDonel  v.  State,  90 
Ind.  320 ;  Davidson  v.  State,  135  Ind 
254.  34  N.  E.  972. 

New  York.  —  People  v.  Fernandez, 
35  N.  Y.  49-  ^  „   ^ 

Texas.  —  Hubby  v.  State,  8  Tex. 
App.     597,     where     a     forty-five-foot 
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rels  and  empty  jugs)  ;-^  a  bottle  of  cider  bought  at  such 'place  ;•'"' 
the  bed  in  the  room  where  a  person  was  murdered,  and  the  mattress, 
sheets,  pillows  and  other  bedclothing  pertaining  thereto  ;"^ ;  a  door 
of  a  room  in  which  a  homicide  occurred,  with  the  pistol  balls 
imbedded  therein;^-  an  article  (as  clothing,  hat,  or  gun)  found 
near  the  body  of  a  murdered  person  f^  certain  tools  found  at  the 
scene  of  a  burglary  ;"*  or  things  connected  with  an  attempted 
arson  f^  articles  tending  to  connect  an  accused  person  with  an 
offense  f^  articles  the  inspection  of  which  will  tend  to  determine  a 
controverted  fact,^^  or  concerning  which  an  issue  has  arisen  f^  an 
instrument  or  weapon  with  which  an  offense  has  been  committed,^" 
or  adapted  for  use  in  committing  such  offense,'*'^  or  in  the  posses- 


lenpth  of  rope,  with  which  the  body 
of  a  murdered  person  was  alleged  to 
have  been  dragged,  was  admitted. 

29.  State  v.  Keenan,  7  Kan.  App. 
813,  55  Pac.  102. 

30.  People  v.  Kinney,  124  Mich. 
486,  83  N.  W.  147. 

31.  Painter  v.  People,  147  111.  444, 
35  N.  E.  64. 

32.  State  v.  Goddard,  146  Mo. 
177.  48  S.  W.  82. 

33.  Gardiner  v.  People,  6  Park. 
Grim.  Rep.  (N.  Y.)   155. 

34.  State  v.  Campbell,  7  N.  D.  58, 
72  N.  W.  935. 

35.  State  v.  Ward,  6i  Vt.  153,  17 
Atl.  483. 

36.  Mitchell  v.  State,  94  Ala.  68, 
10  So.  518,  where  a  shovel  which 
had  been  left  beside  a  railway  track 
near  the  place  where  ths  track  was 
subsequently  obstructed,  and  which 
was  afterwards  found  under  ac- 
cused's house,  was  admitted. 

People  V.  Westlake,  134  Cal.  505, 
66  Pac.  731,  where  an  article  of  de- 
ceased's, found  in  accused's  posses- 
sion, was  admitted. 

Painter  v.  People,  147  111.  444,  35 
N.  E.  64,  where  accused's  overcoat, 
upon  which  it  was  claimed  that  blood 
spots  were  found,  was  introduced. 

Gardiner  v.  People,  6  Park.  Grim. 
Rep.  (N.  Y.)  155,  where  an  article 
of  deceased,  which  had  been  disposed 
of  by  accused,  was  admitted. 

State  V.  Nordstrom,  7  Wash.  506, 
35  Pac.  382,  where  a  memorandum 
book  found  in  accused's  pocket,  from 
which  a  leaf  of  paper  found  in  a 
certain  cabin  had  been  torn,  was  ad- 
mitted. 

37.  Jackson  v.  Pool,  91  Tenn.  448, 
19  S.  W.  324. 


A  Chisel,  a  Door  and  a  Door  Jamb 

were  admitted  where  the  question 
arose  whether  such  chisel  fatted  cer- 
tain marks  on  the  door  and  jamb. 
People  V.  Durrant,  116  Gal.  179,  48 
Pac.  75- 

Part  of  a  Pile.  —  :\Iann  v.  S.  G.  & 
P.  R.  Go.,  46  Iowa  637,  where  a  rail- 
way train  fell  through  a  bridge,  and 
a  piece  cut  from  the  top  of  a  pile 
was  admitted  to  show  whether  or 
not  drift  bolts  had  been  driven  into 
the  ends  of  the  piles  through  the 
caps  that  rested  on  the  piling. 

Burris  v.  Endy,  i  White  &  W.  Giv. 
Gas.  Gt.  App.  (Tex.)  758,  where  cer- 
tain pieces  of  leather  tanned  by  a 
certain  process  were  admitted  on  an 
issue  as  to  the  worth  of  such 
■process. 

38.  A  Piece  of  a  Broken  Cast-iron 
Column,  the  strength  of  which  was 
in  issue,  was  admitted.  Linch  v. 
Paris  L.  &  G.  Elev.  Go.,  80  Tex.  23. 
15  S.  W.  208. 

A  piece  of  plank  was  properly  ad- 
mitted, for  the  purpose  of  showing 
its  rotten  condition.  Viellesse  v. 
Gity  of  Green  Bay,  no  Wis.  160,  8s 
N.  W.  665. 

39.  McDonel  v.  State,  90  Ind. 
320;  State  V.  Mordecai,  68  N.  G.  207. 

Parts  of  a  chain  with  which  an 
assault  was  committed  were  admitted. 
Von  Reeden  v.  Evans,  52  111.  App. 
209. 

Seltzer  v.  Saxton,  71  111.  App.  229, 
where  a  bullet  was  admitted. 

40.  People  v.  Sullivan,  129  Cal. 
557,  62  Pac.  loi. 

Certain  Bombs  and  Cans  of  Dyna- 
mite prepared  with  contrivances  for 
exploding  it,  which  had  been  placed 
at   certain   places   by   joint   conspira- 
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sion  of  the  person  killed  or  assaulted  ;*^  personal  apparel  worn  by 
person  whose  death  is  the  subject  of  legal  examination  at  the 
time  of  the  transaction  resulting  in  his  death,  as  clothes,*^  or  frag- 
ments thereof/^  or  an  amulet  ;**  the  clothing  of  others  killed  in  the 
same  transaction,  and  in  close  proximity  to  such  person  ;^°  the  cloth- 
ing of  a  person  an  injury  to  or  assault  upon  whom  is  the  subject  of 
examination;^®  personal  effects  and  clothing  of  a  person  accused  of 
crime  ;*^  injured  portions  of  the  body  of  a  person  whose  death  is 


tors  among  whom  defendants  were 
included,  were  admitted.  Spies  v. 
People,  122  111.  I,  12  N.  E.  865,  17 
N.  E.  898,  3  Am.  St.  Rep.  320. 

Imitation  Diamond  Eings  in  de- 
fendant's possession,  similar  to  one 
he  was  alleged  to  have  substituted 
for  a  real  diamond  ring  in  a  jeweler's 
tray,  were  admitted.  Gindrat  z'. 
People,  138  111.  103,  27  N.  E.  1,085. 

A  Speculum,  Chair,  and  Other 
Surgical  Instruments  adapted  for 
use  in  producing  an  abortion,  found 
in  defendant's  possession,  were  ad- 
mitted. Com.  V.  Brown,  121  Mass. 
69. 

Implements  Adapted  for  Use  m 
Burglarizing,  found  in  defendant's 
possession,  were  admitted.  State  v. 
Campbell,  7  N.  D.  58,  72  N.  W.  935- 

41.  A  Small  Piece  of  Stick,  al- 
leged to  be  the  only  weapon  in  the 
possession  of  the  person  murdered 
at  the  time  of  his  death,  was  ad- 
mitted, the  issue  of  self-defense  be- 
ing raised  by  the  defendant.  State 
V.  Cushing,  17  Wash.  544,  50  Pac. 
512. 

42.  United  States.  —  Baggs  v. 
Martin,  ic8  Fed.  33,  47  C.  C.  A.  175. 
where  death  was  caused  by  a  rail- 
way accident. 

Alabama.  —  A  vest  perforated  by 
shot  was  admitted.  Holley  v.  State, 
75  Ala.  14;  Watkins  v.  State,  89  Ala. 
82,  8  So.  134;  Burton  v.  State.  107 
Ala.  108,  18  So.  284.  A  coat  in 
which  was  a  rent  caused  by  a  shot 
was  admitted.  Dorsey  v.  State,  107 
Ala.   157,   18  So.   199. 

California.  —  People  v.  Hong  Ah 
Duck,  61  Cal.  387,  where  deceased's 
bloody  shirt  was  admitted.  People 
V.  Knapp,  71  Cal.  i,  11  Pac.  793. 

Indiana.  —  McDonel  v.  State,  90 
Ind.  320;  Story  v.  State,  99  Ind.  413; 
Davidson  v.  State,  135  Ind.  254,  34 
N.  E.  972. 

Michigan.  —  People  v.  Wright,  89 
Mich.  70,  50  N.  W.  792. 
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Montana.  —  State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857. 

A'ew  York.  —  People  v.  Fernandez, 
35  N.  Y.  49. 

r^.ra.y.  —  Hubby  v.  State,  8  Tex. 
App.  597 ;  Early  v.  State,  9  Tex.  App. 
476;  King  V.  State,  13  Tex.  App. 
277;  Levy  V.  State,  28  Tex.  App. 
203,  12  S.  W.  596;  Head  v.  State,  40 
Tex.  Crim.  265,  50  S.  W.  352;  Bark- 
man  V.  State,  41  Tex.  Crim.  105,  52 
S.  W.  73;  House  V.  State,  42  Tex. 
Crim.  125,  57  S.  W.  825;  Smith  v. 
State,  (Tex.  Crim.),  58  S.  W.  loi. 

43.  State  v.  Novak,  109  Iowa  717, 
79  N.  W.  465. 

44.  State  v.  Novak,  109  Iowa  717. 
79  N.  W.  465. 

45.  State  v.  Porter,  32  Or.  135, 
49  Pac.  964. 

46.  Tudor  Iron  Works  v.  Weber, 
129  111.  535,  21  N.  E.  1,078;  Quincy 
Gas  &  El.  Co.  V.  Baumann,  203  111. 
295,  67  N.  E.  807,  aMrniing  104  111. 
App.  600. 

The  Underclothing  Worn  by  the 
Prosecutrix  at  the  time  of  the  al- 
leged rape  upon  her  was  admitted. 
State  V.  Peterson,  no  Iowa  647,  Sa 
N.  W.  329. 

State  V.  Buchler,  103  Mo.  203,  15 
S.  W.  331,  where  the  coat  of  an  as- 
saulted person  was  admitted. 

State  V.  Murphy,  118  Mo.  7,  25 
S.  W.  95,  where  bloody  undercloth- 
ing worn  by  prosecutrix  at  the  time 
of  an  alleged  rape  upon  her  was 
admitted. 

47.  McDonel  v.  State,  90  Ind. 
320;  Davidson  v.  State,  135  Ind. 
254,  34  N.  E.  972 ;  Johnson  v.  State, 
59  N.  J.  L.  535,  37  Atl.  949,  39  Atl. 
646,  38  L.  R.  A.  373 ;  State  v.  Nord- 
strom, 7  Wash.  506,  35  Pac.  382. 

A  Pistol  found  in  the  possession  of 
a  person  accused  of  burglary  was  ad- 
mitted, although  not  used  in  com- 
mitting the  offense.  State  v.  Camp- 
bell, 7  N.  D.  58,  72  N.  W.  935- 


DEMONSTRATIVE  EVIDENCE. 


279 


complained  of;"  and  injured  parts  severed  by  a  surgeon  from  the 
body  of  a  living  person  ;•"*  a  sample,  or  specimen,^**  a  duplicate,^^  a 
cast  in  plaster,  wax,  or  other  suitable  substance,^^  ^n  impression  in 
sand,"  a  model  f*  a  dog  f^  a  human  being  in  his  customary  cloth- 
ing,^«  or  with  some  member  or  part  bared,"  as  the  face  (showing 


48.  Savary  v.  State,  62  Neb.  166, 
87  N.  W.  34;  Gardiner  v.  People,  6 
Park.    Crim.   Rep.    (N.    Y.)    155. 

Injured  Skull  Bones  were  ad- 
mitted.    Maclin  v.  State,  44  Ark.  115. 

Deceased's  Skull,  through  which 
passed  the  fatal  shot,  was  admitted. 
Thrawley  v.  State,  153  Ind.  375,  55 
N.  E.  95. 

Com.  V.  Brown,  14  Gray  (Alass.) 
419,  where  in  a  prosecution  for  com- 
mitting an  unlawful  abortion  result- 
ing in  death,  the  lacerated  parts  of 
the   deceased  woman  were  admitted. 

Bones  of  the  Vertebral  Column 
of  the  deceased  in  which  the  bullet 
was  imbedded  were  admitted.  State 
V.  Wieners,  66  Mo.  13,  affirming  4 
Mo.  App.  492. 

Section  of  Deceased's  Ribs  and 
Vertebrae  in  which  the  fatal  pistol 
ball  found  lodgment  was  admitted. 
Turner  v.  State,  89  Tenn.  547,  15 
S.   W.  838. 

49.  An  Eye  and  Piece  of  Skull 
Bone,  which  had  been  removed,  were 
admitted.  Seltzer  v.  Saxton,  71  111. 
Apr).    22g. 

Newport  N.  &  M.  V.  R.  Co.  v. 
Carroll,  17  Ky.  L.  Rep.  374,  31  S.  W. 
132,  where  a  piece  of  bone  removed 
from  complainant's  arm  was  ad- 
mitted. 

50.  City  of  Philadelphia  v.  Rule, 
93  Pa.  St.  15. 

Part  of  an  Entire  Lot  of  Prunes 
was  admitted.  F.  E.  Thomas  Fruit 
Co.   V.    Start,    107   Cal.   206,   40   Pac. 

Specimens  of  Mortar  were  ad- 
mitted. People  V.  Buddensieck,  103 
N.  Y.  487,  9  N.  E.  44.  57  Am.  Rep. 
766. 

51.  Jupitz   V.   People,   34   111.   516. 

Similar  Package  of  Goods Amer- 
ican Exp.  Co.  V.  Spellman,  90  ill. 
455.  where  in  an  action  against  a 
carrier  for  the  breakage  of  a  can  of 
yeast,    a    similar    can    was    admitted. 

Similar  Jewel —  Berney  v.  Dins- 
more,  141  Mass.  42,  5  N.  E.  273,  55 
Am.  Rep.  45,  where  in  connection 
with  testimony  as  to  the  size,  shape 


color  and  quality  of  a  pearl  that  was 
lost,  a  similar  pearl  was  admitted. 

52.  Plaster  of  Paris  Casts  of 
Footprints  leading  from  the  place 
where  the  body  of  the  person  killed 
was  found,  made  soon  after  the  al- 
leged commission  of  the  offense, 
were  admitted.  Mann  v.  State,  22 
Fla.  600. 

An  Impression  of  the  Mouth  of  a 
horse  was  admitted.  Earl  v.  Lefler, 
46  Hun  (N.  Y.)  9. 

53.  A  Box  of  Sand  Containing 
Foot-Tracks  made  by  the  shoes  which 
accused  was  wearing  when  arrested, 
was  admitted  in  connection  with 
evidence  that  such  tracks  were  sim- 
ilar to  those  found  at  the  scene  of 
the  homicide.  People  v.  Searccy,  121 
Cal.  I,  53  Pac.  359,  41  L.  R.  A.  157. 

54.  Jackson  v.  Pool,  91  Tenn. 
448,  19  S.  W.  324;  Augusta  &  S.  R. 
R.  Co.  V.  Dorsey,  C^  Ga.  228. 

A  Model  of  a  Locomotive  with  a 
spark  arrester  upon  it  was  used  to 
show  the  application  of  a  spark  ar- 
rester to  a  steam  road  roller.  Mc- 
Mahon  v.  City  of  Dubuque,  107  Iowa 
62,  77  N.  W.  517,  70  Am.  St.  Rep. 
143- 

A  Wooden  Model  of  Certain  Ma- 
chinery, complete  in  every  respect, 
was  admitted.  Moran  Bros.  Co.  v. 
Snoqualmie  Falls  Power  Co.,  29 
Wash.  292,  69  Pac.  759.  In  this  case 
the  court  said:  "If  it  would  have 
been  competent  to  introduce  the  reg- 
ulator box  itself  in  evidence,  as 
stated  —  and  that  proposition  is  not 
disputed  —  it  is  difficult  to  under- 
stand how  a  mimetic  representation 
of  it  could  have  prejudiced  the  ap- 
pellant. The  jury  could  not  have  ob- 
tained a  clearer  knowledge  of  the 
construction  of  the  box  by  an  ex- 
amination of  it  than  thev  did  by  an 
examination  of  the  model." 

55.  Line  v.  Taylor,  3  F.  &  F. 
(Eng.)  731. 

56.  Linton  v.  State,  88  Ala.  216, 
7  So.  261. 

57.  Osborne  v.  City  of  Detroit,  33 
Fed.    z(>\    Chicago   &   A.    R.    Co.   v. 
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an  empty  eye  socket,  with  scars  above  and  below ),^*  a  hand  or 
wrist/'''  an  arm,*"'  a  shoulder,*'^  the  trunk  bared  to  tlie  waist,®^  a 
foot,®^  an  ankle,^*  or  a  legf^  but  no  indecent  exposure  of  the  per- 
son is  permissible.®^ 

3.  Purposes  of  Use  of  Demonstrative  Evidence.  —  A.  In  General. 
Demonstrative  evidence,  whether  an  article  or  a  person,  may  be 
used  for  any  legitimate  and  proper  purpose  that  will  aid  in  the 
determination  of  an  issue.*'^ 

B.  Specific  Uses.  —  Thus  it  is  admissible  as  tending  to  demon- 
strate a  fact  relevant  to  a  fact  in  issue®*  to  show  the  quality  of  an 


Clausen,  173  111.  100,  50  N.  E.  680; 
Louisville  N.  A.  &  C.  R.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572, 
16  N.  E.  197;  Citizens'  St.  R.  Co. 
V.  Willoeby,  134  Ind.  563,  2,2>  N. 
E.  627 ;  Barker  v.  Town  of  Perry, 
67  Iowa  146,  25  N.  W.  100; 
Winner  v.  Lathrop,  67  Hun  511, 
22  N.  Y.  Supp.  516;  Rost  V.  Brook- 
lyn Heights  R.  Co.,  10  Apo.  Div. 
477,  41  N.  Y.  Supp.  i,o6g;  Arkansas 
River  Packet  Co.  v.  Hobbs,  105  Tenn. 
29,  58  S.  W.  278. 

58.  Orscheln  v.  Scott,  91  Mo. 
App.  352. 

59.  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181 ;  Barker  v.  Town  of 
Perry,  67  Iowa  146.  25  N.  W.  100. 

60.  Newport  N.  &  M.  V.  R.  Co. 
V.  Carroll,  17  Ky.  L.  Rep.  374,  31  S. 
W.  132;  Jordan  v.  Bowen,  14  Jones 
&  S.  (N.  Y.)  355;  Mulhado  v. 
Brooklyn  C.  R.  R.  Co.,  30  N.  Y.  370. 

61.  Hess  V.  Lowrey,  122  Ind. 
225,  23  N.  E.  156,  17  Am.  St.  Rep. 
355,  7  L.  R.  A.  90;  Carrico  v.  West 
Virginia  C.  &  P.  R.  Co.,  39  W.  Va. 
86,  19  S.  E.  571,  24  L.  R.  A.  50, 
where  the  shoulder  from  which  an 
arm  had  been  amputated  was  ex- 
hibited. 

62.  Perry  v.  Metropolitan  St.  R. 
Co.,  68  App.  Div.  351,  74  N.  Y. 
Supp.  I. 

63.  Campbell  v.  State,  55  Ak.  80; 
Cunningham  v.  Union  P.  R.  Co.,  4 
Utah  206,  7  Pac.  795;  City  of  Crete 
V.  Hendricks,  (Neb.),  90  N.  W. 
215. 

64.  Edwards  v.  Common  Council 
of  Three  Rivers,  96  Mich.  625,  55 
N.  W.  1,003. 

65.  Swift  V.  O'Neill,  88  111.  App. 
162;  West  Chicago  St.  R.  R.  Co.  v. 
Grenell,  go  111.  App.  30;  City  of  To- 
peka  V.  Bradshaw,  5  Kan.  App.  879, 
48  Pac.  751 ;   Langworthy  v.  Town- 
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ship  of  Green,  95  Mich.  93,  54  N. 
W.  697;  Hiller  v.  Village  of  Sharon 
Springs,  28  Hun   (N.  Y.)   344. 

66.  Exhibiting'  Private  Parts. 
Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582,  commenting  on  the 
action  of  the  trial  court  in  permit- 
ting the  complainant,  while  testifying 
as  a  witness,  to  exhibit  his  organs 
of  generation  to  the  jury,  the  court 
said :  "  No  such  indecency  is  ever 
necessary,  or  should  be  tolerated  in 
court.  .  .  .  Such  an  exposure  as 
was  made  in  this  case,  if  made  with- 
out leave  of  the  court,  might  well  be 
punished  as  a  contempt ;  made  with 
the  sanction  of  the  court,  it  is  none 
the  less  improper  and  indecent,  well 
calculated  to  disgrace  the  adminis- 
tration of  justice,  and  to  bring  it  into 
ridicule,   if  not   into   contempt." 

Rupture. —  In  Chicago  &  A.  R.  R. 
Co.  V.  Clausen,  173  111.  100,  50  N.  E. 
680,  the  court  questioned  the  pro- 
priety of  exhibiting  a  rupture  to  the 
jury,  where  its  nature  and  extent 
were  not  controverted,  although  it  did 
not  deem  the  exhibition  a  clear  abuse 
of  the  discretion  of  the  trial  court. 

67.  Chicago  &  A.  R.  R.  Co.  v. 
Clausen,  173  111.  100,  50  N.  E.  680; 
Earlv  V.  State,  9  Tex.  App.  476. 

68.  The  Door  of  a  Boom  in 
which  a  homicide  occurred  was  ad- 
mitted to  show  the  location  of  the 
pistol  balls  therein.  State  v.  God- 
dard,  146  Mo.  177,  48  S.  W.  82. 

A  Shoe  similar  to  one  sold  to  ac- 
cused was  admitted,  in  order  that 
the  jury  might  determine  whether  or 
not  tracks  of  certain  dimensions 
could  have  been  made  by  it.  State 
V.  Ward,  61  Vt.  153,  17  Atl.  483. 

A  Memorandum  Book  found  in  ac- 
cused's pocket  was  admitted  in  con- 
nection with  a  leaf  of  paper  found 
in  a  cabin,   to  show  that  the  paper 
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article"^  or  the  temper  of  an  animal/"  or  to  corroborate  other  evi- 
dence ;^^  to  show  the  nature  and  extent  of  injuries  received  by  a 
person/^  the  motive  therefor/^  the  manner  in  which  they  were 
occasioned/^  the  relative  positions  of  an  injured  party  and  his  assail- 
ant at  the  time  of  receiving  the  injury,'^  or  the  position  of  the  assail- 
ant only/"  or  to  make  the  description  of  the  injury  more  intelligible 
to  the  jury/'  to  furnish  a  standard  of  comparison/®   and  to  illustrate 


was    torn    from    the   book.     State   v. 
Nordstrom,  7  Wash.  506,  35  Pac.  382. 

69.  Robson  v.  Miller,  12  S.  C. 
586,  32  Am.  Rep.  518. 

70.  Line  v.  Taylor,  3  F.  &  F. 
(Eng.)  731,  where  the  court  per- 
mitted a  dog  to  be  brought  into  court 
to  enable  the  jury  to  judge  of  its 
temper,  as  fierce  and  mischievous, 
or  not. 

71.  Dorsey  v.  State,  107  Ala.  157, 
18  So.  199;  State  V.  Murphy,  118 
Mo.  7,  25  S.  W.  95 ;  State  v.  Horton, 
100  N.  C.  443,  6  S.  E.  238,  6  Am. 
St.  Rep.  613 ;  Crow  v.  Jordan,  49 
Ohio  St.  655,  Z2  N.  E.  750- 

72.  Articles    Introduced. 
United  States.  —  Baggs  v.    Martin, 

108  Fed.  2,3,  A7  C.  C.  A.   175. 

Arkansas.  —  Maclin  v.  State.  44 
Ark.  115. 

Illinois.  —  Tudor  Iron  Works  v. 
Weber,  129  111.  535,  21  N.  E.  1,078; 
Seltzer  V.  Saxton,  71  111.  App.  229, 

Indiana.  —  Story  v.   State,  99  Ind. 

Missouri.  —  State  v.  Murphy,  118 
Mo.  7,  25  S.  W.  95. 

Montana.  —  State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857. 

Tennessee.  —  Turner  v.  State,  8g 
Tenn.  547,  15  S.  W.  838. 

Profert  of  the  Person  Made. 
Citizens'  St.  R.  R.  Co.  v.  Willoeby, 
134  Ind.  563,  2iZ  N.  E.  627;  Newport 
N.  &  M.  V.  R.  Co.  V.  Carroll,  17  Ky. 
L.  Rep.  374,  31  S.  W.  132;  Orscheln 
V.  Scott,  91  Mo.  App.  352 ;  Perry  v. 
Metropolitan  St.  R.  Co.,  68  Ann.  Div. 
351,  74  N.  Y.  Supp.  I ;  Arkansas 
River  Packet  Co.  v.  Hobbs,  105 
Tenn.  29,  58  S.  W.  278. 

73.  Story  v.  State,  99  Ind.  413. 

74.  Tudor  Iron  Works  v.  Weber, 
129  111.  535,  21  N.  E.  1,078  (articles 
introduced)  ;  Quincy  Gas  and  El. 
Co.  V.  Baumann,  203  111.  295,  67  N. 
E.  807,  affirming  104  111.  App.  600 
(articles  introduced)  ;  Story  v.  State, 
99  Ind.  413,  (clothing  introduced)  ; 
Rest  7'.  Brooklyn  Heights  R.  R.  Co., 


10   App.    Div.   477.   41    N.   Y.    Supp. 
1,069   (profert  of  person  made). 

75.  Watkins  v.  State,  89  Ala.  82, 
8  So.  134;  Dorsey  v.  State,  107  Ala. 
157,  18  bo.  199;  People  V.  Wright. 
89  ]\Iich.  70,  50  N.  W.  792;  People  v. 
Wieners,  66  Mo.  13,  affirming  4  Mo. 
App.  492;  State  V.  Buchler,  103  Mo. 
203,  15  S.  W.  331. 

76.  State  v.  Porter,  32  Or.  135,  49 
Pac.  964;  King  v.  State,  13  Tex. 
App.  277. 

77.  Savary  v.  State,  62  Neb.  166. 
87  N.  W.  34 ;  McNaier  v.  Manhattan 
R.  Co..  51  Hun  644,  4  N.  Y.  Supp. 
310;  Hess  V.  Lowrey,  122  Ind.  225, 
23  N.  E.  156,  17  Am.  St.  Rep.  355,  7 
L.  R.  A.  90;  Mulhado  v.  Brooklyn  C. 
R.  R.  Co.,  30  N.  Y.  370;  Rost  v. 
Brooklyn  Heights  R.  R.  Co.,  10  App. 
Div.  477,  41  N.  Y.  Supp.  1.069;  Perry 
V.  Metropolitan  St.  R.  Co.,  68  App. 
Div.  351,  74  N.  Y.  Supp.  I. 

78.  City  of  Topeka  v.  Bradshaw, 
5  Kan.  App.  879,  48  Pac.  751,  where 
complainant'  exhibited  both  his  in- 
jured and  his  uninjured  leg  to  the 
jury. 

Com.  V.  Best,  180  Mass.  492,  62  N. 
E.  748,  where  a  bullet  which  had 
been  pushed  through  the  rifle  with 
which  it  was  alleged  the  homicide 
was  committed,  was  admitted  to  show 
that  the  rifle  marks  upon  it  coincided 
with  those  upon  the  bullets  which 
killed  deceased. 

Mortar  from  a  Well-Constmcted 
Building  was  admitted  for  compari- 
son with  the  mortar  used  in  a  build- 
ing that  collapsed.  People  v.  Bud- 
densieck,  103  N.  Y.  487,  9  N.  E.  44. 
57  Am.  Rep.  766. 

Cloth  and  Muslin,  at  Which  Shots 
Had  Been  Fired  at  various  distances, 
with  the  revolver  with  which  a  homi- 
cide was  committed,  were  admitted 
for  comparison  with  deceased's 
clothes  to  show  the  effect  of  distance 
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the  testimony  of  a  witness  or  make  it  more  intelligible  to  the  jury." 

C.  Use  for  Identification.  —  Demonstrative  evidence  may  also 
be  produced  for  identification.^" 

D.  Other  Specific  Uses  of  Profert  of  the  Person.  —  Profert 
of  the  person  is  also  proper  as  tending  to  show  sex,^^  age,^^  color,^* 
personal  resemblance,®*  the  fitness  of  a  person  to  perform  the  duties 


upon  the  powder  marks.     Sullivan  v. 
Com.,  93  Pa.  St.  284. 

79.  American  Exp.  Co.  v.  Spell- 
man,  90  111.  455. 

Effect  of  Dynamite.  —  Spies  v.  Peo- 
ple, 122  111.  I,  12  N.  E.  865.  3  Am. 
St.  Rep.  320,  where  certain  articles 
which  had  been  struck  and  torn  and 
otherwise  injured  through  the  ex- 
plosion of  the  bomb  with  which  a 
homicide  was  committed,  were  ad- 
mitted in  evidence  for  the  purpose  of 
showing  the  power  of  dynamite  as  an 
explosive  substance. 

McMahon  v.  City  of  Dubuque,  107 
Iowa  62,  77  N.  W.  517,  70  Am.  St. 
Rep.  143,  where  a  model  of  a  locomo- 
tive was  used  to  better  bring  to  the 
understanding  of  the  jury  the  use  of 
a  mechanical  device  as  a  spark  ar- 
rester. 

A  Mask,  lantern  and  Other  Im- 
plements were  used  by  state's  coun- 
sel to  enable  the  witnesses  to  de- 
scribe and  illustrate  to  the  jury  the 
appearance  of  a  burglar  at  the  time 
of  the  burglary.  State  v.  Ellwood, 
17  R.  I.  763,  24  Atl.  782. 

Moran  Bros.  v.  Snoqualmie  Falls 
Power  Co.,  29  Wash.  292,  69  Pac. 
759,  where  a  model  of  a  mechanical 
device  was  admitted. 

A  Piece  of  Broken  Flange  similar 
to  those  which  broke  from  the  wheels 
of  a  railway  car  which  was  derailed, 
was  admitted  as  illustrative  of  the 
pieces  broken  from  the  wheels  at  the 
time  of  the  derailment,  in  order  that 
the  jury  might  understand  and  ap- 
ply the  oral  evidence.  Roberts  v. 
Port  Blakely  Mill  Co.,  30  Wash.  25, 
70  Pac.  III. 

80.  England.  — Lev/is  v.  Hartley, 
7  Car.  &  P.  405- 

United  States.  — 'Qd.ggs  v.  Martin, 
108  Fed.  33,  47  C.  C.  A.  175- 

California.  —  People  v.  Goldenson, 
76  Cal.  328,  19  Pac.  161. 

/i/JMOiJ.  —  Jupitz  V.  People,  34  HI- 
S16. 
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New  Jersey.  —  Rice  v.  Rice,  47  N. 
J.   Eq.  559,  21   Atl.  286,   II   L.   R.   A. 

591- 

Nezv  York.  —  People  v.  Gardner, 
144  N.  Y.  119,  38  N.  E.  1,003,  43  Am. 
St.  Rep.  741. 

North  Carolina.  —  State  v.  Graham, 
74  N.  C.  646,  21  Am.  Rep.  493. 

Texas.  —  Early  v.  State,  9  Tex. 
App.  476. 

81.  From  Dress  and  Appearance. 
White  V.  State,  74  Ala.  31,  where  the 
jury  were  permitted  to  draw  an  in- 
ference from  the  dress  and  personal 
appearance  of  defendant,  who  was 
accused  of  living  in  adultery,  that  he 
was  of  the  male  sex. 

82.  Williams  v.  State,  98  Ala.  52, 
3  So.  333;  Com.  V.  Emmons,  98 
Mass.  6;  State  v.  Thomson,  155  Mo. 
300,  55  S.  W.  1,013;  State  v.  Arnold, 
44  N.  C.  184;  State  v.  Robinson,  32 
Or.  43,  48  Pac.  357;  Snodgrass  v. 
Bradley,  2  Grant  Cas.  (Pa.)  43- 

Contra.  —  Stephenson  v.  State,  28 
Ind.  272;  Ihinger  v.  State,  53  Ind. 
251;  Robinus  v.  State,  63  Ind.  235; 
Swigart  V.  State,  64  Ind.  598. 

In  these  cases  inspection  for  such 
purposes  was  held  erroneous  on  the 
general  grounds  (equally  applicable 
to  the  profert  of  the  person  for  aiiy 
person)  that  it  prevented  a  review  in 
the  appellate  court,  and  was  not  ex- 
pressly authorized  by  the  legislature. 
Indiana  Car  Co.  v.  Parker,  100  Ind. 
181 ;  questioning  the  soundness  of  the 
rule  of  above  cases. 

Bird  V.  State,  104  Ind.  384,  3  N.  E. 
827,  where  the  decision  was  based  on 
the  ground  of  res  judicata  merely. 

83.  Linton  v.  State,  88  Ala.  216, 
7  So.  261 ;  Gentry  v.  McMinnis,  3 
Dana  (Ky.)  382. 

84.  Paternity  and  Relationship. 
In  cases  where  the  issue  of  paternity 
or  relationship  is  involved,  the  ques- 
tion has  often  arisen  whether  or  not 
personal  resemblance  is  legitimate 
evidence  of  such  fact 
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In  some  states  it  is  held  that  while 
evidence  of  resemblance  may  throw 
little  light  on  the  issue  of  paternity, 
yet  it  may  be  introduced  as  affording 
in  most  cases  a  basis  for  a  reasonable 
deduction  on  the  part  of  the  jury.  In 
such  states  profert  of  a  child  is 
deemed  proper. 

Alabama.  — KeV.y  v.  State.  133 
Ala.  195,  32  So.  56. 

Massachusetts.  —  Finnegan  v.  Du- 
gan,  14  Allen  197 ;  Scott  v.  Donovan, 
153  Mass.  378,  26  N.  E.  871. 

Michigan.  —  People  v.  White,  53 
Mich.  537,  19  N.  W.  174. 

New  Hampshire.  —  Gilmanton  v. 
Ham,  38  N.  H.  108 ;  State  v.  Saidell, 
70  N.  H.  174,  46  Atl.  1,083,  85  Am. 
St.  Rep.  627. 

New  Jersey.  —  Gaunt  v.  State,  50 
N.  J.  L.  490,  14  Atl.  600. 

North  Carolina.  —  State  v.  Wood- 
ruflf,  67  N.  C.  89;  State  v.  Horton, 
100  N.  C.  443,  6  S.  E.  238,  6  Am.  St. 
Rep.  613. 

Ohio.  —  Crow  v.  Jordan,  49  Ohio 
St.  65s,  32  N.  E.  750. 

In  New  York  it  is  held  that,  as- 
suming that  any  deduction  can  be 
drawn  as  to  paternity  from  a  com- 
parison of  a  woman's  four  children 
whose  paternity  is  admitted,  with  the 
fifth  child  whose  paternity  is  dis- 
puted, such  comparison  can  only  be 
made  where  all  the  children  are 
present  in  court,  so  that  the  evi- 
dence should  be  open  to  the  usual 
tests  and  exceptions.  Petrie  v. 
Howe,  4  Thomp.  &  C.  (N.  Y.)  85. 

In  Other  States  it  is  held  that 
where  a  child  is  very  young,  as  three, 
six,  or  nine  months,  because  of  its 
immaturity  of  features,  personal  re- 
semblance has  no  probative  force  in 
determining  paternity  or  relationship, 
while  in  case  of  an  older  child,  as 
one  of  one  year  and  one-half,  or  two 
years,  it  has  a  certain  value.  In  the 
former  case  profert  of  the  child  is  er- 
ror, while  in  the  latter  it  is  proper. 

Illinois.  —  Robnett  v.  People,  16  111. 
App.  299. 

Iowa.  —  State  v.  Danforth,  48  Iowa 
43,  30  Am.  Rep.  387;  State  v.  Smith, 
54  Iowa  104,  6  N.  W.  153,  Z7  Am. 
Rep.  192;  State  v.  Harvey,  112  Iowa 
416,  84  N.  W.  535,  84  Am.  St.  Rep. 
350,  52  L.  R.  A.  500,  (under  two 
years  of  age). 


Afam^.  — Clark  v.  Bradstreet,  80 
Me.  454,  15  Atl.  56,  6  Am.  St.  Rep. 
221  ;  Overlock  v.  Hall,  81  Me.  348, 
17  Atl.  169. 

Texas.  —  Copeland  v.  State,  (Tex. 
Crim.),  40  S.  W.  589. 

In  Kansas  the  age  at  which  pro- 
fert of  a  child  to  prove  resemblance 
may  be  made  is  a  matter  for  the  dis- 
cretion of  the  trial  court.  Shorten  v. 
Judd,  56  Kan.  43,  42  Pac.  337,  54 
Am.  St.  Rep.  587. 

In  Massachusetts  and  New  Jersey 
the  doctrine  that  age  can  have  any 
effect  on  the  competency  of  evidence 
of  resemblance  as  distinguished  from 
its  weight,  is  expressly  repudiated. 
Scott  V.  Donovan,  153  Mass.  378,  26 
N.  E.  871 ;  State  V.  Gaunt,  50  N.  J.  L. 
490,  14  Atl.  600. 

In  Other  States  it  is  held  that  re- 
semblances are  too  vague,  uncertain, 
and  fanciful,  and  that  consequently 
evidence  thereof  is  incompetent  to 
show  paternity  or  relationship. 
Hence  profert  of  the  person  is  im- 
proper, because  immaterial  and 
worthless. 

Risk  V.  State,  19  Ind.  152,  where 
the  further  objection  was  made  to 
profert  on  an  issue  of  paternity,  that 
it  involved  the  necessity  of  giving  the 
alleged  father  in  evidence.  Also 
Reitz  V.  State,  ^z  Ind.  187.  But 
compare  the  Indiana  cases  cited  under 
note  73  above,  which  declare  that 
profert  of  the  person  is  improper  for 
any  purpose. 

Hanawalt  v.  State,  64  Wis.  84.  24 
N.  W.  489,  54  Am.  Rep.  588,  where 
it  is  generally  conceded,  however, 
that  resemblance  is  competent  evi- 
dence of  paternity,  even  in  case  of  a 
young  infant,  where  the  alleged 
parents  belong  to  different  races,  and 
under  such  circumstances  profert  is 
proper. 

jNIorrison  v.  People  ex  rel  Richard, 
52  111.  App.  482,  where  the  mother 
was  one-sixteenth  negro  blood,  the 
putative  father  a  negro,  and  the 
person  whom  he  in  rebuttal  claimed 
to  be  the  father,  an  Italian. 
State  V.  Harvey,  112  Iowa  416,  84 
N.  W.  535,  84  Am.  St.  Rep.  350,  52 
L.  R.  A.  500;  Clark  v.  Bradstreet, 
80  Me.  454,  15  Atl.  56.  6  Am.  St. 
Rep.  221 ;  Warlick  v.  White,  76  N. 
C.  1 75. 

Thus    whenever     evidence    of     re- 
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intrusted  to  him,^^  or  the  condition  of  a  member  of  the  body  at  the 
time  of  a  trial.*'' 

II.  PRODUCTION  IN  COURT. 

1.  Right  to  Introduce.  —  A.  Usually  Rests  in  Discretion  of 
Trial  Court.  —  The  fitness  of  any  particular  article  to  be  used  as 
demonstrative  evidence,®'^  and  the  admission  as  demonstrative  evi- 
dence of  fit  articles,*^  usually  rest  in  the  discretion  of  the  trial 
court,  notwithstanding  the  mutual  consent  of  the  parties  to  its 
admission.®^ 

B.  Matter  oe  Right  in  Certain  Cases.  —  But  where  the 
demonstrative  evidence  oft'ered  is  the  only  or  the  chief  evidence  on 
an  issue, ^"^  or  more  satisfactory  than  any  otherwise  produceable,^^  it 
is  admissible  as  of  right. 

C.  Time  for  Production.  —  The  court  properly  refuses  to 
permit  profert  of  the  person  to  be  made  where  not  suggested  until 
after  the  evidence  is  closed.''^ 


semblance  is  material,  profert  of  the 
person  is  proper.  See  article  '"  Bas- 
tardy." 

86.  Keith  v.  New  Haven  &  N. 
Co.,  140  Mass.  17s,  3  N.  E.  28,  v/here, 
a  trainman  having  been  injured 
through  a  defective  handhold  on  a 
freight  car,  on  an  issue  as  to  the 
competency  of  the  car  inspector  in- 
trusted with  the  repair  thereof,  the 
jury  were  permitted  to  consider  his 
appearance  and  conduct  while  testi- 
fying to  aid  in  determining  whether 
or  not  he  had  suitable  qualifications 
and  sufficient  intelligence  to  perform 
his  duties. 

86.  Edwards  v.  Common  Council 
of  Three  Rivers,  96  Mich.  625,  55  N. 
W.  1,003. 

87.  Cumbrous  Articles —  In  Ten- 
nessee, an  article  being  inadmissible 
when  too  cumbrous  (see  note  above), 
whether  or  not  an  article  is  too 
cumbrous  and  so  inadmissible  is  a 
question  committed  to  the  discretion 
of  the  trial  court.  Jackson  v.  Pool, 
91  Tenn.  448,  19  S.  W.  324. 

88.  California.  —  Code  Civ.  Proc, 
§1,954;  American  Exp.  Co.  v.  Spell- 
man,  90  111.  455  ;  Tudor  Iron  Works  z/. 
Weber,  129  111.  535,  21  N.  E.  1,078; 
Jefiferson  Ice  Co.  v.  Zwicokoski,  78 
111.  App.  646;  Swift  V.  O'Neill,  88 
111.  App.  162;  Quincy  Gas  &  El.  Co. 
V.  Baumann,  203  111.  295,  67  N.  E. 
807,  affirniing  104  111.  App.  600; 
Mont.  Code  Civ.  Proc,  §  3.250 ;  Mc- 
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Naier  v.  Manhattan  R.  Co.,  51  Hun 
644,  4  N.  Y.  Supp.  310;  Clark  v. 
Brooklyn  Heights  R.  Co.,  78  Aot). 
Div.  478,  79  N.  Y.  Supp.  811;  Burris 
V.  Endy,  I  White  &  W.  Civ.  Cas.  Ct. 
App.    (Tex.)    758. 

89.  Hunter  v.  Allen,  35  Barb.  (N. 
Y.)  42. 

90.  Obscene  Pictures People  v. 

Muller,  32  Hun  (N.  Y.)  209,  where, 
in  a  prosecution  for  selling  indecent 
and  obscene  pictures,  the  court  held 
that  the  pictures  complained  of  were 
intended  by  the  legislature  to  be  ad- 
mitted as  the  evidence  of  their  in- 
decency and  obscenity. 

91.  A  Hatchet  with  which  a 
homicide  was  alleged  to  have  been 
committed  was  admitted  as  of  right. 
McDonel  v.  State,  90  Ind.  320. 

To  Determine  Hace — Warlick  v. 
White,  76  N.  C.  175,  where,  on  a 
claim  that  a  certain  person  whose 
paternity  was  in  issue  was  of  mixed 
blood,  the  court  held  that  profert  of 
such  person  might  be  made  as  of 
right. 

House  V.  State,  (Tex.  Crim.),  57 
S.  W.  825,  where  on  an  issue  as 
to  whether  certain  hair  was  human 
hair,  after  witnesses  had  been  unable 
to  distinguish  it  from  certain  squir- 
rel hair,  the  specimens  of  hair  were 
held  to  be  admissible  as  of  right. 

92.  Bagley  v.  Mason,  69  Vt.  175, 
37  Atl.  287. 
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D.  Discretion  Reviewable  Only  Where  Clearly  Abused. 
The  exercise  of  the  discretion  of  the  trial  court  is  not  reviewable  on 
appeal  except  in  case  of  a  clear  and  palpable  abuse  of  discretion."^ 

2.  Power  to  Compel  Production.  —  A.  Articles.  —  Production 
Compellable.  —  In  some  jurisdictions  a  court  has  power  to  compel 
the  production  in  court  of  an  article  which  is  desired  for  use  as 
demonstrative  evidence.^*     In  others  no  such  power  is  recognized."^ 

B.  Profert  of  Person.  — a.  Compellable  Where  Not  Incriminat- 
ing. —  Where  it  will  not  be,  in  effect,  to  compel  a  person  to  incrimin- 
ate himself,  a  court  also  has  power,  in  some  jurisdictions,  to  compel 
a  person  to  make  profert  of  himself  before  the  jury.""  But  where 
such  profert  will  compel  him  to  incriminate  himself  in  any  manner, 
the  court  cannot  compel  the  same."^     In  some  jurisdictions,  how- 


93.  Jefferson  Ice  Co.  v.  Zwicok- 
oski,  yd-  111.  App.  646;  Chicago  &  A. 
R.  R.  Co.  V.  Clausen,  173  111.  100,  50 
N.  E.  680;  Burris  v.  Endy,  i  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  758. 

Th-ere  is  no  a^use  of  discretion  in 
admitting  in  evidence  an  article  be- 
longing to  a  person  violently  killed 
and  found  on  the  accused  after  the 
homicide.  People  v.  Westlake,  134 
Cal.  505,  66  Pac.  731. 

94.  The  Court  Compelled  the  Pro- 
duction of  a  Dog  under  penalty  that 
the  party  in  whose  possession  it  was 
would  not  be  allowed  to  produce  it 
as  part  of  his  case,  were  this  not 
done ;  Lewis  v.  Hartley,  7  Car.  & 
P.  (Eng.)  405.  Holland  v.  Fox,  3 
El.  &  Bl.  977,  23  L.  J.  Q.  B.  357, 
where  the  court  said  that  the  courts 
of  equity  have  this  power. 

By  the  Patent  Law  Amendment 
Act,  1852,  (15  &  16  Vict.  c.  83,  s. 
42)  the  patent  courts  of  England 
were  given  power,  on  the  application 
of  a  party  to  an  infringement  suit, 
to  compel  the  production  for  inspec- 
tion of  the  article  in  question. 

California.  —  Code  Civ.  Proc, 
§  1,985. 

Kentucky.  —  Code  Prac.  Crim. 
Cas.,   §  152. 

Montana.  —  Code  Civ.  Proc, 
§  3.300. 

95.  Rationale.  _  It  would  be  a 
new  feature  in  the  administration  of 
our  jurisprudence  to  compel  a  party 
or  witness  to  produce  a  chattel  in 
court  for  inspection,  upon  the  trial 
of  an  issue.  I  believe  that  such  a 
proceeding  is  never  ordered  against 
the  objection  of  a  party.  Hunter  v. 
Allen,  35  Barb.  (N.  Y.)  42. 


96.  California.  —  People  v.  Gold- 
enson,  76  Cal.  328,  ig  Pac.  161,  where 
accused  was  compelled  to  stand  be- 
fore the  jury   for  identification. 

Kansas.  —  Mchxson,  T.  &  S.  R 
R.  R.  Co.  V.  Thul,  29  Kan.  466. 

Neiv  York.  —  People  v.  Gardner, 
144  N.  Y.  119,  38  N.  E.  1,003,  43 
Am.  St.  Rep.  741,  where,  however, 
it  was  merely  held  that  to  compel 
accused  to  stand  for  identification 
was  proper. 

Minnesota.  —  Hatfield  v.  St.  Paul 
&  D.  R.  R.  Co..  33,  Minn.  130,  22  N. 
W.    176,   53   Am.    Rep.    12. 

North  Carolina.  —  Warlick  v. 
White,  76  N.  C.  175. 

Rationale. —  "  Testimony  which  is 
open  to  one  party  ought  logically  to 
be  open  to  his  opponent,  if  it  can 
be  obtained  with  due  regard  to  de- 
cency, and  in  the  orderly  conduct  of 
the  trial."  Graves  v.  City  of  Battle 
Creek,  95  Mich.  266,  270,  54  N.  W. 
757,  35  Am.  St.  Rep.  561,  19  L.  R.  A. 
641. 

97.  In  some  states  it  is  virtually 
held  that  to  compel  profert  of  an 
accused  person  for  any  purpose  (ex- 
cept identification),  in  the  proceed- 
ing in  which  he  is  being  tried  for 
the  alleged  offense,  is  improper  as 
compelling  him  to  incriminate  him- 
self. Black-well  v.  State,  67  Ga.  76, 
44  Am.  Rep.  717;  Atchison,  T.  &  S. 
R  R.  Co.  V.  Thul,  29  Kan.  466; 
State  V.  Jacobs,  50  N.   C.  259. 

To  Compel  Accused  to  Stand 
merely  for  identification  does  not 
violate  the  principle  that  he  shall 
not  be  compelled  to  be  a  witness 
against  himself.  People  v.  Golden- 
son.  76  Cal.  328,  19  Pac.  161 ;  People 
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ever,  profert  cannot  be  compelled  at  all."^ 

b.  Compelling  Profert  a  Matter  of  Discretion.  —  Whether  or  not 
profert  shall  be  compelled,  where  compellable,  is  a  matter  within 
the  discretion  of  the  trial  court.'"* 

c.  Refusal  to  Compel,  Where  Proper.  —  Where  the  evidence  obtain- 
able by  profert  is  merely  cumulative,^  or  where  the  sense  of  decency 
of  the  person  whose  member  is  to  be  exhibited  may  be  offended,^  a 
refusal  to  compel  its  production  is  proper. 

d.  Where  Improper.  —  But  to  refuse  to  compel  profert  of  the 
person  on  the  sole  ground  that  it  transcends  the  power  of  the  court 
is,  where  such  profert  is  compellable,  reversible  error.''  The  appel- 
late court  will  only  interfere  in  case  of  a  plain  abuse  of  discretion.* 

3.  Proofs  Preliminary  to  Introduction  in  Evidence.  —  A.  Show- 
ing OF  Relevancy.  —  In  order  to  become  admissible  as  demon- 
strative evidence,  a  sensible  object  must  be  shown  to  have  some 
relevancy  to  or  connection  with  some  matter  in  issue  ;^  evidence 


V.  Gardner,  144  N.  Y.  np,  38  N,  E. 
i>003,  43  Am.   St.   Rep.  741. 

Prisoner  Forced  to  Show  His 
Face.  —  To  compel  a  prisoner  who 
has  concealed  his  face  to  remove 
the  veil  or  mask  therefrom,  in  order 
that  he  may  be  identified,  does  not 
compel  him  to  be  a  witness  against 
himself.  State  v.  Graham,  74  N.  C. 
646,  21    Am.   Rep.  493. 

Prisoner  Compelled  to  Exhibit  His 
Arm — It  is  not  compelling  a  per- 
son to  incriminate  himself  to  comoel 
him  to  bare  his  right  forearm  for 
the  purpose  of  identifying  him  by  a 
tattoo  mark  thereon.  State  v.  Ah 
Chuey,  14  Nev.  79,  33  Am.  Rep.  530. 
In  the  same  case  the  court  also  held 
that  to  compel  the  accused  to  exhibit 
himself  is  not  objectionable  as  in 
any  way  unjustly  or  improperly 
prejudicing  his  case  before  the  jury. 

93.  Examination  of  Eyes — Park- 
er V.  Enslow,  102  111.  272,  40  Am. 
Rep.  588,  where  it  was  held  that 
the  court  had  no  power  to  compel 
complainant  to  permit  his  eyes 
(which  were  alleged  to  have  been 
injured  by  the  act  comnlained  of) 
to  be  examined  by  physicians  in  the 
presence  of  the  jury. 

99.  Atchison,  T.  &  S.  F.  R.  R. 
Co.  V.  Thul,  29  Kan.  466;  Hatfield 
V.  St.  Paul  &  D.  R.  R.  Co.,  33  Minn. 
130,  22  N.  W.  176,  53  Am.  Rep.  12. 

1.  Atchison,  T.  &  S.  F.  R.  R.  Co. 
V.  Thul,  29  Kan.  466;  Graves  v.  City 
of  Battle  Creek,  95  Mich.  266,  54 
N.  W.  735,  35  Am.  St.  Rep.  561,  19 
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L.  R.  A.  641 ;  Hatfield  v.  St.  Paul  & 
D.  R.  R.  Co.,  2>2>  Minn.  130,  22  N.  W. 
176,  53  Am.  Rep.  12. 

2.  Graves  v.  City  of  Battle  Creek, 
95  Mich.  266,  54  N.  W.  757.  35  Am. 
St.  Rep.  561,   19  L.  R.  A.  641. 

3.  Graves  v.  City  of  Battle  Creek, 
95  Mich.  266,  54  N.  W.  757,  35  Am. 
St.  Rep.  561,  19  L.  R.  A.  641 ;  Ala- 
bama G.  S.  R.  Co.  V.  Hill,  90  Ala. 
71,  8  So.  90. 

4.  Hatfield  v.  St.  Paul  &  D.  R.  R. 
Co.,  33  Minn.  130,  22  N.  W.  176,  53 
Am.  Rep.  12;  Shippard  v.  Railway 
Co.,  85  Mo.  629;  Owens  v.  Railroad 
Co.,  95  Mo.  169.  8  S.  W.  350. 

5.  U.  S.  V.  Craig,  4  Wash.  C.  C. 
729,  25  Fed.  Cas.  No.   14,883. 

Sufficiency  of  Evidence  of  Rele- 
vancy.—  Evidence  tending  to  show 
that  the  person  killed  had  three 
wounds  on  her  head  produced  by  a 
blunt  instrument,  that  accused  and 
deceased  were  seen  going  together 
toward  the  place  where  deceased's 
body  was  afterwards  found,  and  that 
at  that  time  accused  had  in  his  hand 
the  gun  found  near  the  body,  was 
sufficient  to  render  the  gun  ad- 
missible. Ezell  V.  State,  103  Ala.  8, 
15  So.  818. 

Evidence  that  accused  borrowed  a 
certain  gun,  and  with  this  in  his 
hand  later  told  his  room-mate  that 
he  would  kill  the  deceased,  and  was 
afterwards  seen  going  toward^  the 
place  of  the  homicide  with  it,  is 
sufficient  to  render  the  gun  admis- 
sible. People  V. .  Sullivan,  129  Cal. 
557,  62  Pac.  loi. 
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merely  raising  a  conjecture  that  it  is  so  connected  is  insufficient  to 
render  it  admissible." 

B.  Preliminary  Proofs  Requisite  for  Particular  Sorts  of 
Demonstrative  Evidence.  —  a.  Article  Displayed  for  Its  Own 
Sake. —  (1.)  Identification.  —  Necessity  Therefor.- — An  article  which 
it  is  sought  to  introduce  as  the  particular  article  involved  in  a 
certain  transaction  must  be  identified  as  such  article  as  prerequisite 
to  its  admission  in  evidence."^     It  is  not,  however,  necessary  that  a 


Laundry  Marks —  Evidence  that 
the  person  violently  killed  took  a 
package  containing  shirts  and  cuffs 
to  a  certain  laundry  only  once,  that 
the  shirts  were  marked  and  an  entry 
made  in  the  books,  and  that  the  entry 
corresponded  with  the  laundry  marks 
on  certain  shirts  found  in  accused's 
possession  after  the  homicide,  is 
sufficient  to  render  them  admissible 
in  evidence.  So  also  the  fact  that  a 
cuff  found  in  accused's  possession 
after  the  homicide  has  upon  it  the 
initials  of  the  person  violently  killed 
is  sufficient  preliminary  proof  to  ren- 
der it  admissible.  People  v.  West- 
lake,  134  Cal.  505,  66  Pac.  731. 

6.  Testimony  of  a  physician  that 
the  blow  upon  the  head  of  the  per- 
son violently  killed  must  have  been 
made  by  some  rather  large  and 
smooth  instrument,  and  that  it  could 
have  been  produced  by  a  stick  such 
as  that  which  was  offered  in  evi- 
dence as  the  instrument  with  which 
the  fatal  blow  was  struck,  is  insuf- 
ficient to  render  it  admissible,  as 
from  such  testimony  the  blow  might 
as  well  have  been  produced  by  any 
other  large  and  smooth  implement. 
People  V.  Hill,  123  Cal.  571,  56  Pac. 
443- 

7.  People  V.  Hill,  123  Cal.  ^71,  56 
Pac.  443;  State  v.  Tippet,  94  Iowa 
646,  63  N.  W.  445;  McGrail  v.  City 
of  Kalamazoo,  94  Mich.  S2,  53  N, 
W.  955;  Murrah  v.  State,  (Tex. 
Crim.  App.),  63  S.  W.  318. 

In  many  other  cases  it  is  assumed 
or  intimated  that  identification  is 
necessary. 

Alabama.  —  Ezell  v.  State,  103  Ala, 
8,  15  So.  818. 

Georgia.  —  Adams  v.  State,  g'^  Ga. 
166,  18  S.  E.  553. 

Illinois.  —  Painter  v.  State,  147  111. 
444,  35  N.  E.  64;  Von  Rceden  v. 
Evans,  52  111.  App.  209;  Quincy  Gas  & 
El.  Co.  V.  Baumann,  203  111.  295,  67 


N.  E.  807,  affirming  104  111.  App. 
600. 

Massachusetts.  —  Boucher  v.  Robe- 
son Mills,  182  Mass.  500,  65  N.  E. 
819. 

Michigan.  —  Stevenson  v.  Michi- 
gan Log  Towing  Co.,  103  Mich. 
412,  61  N.  W.  536. 

Nezv  York.  —  People  v.  Fernandez, 
35  N.  Y.  49;  Gardiner  v.  People,  6 
Park.  Crim.  Rep.  15s;  King  v.  New 
York  C.  &  H.  R.  R.  R.  Co.,  72  N.  Y. 
607. 

Texas.  —  King  v.  State,  13  Tex. 
App.  277;  Levy  v.  State,  28  Tex. 
App.  203,  12  S.  W.  5Qt):  Head  v. 
State.  40  Tex.  Crim.  265,  50  S.  W. 
352;  Barkman  v.  State,  41  Tex.  Crim. 
105,  52  S.  W.  73. 

Evidence  of  Identity  Sufficient. 
Evidence  herein  held  sufficient  to 
warrant  the  admission  of  a  knife  of 
deceased  in  evidence.  Fuller  r. 
State,   117   Ala.  36,  23   So.  688. 

Testimony  of  the  coroner  that  cer- 
tain clothes  offered  in  evidence  were 
those  taken  from  the  body  of  the  de- 
ceased by  him,  together  with  testi- 
mony of  a  witness  that  she  knew 
the  clothes  deceased  was  wearing  and 
that  they  were  those  produced  by  the 
coroner,  sufficiently  identifies  the 
clothes  to  render  them  admissible 
in  evidence.  State  v.  Cadotte,  17 
Mont.  315,  42   Pac.  857. 

Evidence  that  the  body  of  a  person 
violently  killed  was  buried  in  the 
clothing  worn  by  him  at  the  time 
of  the  homicide;  that  twentv-two 
days  later  his  body  was  exhumed 
and  the  clothing  removed  by  the 
coroner,  in  whose  custody  the  cloth- 
ing has  since  been,  together  with  evi- 
dence identifying  the  clothing  pro' 
duced  in  court  with  that  removed 
from  the  exhumed  body,  sufficiently 
identifies  the  clothing  to  render  it 
aamissible.  State  v.  Porter,  32  Or. 
135,  49  Pac.  964. 
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witness  be  examined  as  to  the  description  of  an  article  before  it  can 
be  displayed  to  him  for  identification.^ 

Manner  of  Identification  on  Retrial.  —  Where  the  person  who  has 
identified  an  article  on  one  trial  of  an  issue  dies  before  a  retrial 
thereof,  the  testimony  on  the  retrial  of  a  person  present  in 
court  on  the  former  trial,  when  the  article  was  so  identified,  that 
the  article  offered  on  the  retrial  is  the  article  identified  by  deceased 
on  the  former  trial,  and  that  he  saw  it  identified  at  that  time,  lays 
sufficient  predicate  for  its  admission.'* 

(2.)  Care  and  Custody.  —  Necessity  of  Showing  in  Respect  Thereto. 
Where  the  nature  of  an  article  is  such  that  its  identity  cannot 
otherwise  be  established,  the  care  and  custody  thereof  during  the 
interim  before  the  trial  must  be  proved.^"  But  where  the  identity 
and  relative  condition  of  the  article  at  the  time  of  the  introduction 
and  at  the  time  of  the  transaction  in  issue  can  be  shown  without 
proof  of  the  intervening  care  and  custody,  proof  thereof  is  unnec- 
essary.^* 

(3.)  Article  Offered  to  Show  Condition  at  Time  of  Transaction.  —  Proof 
of  Sameness  of  Condition  Always  Sufficient. —  Where  an  article  is  offered 
in  evidence  to  show  the  condition  at  the  time  of  the  transaction  in 


Evidence  of  Identity  Insufficient, 

Evidence  that  a  stick  with  which  the 
prosecuting  witness  was  alleged  to 
have  been  injured  by  accused  was 
found  by  witness  the  second  day 
after  the  difficulty  about  6o  yards 
from  the  scene  of  the  difficulty,  and 
that  the  witness  thought  he  found 
hair  or  wool  upon  it,  is  insufficient 
evidence  of  identity  to  render  it  ad- 
missible in  evidence,  where  the 
prosecuting  witness  positivelv  re- 
fused to  identify  it.  Parrott  v.  Com., 
20  Ky.  L.  Rep.  761,  47  S.  W.  452. 

8.  Sullivan  v.  Com.,  93  Pa.  St. 
284. 

A  question  to  a  witness  who  is 
identifying  an  article,  "  Have  you 
any  doubt  that  this  is  the  same 
piece?"  was  held  proper  in  the  case 
of  King  V.  New  York  C.  &  H.  R. 
R.  R.  Co.,  72  N.  Y.  507,  where  it 
was  said  that  such  question  was 
proper  to  test  the  strength  of  the 
witness'  opinion  or  belief,  the  issue 
of  identity  being  one  in  which  a 
witness  may  testify  to  opinion  or 
belief. 

9.  State  r>.  Cushing,  17  Wash. 
544,  50  Pac.  512. 

10.  A  Bottle  Supposed  to  Con- 
tain Nitroglycerine  and  alleged  to 
have  been  taken  from  accused  at  the 
time  of  his  arrest,  is  not  admissible 
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where  it  is  shown  to  have  passed 
into  the  possession  of  a  third  party 
for  an  indefinite  period  and  there  is 
an  entire  absence  of  testimony  as  to 
the  manner  in  which  the  exhibit  and 
its  contents  were  kept  or  preserved 
while  in  his  possession.  State  v. 
Phillips,  118  Iowa  660,  92  N.  W. 
876. 

11.  Identity  and  Condition  Other- 
wise Shown —  Where  the  skull  of 
a  person  violently  killed  is  in  every 
essential  particular  in  the  conaition 
in  which  it  was  found  after  the  hom- 
icide, the  objection  that  it  was  not 
proved  to  have  been  properly  guarded 
or  kept  so  as  to  preserve  it  from 
interference  during  the  interim,  is 
not  well  taken.  State  v.  Novak,  109 
Iowa  717,  79  N.  W.  465. 

Where  a  hat  is  shown  to  be  the 
identical  hat  worn  by  deceased  at 
the  time  of  the  homicide,  and  to  be 
in  practically  the  same  condition  as 
then,  the  fact  that  its  custody  and 
care  during  the  two  weeks  immedi- 
ately following  the  homicide  are  not 
accounted  for  does  not  render  it  in- 
admissible. Under  such  circum- 
stances there  is  no  merit  in  the  ob- 
jection to  its  admissibility  that  there 
had  been  during  the  two  weeks'  in- 
terval too  great  opportunity  for  tarn- 
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issue,  proof  that  its  condition  is  then  the  same  as  at  such  time  is 
always  sufficient  to  render  it  admissible.^- 

Changes  of  Condition.  —  Without  showing  that  the  condition  has 
remained  the  same,  preHminary  proof  of  the  nature  of  any  altera- 
tions in  condition  which  an  article  has  undergone  is  sufficient  to 
render  it  admissible,"  where  the  alterations  do  not  affect  it  in 
material  respects,  or  are  matters  explicable  to  the  jury.^* 

Changes  of  Condition  Rendering  Inadmissible.  —  An  article  which, 
under  the  circumstances,  may  reasonably  be  supposed  to  have  so 
altered  between  the  time  of  the  transaction  in  issue  and  the  time  of 
the  trial  that  from  its  condition  at  the  time  of  the  trial  a  correct 
inference  could  not  with  reasonable  certainty  be  drawn  by  the  jury 
as  to  its  condition  at  the  time  of  the  transaction,  is  inadmissible.^^ 


pering  with  it.  Head  v.  State,  40 
Tex.  Crim.  265,  50  S.  W.  352. 

12.  State  V.  Hossack,  116  Iowa 
194,  89  N.  \V.  1,077,  where  it  was 
held  that  hairs  taken  from  an  ax 
with  which  a  murder  was  supposed 
to  have  been  committed  were  not 
admissible  without  proof  that  they 
had  not  been  tampered  with. 

State  V.  Goddard,  146  AIo.  177,  48 
S.  \v/'.  82,  where  the  door  of  a  room 
where  a  homicide  was  committed 
was  held  inadmissible  without  proof 
that  it  had  remained  in  tne  same  con- 
dition since  the  homicide. 

In  a  number  of  cases  it  is  inti- 
mated or  assumed  that  the  article 
must  be  in  the  same  condition. 
People  V.  Hawes,  98  Cal.  648,  3.3  Pac 
791 ;  Painter  v.  People,  147  Ih.  444. 
35  N.  E.  64;  State  V.  Tippet,  94  Iowa 
646,  63  N.  W.  445;  People  v.  Kin- 
ney, 124  Mich.  486,  83  N.  W.  147; 
State  V.  Buchler,  103  Mo.  203,  15 
So.  331 ;  King  V.  New  York  C.  &  H. 
R.  R.  R.  Co.,  72  N.  Y.  607. 

13.  Ezell  V.  State,  103  Ala.  8, 
15  So.  818;  Wynne  v.  State,  56  Ga. 
113;  Boucher  V.  Robeson  Mills,  182 
Mass.  500,  65  N.  E.  819. 

14.  Immaterial      or     Identifiable 

Alterations The    fact   that   a   gun, 

otherwise  admissible  in  evidence, 
was  further  broken  between  tha  time 
when  first  picked  up  near  the  body 
of  a  person  who  had  been  murdered 
and  when  ofifered  in  evidence  at  th? 
trial,  is  no  sufficient  ground  for  al- 
together excluding  it  from  evidence. 
Ezell  V.  State,  103  Ala.  8,  15  So.  818. 

A  pistol  and  cartridges  which  have 
been  fired  off  after  the  fight  in  which 
a   party   was   killed,   and   before   the 

19 


trial  of  accused  for  the  murder,  are 
admissible  in  evidence  on  such  trial. 
Wynne  v.   Stale,  56  Ga.   II3- 

A  bullet  upon  which  identification 
marks  had  been  placed,  but  in  other 
respects  in  the  same  condition  as 
when  taken  from  the  wound  of  the 
victim  of  the  homicide,  is  admissible. 
State  V.  Tippet,  94  Iowa  646,  63 
N.  W.  445- 

A  piece  of  belting,  the  breakase  of 
which  caused  the  personal  injuries 
complained  of,  is  admissible,  not- 
withstanding that  after  the  accident 
the  rotten  part  was  cut  off  and  a 
new  piece  put  in.  Boucher  v.  Robe- 
son Mills  Co.,  182  Mass.  500,  65  N. 
E.  819. 

The  fact  that  the  coat  of  a  person 
who  had  been  shot  was,  after  his 
death,  given  to  a  negro,  who  had 
since  worn  it  and  had  cut  off  the 
skirt  of  the  coat,  and  whose  wife  had 
sewed  patches  over  the  bullet  holes, 
does  not  render  it  inadmissible,  where 
it  was  not  pretended  that  it  had  been 
tampered  with,  or  that  it  did  not 
show  the  character  and  location  of 
the  bullet  holes,  just  as  they  appeared 
upon  it  immediately  after  the  homi- 
cide. Levy  V.  State,  28  Tex.  App. 
203,  12  S.  W.  596. 

15.  Alteration  by  Exposure. —On 
an  issue  as  to  whether  a  bridge 
through  which  a  train  fell  was  sound 
or  decayed,  a  piece  of  decayed  tim- 
ber cut  ten  months  after  the  accident 
from  the  part  of  the  bridge  that  re- 
mained standing  at  the  time  of  the 
accident  is  inadmissible.  Mann  v.  S. 
C.  &  P.  R.  Co.,  46  Iowa  637. 

On  an  issue  as  to  whether  or  not  a 
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(4.)  Article  Offered  to  Show  Quality  at  Time  of  Trial. — Deterioration 
Throuirh  Fault  of  Party  Offering.  —  Where  the  present  quaUty  of  an 
article  at  the  time  of  the  trial  is  in  issue,  the  fact  that  the  party 
against  whom  it  is  offered  in  evidence  claims  that  its  faulty  condi- 
tion is  chargeable  to  the  party  offering  it  in  evidence,  does  not  render 
it  inadmissible.^® 

b.  Article  for  Comparison.  —  Where  an  article  is  introduced  as 
a  standard  of  comparison,  preliminary  evidence  showing  that  in 
essential  respects  it  affords  a  trustworthy  standard  of  comparison 
is  sufficient  to  render  it  admissible.^^ 

c.  Samples  and  Specimens.  —  What  Constitutes  Sample.  —  A 
separable  part  of  a  larger  substance,  of  homogeneous  character,  may 
be  used  as  a  sample.^®  Preliminary  evidence  that  it  is  like  the 
article  of  which   it   is  offered  as  a  sample  is   sufficient  to  render 


derailment  was  caused  by  a  defective 
rail,  the  pieces  of  the  broken  rail, 
after  being  exposed  to  the  weather 
from  January  to  June,  are  inadmissi- 
ble. "  After  such  exposure  no  inex- 
perienced man  could  tell  whether 
there  were  any  flaws  in  the  iron  at 
the  places  where  it  was  broken ;  and 
it  is  equally  clear  that  the  inexpe- 
rienced jurors  would  not  be  compe- 
tent, from  mere  inspection,  to  deter- 
mine the  quality  of  the  iron  at  the 
time  of  the  breakage.  ...  It 
would  certainly  require  more  than 
ordinary  skill  and  knowledge  in  any 
person  to  draw  any  correct  inference 
from  such  examination  of  the  broken 
rail.  .  .  .  The  question  of  the  de- 
cay and  rottenness  of  iron  is  not  a 
question  of  common  knowledge 
which  is  supposed  to  be  known  by 
all  men  of  ordinary  intelligence.  It 
is  not  like  the  decay  and  rottenness 
of  wood,  the  evidences  of  which  are 
so  clear  and  manifest  that  any  per- 
son of  ordinary  intelligence  can  un- 
derstand them."  Stewart  v.  Everts, 
76  Wis.  35,  44  N.  W.  1,092,  20  Am. 
St.  Rep.  17. 

16.  A  Sample  of  a  Fertilizer, 
the  quality  of  which  was  in  issue, 
was  offered  in  evidence  after  testi- 
mony had  been  given  as  to  the  mode 
in  which  it  had  been  treated  since  in 
the  possession  of  the  person  offering 
it  in  evidence ;  it  was  held  that  the 
fact  that  the  party  against  whom  it 
was  offered  claimed  that  such  person 
had  not  treated  it  in  the  proper  man- 
ner, preparatory  to  its  use  as  a  fer- 


tilizer, did  not  render  it  inadmissible 
in  evidence.  Whether  or  not  its  con- 
dition when  offered  in  evidence  was 
to  be  attributed  to  any  defect  in  its 
condition  at  the  time  of  sale,  or  to 
improper  treatment  by  such  person, 
was  a  question  for  the  jury,  not  a 
question  of  its  competency  as  evi- 
dence. Robson  V.  Miller,  12  S.  C. 
586,  32  Am.  Rep.  518. 

17.  Where  two  bullets  which  were 
found  in  deceased's  body  were  intro- 
duced in  evidence,  a  bullet  of  the 
same  caliber  which  had  been  pushed 
through  the  rifle  with  which  it  was 
alleged  the  shooting  was  done,  was 
admissible  to  show  that  the  marks 
from  the  rifle  in  the  two  cases  coin- 
cided. Com.  V.  Best,  180  Mass.  492, 
62  N.  E.  748. 

18.  A  box  of  prunes,  being  a  part 
of  an  entire  lot,  is  admissible  in  evi- 
dence, as  a  finished  and  separable 
part  of  a  manufactured  product,  the 
character  of  which  is  in  question.  E. 
E.  Thomas  Fruit  Co.  v.  Start,  107 
Cal.  206,  40  Pac.  336. 

Where  the  quality  of  a  certain 
pavement  is  in  issue,  a  sample  of  the 
stone  from  which  it  was  made,  other- 
wise admissible,  is  not  rendered  in- 
admissible by  the  fact  that  a  block  of 
the  pavement  might  instead  have 
been  introduced  in  evidence.  It  was 
not  necessary  to  dig  up  a  part  of  the 
street  and  bring  it  into  court.  City 
of   Philadelphia   v.   Rule,  93   Pa.    St. 

^5-  .  .         , 

In  an  action  for  the  conversion  of 

a    stock    of   general    merchandise,    a 


Vol.  IV 


DBMONSTRATIVB  EVIDENCE. 


291 


it  admissible  as  such.^«  Where  a  small  portion  of  the  goods 
involved  in  the  controversy  is  offered  in  evidence,  it  may  be  admissi- 
ble, although  not  a  fair  sample,  its  fairness  or  otherwise  going  only 
to  the  weight  of  the  evidence.^*^ 

d.  Models.  —  Notice  of  Intention  to  Make  Unnecessary.  —  Notice 
to  the  party  against  whom  a  model  is  offered  in  evidence,  of  the 
intention  of  the  party  offering  it  in  evidence  to  make  such  model, 
is  not  a  necessary  prerequisite  to  its  admission.^^ 

e.  Profert  of  the  Person.  —  (l.)  Proof  That  Condition  Is  Result  of 
Alleged  Injury.  —  Where  profert  of  a  part  of  the  body  is  tendered 
in  order  to  show  the  effects  of  an  alleged  injury,  preliminary  proof 
that  the  present  condition  of  such  part  is  the  result  of  the  trans- 
action complained  of  must  be  given  in  order  to  render  such  profert 
permissible.'^ 

(2.)  Weight  and  Sufficiency  of  Preliminary  Evidence  Question  for  Jury. 
In  General.  —  The  weight  and  sufficiency  of  the  preliminary  evidence 
upon  which  the  admission  of  demonstrative  evidence  is  predicated 
are  questions  for  the  jury  under  proper  instructions.^^     Thus  the 


small  portion  of  which  consisted  of 
jewelry,  it  is  error  to  admit  in  evi- 
dence some  of  the  jewelry.  Garritty 
V.  Rankin,  (Tex.  Civ.  App.),  55  S. 
W.  367.  "  From  its  inspection,  the 
jury  could  form  no  definite  idea  of 
the  character  or  value  of  the  balance 
of  the  stock." 

19.  Piece  of  Flange.  —  Where 
the  wheels  on  a  railway  car  which 
was  derailed,  were  alleged  to  be  de- 
fective, testimony  by  a  witness  that 
at  the  time  of  the  accident  he  piled 
up  certain  pieces  of  broken  wheel 
flanges  near  the  wreck,  and  about  six 
months  afterwards  picked  up  near 
there  a  piece  of  flange  which  was 
very  similar  to  those  he  had  seen  at 
the  time  of  the  wreck  (although  he 
could  not  identify  the  piece),  is  suf- 
ficient preliminary  proof  to  entitle 
this  piece  of  flange  to  be  placed  be- 
fore the  jury.  Roberts  v.  Port 
Blakely  Mill  Co.,  30  Wash.  25,  70 
Pac.  III. 

20.  E.  E.  Thomas  Fruit  Co.  v. 
Start,  107  Cal.  206,  40  Pac.  336. 

21.  Augusta  &  S.  R.  Co.  v.  Dor- 
sey,  68  Ga.  228. 

22.  French  v.  Wilkinson,  93  Mich. 
322,  53  N.  W.  530,  where  it  was  held 
error  to  permit  complainant  to  ex- 
hibit to  the  jury  his  leg,  which  had 
been  bitten  by  a  dog.  three  years  and 
four   months  after  the  biting,   with- 


out any  testimony  tending  to  show  no 
change  for  the  worse. 

City  of  Crete  v.  Hendricks,  (Neb.). 
90  N.  W.  215,  where  such  preliminary 
proof  was  held  sufficient  to  render 
profert  permissible. 

23.  Fuller  v.  State,  117  Ala.  36,  23 
So.  688. 

People  V.  Westlake,  134  Cal.  505. 
66  Pac.  731,  where  the  final  deter- 
mination of  the  question  as  to 
whether  the  evidence  was  sufficient  to 
show  that  certain  shirts  found  in  ac- 
cused's possession  belonged  to  the 
person  killed,  was  held  to  be  a  ques- 
tion for  the  jury  under  proper  in- 
structions. 

Spies  T'.  People,  122  111.  I,  12  N.  E. 
865,  3  Am.  St.  Rep.  320,  where  the 
question,  whether  or  not  under  all  the 
circumstances,  certain  conspirators 
were,  in  fact,  the  makers  or  users  of 
certain  bombs,  and  cans  containing 
dynamite  and  prepared  with  contriv- 
ances for  exploding  it,  which  were 
admitted  as  specimens  of  the  kind  of 
weapons  the  conspirators  were  pre- 
paring, was  held  to  be  a  question  for 
the  jury. 

State  7'.  Campbell,  7  N.  D.  58,  72 
N.  W.  935- 

Roberts  v.  Port  Blakely  Mill  Co., 
30  Wash.  25,  70  Pac.  in.  where  the 
sufficiency  of  the  identification  of  an 
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credibility  of  a  witness  whose  testimony  is  given  as  a  foundation 
for  the  introduction  of  demonstrative  evidence  is  a  question  for 
the  jury.-'* 

(3.)  Practicability  of  Identification  ftuestion  for  Jury.  —  Where  wit- 
nesses claim  to  identify  an  article  offered  in  evidence  by  certain 
marks  thereon,  the  jury  may  properly  inspect  it  in  order  to  judge 
thereby  whether  it  is  probable  that  witnesses  could  identify  it  by 
such  marks. ^^ 

4.  Admission  of  Receptacle  as  Admission  of  Contents.  —  Where 
the  preliminary  evidence  fully  explains  the  nature  of  the  contents  of 
a  box,  vial,  or  other  receptacle  acimitted  in  evidence,  and  the  only 
object  of  putting  such  receptacle  in  evidence  is  to  get  the  contents 
before  the  jury,  the  admission  of  the  receptacle  carries  with  it  the 
admission  of  the  contents,  although  themselves  not  formally  intro- 
duced in  evidence.-® 

5.  Manner  of  Display.  —  A.  In  Discretion  of  Trial  Court. 
The  time  and  manner  in  which  things  cognizable  to  the  senses  and 
used  as  demonstrative  evidence  shall  be  displayed  to  the  jury,  is 
a  matter  within  the  sound  discretion  of  the  trial  court.^^ 

B.  Time  of  Display.  —  An  article  may  be  displayed  to  the  jury 
throughout  the  course  of  the  trial.  Wearing  apparel  may  be  draped 
upon  a  dressmaker's  frame.^^ 

C.  Animals.  —  Place  of  Display.  — An  animal  (as  a  dog)  may 
be  brought  into  court  by  its  keeper,""  or  inspected  by  the  jury  at  a 
suitable  place  to  which  it  may  be  brought.^^ 

article  offered   in  evidence  was  held  much  testimony  was  taken.     We  can 

to  be  a  question  for  the  jury.  discover  no  more  impropriety  or  ir- 

24.  People  v.  Havi^es,  98  Cal.  648,  regularity  in  the  plan  pursued  than 
S3  Pac.  791.  would   have   existed   if   the  garments 

25.  Gardiner  v.  People,  6  Park.  had  been  hung  upon  a  clothes  line  or 
Crim.  Rep.  155.  huddled    into    a    corner."     People    V. 

26.  Admitting  Receptacle  Admits  Durrant,  116  Cal.  179,  48  Pac.  75. 
Also  Contents  Thereof —  Siebert  v.  30.  Here  the  court  permitted  a 
People,  143  111.  571,  32  N.  E.  431,  dog  whose  temper  was  in  issue,  to 
where  a  bo.x  and  a  vial,  containing  be  brought  into  court  by  its  keeper, 
arsenic  and  rough-on-mice,  were  ad-  for  the  inspection  of  the  jury.  Line 
mitted.  v.  Taylor,  3  F.  &  F.  (Eng.)  731. 

27.  Painter  v.  People,  147  111.  444,  31.  Beaver  v.  Whiteley,  3  Pa.  Co. 
35  N.  E.  64;  Swift  V.  O'Neill,  88  111.  Ct.  R.  613. 

App.  162.  Contra.  —  Smith  v.   State,  42  Tex. 

28.  Painter  v.  People,  147  111.  444,  444,  where  the  court  held  that  it  was 
35  N.  E.  64.  error  to  permit  the  jury  to  visit  the 

29.  Where  the  wearing  apparel  of  place  where  a  certain  hog  was  kept 
the  person  violently  killed  is  intro-  in  order  to  inspect  its  ear-marks,  on 
duced  in  evidence,  it  is  proper  to  the  grounds,  (i)  that  the  court 
drape  it  upon  a  dressmaker's  frame,  lacked  authority  to  permit  the  jury 
which  itself  is  not  evidence,  it  not  to  enlighten  their  minds  in  this  man- 
being  claimed  that  the  frame  reprc-  ner;  (2)  that  the  acquirement  of 
sented  the  height,  size  or  figure  of  knowledge  by  the  jury  without  the 
the  deceased.  "  The  frame  afforded  opportunity  of  cross-examination  by 
a  convenient  mode  for  displaying  the  the  accused  was  improper,  and  (3) 
wearing   apparel,     concerning    which  that  it  was  impossible  to  put  this  in- 
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D.  Profert  cf  Person.  —  Display  of  Injuries.  —  A  person 
of  whom  profert  is  made  to  show  his  injuries  may  be  placed  on  a 
table  in  such  position  as  to  display  the  injured  member  to  the  jury.^^ 
The  court  may  properly  direct  a  person  whose  age  is  in  issue  to  rise 
and  stand  in  front  of  and  facing  the  jury  for  their  inspection.^^ 

6.  Withdrawal.  —  Demonstrative  evidence  when  once  introduced 
cannot  be  withdrawn  until  the  party  against  whom  it  is  offered  has 
had  opportunity  to  apply  every  test  for  the  purpose  of  overcoming 
its  force  and  effect.^* 

III.  USE  WHEN  INTRODXJCED. 

1.  Generally. — A.  Similar  Articles  Introduced  for  Illus- 
tration. —  The  party  against  whom  an  article  is  admitted  in  evi- 
dence as  an  article  similar  to  one  connected  with  the  issue,  may, 
if  objecting  thereto  on  the  ground  of  its  dissimilarity,  show  by 
evidence  the  fact  of  such  dissimilarity. •'^•'' 

B.  Profert  of  Person.  —  a.  Right  of  Opposite  Party  to  Ex- 
amine Member.  —  The  party  against  whom  profert  of  the  person  is 
made  may,  at  any  time  thereafter  during  the  trial,  cause  the  member 
of  which  profert  has  been  made  to  be  examined  in  the  presence  of 
the  jury.^^ 


spection  into  the  record  on  appeal. 
As  to  the  second  objection,  see  note 
17  above,  and  as  to  the  third,  see 
note  20  above. 

32.  Injured  leg — Where  com- 
plainant's leg  was  injured  by  being 
struck  by  a  cake  of  ice  which  fell 
from  an  ice  wagon,  it  is  proper  to 
permit  the  shoe  and  stocking  to  be 
removed  from  such  leg,  while  com- 
plainant, then  twelve  years  eld,  was 
testifying,  and  himself  to  be  placed 
on  a  table  in  full  view  of  the  jury 
and  turned  around  so  as  to  shew  his 
leg  to  the  jury.  Jefiferson  Ice  Co.  v. 
Zwicokoski,  78  111.  App.  646. 

The  court  below  declined  to  order 
a  person  to  remove  salve  from  his 
wound,  and  it  was  held  that  "  The 
action  of  the  tr-'al  court  was  largely 
a  matter  of  sound  discretion,  upon 
consideration  of  all  surrounding  cir- 
cumstances, and  we  are  unable  to 
say  that  the  discretion  was  abused." 
Swift  V.  O'Neill,  88  111.  App.  162. 

33.  Williams  v.  State,  98  Ala.  52, 
13  So.  333. 

As  to  power  of  court  in  respect  to 
pro^'crt,  see  notes  88  and  89. 

34.  Haynes  v.  Town  of  Trenton, 
123  Mo.  326,  27  S.  W.  622,  a  case  of 


profert  of  the  person  to  show  an  al- 
leged injury. 

35.  American  Exp.  Co.  Z'.  Spell- 
man,  90  111.  455. 

36.  Gordon  z:  State,  68  Ga.  814, 
where  the  court  required  an  accused 
person  who  had  made  profert  of  a 
scar  on  his.  head  to  permit  its  exam- 
ination by  a  physician  for  the  sta*e; 
Haynes  v.  Town  of  Trenton,  123  Mo. 
326,  27  S.  W.  622. 

To  rrfuse  to  permit  the  i"spect:on 
and  examination  "would  be  unfair, 
and  might  result  in  gross  injustice  to 
the  party  against  whom  such  evidence 
was  used.  In  such  a  case  it  would 
be  in  the  power  of  the  party,  by  mus- 
cular distortion  of  the  injured  part, 
especially  an  arm  or  hand,  to  impose 
upon  the  jury  and  court,  as  well  as 
the  adverse  party,  and  produce  upon 
the  mind  of  the  jury  a  false  impres- 
sion as  to  the  extent  of  the  injury. 
The  member  having  been  put  in  evi- 
dence as  a  part  of  the  direct  exam- 
ination, it  is  for  the  purposes  of  the 
trial  made  the  property  of  the  court 
and  opposite  party  for  the  purpose 
of  a  cross-examination.  It  is  d'xffi- 
cult  to  conceive  of  a  specie  of  evi- 
dence that  is  offered  by  one  party,  in 

Vol.  IV 


294 


DEMONSTRATIVE  EVIDENCE. 


b.  Refusal  to  Permit  Examination.  —  If  the  party  making  profert 
refuses  to  permit  such  examination,  the  evidence  of  such  party,  so 
far  as  consisting  of  the  profert  and  the  explanation  of  the  defects 
in  the  member  exhibited,  should  be  stricken  out.^'^ 

2.  Use  by  Parties  to  Proceeding.  —  Testimony  in  Relation  to  Arti- 
cle in  Evidence.  —  Testimony  explanatory  of  the  condition,  past  or 
present,  of  an  article  introduced  as  demonstrative  evidence,^^  and  of 
the  relation  of  its  condition  to  some  other  item  of  evidence,^'*  is 
admissible.  An  expert  may  properly  refer  to  an  article  introduced 
in  evidence  in  testifying  to  quality,  value,  or  other  matters  proper 
for  expert  testimony.'*'' 

Medical  Witness  May  Examine  Member.  —  A  medical  witness  may 
properly  examine  in  the  presence  of  the  jury,  a  member  of  which 
profert  has  been  made,  and  point  out  the  physical  signs  of  an  injury 
thereto." 

3.  Use  by  Jury.  —  A.  Inspection  by  Jury  of  Articles  in  Evi- 
dence Proper.  —  The  jury  may  examine  with  their  eyes,  and  handle 


support  of  his  case,  which  may  not, 
in  the  presence  of  the  same  tribunal, 
be  examined  and  criticised  by  the 
party  against  whom  it  is  offered." 
Winner  v.  Lathrop,  67  Hun  511,  22 
N.  Y.  Supp.  516. 

37.  Winner  v.  Lathrop,  67  Hun 
511,  22  N.  Y.  Supp.  516. 

38.  Showing  Change  in  Articles. 
In  a  criminal  prosecution,  where  ac- 
cused had  testified  that  he  had  given 
certain  trousers  to  B.,  whereas  they 
had  been  stolen-  by  B.,  after  the 
trousers  are  admitted  in  evidence,  the 
admission  of  evidence  that  they  had 
been  cut  off  after  they  were  stolen,  is 
not  error.  Adams  v.  State,  93  Ga. 
i65,  18  S.  E.  553- 

Where  the  hat  worn  by  a  murdered 
person  at  the  time  of  the  homicide  is 
admissible  in  evidence,  the  state  may 
properly  offer,  in  connection  with  the 
hat,  evidence  that  there  was  a  powder 
burn  upon  it.  Head  v.  State,  40  Tex. 
Crim.  265,  50  S.  W.  352. 

39.  Where  the  clothing  of  de- 
ceased is  in  evidence,  a  witness  for 
the  state  may  properly  state  that  cer- 
tain holes  in  the  clothing  correspond 
with  the  number  and  position  of  the 
wounds  on  deceased.  State  v.  Gush- 
ing, 17  Wash.  544,  50  Pac.  512. 

40.  Where  complainant,  while  tes- 
tifying as  a  witness,  introduced  a 
pearl  which  she  testified  to  be  in  all 
respects  similar  to  the  one  the  loss  of 
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which  was  complained  of,  an  expert 
in  testifying  as  to  the  value  of  the 
lost  pearl  may  properly  refer  to  the 
pearl  which  was  put  in  evidence. 
Berney  v.  Dinsmore,  141  Mass.  42,  5 
N.  E.  273,  55  Am.  Rep.  445. 

"  When  a  piece  of  machinery  or 
material,  the  character  or  quaHty  of 
which  is  in  issue,  is  exhibited  to  the 
jury,  it  is  always  competent  for  the 
opposite  party  to  have  experts  ex- 
amine it,  and  give  the  jury  their 
opinion  of  the  quality  of  the  material 
and  the  sufficiency  of  the  machinery." 
Haynes  v.  Town  of  Trenton,  123  Mo. 
326,  27  S.  W.  622. 

Where  deceased's  fractured  skull 
and  a  broken  gun  found  beside  his 
body  were  admitted  in  evidence,  it 
was  proper  to  allow  a  medical  wit- 
ness to  examine  such  skull  in  court, 
with  the  broken  gun,  and  explain  the 
fractures  in  the  skull  and  the  marks 
on  it  to  the  jury  and  show  them  how 
nicely  the  parts  of  the  gun-lock  and 
sight  on  the  gun  fitted  into  the  in- 
dentations or  fractures  on  the  skull. 
Gardiner  v.  People,  6  Park.  Crim. 
Rep.  155. 

41.  Citizens'  St.  R.  R.  Co.  v. 
Willoeby,  134  Ind.  563,  ^Z  N.  E.  627; 
Freeman  v.  Hutchinson,  15  Ind.  App. 
639,  43  N.  E.  16;  McNaier  v.  Man- 
hattan R.  Co.,  51  Hun  644,  4  N.  Y. 
Supp.  310;  Perry  v.  Metropolitan  St. 
R.  Co.,  68  App.  Div.  351,  74  N.  Y. 
Supp.  I. 
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an  article  which  has  been  introduced  in  evidence.^'  Where  several 
articles  capable  of  comparison  are  in  evidence,  the  jury  may  com- 
pare the  various  articles  which  have  been  introduced.*^  In  exam- 
ining an  article,  the  jury  may  properly  use  a  magnifying  glass.** 
The  jury  may  also  examine  and  inspect  an  alleged  injured  member 
of  which  profert  has  been  made.*^ 

B.  Examination  of  Dog  Which  is  in  Evidence  Proper.  —  A 
dog  which  has  been  introduced  in  evidence  may  at  the  request  of 
the  jury  be  brought  up  to  them  by  its  keeper  and  released  among 
them,  whereupon  the  jury  may  examine  him  as  to  his  temperament 
as  fierce  or  mischievous,  noting  the  expression  of  the  eye  and 
other  indications.*^ 

C.  Tasting  and  Smelling  Alleged  Intoxicating  Liquors. 
Taking  Same  to  Juryroom.  —  In  Maine  and  Michigan  the  jury 
may  taste  and  smell  an  alleged  intoxicating  liquor  which  is  in  evi- 
dence,*^ and  take  a  bottle  to  the  juryroom   with  them  on   their 


42.  King  V.  New  York  C.  &  H.  R. 
R.  R.  Co.,  72  N.  Y.  607,  where  it  was 
held  proper  for  the  jury  to  inspect  a 
piece  of  a  broken  iron  hook,  the 
breakage  of  which  caused  the  acci- 
dent complained  of,  in  order  to  see 
whether,  as  claimed,  there  were  cross- 
cracks  in  it. 

43.  Where  certain  bombs,  and 
cans  containing  dynamite,  and  pre- 
pared with  contrivances  for  explod- 
ing it,  are  properly  admitted  in  evi- 
dence, the  jury  has  the  right  to  com- 
pare their  structure  with  the  descrip- 
tions of  a  bomb,  the  explosion  of 
which  caused  the  homicide  com- 
plained of,  with  a  view  of  determin- 
ing whether  or  not  the  maker  of 
these  weapons  was  also  the  maker  of 
the  exploded  bomb.  Spies  v.  People, 
122  III.  I,  12  N.  E.  865,  3  Am.  St.  Rep. 
320.  Such  comparison  would  be 
more  persuasive  than  ordinarily,  in 
this  instance,  as  a  bomb  is  not  an 
article  which  can  be  bought  in  the 
market  like  a  revolver,  and  he  who 
would  use  such  a  weapon  must 
make  it. 

Imitation  Diamond  Rings  in  de- 
fendant's possession  were  admitted  as 
showing  that  defendant  had  the  abil- 
ity, or  facility  and  means,  of  commit- 
ting the  crime  charged  by  substituting 
an  imitation  for  a  genuine  ring  in  a 
jeweler's  tray,  the  jury  had  the  right 
to  compare  the  imitation  ring  found 
in  the  tray  with  the  imitation  rings 
found     in     defendant's      possession. 


Gindrat  v.  People,  138  111.  103,  27  N. 
E.  1,085. 

44.  Short  V.  State,  63  Ind.  376, 
where  the  jury  used  a  maenifying 
glass  in  examining  a  ring  in  order 
to  ascertain  whether  there  was  any 
trace  remaining  upon  it  of  an  in- 
scription which  was  alleeed  to  have 
been  filed  off. 

"  Many  jurors  are  required,  by  age 
or  defect  of  sight,  to  use  glasses  to 
enable  them  to  read  the  evidence  sub- 
mitted to  them,  or  to  read  the  in- 
structions of  the  court.  If  one  of 
such  jurors  should  lose  his  spectacles. 
it  would  be.  rather  a  rieid  sort  of 
practice  which  would  preclude  the 
court  from  allowing  glasses  to  be 
handed  to  him  to  enable  him  to  ex- 
amine such  writings  as  his  duty  re- 
quires him  to  examine.  We  cannot 
see  that  allowing  the  jurors  to  use 
the  magnifying  glass  was  any  de- 
parture from  proper  practice  in  the 
trial  of  causes."  Barker  v.  Town  of 
Perry,  67  Iowa  146,  25  N.  W.  100. 

45.  Freeman  v.  Hutchinson,  15 
Ind.  App.  639,  43  N.  E.  16,  where 
the  jury  examined  and  inspected  an 
injured  thumb. 

46.  Line  v.  Taylor,  3  F.  &  F. 
(Eng.)    731. 

47.  State  v.  McCaflferty,  63  Me. 
223 ;  People  v.  Keeney,  124  Mich. 
486.  83  N.  W.  r47.  Compare  note 
49  below,   first  two  syllabi. 

Remark  of  Court  as  to  Tasting 
liquor.  —  Where  a  liquor  in  evidence 
may  properly  be  tasted  by  the  jury, 
it  is  not  error  for  the  court  to  re- 
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retirement  ;*^  in  Kansas  and  Massachusetts  the  propriety  of  allow- 
ing the  jury  to  taste  or  smell  the  liquor  is  doubted  or  denied,*"  and 
in  Alabama  it  is  error  for  the  jury  to  take  the  liquor  to  the  jury- 
room.^" 

D.  "Jury  May  Generally  Take  Article  to  Juryroom.  ■ — Gen- 
erally, the  court  may  properly  permit  the  jury  to  take  an  article  in 
evidence  with  them  to  the  juryroom  on  their  retirement. ^^ 

4.  Weight  as  Evidence.  —  A.  In  General. — Jury  Judges  oe 
Weight.  —  In  deciding  the  issues  before  them  the  jury  may  properly 
consider  for  what  they  deem  it  worth  such  demonstrative  evidence 
as  may  have  been  introduced.'^^ 

B.  Weight  oe  Sample  as  Evidence.  —  Proof  that  a  sample 
which  has  been  put  in  evidence  is  not  a  fair  sample  impairs  its 
weight  as  evidence. ^^ 

C.  Determination  oe  Question  by  Inspection  Only. — a. 
Indecency  of  Pictures.  —  In  a  prosecution  for  selling  indecent  and 


mark  to  the  Jury:  "There  is  a 
tumbler,  gentlemen,  if  you  want  to 
taste  it  —  any  of  you."  Peonle  v. 
Kinney,  124  Mich.  486,  83  N.  W.  147. 

48.  State  v.  McCafferty,  63  Me. 
223. 

49.  Conceding  that,  where  a  bot- 
tle and  its  contents  (said  to  be  in- 
toxicating liquor)  are  admitted  in 
evidence,  it  is  proper  for  the  jury  to 
receive  evidence  by  tasting  and 
smelling  the  liquor,  as  prerequisite 
thereto,  the  court  must  ascertain  that 
all  the  jurors  are  equally  expert  in 
the  taste  and  smell  of  intoxicating 
liquors.  State  v.  Lindgrove,  i  Kan. 
App.  51,  41  Pac.  688.  Otherwise  the 
];ss  expert  jurors"  would  receive  evi- 
dence from  the  more  expert  as  to 
the  contents  of  the  bottle  in  the 
privacy  of  the  jury  room,  in  the 
absence  of  accused  and  his  counsel, 
and  contrary  to  the  constitutional 
guaranty  that  the  accused  should  be 
brought  face  to  face  with  the  witness 
who  testified  against  him. 

It  is  not  error  to  refuse  defend- 
ant's request  that  the  jury  be  given 
the  alleged  intoxicating  liquor  (which 
was  in  evidence)  to  taste  and  test 
it  as  to  its  being  or  not  bein<?  an 
i'^toxicating  liquor.  Com.  v.  Brels- 
ford,  161  Mass.  61,  36  N.  E.  677. 
(i.)  As  by  legislative  enactment  any 
liquor  containing  more  than  one  per 
cent,  of  alcohol,  by  volume,  is  an 
intoxicating  liquor,  its  taste  and  ef- 
fects are  immaterial;  (2)  th:re  are 
grave  objections  against  giving  to  a 
jury  liquor  to  drink  for  the  purpose 
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of  determining  whether  or  not  it  is 
intoxicating. 

50.  (i.)  If  the  cordial  was  in- 
toxicating it  was  not  proper  for  the 
jury;  (2)  if  by  its  use  a  juror  had 
formed  an  opinion  as  to  its  qualities, 
he  could  not  communicate  his  knowl- 
edge to  another,  for  a  juror  who  has 
knowledge  of  a  material  fact  must 
give  notice  thereof  in  order  that  he 
may  be  sworn  and  examined  in 
court.  Wadsworth  v.  Dunnam,  117 
Ala.  661,  22  So.  699. 

51.  Adams  v.  State,  93  Ga.  166.  18 
S.  E.  553,  where  it  was  held  that 
there  was  no  error  in  permitting  a 
pair  of  pantaloons,  which  had  been 
admitted  in  evidence,  to  be  handed 
by  the  sherifif  to  the  jury  after  they 
had  retired,  with  the  caution  not  to 
lose  them. 

Linch  V.  Paris  L.  and  G.  El.  Co., 
80  Tex.  22,,  15  S.  W.  208,  where  it 
was  held  that  the  court  might  proo- 
erly,  without  any  abuse  of  its  dis- 
cretion, permit  a  piece  of  broken  iron 
column  which  had  been  admitted  in 
evidence  to  be  taken  by  the  jurv  to 
the  jury  room  upon  th^ir  retirpment. 

Compare  Jacksnn  v.  State.  28  Tex. 
Apo.  370,  13  S.  W.  451,  19  Am.  St. 
Rep.  839,  where  an  intimation  to  the 
contrary  is  made. 

£2.  Line  v.  Taylor.  3  F.  &  F. 
(Ung.)  731;  State  v.  Burroughs,  72 
Me.  479;  State  v.  Chavers,  50  N.  C. 
11;  State  V.  Campbell,  7  N.  D.  58, 
72  N.  W.  935. 

53.  E.  E.  Thomas  Fruit  Co.  v. 
Start,  107  Cal.  206,  40  Pac.  336. 
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obscene  pictures,  the  jury  may,  by  inspection  of  the  pictures  admitted 
in  evidence,  in  the  exercise  of  their  good  sense  and  judgment,  with- 
out the  testimony  of  witnesses,  determine  as  matter  of  fact  whether 
or  not  the  pictures  are  obscene  and  indecent. °^ 

b.  Color  or  Race.  —  Whether  the  jury  may  by  inspection  alone 
determine  the  race  to  which  a  person  belongs  is  not  settled. ^^ 

c.  Age.  —  It  seems  that  where  the  question  is  merely  whether  a 
person  is  above  or  below  a  certain  age,  the  jury  may  determine  such 
fact  by  inspection  only  f*^  but  that  where  the  actual  age  of  a  person  is 
in  issue,  such  evidence  is  by  itself  insufficient.^^ 

5.  Comments  of  Counsel.  —  Counsel  may  comment  on  demonstra- 
tive evidence  in  the  same  manner  as  upon  other  evidence.^*  Where 
profert  of  a  child  is  permissible  to  show  resemblance,  counsel  on 
both  sides  may  properly  discuss  the  supposed  points  of  resem- 
blance;^^ where  profert  is  disallowed  it  seems  that  such  comment 


54.  People  v.  Muller,  g6  N.  Y. 
408,  afUnning  2,2  Hiin  209. 

55.  Inspection      Only Evidence 

by  inspection,  without  other  evidence, 
is  not  sufficient  to  sustain  a  finding 
that  a  person  is  white  and  not 
tainted  with  negro  blood.  Pleasant 
V.  State,  13  Ark.  360. 

Intimated  herein  that  inspection  by 
itself  is  not  sufficient  evidence  of  a 
person's  color  to  sustain  a  finding  in 
respect  to  his  being  a  negro  or  not. 
State  V.  Chavers,  50  N.  C.  11. 

Where  no  intermixture  of  blood  is 
proved,  the  jury  may  from  inspection 
and  from  inspection  only,  determine 
whether  a  person  is  a  white,  an  In- 
dian, or  a  negro.  Hudgins  v. 
Wrights,  I   Hen.  &  M.    (Va.)    134. 

The  jury  may  from  inspection  and 
without  other  evidence  determine 
whether  a  person  is  white  or  negro. 
Hook  V.   Pagee,  2  Munf.    (Va.)    379. 

56.  Inspection  the  Only  Evidence 
of  Age.  —  Com.  v.  Emmons,  98  Mass. 
6,  where,  the  only  evidence  of  the  asre 
of  the  alleged  minor  whom  accused 
was  charged  with  admitting  to  a 
public  billiard  hall  being  that  de- 
rived by  the  jury  from  an  inspection 
of  him.  the  court  held  that  where  ac- 
cused failed  to  show  the  insufficiency 
of  such  evidence,  the  conviction  will 
be  sustained. 

State  V.  Arnold,  35  N.  C.  184, 
where,  the  only  evidence  that  ac- 
cused was  of  sufficient  age  to  be 
criminally  liable  being  that  derived 
from  inspection,  the  court  held  that 
the  conviction  vk^ill  not  be  disturbed 


on  the  ground  of  the  insufficiency  of 
the  evidence  in  such  resoect. 

State  V.  Robinson,  32  Or.  43,  48 
Pac.  357,  where,  the  validity  of  a 
conviction  for  rape  being  dependent 
on  the  fact  that  the  prosecutrix  was 
under  16,  the  court  held  that  the 
jury  may,  where  prosecutrix  was 
present  at  the  trial  and  testified  at 
great  length,  form  an  opinion  as  to 
her  age  from  her  size,  appearance 
and  development. 

Snodgrass  v.  Bradley,  2  Grant 
Cas.  (Pa.)  43,  where  the  court  held 
that  in  case  of  a  young  boy  whose 
minority  is  manifest  upon  inspection, 
the  jury  may  properly  infer  his  in- 
fancy from  his  appearance  in  their 
pres.nce  while  testifying. 

Compare  State  v.  Thomson,  it;5 
Mo.  3C0,  55  S.  W.  1,013,  where  it 
was  held  that  the  jury  could  use  their 
eyes,  in  connection  with  the  other 
evidence  in  the  case,  in  determining 
whether  accused  was  over  16,  his 
criminal    liabilitv   depending   thereon. 

57.  Gcssley  v.  Mo.  Pac.  R.  Co., 
26  Mo.  App.  156;  Phelps  V.  City  of 
Salisbury,  161   Mo.  i,  61  S.  W.  582. 

In  an  action  for  dama'^cs  where 
the  age  of  a  person  is  material  in 
determining  the  amount  thereof,  the 
evidence  derived  by  the  iury  from 
inspection,  without  other  evidence, 
is  insufficient  to  sustain  a  finding  as 
to  age.  Hinds  v.  City  of  Marshall, 
22  Mo.  App.  208. 

58.  People  V.  Wright.  89  Mich. 
70,  50  N.  W.  792;  State  v.  Mordecai, 
68  N.  C.  207. 

59.  Comments       in        Arjrument, 
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IS  error. 


IV.  INSTRUCTIONS. 


1.  Instruction  to  Use  Demonstrative  Evidence  Proper.  —  Where 
demonstrative  evidence  is  introduced  on  an  issue  with  which  it  has 
some  connection,  an  instruction  that  the  jury  may  make  use  of  such 
evidence,  in  connection  with  all  the  other  evidence,  in  determining 
the  issue,  is  proper.*^^ 

2.  Instruction  to  Disregard  Such  Evidence  Improper.  —  An  instruc- 
tion to  disregard  demonstrative  evidence  which  has  been  introduced 
is  improper  as  on  the  weight  of  evidence. ^- 

3.  Instruction  Calling  Attention  to  Article.  —  An  instruction  may 
properly  call  the  attention  of  the  jury  to  physical  facts  connected 
with  articles  which  have  been  admitted  in  evidence,  as  circum- 
stances bearing  on  the  conflict  of  testimony,  especially  where  the 
judge  qualifies  the  reference  to  such  physical  facts  by  declining  to 
express  or  intimate  any  opinion  thereon. ^^ 

4.  Instruction  as  to  Necessity  of  Identification  or  Similarity. 
Where  an  article  is  admitted  in  evidence  as  one  connected  with  a 
transaction  in  issue,®^  or  as  one  similar  to  such  article,''^  an  instruc- 


Counsel  on  both  sides  may  properly 
discuss  in  their  arguments  before 
the  jury  whether  or  not  there  is 
anything  in  the  complexion,  appear- 
ance and  features  of  a  child  of 
which  profert  is  made  to  indicate 
its  paternity.  Gilmanton  v.  Ham,  38 
N.  H.  108. 

60.  It  is  error  for  state's  counsel 
to  call  the  attention  of  the  jury  to 
a  peculiarity  of  the  ears  of  the 
putative  father  and  of  his  father, 
and  to  assert  that  the  child  had 
had  the  same  peculiarity  of  the  ears. 
Hanawalt  v.  State,  64  Wis.  84,  24 
N.  W.  489,  54  Am.  Rep.  588. 

61.  Question  of  Sex — Where  the 
sex  of  a  defendant  present  in  court 
on  a  charge  of  living  in  adultery  with 
a  woman  is  controverted,  an  instruc- 
tion that  the  jury  "  Could  look  at 
the  defendant,  in  connection  with 
all  the  evidence  in  the  case,  in  de- 
termining whether  the  sex  of  the 
defendant  was  male  or  female "  is 
proper.     White  v.   State,  74  Ala.  31. 

62.  Where  a  robe,  neck-halter 
and  strap,  found  in  the  possession  of 
accused  at  the  time  of  his  arrest,  are 
introduced  in  evidence,  and  there  is 
some  evidence  connecting  these  ar- 
ticles with  the  larceny  complained  of. 
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an  instruction  to  entirely  disregard 
and  not  consider  such  articles  is  im- 
proper as  upon  the  weight  of  evi- 
dence. People  V.  Nunley,  (Cal.),  75 
Pac.  676. 

Resemblance  to  Be  Considered. 
Where  profert  of  a  child  is  made  to 
show  resemblance,  an  instruction 
that  the  jury  must  not  consider  the 
question  of  resemblance  at  all,  and 
that  if  they  did  consider  it,  it  must 
be  from  the  testimony  from  the 
mouths  of  witnesses  and  not  from 
their  own  view,  is  properly  refused. 
Gaunt  V.  State,  50  N.  J.  L.  490,  14 
Atl.  600. 

63.  Wynne  v.   State,  56  Ga.   113- 

64.  Where  a  piece  of  broken  iron 
hook,  the  breakage  of  which  caused 
the  accident  complained  of,  is  in- 
troduced in  evidence,  it  is  proper  for 
the  jury  to  inspect  it  in  order  to 
see  whether,  as  claimed,  there  were 
cross-cracks  in  it,  'where  the  court 
instructed  the  jury  that  they  must 
not  apply  the  information  so  obtained 
unless  they  were  satisfied  that  the 
identity  of  the  piece  of  iron  had 
been  established.  King  v.  New  York 
C.  &  H.  R.  R.  R.  Co.,  72  N.  Y.  607. 

65.  Where  certain  liquor  was  in- 
troduced   in    evidence,    not     as     the 
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tion  should  be  given  the  jury  to  consider  the  condition  or  qualities  of 
the  article  only  if  they  were  satisfied  that  the  identity  or  similarity 
was  established. 

5.  Instructions  as  to  Resemblance.  —  Where  profert  of  the  person 
is  admissible  to  show  personal  resemblance,  various  instructions  in 
respect  thereto  have  been  approved  in  various  states.'" 

V.  REVIEW. 

Where   Issue   Decided   Solely  on   Demonstrative  Evidence Where  an 

issue  is  decided  solely  on  demonstrative  evidence  without  other  evi- 
dence, the  verdict  of  the  trial  court  can  only  be  reviewed  where  such 
evidence  is  produced  in  the  appellate  court  as  part  of  the  record, 
or  by  the  person  in  whose  custody  it  is.^^ 


liquor  seized  in  a  raid  on  an  illeeal 
saloon,  but  as  liquor  manufactured 
and  sold  by  tlie  same  person  under 
the  same  name  as  the  liouor  seized, 
the  jury  may  properly  take  to  the 
jury  room  with  them  a  bottle  of  the 
liquor  introduced  in  evidence  where 
an  instruction  is  given  them  not  to 
consider  the  qualities  of  such  liquor 
unless  they  should  find  from  the 
evidence  in  the  case  that  it  was  the 
same  kind  as  that  seized.  State  v. 
McCaflferty,    63    Me.    223. 

Instruction  Where  Sample  Intro- 
duced  Where     the    sample    which 

was  introduced  in  evidence  was  as 
competent  as  the  one  which  might 
have  been  introduced  but  was  not, 
an  instruction  that  the  fact  that  the 
former  sample  was  introduced  and 
the  latter  not,  was  a  circumstance 
which  might  be  weighed  against  the 
sample  introduced,  is  error.  City  of 
Philadelphia  v.  Rule,  93   Pa.   St.   15. 

66.  An  instruction  that  "  If  you 
believe  that  the  child  of  plaintiff's 
wife  shown  to  you  during  the  trial 
resembles  defendant  (the  alleged 
father),  and  your  judgment  and  ex- 
perience teach  you  that  there  is 
anything  rehable  in  this  appearance 
that  would  be  safe  for  you  to  form 
an  opinion  on,  you  may  consider  it 
in  corroborating  (a  witness)"  is  not 
erroneous  as  failing  to  state  what 
kind  of  resemblance  (that  is,  the 
likeness  ordinarily  seen  between 
father  and  child)  should  be  looked 
for  between  the  child  and  defendant. 
Stumm  V.  Hummel,  39  Iowa  478. 

An  instruction  that  if  the  jury  do 
not    clearly     see   a    resemblance     be- 


tween a  child  and  its  alleged  father, 
they  should  disregard  all  claims  of 
resemblance  on  the  part  of  the  state, 
is  highly  proper.  State  v.  Smith,  54 
Iowa  104,  6  N.  W.  153,  37  Am.  Rep. 
192. 

An  instruction  that  the  jury,  in  de- 
termining the  issue  of  paternity, 
might  consider,  with  the  other  evi- 
dence, any  resemblance  between  the 
child  and  its  alleged  father,  if  they 
found  such  resemblance  to  exist,  is 
not  open  to  objection.  Finnegan  v. 
Dugan,   14  Allen    (Mass.)    197. 

An  instruction  that  "  the  nation- 
ality of  the  defendant  is  to  be  con- 
sidered only  so  far  as  the  appearance 
in  the  child  of  characteristics  pecu- 
liar to  that  race,  together  with  the 
lack  of  evidence  tending  to  show 
connection  of  the  complainant  with 
any  other  person  of  that  race,  leads 
to  the  inference  that  the  defendant  is 
the  father  of  the  child  "  is  unob- 
jectionable. State  V.  Saidcll,  70  N. 
H.  174,  46  Atl.  1,083,  85  Am.  St. 
Rep.  627. 

An  instruction  that  the  jury  could 
take  into  consideration  the  appear- 
ance of  the  child  whose  paternity  was 
in  question  and  give  it  whatever 
weight  they  thought  it  was  entitled 
to,  is  proper.  State  v.  Woodruff,  67 
N.   C.   89.     See   article  "  Bastardy." 

67.  Issue  Decided  Solely  on  Dem- 
onstrative Evidence,  How  Verdict 
Reviewable.  —  People  v.  Muller,  96 
N.  Y.  408,  where  certain  pictures 
were  produced  in  the  trial  court  and 
found  by  the  jury  to  be  obscene  and 
indecent,  and  the  appellate  court  re- 
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fused  to  review  the  verdict  because 
they  were  not  produced,  saying  that 
the  appellant  must  produce  the  pic- 
tures in  the  appellate  court  as  part 
of  the  record,  or  must  insist  in  their 


production  by  the  district  attorney 
(the  person  in  possession  of  them), 
otherwise  it  will  be  presumed  on 
appeal  that  the  pictures  were  of  the 
character  described  in  the  indictment. 


DEMONSTRATIVE  LEGACY.  —  See  Wills. 


DEPOSITOPvIES.  — See  Bailments. 
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I.  DEFINITION. 

"A  deposition  is  the  testimony  of  a  witness  reduced  to  writing  in 
due  form  of  law,  by  virtue  of  a  commission  or  other  authority  of  a 
competent  tribunal,  or  according  to  the  provisions  of  some  statute 
law,  or  in  accordance  with  stipulations  of  parties,  to  be  used  on  the 
trial  of  some  question  of  fact,  in  a  court  of  justice."^ 

II.  AUTHORITY  FOR  TAKING  DEPOSITIONS. 

1.  In  Chancery.  —  The  regular  method  of  taking  testimony  m 
chancery  was  by  depositions^-  A  court  possessing  general  equity 
powers  has  inherent  authority  to  issue  commissions  to  take  deposi- 
tions de  bene  esse,  or  in  chief  either  within  or  without  the  jurisdic- 


1.     Bouv.  Law  Diet. 

Definitions.  —  The  term  "  deposi- 
tion "  is  sometimes  used  both  in 
common  parlance  and  in  legislative 
enactments  as  synonymous  with  '  affi- 
davit '  or  '  oath,'  ..."  but  in  its 
more  technical  and  appropriate  sense 
it  is  limited  to  the  written  testimony 
of  a  witness  given  in  the  course  of  a 
judicial  proceeding,  either  at  law  or 
in  equity."  State  v.  Dayton,  23  N. 
J.  L.  49,  53  Am.  Dec.  270. 

A  deposition  taken  under  a  stipula- 
tion which  provides  for  the  admis- 
sion of  the  deposition  without  condi- 
tions, is  governed  by  the  stipulation, 
and  not  by  the  statutory  provisions. 
People  V.  Grundell,  75  Cal.  301,  17 
Pac.  214. 

"A  deposition  is  *  the  testimony  of 
a  witness  put  or  taken  down  in  writ- 
ing under  oath  or  affirmation,  before 
a  commissioner,  examiner  or  other 
judicial  officer,  in  answer  to  interrog- 
atories and  cross  interrogatories,  and 
usually  subscribed  by  the  witness. 
3  Bl.  Comm.  449;  Tidd,  Prac.  810, 
811.'  Burrill  Law  Diet,  verbo  '  Dep- 
ositiori.'  '  In  procedure,  "  deposi- 
tions," in  the  most  general  sense  of 
the  word,  are  the  written  statements 
under  oath  of  a  witness  in  a  judicial 
proceeding.'  Rap.  &  L.  Law  Diet, 
verbo  'Deposition.'  '"Deposition" 
is  a  generic  expression,  embracing  all 
written  evidence  verified  by  oath,  and 
thus  includes  affidavits.'  Stimpson  v. 
Brooks,  3  Blatchf.  456;  23  Fed.  Cas. 
No.  13,454."  Lutcher  v.  United  States, 
72  Fed.  968;  19  C.  C.  A.  259;  41  U. 
S.  App.  54. 


The  testimony  of  a  witness  upon 
the  preliminary  examination  of  a 
person  charged  with  crime  is  not  a 
deposition  in  the  technical  sense. 
Cline  V.  State,  36  Tex.  Crim.  369; 
36  S.  W.   1,099. 

"We  conclude  that  a  statement  of 
facts  in  writing,  without  date  or 
venue,  purporting  to  have  been  signed 
by  a  witness,  but  giving  neither  age 
nor  residence  of  such  witness,  which 
statement  is  not  shown  to  h^ve  been 
made  under  oath,  nor  the  oath 
waived,  nor  to  have  been  taken  on 
notice,  or  in  the  presence  of  parties, 
nor  to  have  been  taken  before  ^ny 
official  authorized  to  administer 
oaths,  and  which  is  not  accompanied 
by  a  certificate  of  a  competent  official, 
from  which  compliance  with  any  of 
the  requisites  for  the  taking  of  depo- 
sitions in  judicial  proceedings  can  be 
inferred,  is  not  a  deposition,  although 
so  labeled  and  filed  in  a  suit  pending 
in  court."  Lutcher  v.  United  States, 
72  Fed.  968,  19  C.  C.  A.  259,  41  U. 
S.  App.  54- 

A  paper  which  does  not  show  m 
what  cause  it  was  taken,  or  whether 
with  or  without  notice,  or  who  was 
present  examining  the  witness,  and 
which  has  not  been  filed  in  any  par- 
ticular cause,  lacks  the  elements  of 
a  deposition.  Mincke  v.  Skinner,  44 
Mo.  92. 

Deponent The    word  "witness" 

includes  "  deponent."  Bliss  v.  Shu- 
man,  47  Me.  248. 

2.  I  Danl.  Ch.  Pr.  887;  Payne  v. 
Danley,  18  Ark.  441,  68  Am.  Dec.  187; 
Coffin  V.  Murphy,  62  Miss.  542. 
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tion  or  country  in  any  cause  pending  therein.-'  It  may  entertain  a 
bill  to  take  depositions  dc  bene  esse  within  the  jurisdiction,  or  to 
take  depositions  abroad  in  aid  of  an  action  pending  in  a  law  court.* 
It  may  also  entertain  a  bill  to  perpetuate  testimony  in  the  form  of 


3.  Burns  v.  Suprrior  Court,  140 
Cal.  I,  72,  Pac.  597;  Una  v.  Dodd,  38 
N.  J.  Eq.  460;  Brown  v.  Southworth, 
9  Paige  (N.  Y.)  351 ;  Scott  v.  Bullion 
Mining  Co.,  2  Nev.  81 ;  Smith  v. 
Grossjean,  i  Pat.  &  H.  (Va.)  109. 

It  is  of  course  still  necessary  to 
have  taken  by  deposition  the  testi- 
mony of  a  witness  who  is  out  of  the 
jurisdiction,  either  by  a  spi^cial  ex- 
aminer or  under  a  commission.  Nr.- 
din  V.  Bassett,  25  Ch.  Div.  (Eng.) 
21 ;  Crofts  V.  Middleton,  9  Hare  App. 
(Eng.)    18. 

4.  Devis  V.  Turnbull,  6  Madd. 
(Eng.)  232;  Hx  parte  Coles,  Buck. 
(Eng.) 293;  Bowden  v.  Hodge,  2 
Swanst.  (Eng.)  258;  Shedden  v. 
Baring,  3  Anstr.  (Eng.)  880;  Grin- 
nell  V.  Cobbold,  4  Sim.  (Eng.)  546; 
Nicol  V.  Verelst,  4  Bro.  P.  C.  (Eng.) 
407.  See  also  Russell  v.  Fabayan,  35 
N.   H.   159. 

And  to  enjoin  the  action  at  law,  if 
necessary,  until  the  depositions  can  be 
taken  and  returned.     See  same  cases. 

Bill  to  Take  Depositions  de  Bene 
Esse — The  bill  must  show  that  an 
action  at  law  is  actually  pending,  and 
that  the  proposed  evidence  is  material 
to  a  decision  of  that  action.  Angell 
V.  Angell,  I  Sm.  &  S.  (Eng.)  83, 
24  R.  R.  149;  Macaulay  v.  Shackell, 
I   Bligh   (N.  S.)    (Eng.)   96. 

The  formal  bill  to  take  depositions 
de  bene  esse  in  aid  of  law  actions 
seems  to  be  obsolete  in  modern  prac- 
tice. See  further  sub-title  "  Grounds 
for    Taking    Depositions." 

Bill  to  Take  Depositions  Abroad. 
"  Prior  to  the  statute  of  i  Wm.  IV. 
c.  22,  the  court  of  chancery  of  Eng- 
land was  in  the  constant  habit  of 
using  its  power  to  take  the  evidence 
of  witnesses  residing  in  foreign  juris- 
dictions in  behalf  of  litigants  in  the 
common  law  courts.  Tindal,  C.  J., 
in  Bridges  v.  Fisher,  i  Bing.  N.  C. 
510,  512,  said:  'Every  one  knows 
that  before  the  passage  of  the  statute 
I  Wm.  IV,  c.  22,  a  party  who  wanted 
the  testimony  of  a  witness  abroad 
filed  his  bill  in  chancery  for  a  com- 


mission to  examine  him,  and  the 
cause  was  hung  up  till  the  suit  in 
chancery  was  at  an  end.'  The 
grounds  upon  which  the  court  of 
chancery  proceeded,  in  giving  liti- 
gants in  the  common  law  courts  the 
aid  of  its  process,  were  declared  by 
the  house  of  lords  in  Nicol  v.  Verelst, 
7  Bro.  P.  C.  245.  Lord  Eldon  re- 
peated them  in  pronouncing  the  judg- 
ment of  the  same  court  in  Macaulay 
V.  Shackell,  i  Bligh  (N.  S.)  96.  He 
there  said  :  '  Where  witnesses  reside 
abroad  and  cannot  or  will  not  person- 
ally attend  in  England,  the  power  of 
the  courts  of  law  is  at  an  end,  as  they 
have  no  means  of  examining  wit- 
nesses abroad ;  but  the  court  of  chan- 
cery, having  authority  to  issue  com- 
missions under  the  great  seal,  for 
various  purposes,  and  amongst  others 
for  examining  witnesses  in  causes  in 
that  court,  the  suitors,  defendants  at 
law,  have  availed  themselves  of  the 
power  of  the  court  of  chancery  to 
come  in  and  supply  the  failure  of  jus- 
tice by  preferring  their  bills  there, 
containing  a  state  of  their  case,  and 
of  the  proceedings  at  law,  with  the 
defendants'  misfortune  that  their  wit- 
nesses being  resident  abroad,  and  not 
compellable  to  appear  at  the  trial, 
they  cannot  have  the  benefit  of  their 
testimony,  and  therefore  praying  that 
the  court  will  relieve  them  against 
this  accident,  and  grant  them  a  com- 
mission for  the  examination  of  th:ir 
witnesses,  to  the  end  that  their  dep- 
ositions may  be  read  at  law ;  and  as 
it  would  be  nugatory  to  try  the  cause 
without  evidence,  pra3'ing  also  that 
the  plaintiff  at  law  may  be  restrained, 
by  injunction,  from  proceeding,  in 
the  meantime,  till  the  return  of  the 
commission.  Both  the  court  of 
chancery  and  of  exchequer,  as  courts 
of  equity,  have  always  entertained 
these  bills  as  belonging  to  one  of  their 
great  sources  of  jurisdiction  —  the  re- 
lief against  such  accidents  as  are 
beyond  the  power  of  the  courts  of 
law  to  aid.'  Chancery  may  give  this 
aid  to  either  party  to  a  suit  at  law. 
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depositions,  though  no  action  is  pending,  to  be  used  in  the  event  of 
future  litigation.^ 


Devis  V.  Turnbull,  6  Madd.  232."  Una 
V.  Dodd,  38  N.  J.  Eq.  460.  S:e  also 
"  Grounds   for  Taking  Depositions." 

5.  Bill  to  Perpetuate  Testimony. 
The  bill  to  perpetuate  testimony  must 
show  that  the  complainant  has  a 
vested  interest,  however  slight,  in  the 
subject  or  property  with  respect  to 
which  litigation  is  threatened.  J:- 
rome  v.  Jerome,  5  Conn.  352;  Hall  v. 
Stout,  4  Dei.  Ch.  269;  Handford  v. 
Ewen,  79  111.  App.  227;  May  v.  Arm- 
strong, 3  J.  J.  Marsh.  (Ky.)  260,  20 
Am.  Dec.  137  ;  Smith  v.  Turner,  39  N. 
C.  433,  47  Am.  Dec.  353;  Butler  v. 
Haskell,  4  Des.  (S.  C.)  651;  Durs- 
ley  V.  Berkeley,  6  Ves.  Jr.  (Eng.) 
251  ;  Dursley  v.  Fitzhardinge,  6  Vs. 
(Eng.)  260;  Allan  v.  Allan,  15  Ves. 
(.Eng.)   130. 

It  should  describe  the  subject  of 
the  action  and  allege  the  plaintiff's 
title  with  all  convenient  certainty. 
J:rome  z;.  Jerome,  5  Conn.  352;  Petti- 
briie  V.  L-high  Valley  Coal  Co.,  4 
Kulp  (Pa.)  349.  But  see  Graham  v. 
Bank,  3  Lane.  Law  Rev.  (Pa.)  68.  It 
rriusl  shew  the  character  of  the  de- 
fendant's   claim.     Jerome   v.   Jerome, 

5  Conn   352. 

No  Ptesent  Right  of  Action The 

bill  should  recite  facts  showing  that 
the  complainant  has  no  present  right 
of  action  at  law  or  in  equity,  or  that 
the  defendant  interposes  some  im- 
pediment to  the  trial  of  that  right. 
Hickman  v.  Hickman,  i  Del.  Ch.  133; 
State  V.  Elliott,  75  Minn.  391,  yy  N. 
W.  952;  Paton  V.  Westervelt,  5  Ho  v. 
Pr.  (N.  Y.)  399;  In  re  Keachun),  60 
How.    Pr.    (N.   Y.)    154;    New    York 

6  Baltimore  Coffee  Polishing  Co.  v. 
New  York  Coffee  Polishing  Co.,  9 
Fed.  578,  62  How.  Pr.  (N.  Y.)  485; 
Smith  V.  Ballard,  2  Hayw.  289.  3  N. 
C.  471;  North  V.  Gray,  Dick  (Eng.) 
14;  Angell  V.  Angell,  i  Sim.  &  S. 
(Eng.)  83,  I  L.  J.  (O.  S.)  Ch.  6,  24 
R.  R.  149;  Campbell  v.  Dalhousie,  L. 
R.  I  H.  L.  462,  22  L.  T.  879.  See 
/•.Iso  sub-title,  "  Grounds  for  Taking 
Depositions." 

It  will  not  lie,  thf-refore,  where  the 
C(;mnlairant's  title  is  purely  equitable. 
Smith    V.    Turner,   39    N.    C.    433,   47 


Am.  Dec.  353 ;  Baxter  v.  Farmer,  42 
N.  C.  239.  Nor  in  behalf  of  a  de- 
fendant in  a  pending  action.  P.tti- 
bone  V.  Everhart,  4  Kulp  (Pa.)  353; 
Spencer  v.  Peck,  L.  R.,  3  Eq.  (Eng.) 
41.S,  15  W.  R.  478. 

It  must  state  the  names  of  the 
proposed  witnesses.  State  v.  Elliott, 
75  Minn.  391,  77  N.  W.  952;  Smith 
V.  Turner,  39  N.  C.  433,  47  Am.  Dec. 
353.  Contra.  —  Pettibone  v.  Lehigh 
Valley  Coal  Co.,  4  Kulp  (Pa.)  349. 

And  the  facts  (not  evidence)  to  be 
proved  by  them.  Smith  v.  Turner, 
39  N.  C.  433.  47  Am.  Dec.  353;  Petti- 
bone V.  Lehigh  Valley  Coal  Co.,  4 
Kulp  (Pa.)  349;  Richter  v.  Jerome, 
25  Fed.  679;  Knight  v.  Knight,  4 
Madd.  (Eng.)  i.  See  also  Com.  v. 
Stone,  Thach.  Crim.  Cas.  (Mass.) 
604. 

It  Must  Not  rray  for  Relief.  —  Je- 
rome V.  Jerome,  5  Conn.  352;  Vaughn 
V.  Fitzgerald,  i  Sch.  &  Lef.  (Eng.) 
316.  But  see  Cleland  v.  Casgrain,  92 
Mich.  139,  52  N.  W.  460. 

It  Need  Not  Be  Verified J:rome 

z^.  Jerome,  5  Conn.  352;  Hickman  v. 
Hickman,  i  Del.  Ch.  133.  But  see 
sub-title  "Affidavit "  herein. 

"A  failure  to  make  the  proper  aver- 
ment in  any  of  these  particulars  is 
good  ground  for  a  demurrer,  but  we 
do  not  understand  that  as  a  rub  the 
alle.^auons  of  the  bill  can  be  pur  in 
issue  by  an  answer.  In  cases  of  bills 
strictly  to  perpetuate  testimony 
(which  will  only  lie  when  no  suir  has 
been  ccnmicnced,)  the  defendant  may 
all-ge  by  way  of  plea  any  fact  that 
may  tend  to  show  that  there  is  no  oc- 
casion to  perpetuate  the  testimony; 
as,  for  instance,  that  there  exists  no 
such  dispute  or  controversy  as  that 
alleged  in  the  bill,  or  that  plaintiff 
has  no  such  interest  in  it  as  will 
justify  his  application  to  perpetuate 
the  testimony.  Story,  Eq.  PI.  3060. 
But  in  biils  to  take  testimony  de 
bene  esse  there  must  be  a  suit  depend- 
ing in  some  court,  and  this  of  itself  is 
c\idcnce  of  a  controv.rsy  between  the 
parties.  In  Ellice  v.  Roupell,  Story, 
Eq.  PI.  306a,  note.  Sir.  J.  Romilly 
stated  the  rule  to  be  in  regard  to  bills 
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for  perpetuating  testimony  that  de- 
fendant, by  consenting  to  answer  the 
plaintiff's  bill,  admitted  his  right  to 
examine  witnesses  in  the  case,  and 
that  implies  all  that  is  demandable. 
'  For  if  there  is  really  any  bona  fide 
controversy  between  the  paraes,  the 
right  to  perpetuate  th?  testimony  fol- 
lows as  a  matter  of  course.'  "  Rich- 
ter  f.  Jerome,  25  Fed.  679. 

The  Bill  is  not  abated  or  barred 
by  the  bringing  of  a  suit  by  the  de- 
fendant to  enforce  his  claim  while  the 
bill  is  pending.  Hal!  v.  Stout,  4  Del. 
Ch.  269.  See  also  Ellio:  v.  Roupell, 
32  Beav.  (Eng.)  318.  But  it  is  bar- 
red by  a  release  of  the  claim.  Hand- 
ford  V.  Ewen,  79  111.  App.  ;i27. 

It  is  rot  brought  to  a  hearing,  but 
ends  with  the  examination  of  tiie  wit- 
nesses, except  as  to  a  further  order 
for  publication  should  the  contin- 
gency arise  for  the  use  of  the  depo- 
sitions. Anonymous,  2  Ves.  (Eng.) 
497,  Ambl.  237 ;  Morrison  v.  Arnold, 
19  Ves.  (Eng.)  671 ;  EUice  v.  Rou- 
pell, 32  Beav.  (Eng.)  308;  Hall  v. 
Hoddesdon,  2  P.  Wm.  (Eng.)  162; 
Vaughan  v.  Fitzgerald,  i  Sch.  &  Lef. 
(Ir.)   316. 

Relief  should  not  b;  denied  because 
the  complainant  may  himself  testify 
to  the  facts.  Saunders  z'.  Erwin,  2 
How.  (Aliss.)  732;  Graham  v.  Bank, 
3  Lane.  Lavv  Rev.  (Pa.)  68,  3  Lane. 
Bar  68. 

Under  the  bill  to  perpetuate  testi- 
mony, depositions  may  be  taken  de 
bene  esse.  Frere  v.  Green,  19  Vers. 
(Eng.)  319;  Campbell  v.  Attorn :y- 
(^eneral,  11  Jur.  N.  S.  (Eng.)  922,  13 
L.  T.  356,  14  W.  R.  45;  Allen  v. 
Annesley,  2  Jones  (Ir.)  260,  or 
under  commission.  Berentine  v. 
Llarbert,  Gary  (Eng.)  45;  Hearing 
v.    Fisher,    Gary    (Eng.)     no;    Bag- 

shawc  V. ,  Gary  (Eng.)  35;  Allen 

V.  Annesley,  2  Jones  (Ir.)  260. 
Under  the  order  both  parties  are  en- 
titled to  examine  witnesses.  Aber- 
gaverney  v.  Powell,  i  Meriv.  (Eng.) 
433- 

Federal  Practice —  The  United 
States  circuit  courts  are  given  ex- 
press power  to  perpetuate  testimony 
"according  to  the  usages  of  chan- 
cery ;"  Green  v.  Gompagnia  Generate 
Italiana,  82  Fed.  490.  And  the  right 
given  them  to  use  testimony  perpet- 


uated in  state  courts  does  not  deprive 
them  of  the  right  to  entertain  original 
proceedings  for  that  purpose.  New 
York  &  Baltimore  Goffee  Polishing 
Go.  V.  New  York  Goffee  Polishing 
Go.,  9  Fed.  578,  62  How.  Pr.  (N.  Y.) 
485. 

As  to  general  practice,  see  Green  v. 
Gompagnia  Generale  Italiana,  82  Fed. 
490. 

Statutes —  An  applicant  for  an  or- 
der to  examine  a  witness  under  the 
New  York  Gode,  where  no  action  is 
pending,  must  allege  facts  that  would 
have  sustained  a  bill  in  chancery  to 
perpetuate  testimony.  In  re  Ketchum, 
60  How.   Pr.    (N.  Y.)    154. 

Disputed     Deed A    grantee    who 

feels  that  he  may  have  difificulty  in 
proving  the  execution  of  his  deed  may 
perpetuate  testimony  to  prove  the 
same.     Galdwell  v.  Head,  17  Mo.  561. 

Patent  Right — A  bill  alleging 
that  the  plaintiff  was  using  a  process 
for  which  the  defendant  had  letters 
patent  which  were  void  for  want  of 
novelty,  and  that  plaintiff  feared  that 
defendant  would  bring  suit  for  an  in- 
fringement, in  which  case  a  certain 
person  over  ninety  years  of  age  would 
be  a  material  witness,  was  held  to 
show  cause  for  perpetuating  that  per- 
son's testimony.  New  York  and  Bal- 
timore Gcffre  Polishing  Go.  v.  New 
York  Goffee  Polishing  Co.,  9  Fed. 
578. 

Contested      Election A      statute 

providing  for  perpetuating  testimony 
was  held  not  to  authorize  taking  the 
testimony  of  a  city  clerk  with  whom 
ballot  boxes  containing  ballots  used 
in  a  city  election  were  d;posited  with 
a  view  to  possible  contest  of  the  elec- 
tion, where  the  statutes  provided 
efficient  means  for  preserving  the  bal- 
lots. State  V.  Elliott,  75  Minn.  391, 
77  N.  W.  952. 

Forged  Note A  person  who  was 

threatened  with  a  suit  upon  promis- 
sory notes  to  which  his  signature  had 
been  forged  was  allowed  to  perpetuate 
the  testimony  of  the  forger,  who  had 
been  convicted  of  the  crime  and  sen- 
tenced therefor.  Graham  v.  Bank,  3 
Lane.  Bar  (Pa.)  68,  3  Lane.  Law 
Rev.  68. 

Contemplated  Tort — A  person  is 
not  entitled  to  perpetuate  testimony 
with   respect   to  a   contemplated   tor- 
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Statutes  and  rules  of  court  have  chang-ed  materially  the  practice 
of  taking  testimony  in  equity  courts,  and  especially  the  practice 
of  taking  testimony  in  chief  in  equity  cases,  and  of  taking  testi- 
mony in  aid  of  law  actions.*^  But  the  intent  of  a  statute  to  restrict 
or  modify  the  powers  of  equity  courts  in  the  taking  of  depositions 
must  be  clearJ 

2.  At  Common  Law.  —  Common  law  courts  have  no  inherent 
power  to  authorize  the  taking  of  depositions  in  either  civil  or  crim- 
inal cases. ^  There  once  existed  a  doubtful  practice  of  continuing 
cases  from  time  to  time  imtil  the  party  should  consent  to  take  the 
depositions  of  absent  witnesses  material  to  his  adversary's  case.'' 
The  practice  was  superseded  by  that  of  taking  such  depositions 
through  the  intervention  of  a  court  of  equity.  The  right  to  use 
depositions  taken  under  an  agreement  between  the  prosecution  and 
the  accused  has  been  affirmed^"  and  denied. ^^ 


tious  act.  Handford  v.  Ewen,  79  III. 
App.  327;  Cobb  V.  Rice,  130  JMass. 
251 ;  Brown  v.  Watson,  66  Mich.  222,, 
33  N.  W.  493;  Lawrence  v.  Finch,  17 
N.  J.  Eq.  234;  Marks  v.  Crow.  14  Or. 
382,  13  Pac.  SS;  London  Bank  v. 
Hart.  L.  R.,  6  Eq.  467.  V.  C.  G. 

6.  Equity  Proceeding  in  Aid  of 
Law  Court. —  It  has  been  held  that  a 
United  States  circuit  court,  having 
power  under  the  statute  to  issue  com- 
missions as  a  law  court,  will  not 
entertain  ary  proceedings  for  such  a 
purpose  on  its  equity  side.  Peters  v. 
Prcvost,  I  Paine  (U.  S.  C.  C.)  64, 
19  Fed.  Cas.  No.  11,032. 

7.  See  cases  in  note  3  supra. 

8.  State  V.  Fulford,  2i3  La.  Ann. 
679;  Vanripcr  v.  Vanriper,  3  Lane. 
Bar  (Pa.)  155.  And  see  notes  under 
"  Statutes,"  herein. 

But  the  practice  of  taking  deposi- 
tions seems  to  have  existed  in  a  few 
American  courts  blending  law  and 
equity  powers.  Russell  v.  Fabyan, 
35  N.  H.  159;  Hayward  v.  Barron,  38 
N.  H.  366;  People  v.  Restell,  3  Hill 
(N.  Y.)  289;  Farnsworth  v.  Pierce, 
7  Vt.  83.  See  also  Reeves  v.  Allen, 
42  Ind.  359. 

The  Civil  Law. —  The  right  to  per- 
petuate the  testimony  of  witnesses 
existed  under  the  civil  law  in  Texas 
prior  to  the  revolution.  Sullivan  v. 
Dimmitt,  34  Tex.  114. 

9.  Hayward  v.  Barron,  38  N.  H. 
366;  People  V.  Restell,  3  Hill  (N.  Y.) 
289;  Stat:  V.  Bowen,  4  McCord  (S. 
C.)  254;  State  V.  Murphy,  48  S.  C.  i, 


25  S.  E.  43 ;  Farnsworth  v.  Pierce,  7 
Vt.  83. 

Agreement  to  Take —  It  was  held 
that  joining  in  a  commission  in  a 
case  in  which  there  was  no  stat- 
utory authority  to  take  depositions 
amounted  to  an  agreement  to  take 
such  depositions.  And.rson  v.  Thor- 
oughgood,  5  Har.   (Del.)    199. 

10.  People  V.  Grundell,  75  Cal. 
301,  17  Pac.  214;  Richardson  v.  Peo- 
ple, 31  111.  170;  Butler  V.  State,  97 
Ind.  378;  People  v.  Restell,  3  Hill  (N. 
Y.)  289;  Wightman  v.  People,  67 
Barb.   (N.  Y.)  44. 

Where,  on  the  overruling  of  defend- 
ant's motion'  for  the  production  of 
two  persons  as  witnesses  who  were 
confined  in  the  penitentiary,  his  attor- 
ney procured  their  depositions  and 
read  th.m  at  the  trial,  it  was  held  that 
the  defendant  could  not»afterward  ob- 
ject thereto.  People  v.  Fay,  89  Mich, 
119,  50  N.  W.  752. 

11.  State  V.  Tomblin,  57  Kan.  841, 
48  Pac.  144;  Curtis  v.  State,  14  Lea 
(Tenn.)  502;  Johnson  v.  State,  27 
Tex.   758. 

The  court  refused  to  permit  the 
prosecution  to  use  a  deposition  that 
had  been  taken  out  of  the  state  upon 
the  application  of  the  defendant,  and 
upon  interrogatories  framed  by  his 
counsel,  on  the  ground  that  the  de- 
fendant could  not  waive  his  constitu- 
tional right  to  be  confronted  with  the 
witnesses.  Slate  v.  Tomblin,  57  Kan. 
841,  48  Pac.  144. 

A  deposition  taken  by  the  defend- 
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3.  Under  Statutes.  —  A.  In  General.  —  Statutes  providing 
for  the  taking  and  use  of  depositions  being  an  innovation  upon  the 
common  law,  it  has  been  frequently  said,  and  sometimes  held,  that 
they  are  to  be  strictly  construed  and  applied.^-  With  respect  to  the 
older  statutes  providing  for  ex  parte  depositions,  this  rule  has  been 


ant  in  a  criminal  case,  without  the 
consent  of  the  attorney-general,  was 
held  to  be  inadmissible.  Curtis  v. 
State,   14  Lea    (Tenn.)   502. 

"  By  the  principles  of  the  common 
law,  and  according  to  the  original 
practice  of  the  courts  of  the  common 
law,  depositions  could  never  be  taken 
de  bene  esse  wi-thout  consent  of  the 
parties.  If  disposed  to  insist  upon 
his  rights,  a  party  could  require  the 
presence  of  witnesses  in  court,  in 
order  that  h;  might  examine  them  in 
the  presence  of  the  jury.  But  as 
great  practical  inconvenience  fre- 
quently resulted  from  a  rigid  adher- 
ence to  these  rules,  the  court  uni- 
formly exercised  every  legitimate 
power  it  possessed  to  induce  parties 
to  consent,  by  putting  off  the  trial 
at  the  instance  of  the  defendant,  if 
the  plaintiff  would  not  give  consent; 
and  if  the  defendant  refused,  by  de- 
clining to  render  judgment,  as  in  case 
of  nonsuit;  Tidds'  Pr.  810,  811;  i 
Stark.  Ev.  320.  In  an  anonymous 
case,  in  2  Chitty's  R.  199,  on  a  motion 
for  a  rule  for  leave  to  examine  a 
witness  on  the  affidavit  of  a  physician 
that  it  would  endanger  his  life  to  at- 
tend the  trial,  the  court  refused  the 
rule,  saying  the  party  must  either 
apply  to  a  court  of  equity,  or  get  the 
facts  admitted  Also,  in  4  Taunton, 
R.  46,  the  court  refused  a  similar 
motion,  unless  with  the  consent  of 
both  parties.  Where  consent  was 
obtained,  the  practice  was,  when  a 
material  witness  resided,  or  was  go- 
ing, abroad,  so  that  he  could  not  at- 
tend the  trial,  for  the  party  desiring 
his  evidence  to  apply  to  the  court  in 
term  time,  or  to  a  judge  in  vacation, 
on  a  proper  affidavit  for  an  order  to 
have  the  witness  examined  de  bene 
esse  before  commissioners  specially 
appointed  and  approved  by  the  oppo- 
site party.  Tidds'  Pr.  810.  Deposi- 
tions so  taken  could  not  be  read  with- 
out the  production  of  the  commission, 
unless  they  were  of  so  long  standing 
as  to  afford  a  presumption  that  the 
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commission  was  lost.  Baylie  v.  Wy- 
lie,  6  Esp.  R.  85;  Tidds'  Pr.  814." 
Ragan  f.  Cargill,  24  Miss.  540. 

Condition     for     Continuance It 

has  been  held  that  a  court  may  require 
the  taking  of  the  deposition  of  wit- 
nesses who  are  present  as  a  condition 
fcr  the  granting  of  a  continuance. 
Thomas  v.  Black,  84  Cal.  221,  23  Pac. 
1,037;  McFarlane  v.  Moore,  i  Overt 
(Tenn.)   32. 

12.  United  States.  —  Carrington t;. 
Stimson,  i  Curt.  437,  5  Fed.  Cas.  No. 
2,450;  Shankwiker  v.  Reading,  4  Mc- 
1-an  240,  2S  Fed.  Cas.  No.  13.704; 
Jones  V.  Neale,  i  Hughes  268,  13 
Fed.  Cas.  No.  7,483 ;  Thorpe  v.  Sim- 
mons, 2  Cranch  C.  C.  195,  23  Fed. 
Cas.  No.  14,007;  Bell  v.  Morrison,  i 
Pet.  351. 

Alabama.  —  Brown  v.  Turner,  15 
Ala.  832. 

California.  —  McCann  v.  Beach,  2 
Cal.  25  ;  Dye  v.  Bailey,  2  Cal.  383. 

Illinois.  —  Edleman  v.  Byers,  75 
111.  367. 

Indiana.  —  Thompson  v.  Wilson, 
34  Ind.  94. 

Maine.  —  Hall  v.  Houghton,  2)7  Me. 
411. 

Maryland.  —  Bryden  v.  Taylor,  2 
Har.  &  J.  396,  3  Am.  Dec.  554  5 
Quynn  v.  Brooke,  22  Md.  288. 

Minnesota. —  Beatty  v.  Ambs,  il 
Minn.   331. 

Mississippi.  —  Saunders    v.    Erwin, 

2  How.  732;  Ragan  v.  Cargill,  24 
Miss.  540. 

New  Hampshire.  —  Fabyan  v. 
Adams,  15  N.  H.  371 ;  Bowman  v. 
Sanborn,  25   N.    H.   87. 

Kezv  Jersey.  —  Hendricks  v.  Craig, 
5  N.  J.  L.  567;  Lawrence  v.  Finch,  17 
N.  J.  Eq.  234;  Graham  v.  Whitely, 
26  N.  J.    L.  254. 

Kew  York.  —  Dwindle  v.  Howland, 
I  Abb.  Pr.  87;  People  v.  Haight,  13 
Abb.  N.  C.  197;  Skinner  v.  Dayton,  5 
Johns.  Ch.  191 ;  Jackson  v.  Hobby, 
20  Johns.  357;  Fleming  v.  Hollen 
back,  7  Barb.  271 ;  Smith  v.  Randall, 

3  Hill  495;  Brown  v.  Southworth,  9 
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followed  quite  strictly."  Some  courts  have  held  that  statutes  gov- 
erning depositions  are  highly  remedial,  and  should  be  liberally  con- 
strued and  applied/*  The  general  trend  of  judicial  authority  favors 
the  rule  that  such  statutes  must  be  fairly  and  substantially  complied 
with.i^ 


Paige  351 ;  Halleran  v.  Field,  23 
Wend.  38;  Barron  v.  People,  i  N.  Y. 
386. 

Utah.  —  Homberger    v.    Alexander, 

11  Utah  363,  40  Pac.  260. 
Vermont.  —  Sanders    v.    Howe,     i 

D.  Chip.  363 ;  Pingrey  v.  Wash- 
burn, I  Aik.  264,  15  Am.  Dec. 
676 ;  Austin  v.  Slade,  3  Vt.  68 ;  Win- 
ocskie  Turnpike  Co.  v.  Ridley,  8  Vt. 
404,  30  Am.  Dec.  467. 

Washington.  —  Phelps  v.  City  of 
Panama,  i  Wash.  Ter.  615. 

Wisconsin.  —  Baxter  v.  Payne,  I 
Pin.  501 ;  Goodhue  v.  Grant,  i  Pin. 
556. 

See  also  Simpson  v.  Carleton,  i 
Allen  (Mass.)    109,  79  Am.  Dec.  707. 

13.  Chase  v.  Garretson,  54  N.  J. 
L.  42,  23  At!.  353;  afhrming  22  Atl. 
787 ;  Basccm  v.  Bascom,  Wright 
(Ohio)  632;  Wilson  Sewing  JNIachina 
Co.  V.  Jackson,  Hughes  295,  30  Fed. 
Cas.  No.  17.853;  Luther  v.  Merritt 
Hunt,  Newb.  Adm.  4,  15  Fed.  Cas. 
No.  8,610;    Bell  V.   Morrison,    i    Pet. 

(U.  S.)  351. 

14.  Moore  v.  Hatfield,  3  Ala.  442; 
Darby  v.  Heagcrty,  2  Idaho  260,  13 
Pac.  85 ;   Greene   County   v.    Bledsoe, 

12  111.  267;  Moran  v.  Green,  21  N.  J. 
L.  562;  Una  V.  Dodd,  38  N.  J.  Eq. 
460;  Leetch  v.  Atlantic  Mut.  Ins.  Co., 
4  Daly  (N.  Y.)  518;  Goodyear  v. 
Vosburg,  41  How.  Pr.  (N.  Y.)  421; 
Kellum  V.  Smith,  39  Pa.  St.  241  ;  Bul- 
winkle  v.  Cramer,  30  S.  C.   153,  8  S. 

E.  689;  Scmm.rs  v.  Walters,  55  Wis. 
675,  13  N.  W.  889;  Cornett  v.  Wil- 
liams, 20  Wall.  (U.  S.)  226;  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Stoner,  51 
Fed.  649,  2  C.  C.  A.  437,  10  U.  S. 
App.  209. 

"  In  support  of  these  objections, 
the  common  law  rule  is  relied  on, 
that  in  every  proceeding,  under  a 
special  delegated  authority,  or  in  the 
exercise  of  a  limited  and  statutory 
jurisdiction,  the  proceeding  must 
show  upon  its  face  that  the  statute 
has  been  strictly  complied  with.  1 
am  a  great  stickler  for  this  rule.     It 


is  a  sound  and  salutary  one,  when 
properly  applied ;  but  I  think  it  has 
no  application  to  the  question  now 
before  us.  The  act  concerning  wit- 
nesses, under  which  this  commission 
was  issued,  is  a  general  one,  authoriz- 
ing the  courts  of  civil  and  common 
law  jurisdiction  to  procure  and  use 
the  depositions  of  foreign  witnesses 
in  all  causes  pending  in  such  courts. 
It  is  a  remedial  statute,  and  for  the 
general  advancement  of  justice.  We 
have  no  means  of  compelling  the 
attendance  of  witnesses  from  other 
states,  although  divided  from  some 
of  them  only  by  a  geographical  line, 
or  a  narrow  river;  and  ytt  without 
the  benefit  of  their  testimony  we 
might  as  well,  in  relation  to  a  very 
large  portion  of  our  law  suits,  shut 
up  our  courts  of  justice  as  to  attempt 
to  reach  the  truth  and  justice  of  the 
case  without  the  benefit  of  such  testi- 
mony. While,  therefore,  we  guard 
against  any  abuse  of  the  privilege 
given  to  suitors  by  this  statute,  we 
ought  not  to  give  it  such  a  construc- 
tion as  to  render  it  nugatory,  and  de- 
feat the  beneficial  purposes  lor  which 
it  was  designed."  Moran  v.  Green, 
21  N.  J.  L.  562.  To  the  same  effect 
see  Ludlam  v.  Broderick,  15  N.  J.  L. 
269. 

15.  Alabama.  —  Brahan  v.  De- 
brell,  I  Stew.  14;  Parker  v.  Hag- 
garly,  i  Ala.  632;  Campbell  v. 
Woodcock,  2  Ala.  41 ;  Mobile  Life 
Insurance  Co.  v.  Walker,  58  Ala. 
290. 

California. —  People  v.  Mitchell,  64 
Cal.  85,  27  Pac.  862. 

Colorado.  —  Ncvitt  v.  Crew,  i 
Colo.  App.  453,  29  Pac.  749;  Gibbs  v. 
Gibbs,  6  Colo.  App.  368,  40  Pac.  781. 

Illinois.  —  Corgan  v.  Anderson,  30 
111.  95. 

Indiana.  —  Bolds  v.  Woods,  9  Ind. 
App.  657,  36  N.  E.  933- 

Kansas.  —  Case  v.  Huey,  26  Kan. 
553- 

Maine.  —  Harris  v.  Brown,  63 
Me.  51. 
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In  general,  depositions  must  be  taken  and  returned  in  conformity 
with  the  statutes  and  rules  of  the  jurisdictions  where  they  are  to  be 
used  ;^"  but  in  some  states  statutes  provide  for  the  use  of  depositions 
taken  in  other  jurisdictions  in  conformity  to  the  laws  thereof.^^ 

B.  In  Civil  Cases.  —  Whether  or  not  depositions  may  be  taken 
in  any  judicial  proceeding  depends,  of  course,  on  the  language 
of  the  statute.  But,  in  general,  the  word  "  action  "  and  the  like 
do  not  include  special  proceedings.^*     When  a  case  is  heard  de  nav 


Maryland.  —  Bladen  v.  Cockey,  i 
Har.  &  McH.  230;  Crichton  v. 
Smith,  34  Md.  42. 

Massachusetts.  —  Hunt  v.  Lowell 
Gas  Light  Co.,  I  Allen  343 ;  Frye  v. 
Barker,  2  Pick.  65 ;  Bradstrect  z'. 
Baldwin,  11  Mass.  229;  Simpson  v. 
Dix,  131  Mass.  rjg. 

Michigan.  —  Patterson  v.  Wabash, 
St.  L.  &  P.  R.,  54  Mich.  91,  19  N.  W. 
761 ;  Thompson  v.  Clay,  60  Mich.  627, 
27  N.  W.  699. 

Missouri.  —  McLean  v.  Thorp,  4 
Mo.  256;  Patterson  v.  Fagan,  38 
Mo.  70. 

Nevada.  —  Scott  v.  Bullion  Mining 
Co.,  2  Nev.  81. 

N'czi'  Hampshire.  —  Hayward  v. 
Barron,  38  N.  H.  366. 

A'etv  Jersey.  —  Sayre  v.  Sayre,  14 
N.  J.  L.  487. 

Nezv  York.  —  Clark  v.  Sullivan,  55 
Hun  604,  8  N.  Y.  Supp.  565 ;  Cheever 
V.  Saratoga  County  Bank,  47  How. 
Pr.  376;  ChampHn  v.  Stodart,  64 
How.  Pr.  3;8;  McCall  v.  Sun  Mut. 
Ins.  Co.,  50  N.  Y.  332;  s.  c.  2  Jones 
&  S.  312;  Wallace  v.  Blake,  24  Jones 
&  S.  519,  16  Civ.  Proc.  384,  4  N.  Y. 
Supp.  438;  Crane  v.  Evans,  12  N.  Y. 
Civ.  Proc.  445 ;  McCotter  v.  Hooker, 
8  N.  Y.  497;  s.  c  2  Edm.  Sel.  Cas. 
260.  Code  R.   (N.  S.)   217. 

Ohio. — Houpt  V.  Houpt,  Wright 
(Ohio)    157. 

Pennsylvania. — In  re  Koockagey, 
6  Phila.  46. 

Texas.  —  Adams  v.  State,  19  Tex. 
App.  250;  Garner  v.  Cutler,  28 
Tex.   175. 

Vermont.  —  Bates  v.  Maeck,  31  Vt. 
456;  Farmers'  and  M:chanics'  Bank 
V.  Hathaway,  36  Vt.  539. 

Rules  of  Court —  Courts  may 
make  rules  governing  depositions  not 
in  conflict  with  the  statutes  upon  the 
subject.  McKinney  v.  Wilson,  133 
Mass.  131. 
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It  has  been  held  competent  for  a 
federal  court  to  define  by  general  rub 
the  circumstances  under  which  the 
clerk  may  issue  a  commission  in  fur- 
therance of  justice,  without  a  special 
order.  Warren  v.  Younger,  18  Fed. 
859.     Contra.  —  Randall    v.    Venablo, 

17  Fed.  162. 

16.  Bostwick  V.  Lewis,  i  Day 
(Coim.)  33;  Pratt  v.  Roman  Catholic 
Orphan  Asylum,  20  App.  Div.  352,  46 
N.  Y.  Supp.  1,035. 

Change  in  Law.  —  It  has  been  held 
that  depositions  may  not  be  used 
where  they  have  not  been  taken  in 
conformity  with  the  law  in  force  at 
the  time  they  were  offered  in  evi- 
dence, although  taken  in  conformity 
with  a  law  in  force  at  the  time  of  the 
taking.  McCotter  v.  Hooker.  8  N.  Y. 
497 ;  s.  c.  2  Edm.  Sel.  Cas.  260,  Code 
R.  (N.  S.)  217;  Crawford  v.  Hal- 
sted,  20  Gratt.  (Va.)  211.  See  also 
Smith  v.  Grosjean,  i  Pat.  &  H.  (Va.) 
109. 

Contra.  —  Marks  v.  Crow,  14  Or. 
382,  13  Pac.  55 ;  Armstrong  v.  Gris- 
wold,  28  Vt.  376. 

17.  Blake  v.  Blossom,  15  Me.  394; 
State  V.  Kimball,  50  M:.  409;  Rhees 
v.  Fairchild,  160  Pa.  St.  555,  28  Atl. 
928. 

A  statute  requiring  commissions  to 
be  directed  to  two  justices  of  the 
peace  was  held  not  to  apply  to  com- 
missions to  take  testimony  in  another 
state.     Blount  v.  Stanley,  3  N.  C.  350. 

18.  Duckworth  v.  Hibbs,  38  Ind. 
78;  Wood  V.  Howard  Insurance  Co., 

18  Wend.  (N.  Y.)  646;  In  re  Whit- 
ney, 4  Hill  (N.  Y.)  533;  Crane  v. 
Cran:,  12  N.  Y.  Civ.  Proc.  445.     See 

also  V.  Galbraith,  2  Dall.    (Pa.) 

78;  Cockey  v.  Hurd,  43  How.  Pr. 
(N.   Y.)    140. 

Supplementary  Proceedings Dep- 
ositions cannot  be  taken  in  supple- 
mentary proceedings   under  a   statute 
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allowing  them  to  be  taken  in  an 
"  action."  Graham  v.  Colburn,  14 
How.  Pr.  (N.  Y.)  52;  Champlin  v. 
Stodart,  64  How.  Pr.  (N.  Y.)  378. 

But  a  proceeding  under  a  statute 
for  the  discovery  of  the  assets  of  an 
estate  is  a  suit  pending,  within  the 
meaning  of  a  statute  providing  for  the 
taking  of  depositions.  Eckerle  v. 
Wood,  95  Mo.  App.  378,  69  S.  W.  45. 

Vacation  of  Levy The  provis- 
ions of  the  statute  relative  to  the  tak- 
ing of  depositions  in  civil  causes  were 
held  not  to  apply  to  a  petition  in  the 
supreme  court  to  vacate  the  levy  of 
an  execution  on  real  estate.  Briggs 
V.  Green,  2,?,  Vt.  565. 

Vacation  of  Foreclosure  Sale —  An 
application  by  a  purchaser  at  a  fore- 
closure sale  to  be  relieved  from  his 
purchase  is  not  an  "  action "  within 
the  meaning  of  a  statute  providing  for 
th;  taking  of  depositions.  Crane  v. 
Evans,   12  Civ.  Proc.   (N.  Y.)   445. 

Motion A     statute     in     general 

terms  providing  for  taking  deposi- 
tions to  be  used  on  the  hearing  of 
motions,  authorizes  the  taking  of  a 
deposition  to  be  used  on  a  motion  for 
a  new  trial.  O'Connor  v.  McLaugh- 
lin, 80  App.  Div.  305,  80  N.  Y.  Supp. 

741- 

Commission  of  lunacy —  A  hear- 
ing before  a  commission  of  lunacy  of 
a  person  und:r  indictment  who  pleads 
insanity  is  not  within  the  meaning  of 
a  statute  allowing  the  taking  of  dep- 
ositions to  be  used  upon  the  trial 
of  an  "action,"  "issue"  or  "indict- 
ment." People  V.  Haight,  13  Abb.  N. 
C.    (N.  Y.)    197. 

Order  of  Filiation  and  Settlement. 
Depositions  may  be  taken  on  app.als 
from  orders  of  filiation  and  of  re- 
moval in  settlement  cases.  Hildreth 
V.  Overseers  of  Poor,  13  N.  J.  L.  5. 

Exclusion  Acts —  The  provision 
of  the  United  States  statute  authoriz- 
ing United  States  courts  to  issue 
commissions  to  take  testimony  "  in 
any  case  where  it  is  necessary  in  order 
to  prevent  a  failure  or  delay  of  jus- 
tice," does  not  authorize  a  United 
States  district  court  to  issue  a  dcdi- 
nttis  potcstatem  to  be  used  in  an  ex- 
amination before  United  States  com- 
missioners under  the  provision  of  the 
Chinese  exclusion  acts.  United 
States  V.  Hom  Hing,  48  Fed.  635. 


Disbarment  Proceedings.  —  A  stat- 
ute providing  for  taking  depositions 
in  special  proceedings  after  a  ques- 
tion of  fact  has  arisen,  authorizes  the 
taking  of  depositions  in  disbarment 
proceedings.  In  re  Wellcome,  23 
Mont.  259,  58  Pac.  711. 

A  disbarment  proceeding  is  not  an 
"  action  "  within  the  meaning  of  a 
statute  governing  the  taking  of  depo- 
sitions.   In  re  Attorney,  83  N.  Y.  164. 

Actions  for  Penalties  or  Forfeit- 
ures.—  An  action  for  a  penalty  is  not 
a  criminal  proceeding  in  which  depo- 
sitions of  a  defendant  may  not  be 
taken.  In  re  Derbyshire  County 
Council,  2  Q.  B.  (Eng.)  297,  65  L. 
J.  Q.  B.  N.  S.  557,  74  L.  T.  747-. 

Deposition  may  be  taken  in  an 
action  for  a  penalty  under  the  con- 
tract labor  law.  Aloller  v.  United 
States,  57  Fed.  490,  6  C.  C.  A.  459,  13 
U.  S.  App.  472. 

An  action  to  recover  the  value  of 
merchandise  forfeited  to  the  United 
States  under  a  customs  act  is  not  a 
criminal  prosecution,  and  depositions 
may  be  taken  therein  to  be  us;l 
against  the  defendant.  United 
States  V.  Zucker,  161  U.  S.  475- 

Letters  rogatory  from  a  Mexican 
court  purporting  to  have  been  issued 
under  an  order  made  in  proceedings 
relating  to  an  investigation  as  to 
smuggling  certain  goods,  does  not 
show  that  the  proceedings  amount  to 
"  suit  for  the  recovery  of  money  or 
property  "  within  the  meaning  of  the 
United  States  statute  upon  the  sub- 
ject. In  re  Letters  Rogatory,  36  Fed 
306. 

Qui  Tam  Action —  Depositions 
may  be  taken  in  qui  tain  actions  un- 
der a  statute  relating  to  depositions 
in  civil  actions.  Moses  v.  Gunn,  i 
Root  (Conn.)  307. 

Injunction.  —  A  suit  to  enjoin  the 
use  of  a  building  for  the  sale  of  in- 
toxicating liquors,  on  the  ground  that 
the  place  is  a  "  common  nuisance,"  is 
a  "civil  proceeding"  in  which  depo- 
sitions may  be  taken.  Rancour's  Pe- 
tition, 66  N.  H.  172,  20  Atl.  930. 

Attachment — Depositions  may  be 
taken  in  an  attachment  case. 
Mencke  v.  Strause,  17  Phila.  (Pa.) 
104.  41   Leg.   Int.   154. 

Feigned  Issue.  —  A  feigned  issue 
triable  at  law  upon    an    order    from 
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in  a  court  of  general  jurisdic:;ion,  on  appeal  from  an  inferior 
court  or  tribunal,  depositions  may  be  taken  under  the  conditions  and 
in  the  manner  prescribed  by  the  law  governing  depositions  in 
original  cases  in  such  appellate  court.'" 

C.  In  Criminal  Cases.  —  Statutes  now  exist  in  many  states  and 
jurisdictions  for  taking  depositions  in  criminal  cases.-"     They  have 


chancery  is  within  the  meaning  of  a 
statute  allowing  the  taking  of  depo- 
sitions in  "  an  action  pending  in  a 
court  of  law."  Lockyer  v.  Lockyer, 
I  Edm.   Sel.  Cas.    (N.   Y.)    107. 

Probate  and  Surrogate  Courts. 
Under  a  statute  allowing  the  taking 
of  depositions  in  "  civil  cases "  it 
was  held  proper  to  take  depositions 
to  be  read  on  the  hearing  of  a  liti- 
gated claim  before  a  probate  court. 
Gildersleeve  v.  Atkinson,  6  N.  Mex. 
27,  27  Pac.  447.  Se:  also  Green  v. 
Green,  5  Ohio  278.  In  re  Plumb,  135 
N.  Y.  661,  22  N.  E.  22;  affirming  64 
Hun  317,  22  Civ.  Proc.  209,  19  N.  Y. 
Supp.  79. 

Surrogates  court  in  New  York  has 
power  to  issue  a  commission  to  take 
depositions  in  a  proceeding  to  fix  a 
transfer  tax  upon  the  estate  of  a  de- 
ceased non-resident  person.  In  re 
Wallace,  71  App.  Div.  284,  75  N.  Y. 
Supp.  838. 

Mayor's  Court.  _  Under  a  statute 
allowing  the  taking  of  depositions 
"  in  any  cause  "  th;y  may  be  taken  in 
an  action  pending  in  the  mayor's 
court  of  a  city.  Reeves  v.  Allen,  42 
Ind.  359. 

Depositions  in  Federal  Courts. 
The  provision  in  the  act  of  Congress 
of  March  9,  1892,  that  "  it  shall  be 
lawful  to  take  the  depositions  or 
testimony  of  witnesses  in  the  mode 
prescribed  by  the  laws  of  the  state 
in  which  the  courts  are  held,"  fur- 
nishes an  additional  manner  of  taking 
depositions  but  does  not  add  to  the 
grounds  for  taking  them  already 
prrscribed  by  the  acts  of  Congress. 
National  Cash  Register  Co.  v.  Le- 
land,  77  Fed.  242;  affirmed  94  Fed. 
502,  Z7  C.  C.  A.  372;  Shellabarger  v. 
Oliver,  64  Fed.  306;  Despeaux  v. 
Pennsylvania  R.  Co.,  81   Fed.  897. 

And  prior  to  that  act,  it  was  held 
that  depositions  might  be  taken 
under  commission  in  the  man- 
ner  prescribed    by    the    laws    of    the 
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state.  Jones  v.  Oregon  Cent.  R. 
Co.,  3  Sawy.  523,  13  Fed.  Cas.  No. 
7,486;  Wilkinson  v.  Yale,  6  McLean 
16,  29  Fed.  Cas.  No.  17,678;  Flint 
V.  Crawford  Co.,  5  Dill.  481,  9  Fed. 
Cas.  No.  4,871 ;  United  States  v. 
Louisville  &  N.  R.  Co.,  18  Fed.  480; 
Giles  V.   Paxson,  36  Fed.  882. 

But  see  United  States  v.  Pings,  4 
Fed.  714.  Evans  v.  Eaton,  7 
Wheat.  356;  Randall  v.  Venable,  17 
Fed.  162. 

The  words  "  according  to  common 
usages  "  in  section  866  of  the  U.  S. 
revised  statutes  mean  according  to 
the  practice  at  law  or  in  equity  exist- 
ing at  the  time  of  the  passage  of  the 
act  in  1874.  United  States  v.  Fifty 
Boxes  and  Packages  of  Lace,  92 
Fed.  601. 

Methods  of  taking  depositions  in 
special  proceedings  are  sometimes 
more  summary  in  character  than 
those  used  in  taking  depositions  to  be 
used  on  the  trial  of  an  action.  Belt 
V.  Blackburn,  28  Md.  227. 

19-  So  on  appeals  from  justice 
and  probate  courts.  Wilson  v. 
Welch,  12  Colo.  App.  185,  55  Pac. 
201;  Case  V.  Huey,  26  Kan.  553; 
Moore  v.  Smith,  88  Ky.  151,  10  S. 
W.  380;  Cawthorn  v.  Haynes,  24 
Mo.  236. 

See  also  Reformed  Presbyterian 
Church  V.  McMillan,  31  Wash.  643, 
72  Pac.  502. 

20.  Giboney  v.  Rogers,  32  Ark. 
462 ;  People  v.  Lundquist,  84  Cal.  22, 
24  Pac.  153 ;  State  v.  McCarty,  54 
Kan.  52,  36  Pac.  338;  Adams  v.  State, 
19  Tex.  App.  250.  See  also  People  v. 
Vermilyea,  7  Cow.    (N.  Y.)   369. 

Under  a  constitutional  provision 
that  the  accused  shall  have  the  right 
to  be  heard  by  himself  and  his  wit- 
nesses, it  was  held  that  he  had  a  right 
to  take  the  depositions  of  witnesses 
within  the  state,  but  beyond  the  r'ach 
of  compulsory  process  of  the  court. 
State  V.  Hornsby,  8  Rob.  (La.)  554, 
41  Arr.  Dec.  305. 
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generally  been  held  constitutional.^^  But  it  must  clearly  appear  that 
an  act  was  intended  to  apply  to  criminal  actions  or  proceedint^s,  and 
that  it  has  been  complied  with,  at  least  substantially,  in  taking  the 
deposition.-^ 

III.  GROUNDS  FOR  TAKING  DEPOSITIONS. 

1.  In  Equity.  — De  Bene  Esse.  —  Courts  exercising  general 
equity  powers,  or  similar  powers  conferred  by  statutes,  may  author- 
ize the  taking  of  depositions  to  be  used  conditionally :  Where  the 
witness  is  the  only  witness  to'  a  material  fact  or  facts  in  the  case  ;^' 
or  when  the  witness  is  about  to  depart  from  the  jurisdiction,  in 


In    United     States     Courts The 

authority  to  take  depositions  in  "  any 
case  "  under  commission  "  according 
to  common  usage  "  under  section  865 
U.  S.  revised  statutes,  has  been  held 
to  apply  to  criminal  cases.  United 
States  V.  Wilder,  14  Fed.  393;  United 
States  V.  Cameron,  15  Fed.  794.  But 
see  United  States  v.  Thomas,  i 
Hayw.  &  H.  243,  28  Fed.  Cas.  No. 
16.476. 

21.  Territory  v.  Evans,  2  Idaho 
627,  2^  Pac.  232,  7  L.  R.  A.  646; 
Butler  V.  State,  97  Ind.  378;  State  v. 
Jones,  7  Nev.  408.  But  see  Burns  v. 
State,  75  Ga.  747;  Cline  v.  State,  2'^ 
Tex.  Crim.  369,  36  S.  W.   1,099. 

A  statute  which  provides  that  the 
accused  may  take  testimony  by  depo- 
sitions in  foreign  jurisdictions  is  not 
unconstitutional  because  it  requires, 
as  a  condition  thereto,  that  the  de- 
fendant shall  enter  of  record  his  con- 
sent that  the  prosecution  may  also 
take  depositions  without  the  state. 
Butler  V.  State,  97  Ind.  378. 

22.  F.ngland.  —  Queen  v.  Upton, 
St.  Leonard's  10  Q.  B.  827,  17  L.  J., 
M.  C.  13,  12  Jur.  II. 

United  States. — United  States  v. 
French,   117  Fed.  976. 

Alabama.  —  Ex  parte  Haskins,  6 
Ala.   63.  41   Am.   Dec.  38. 

Colorado.  —  Ryan  v.  People,  21 
Colorado  119,  .40  Pac.  775. 

Georgia.  —  McLane  v.  State,  4 
Ga.  335. 

Kentucky.  —  Kaolin  v.  Common- 
wealth. 84  Ky.  354,  I  S.  W.  594. 

Louisiana.  —  State  v.  Fulford,  33 
La.  Ann.  679;  State  v.  Fahey,  35  La. 
Ann.  9. 

Maryland.  —  Young  v.  State,  90 
Md.  579,  45  Atl.  531, 


Mississippi.  —  Dominges  v.  State, 
7  Smcd.  &  M.  475,  45  Am.  Dec.  315. 

New  York.  —  People  v.  Restell,  3 
Hill  289;  People  v.  Barron,  i  N.  Y. 
386;  People  V.  Squire,  3  N.  Y.  St. 
Rep.  194. 

South  Carolina.  —  State  v.  Murphy, 
48  S.  C.  I,  25  S.  E.  43- 

Texas.  —  Adams  v.  State,  19  Tex. 
App.  250;  Johnson  v.  State,  27  Tex. 
758. 

Washington. — State  v.  Humason,  5 
Wash.  499,  22  Pac.  in;  State  v.  Hun- 
ter, 18  Wash.  670,  52  Pac.  247. 

A  statute  providing  that  the  ac- 
cused may  take  the  depositions  of 
witnesses  about  to  leave  the  state,  or 
physically  unable  to  attend  the  trial, 
or  whose  death  is  apprehended,  does 
not  authorize  the  taking  of  deposi- 
tions in  a  foreign  country  upon  the 
ground  of  the  non-residence  of  the 
witnesses.  Kaelin  v.  Commonwealth, 
84  Ky.  354,  I  S  W.  594- 

A  statute  providing  for  taking  the 
depositions  of  parlies  for  use  en  the 
hearing  of  motions  was  held  not  to 
apply  to  a  motion  in  a  criminal  case. 
People  V.  Squire,  3  N.  Y.  St.  Rep. 
194. 

Under  some  statutes  the  initiative 
must  be  taken  by  the  accused.  Peo- 
ple V.  Restell,  3  Hill  (N.  Y.)  289. 
But  see  Territory  v.  Evans,  2  Idaho 
627,  23  Pac.  232,  7  L.  R.  A.  646. 

23.  May  v.  May.  28  Ala.  141; 
Pntts  V.  Coleman.  86  Ala.  94,  5  So. 
780;  Hankin  v.  Middleditch,  2  Bro. 
C.  C.  (Eng.)  641;  Shirley  v.  Ferrers, 
3  P.  Wms.  (Eng.)  -jy;  brydges  v. 
Hatch,  I  Cox  (Eng.)  423;  Pearson 
V.   Ward,    l    Cox    (Eng.)    177,    Dick. 
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which  case  he  need  not  be  the  only  witness  to  a  material  fact  ;-*  or 
when  the  witness  is  so  ill  as  to  make  it  probable  that  he  will  be 
unable  to  give  his  testimony  in  chief  in  equity,  or  upon  the  trial  of 
a  law  action,  in  which  case  he  need  not  be  the  only  witness  to  a 
material  fact  ;^^  or  when  there  is  danger  of  the  loss  of  the  witness' 
testimony  by  reason  of  his  age  ;-°  or,  it  seems,  when  the  proceedings 


648;  Elliott  V.  Canadian  P.  R.  Co., 
12  Ont.    P.   R.   593- 

Contra.  —  Carlcss  v.  Colclough,  i 
Brev.   (S.  C.)  462. 

An  order  was  allowed  to  examine 
the  only  two  witnesses  to  material 
facts.  Cholmondeley  v.  Oxford,  4 
Bro.   C.   C.    (Eng.)    157. 

24.  Burlcy  v.  Kitchell,  20  N.  J. 
L.  305 ;  i^IcVitey  v.  Stanton,  20  Civ. 
Proc.  409,  13  N.  Y.  Supp.  914;  Botts 
V.  Verelst,  Dick.  (Eng.)  454;  Lee 
Dicher  v.  Power,  Dick.  (Eng.)  112; 
Warner  v.  Mosses,  50  L.  J.  (^h.  28, 
16  Ch.  D.  100,  29  W.  R.  201 ;  Pirie 
V.  Iron,  I  M.  &  Scott  (Eng.)  223,  8 
Bing.  143,  I  D.  P.  C.  252;  Weeks  v. 
Paul,  5  Scott  (Eng.)  713,  6  D.  P.  C. 
462;  Spears  v.  Waddel,  7  Ont.  P.  R. 
260.  But  see  Turiey  v.  Evans,  3 
Humph.    (Tenn.)    222. 

It  need  not  appear  that  the  witness 
expects  to  remain  abroad  perma- 
nently. Spears  v.  Waddel,  7  Ont.  P. 
R.  260. 

A  commission  was  granted  to  ex- 
amine an  officer  in  the  army  on  an 
affidavit  of  his  being  a  material  wit- 
ness who  was  expected  to  b;  or- 
dered away.  Cardall  v.  Wilcox,  9 
Johns.    (N.  Y.)   266. 

Temporarily  in  Jurisdiction. —  The 
deposition  of  a  person  who  is  tem- 
porarily in  the  state  may  be  taken  as 
that  of  a  going  witness.  Cox  v. 
Cox,  2  Port.  (Ala.)  533;  Schone- 
man  v.  Fegley,  7  Pa.  St.  433;  Porter 
V.  Beltzhcover,  2  Har.  (Del.)  484; 
Hyland  v.  Canadian  Development 
Co.,  9  Brit.  Col.  R.  32;  Delap  v. 
Charlebois,    15    Ont.    P.    R.    142. 

And  see  notes  to  sub-title  "  Whose 
Depositions  May  Be  Taken." 

25.  Reese  v.  Beck,  24  Ala.  651; 
Willard  v.  Mellor,  19  Colo.  534,  36 
Pac.  148;  Dare  v.  McNutt,  i  Smith 
(Ind.)  30;  Humbarger  v.  Carey,  145 
Ind.  324,  44  N.  E.  302;  Goodman  v. 
Wineland,  61  Md.  449;  In  re  Mc- 
Coskry's  Estate.  10  N.  Y.  Civ.  Proc. 
178;    Lund   V.    Dawes,   41     Vt.   370; 
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Stratford  v.  Alborough,  2  Moll. 
(Ir.)    326. 

Illness —  Under  the  chancery  rule 
the  illness  of  the  witness  must  have 
been  such  as  to  cause  immediate 
danger  to  his  life.  Bellamy  v.  Jones, 
8  Ves.  (Eng.)  31;  Anonymous,  i  L. 
J..  Ch.    (Eng.)    76. 

There  must  be  strong  reason  to  be- 
lieve that  the  illness  of  the  witness 
will  either  terminate  fatally  or  will 
continue  until  the  time  of  the  hear- 
ing. Abraham  v.  Newton,  8  Bing. 
(Eng.)  274,  I  D.  P.  C.  266,  I  M. 
&  Scott  384,  I  L.  J.,  C.  P.  91- 

An  affidavit  that  affiant  had  been 
informed  by  the  witness  and  her 
physician  that  she  was  "  a  sufferer 
from  a  form  of  nervous  prostration 
which  the  excitement  of  an  exam- 
ination in  open  court  would  be  cer- 
tain to  aggravate,"  was  held  insuf- 
ficient proof  that  the  witness  was  too 
ill  to  appear  at  the  trial.  Montgom- 
ery V.  Knickerbocker,  14  App.  Div. 
629,  43  N.  Y.  Supp.  787. 

The  illness  of  the  witness  must  at 
least  be  such  as  to  prevent  his  at- 
tendance at  the  place  of  trial.  Lund 
V.  Dawes,  41  Vt.  370. 

The  court  refused  an  order  to  take 
the  testimony  of  witness  in  another 
county  upon  the  ground  that  she 
was  so  sick  and  infirm  as  to  offer 
reasonable  ground  for  belief  that  she 
would  not  be  able  to  attend  the 
hearing,  where  it  was  shown  that 
pending  application  the  witness  de- 
parted to  another  county.  In  re 
McCoskry's  Estate,  10  N.  Y.  Civ. 
Proc.    178. 

An  affidavit  by  a  physician  that  the 
health  of  the  witness  was  "  precari- 
ous "  and  such  as  to  render  him  un- 
able to  travel  was  held  sufficient. 
Pond  V.  Dimes,  2  D.  C.  (Eng.)  730, 
3   M.  &  Scott   161. 

26.  West  Boylston  v.  Sterling,  17 
Pick.  (Mass.)  126;  Leonard  v.  Sut- 
phen,  f  N.  J.  Eq.  545 ;  Jarvis  v. 
Brennan,  24  Civ.  Proc.  383,  zz  N.  Y. 
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have  been  unreasonably  delayed  by  the  adversary  party,^''  or  there  is 
any  reasonable  ground  to  fear  that  important  testimony  will  be 
lost.28 

Abroad.  —  Such  courts  may  also  grant  commissions  to  talce  the 
testimony  of  witnesses  who  are  not  within  the  country  or  jurisdic- 
tion.-'' 

In  Perpetuam  Rei  Memoriam.  —  It  has  been  held  that  a  bill  to  per- 
petuate testimony  need  not  allege  any  of  the  special  grounds 
required  for  the  taking  of  depositions  de  bene  esse  r^  but  a  con- 


Supp.  722, ;  Pingry  v.  Washburn,  i 
Aik.  (Vt.)  264,  25  Am.  Dec.  676; 
Richter  v.  Jerome,  25  Fed.  679. 

Age Where  the  witness  was  80 

years  of  age  a  commission  was  al- 
lowed to  take  his  testimony.  Cheev- 
er  V.  Saratoga  County  Bank,  47 
How.  Pr.  (N.  Y.)  376. 

It  was  held  that  it  is  prima  facie 
cause  for  taking  the  examination  of 
a  witness  that  he  is  above  70  years 
of  age,  and  very  generally  cause  for 
taking  his  examinaton  that  he  is 
above  75  years  of  age,  and  that  where 
he  is  above  80  years  of  age  his  ex- 
amination should  be  allowed  as  a 
matter  of  course.  An  order  for  the 
examination  of  thirty  witnesses 
above  70  years  of  age  was  vacated  as 
to  all  those  under  the  age  of  75. 
Bidder  v.  Bridges,  26  Ch.  D.  (Eng.) 
I,  50  L.  T.  287,  2,2  W.  R.  445- 

27.  Coveny  r.  Athill,  Dick.  (Eng.) 

355;  Shelley  v.  ,  13  Ves.  (Eng.) 

56;  Blackwood  v.  Borrows,  Fl.  & 
K.  630,  4  Ir.  Eq.  609. 

28.  Warner  v.  Mosses,  50  L.  J. 
Ch.  (Eng.)  28,  16  Ch.  D.  100.  29 
W.  R.  201.  See  also  Humbarger  v. 
Carey,    145    Ind.    324,   44   N.    E.    302. 

"  All  that  the  courts  now  require 
is  that  it  shall  appear  that  the  ap- 
plication is  bona  fide  and  that  there 
is  reasonable  ground  of  fear  that 
important  testimony  will  be  lost  and 
injury  thereby  ensue  if  the  apolica- 
tion  be  not  granted."  Blackwood  v. 
Borrowes,  Fl.  &  K.  630,  4  Ir.  Eq- 
609. 

Person  Convicted  of  Crime.  —  The 
deposition  of  a  person  in  prison 
awaiting  the  decision  of  a  criminal 
court  upon  a  motion  for  a  new  trial 
after  a  conviction  of  a  misdemeanor 
was  allowed  to  be  taken  as  within 
the  spirit  of  a  rule  of  a  court  for 
taking    the    depositions    of    ancient, 


infirm  and  going  witnesses.  Hopper 
V.  Williams,  2  Clark  447,  4  Pa.  Law 
J.  235.  See  also  State  v.  VaLntine, 
29  N.   C.  225. 

The  court  refused  to  order  the  ex- 
amination of  a  witness  who  was 
charged  with  a  capital  offence. 
Anonymous,  19  Ves.  (Eng.)  321. 
See  also  St.  Louis,  I.  N.  &  L.  R.  Co. 
V.  Harper,  50  Ark.  157,  6  S.  W.  720, 
7  Am.  St.  Rep.  86. 

29.  Parker  v.  Welsh,  4  Houst. 
(Del.)  22,2,',  Ncvan  v.  Roup,  8  Iowa 
207 ;  Leonard  v.  Sutphen,  7  N.  J. 
Eq.  545;  Pooler  v.  Maples,  i  Wend. 
(N.  Y.)  65;  Moore  v.  Willard,  30 
S.  C.  615,  9  S.  E.  273;  Lawson  v. 
Vacuum  Brake  Co.,  54  L.  J.  Ch. 
(Eng.)  16,  27  Ch.  D.  137,  51  L.  T. 
275,  23  W.  R.  186;  Armour  v. 
Walker,  53  L.  J.  Ch.  (Eng.)  413,  25 
Ch.  D.  673,  50  L.  T.  292,  22  W.  R. 
214;  Coch  V.  Allcock,  57  L.  J.,  Q.  B. 
(Eng.)  489,  21  Q.  B.  D.  178,  36 
W.  R.  747- 

An  affidavit  that  the  witness  does 
not  reside  in  the  state  is  not  equiv- 
alent to  an  affidavit  that  he  "  is  not 
within  the  state."  Burn;ll  v.  Coles, 
23   Misc.  615,  52  N.  Y.  Supp.  200. 

"  Non-resident "  Defined.  —  The 
term  "  non-resident  witnesses,"  has 
been  held  to  apply  to  witnesses  living 
within  the  state  and  without  a  certain 
distance.  Gardner  v.  Girtin,  69  111. 
App.  422;  affirmed  169  111.  40,  48 
N.  E.  307. 

oO.  Hickman  v.  Hickman,  i  Del. 
Ch.   133. 

Taking  Testimony  De  Bene  Esse 
and  in  Perpetuam  Rei  Memoriam 
disting  u  i  s  h  e  d —  "  The  distinction 
was  well  tak-n  by  the  complainant's 
solicitor,  between  a  commission  to 
take  testimony  de  bene  esse  and  a 
suit  to  perpetuate  testimony.  .  .  . 
The  former  is  granted  only  in  and  of 
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trary  rule  has  been  enunciated,  and  some  such  ground  must  be 
shown  in  some  states. ^^ 

2.  In  the  Federal  Courts.  —  Under  section  863  of  the  United 
States  Revised  Statutes  depositions  of  witnesses  may  be  taken  "  in 
any  civil  cause  pending  in  a  district  or  circuit  court  "  "  when  the 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles  f^  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go 
out  of  the  United  States,  or  out  of  the  district  in  which  the  case  is 
to  be  tried,  and  to  a  greater  distance  than  one  hundred  miles  from 
the  place  of  triaP^  before  the  time  of  trial,  or  when  he  is  ancient 
or  infirm."^* 


a  suit  pending,  in  which  it  is  presum- 
able that  the  rights  in  issue  will  be 
speedily  determined ;  and  there,  to  in- 
duce the  court  to  interfere  the  risk 
of  losing  the  testimony  must  be  im- 
minent, as  from  old  age,  infirmity  or 
expected  removal  of  the  witness,  or 
where  there  is  only  one  witness  to 
a  material  fact.  .  .  .  Bills  to 
perpetuate  testimony  proceed,  not  on 
the  ground  of  imminent  risk  of  loss 
before  a  pending  suit  can  reach  a 
trial,  but  on  the  ground  that  a  party 
not  being  in  a  situation  to  bring  his 
title  to  a  trial,  his  evidence  may  be 
lost  through  lapse  of  time,  a  risk  af- 
fecting all  evidence,  irrespective  of 
any  particular  condition  of  a  wit- 
ness. The  right  to  this  relief,  there- 
fore, does  not  depend  upon  the  con- 
dition of  the  witness,  but  upon  the 
situation  of  the  party,  and  his  power 
to  bring  his  rights  to  an  immediate 
investigation."  Hall  v.  Stout,  4  Del. 
Ch.  26Q. 

31.  Norristown  Ins.  &  W.  Co. 
V.  Norristown,  14  Mont.  Co.  L.  Rep. 
(Pa.)  91,  7  Del.  Co.  Rep.  189.  In  re 
Ketchum,  60  How.  Pr.  (N.  Y.)  154. 
See  also  Richter  v.  Jerome,  25  Fed. 
679- 

32.  Russell  v.  Ashley,  Hemp.  546, 

21  Fed.  Cas.  No.  12,150;  Mer- 
rill V.  Dawson,  Hemp.  563.  17  Fed. 
Cas.  9,469;  affirmed  in  Fowler  v. 
Merrill,  11  How.  (U.  S.)  375; 
Dreskill  v.  Parish,  5  McLean  246,  7 
Fed.  Cas.  No.  4,076;  Mutual  Ben. 
Life  Ins.  Co.  v.  Robison,  58  Fed.  723, 
7  C.   C.   A.  444,   19  U.   S.   App.  266, 

22  L.  R.  A.  325;  Patapsco  Ins.  Co.  v. 
Southgate,  5  Pet.   (U.  S.)  604. 

A  witness  "  lives  "  where  he  is  for 
the  time  sojourning,  residing  or  abid- 
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ing.  Mutual  Ben.  Life  Ins.  Co.  v. 
Robinson,  58  Fed.  723,  7  C.  C.  A.  444, 
19  U.  S.  App.  266,  22  L.  R.  A.  325. 
See  also  Abbott  v  L'Hommedieu,  10 
W.  Va.  677. 

Where  the  witness  lives  without  the 
district,  but  within  100  miles  of  the 
place  of  trial,  his  deposition  cannot 
be  taken.  Wellford  v.  Miller,  i 
Cranch  C.  C.  485,  29  Fed.  Cas.  No. 
17,380;  Gustine  v.  Ringgold,  4  Cranch 
C.  C.  191,  II   Fed.  Cas.  No.  5,877. 

Computing  Distance.  —  Whether 
a  witness  lives  at  a  greater  distance 
than  100  miles  from  the  place  of 
holding  a  federal  court  is  to  be  de- 
termined by  taking  the  ordinary, 
usual  and  shortest  route  of  public 
travel  and  not  the  distance  in  a 
straight  line.  Jennings  v.  Menaugh, 
118  Fed.  612. 

Judicial  Notice  of  Distance — The 
United  States  circuit  courts  will  take 
judicial  notice  of  the  distances  be- 
tween localities  in  different  parts  of 
the  United  States.  Mutual  Ben.  Life 
Ins.  Co.  V.  Robinson,  58  Fed.  723,  7 
C.  C.  A.  444,  19  U.  S.  App.  266,  22  L. 
R.  A.  325- 

33.  "  That  the  deponent  is  a  sea- 
man on  board  a  gunboat  and  liable 
to  be  ordered  to  some  other  place  and 
not  to  be  able  to  attend  the  court 
at  the  time  of  its  sitting,"  was  held 
not  a  sufficient  reason  for  taking  his 
deposition  dc  bene  esse,  under  the 
United  States  statute.  The  Samuel, 
I  Wheat.   (U.   S.)   9- 

34.  Harris  v.  Wall,  7  How.  (U. 
S.)   693;   Richter  v.  Jerome,  25  Fed. 

679- 

The  section  applies  to  suits  in 
equity  as  well  as  to  actions  at  law. 
Stegner  v.  Blake,  36  Fed.   183. 
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Neither  the  provision  in  section  866  that  "  any  of  the  courts  of 
the  United  States  may  grant  a  dedirnus  potestatcm  to  take  deposi- 
tions according  to  common  visage, "^^  nor  the  provision  in  the  act 
of  congress  of  March  9,  1892,  making  it  "  lawful  to  take  the  depo- 
sitions or  testimony  of  witnesses  in  the  mode  prescribed  by  the  laws 
of  the  state  in  which  the  courts  are  held,""°  authorizes  the  taking  of 
depositions  upon  any  additional  grounds  that  may  be  provided  by 
the  law  of  the  state  where  the  court  is  sitting. 

3.  Under  State  Statutes.  —  The  statutes  of  some  states  define  the 
conditions  under  which  depositions  may  be  used  and  authorize 
their  taking  whenever,  in  the  judgment  of  a  party,  it  may  be 
necessary  or  expedient. ^^  Other  statutes  name  the  grounds  upon 
which  they  may  be  taken.^*     Some  of  such  various  grounds  that  have 


35.  Curtis  v.  Central  R.,  6  McLean 
401,  6  Fed.  Cas.  No.  3,501 ;  McLen- 
nan V.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  22  Fed.  198;  Turner  v.  Shack- 
man,  27  Fed.  185.     Ex  parte  Fisk,  113 

U.  s.  713. 

Contra.  —  Warren  v.  Younger,  18 
Fed  859.  See  also  United  States  v. 
Cameron,  15  Fed.  794;  Bryant  v. 
Leyland,  6  Fed.   125. 

A  deposition  cannot  be  taken, 
therefore,  where  the  witness  lives 
within  100  miles  of  the  place  of  trial, 
though  his  deposition  might  be  ta- 
ken under  the  state  law  upon  the 
ground  that  he  resides  in  another 
county.  McLennan  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  22  Fed.  198; 
Curtis  V.  Central  R.,  6  McLean  401, 
6  Fed.  Cas.  No.  3,501. 

Contra.  —  Warren  v.  Younger,  18 
Fed.  859. 

It  would  seem,  however,  that  the 
United  States  courts,  as  courts  of 
equity,  might  authorize  the  taking  of 
depositions  de  bene  esse  upon  any  of 
the  grounds  sanctioned  by  established 
chancery  practice.  U.  S.  equity  rule 
70. 

"According  to  common  usage"  in 
an  equity  suit  means  according  to  the 
practice  in  courts  of  equity.  Bis- 
choffscheim  v.  Baltzer,  10  Fed.  I  ; 
United  States  7'.  Parrott,  McAll.  447, 
27  Fed.  Cas.  No.  15,999. 

Criminal  Case.  —  But  where  wit- 
nesses for  a  person  accused  of  crime 
resided  hundreds  of  miles  from  the 
place  and  he  was  unable  to  pay  the 
cost  of  bringing  them  to  such  place, 
it  was  held  that  the  necessity  of  tak- 

21 


ing  their  depositions  sufficiently  ap- 
peared. United  States  v.  Cameron, 
15  Fed.  794. 

36.  National  Cash  Register  Co.  v. 
Leland,  yy  Fed.  242;  affirmed  94 
Fed.  502,  37  C.  C.  A.  372;  Shella- 
barger  v.  Oliver,  64  Fed.  306;  Des- 
peaux  V.  Pennsylvania  R.  Co.,  81 
Fed.  897. 

37.  Wehrs  v.  State,  132  Ind.  157, 
31  N.  E.  779;  Tullis  V.  Staflford,  134 
Ind.  258,  33  N.  E.  1.023.  In  re 
Abeles,  12  Kan.  451.  Ex  parte  Liv- 
ingston, 12  Mo.  App.  80;  Jackson  v. 
Perkins,  2  Wend.  (N.  Y.)  .^08;  Mea- 
der  V.  Root,  11  Ohio  Cir.  Ct.  R.  81, 
I  O.  C.  D.  6r.  See  also  Dole  v. 
Erskine.  37  N.  H.  316. 

Court  of  Claims —  No  special 
ground  for  taking  the  d;position  of 
a  claimant  in  an  Indiana  depreda- 
tion case  need  be  shown.  Truitt  v. 
United    States,  30  U.    S.    Ct.    CI.    19. 

Iowa  Practice —  It  is  within  the 
discretion  of  the  district  courts  of 
Iowa  to  order  the  evidence  to  be 
taken  in  the  form  of  depositions  in 
cquitabb  actions  wherein  questions 
rf  facts  are  joined.  Lombard  v. 
Thorp,  70  Iowa  220,  30  N.  W.  490. 
See  also  Holbrcok  v.  Fahey,  51  Iowa 
4c6.  I  N.  W.  652. 

38.  Atkinson  v.  Nash,  56  Minn. 
472,  58  N.  W.  39;  Davidson  v.  Sher- 
burne, 57  Minn.  355,  59  N.  W.  316, 
47  Am.  St.  Rep.  618;  English  v. 
English,  2  McCord  (S.  C.)  238; 
Turlcy  V.  Evans,  3  Humph.  22; 
M'Farlane  v.  Moore,  i  Overt. 
(Tenn.)  32;  Brand  v.  Butler,  30 
Wis.  681.  See  also  Russell  v.  Fa- 
byan,  35  N.  H.   159. 
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received  judicial  construction,  in  addition  to  those  enumerated  above, 
are,  thit  the  witness  resides  above  a  certain  distance  from  the  place 
of  trial, "^  or  out  of  the  county  where  the  action  is  pending,'-"  or 
is  a  female,"-^  or  is  under  arrest  and  unable  to  give  sureties  for  his 
appearance  at  the  trial. ■^- 

IV.  WHOSE  DEPOSITION  MAY  BE  TAKEN. 

The  deposition  of  any  person  who  would  be  competent  to  testify 
may  be  taken,  provided  the  conditions  exist  permitting  the  taking 
of  depositions.'*^ 


Physician — The  deposition  of  a 
practicing  physician  could  be  taken 
under  the  Alabama  statute  of  1840. 
Alexander   v.    Branch    Bank,    5    Ala. 

465- 

Under  a  statute  providing  for  tak- 
ing the  deposition  of  any  witness 
who  by  reason  of  age,  sickness,  "  or 
other  cause,"  shall  be  unable  or  is 
likely  to  be  unable  to  attend  court, 
an  affidavit  alleging  that  a  witness 
living  in  another  county  was  a  phy- 
sician with  a  large  practice  whose 
professional  engagements  were  more 
than  ordinarily  numerous  at  the  time 
set  for  the  trial,  and  "  that  it  is 
likely  the  said  witness  will  be  unable 
to  attend  the  trial,"  was  held  insuf- 
ficient to  authorize  the  taking  of  his 
deposition.  American  Express  Co. 
V.  Bradford,  (Miss.),  ^2  So.  843. 

Attorney — That  an  attorney  was 
prevented  from  being  a  witness  by 
his  duties  in  another  court  was  held 
sufficient  ground  to  take  his  deposi- 
tion. Huffman  v.  Barkley,  i  Bail. 
(S.  C.)  34. 

Transient  Person That  a  wit- 
ness is  a  transient  person  moving 
from  place  to  place  and  talks  of 
moving  out  of  that  part  of  the  coun- 
try is  not  ground  to  take  his  deposi- 
tion. Turley  v.  Evans,  3  Humph. 
222.     See  also   M'Farlane  v.    Moore, 

I  Overt.  (Tenn.)  32. 

29.  Marston  v.  Forward,  5  Ala. 
347    (ico  miles)  ;    Littlehale   v.   Dix, 

II  Cush.  364  (30  mil;s)  ;  Wyman  v. 
Perkins,  39  N.  H.  218  (10  miles)  ; 
Gordon  v.  Todd,  16  Wkly.  N.  Cas. 
(Pa.)  35;  Fuller  v.  Guernesey,  6 
Luz.  Leg.  J.  200;  Riegel  v.  Wilson, 
60  Pa.  St.  388;  In  re  Foster,  44  Vt, 
570. 
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Determining  Distance The  dis- 
tance should  be  determined  by  the 
usual  and  customary  route  of  travel 
between  the  two  places.  Powers  v. 
Powers,  21  Ky.  L.  Rep.  597,  52  S. 
W.  845.  And  not  by  a  nearer  water 
route.  Marston  v.  Forward,  5  Ala. 
347.  Nor  by  a  shorter  and  difficult 
road  not  much  used ;  In  re  Foster, 
44  Vt.  570;  nor,  it  was  held,  by  the 
distance  by  railroad.  Gordon  v. 
Todd,  16  Wkly.  Notes  Cas.  (Pa.)  35- 

40.  Skidmore  v.  Taylor,  29  Cal. 
619.  Mackey  v.  Briggs,  16  Colo.  143, 
26  Pac.  131 ;  Fabin  v.  Davis,  5  Iowa 
456;  Lyon  V.  Brunson,  48  Mich.  194, 
12  N.  W.  32;  Collins  V.  Schaffer,  78 
Hun  512,  29  N.  Y.  Supp.  574.  See 
also  Brown  v.  Turner,   15   Ala.  832. 

A  statute  providing  that  the  depo- 
sition of  a  witness  might  be  taken 
when  he  was  "  not  within  the  county 
where  the  action  is  pending  or  in 
adjoining  county"  was  held  to 
autliorize  the  issuance  of  a  commis- 
sion to  examine  a  witness  in  another 
state.  Collins  v.  Schaffer,  78  Hun 
512,  29  N.  Y.  Supp.  574. 

41.  Powell  V.  Augusta  &  S.  R. 
Co.,  77  Ga.   192,  3  S.  E.  757- 

42.  People   V.    Lee,   49   Cal.   37. 

43.  Transi'snt  Persons —  Depo- 
sitions of  persons  who  are  tempo- 
rarily within  the  state  may  usually  be 
taken  the  same  as  those  of  resident 
witnesses ;  Anderson  v.  Easton,  16 
Iowa  56;  Bryden  v.  Taylor,  2  Har.  & 
J.  (Md.)  396,  3  Am.  D:c.  554-  And 
so  though  such  persons  are  within 
the  state  for  the  purpose  of  having 
their  depositions  taken.  Higginson 
V.  Second  Nat.  Bank,  53  Hun  129,  6 
N.  Y.  Supp.  172;  Wait  V.  Whitney, 
7    Cow.    (N.     Y.)    69;     Hagerty    v. 
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Under  the  chancery  practice,  a  party  to  the  action  was  not  a 
competent  witness  upon  any  matter  in  which  he  had  an  interest; 
but  he  might  be  required  to  make  full  discovery  by  way  of  answer 
to  all  material  facts  alleged  in  bill  or  cross-bill.**  The  testimony  of 
a  party  could  be  taken  upon  any  point  in  which  he  had  no  interest,*^ 
but  only  upon  special  order  of  the  court.-** 

Under  most  of  the  statutes  making  parties  competent  to  testify, 
and  providing  for  taking  the  depositions  of  witnesses,  the  deposi- 
tions of  parties  can  be  taken  wi.hout  special  order  of  the  court, 
either   in   their   own   behalf   when   warranted   by   law,*^    or   at   the 


Scott,  10  Tex.  525.  And  see  notes 
to  sub-title,  "  Ground  for  taking 
depositions." 

Non-resident  Witness.  —  It  seems 
that,  under  some  statutes,  the 
testimony  of  non-resident  witnesses 
cannot  be  perpetuated.  Shane  v. 
Clarke,  3  Har.  &  McH.  (Md.)  100; 
McColl  V.  Sun  IMut.  Ins.  Co.,  50  N. 
Y.  332,  2  Jones  &  S.  310. 

•But  under  the  iMaine  statute  a 
commission  to  perpetuate  the  testi- 
mony of  non-resident  witnesses  may 
be  granted,  although  all  of  the  ad- 
verse parties  are  non-residents  of 
the  state.  Ocean  Ins.  Co.  v.  Biglcr, 
72  Me.  469. 

Insane  Witness — A  commission 
may  issue  to  take  the  testimony 
of  an  insane  person  and  the  court 
will  pass  upon  the  competency  of  the 
deponent  upon  examining  the  return 
and  answers.  Hand  v.  Burrows,  23 
Hun  (N.  Y.)  330.  See  also  Jarvis 
V.  Brennan,  24  Civ.  Proc.  383,  2>Z 
N.  Y.  Supp.  72i. 

44.  Music  V.  Ray,  3  Mete.  (Ky.) 
427. 

45.  Respass  v.  Morton,  Hardin 
(Ky.)  226;  Shufelt  v.  Power,  10 
How.  Pr.  (N.  Y.)  286.  See  also 
Chateau  v.  Thompson,  3  Ohio  St. 
424:  Kulb  V.  United  States,  18  U. 
S.  Ct.  CI.  40. 

46.  Hanson  v.  Power,  8  Dana 
(Ky.)  91,  2>3  Am.  Dec.  475;  Payne 
V.  Ccwan,  i  Smed.  &  M.  Ch.  (Miss.) 
26\  Hewitt  V.  Crane,  6  N.  J.  Eq.  159; 
Hitchcock  V.  Skinner,  i  Hoff.  Ch., 
(N.  Y.)  21;  Lewis  V.  Owen,  36  N. 
C.  290;  Hoyt  V.  Hammekin,  (U. 
S.),  14  How.  3/6;  Barden  v.  Gor- 
man, 2  Moll.    (Eng.)    376. 

Contra.  —  Sprcule  v.  Samuel,  5  111. 

135- 
The  order  may   issue  as  a   matter 


of  course  upon  a  suggestion  that  the 
party  has  no  interest  in  the  cause, 
the  court  leaving  the  question  of  in- 
terest to  be  settled  at  the  hearing. 
Pryor  v.  Ryburn,  16  Ark.  671. 

Executors Executors     who     are 

parties  to  the  action  cannot  be  ex- 
amined as  witnesses  without  an  order 
of  court.  Walker  v.  Parker,  5 
Cranch  C.  C.  639,  29  Fed.  Cas.  No. 
17,082. 

Next   Friend The    deposition   of 

one  who  sues  as  next  friend  cannot 
be  taken  without  a  special  order. 
Pryor  v.  Ryburn,  16  Ark.  671. 

Ohio  Practice.  —  It  is  the  prac- 
tice in  Ohio  to  take  the  deposition 
of  a  co-defendant  in  equity  without 
leave  of  court,  but  subject  to  the 
right  of  the  adverse  party  to  except. 
Choteau  v.  Thompson,  3  Ohio  St. 
424. 

47.  Unilcd  States.  —  Cornett  v. 
Williams,  20  Wall.  226;  Texas  v. 
Chiles,  21  Wall.  488;  Railroad  Co.  v. 
Pollard,  22  Wall.  341. 

Alabama.  —  Moore  v.  Hatfield.  3 
Ala.  442;  Huggins  v.  Carter,  7 
Ala.  650;  Douglass  v.  Montgomery 
&  W.  P.  R.  Co.,  37  Ala.  638,  79  Am. 
Dec.  76. 

Georgia.  —  Powell  v.  Augusta  & 
S.  R.  Co.,  77  Ga.  192,  3  S.  E.  757- 

Illinois.  —  Wood   V.    Shaw,   48   111. 

273- 

Indiana.  —  Abshire  v.  Mather,  27 
Ind.  381  ;  Bourgette  v.  Hubinger,  30 
Ind.  296;  Scott  V.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

Maine.  —  Kidder  v.  Blaisdcll,  45 
Me.  461 ;  Bliss  v  .Shuman,  47  Me. 
248. 

Minnesota.  —  Claflin  v.  Lawler,  i 
Minn.  297;  Tyson  v.  Kane,  3  Minn. 
287;  Hart  V.  Eastman,  7  Minn.  74. 
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Nebraska.  —  Sells  v.  Haggard,  21 
Neb.  357,  32  N.  W.  66. 

i\>u'  York.  —  Suydam  v.  Suydam, 
II  How.  Pr.  518;  McCarty  v.  Ed- 
wads,  24  How.  Pr.  236;  Block  v. 
Haas,  8  Abb.  Pr.  335;  Briggs  v. 
laylor,  4  N.  Y.  Civ.  Proc.  328;  Mc- 
Vitey  V.  Stanton,  20  N.  Y.  Civ.  Proc. 
409,  13  N.  Y.  Supp.  914;  Jarvis  v. 
Brennan,  24  Civ.  Proc.  383,  2i  N. 
Y.  Supp.  7^2>- 

Ohio.  —  In  re  Miller,  8  Ohio  N.  P. 
142,  II  O.  S.  &  C.  P.  Dec.  69; 
affirmed  21  Ohio  Cir.  Ct.  R.  445,  12 
C.  C.  D.  102. 

Oregon.  —  Roberts  v.  Parrish,  17 
Or.  583,  22   Pac.   136. 

Pennsylvania.  —  Cummins  v.  Read- 
ing School  District,  25  Pa.  Co.  Ct. 
R.  17. 

Te.vas.  —  Wheelock  v.  Wright,  38 
Tex.  497. 

Robins  v.  Empire  Printing  and 
Publishing  Co.,  14  Ont.  P.  R.  488. 

But  see  Winter  v.  Elmore,  88  Ala. 
555.  7  So.  250 ;  Goodman  v.  Wine- 
land,  61  Md.  449;  Montague  v. 
Worstell,  55  How.  Pr.  (N.  Y.)  406; 
Stone  V.  Jones,  4  McCord  (S.  C.) 
254;  Sheldon  v.  Griswold,  28  Vt. 
376. 

Under  a  statute  providing  for  tak- 
ing the  deposition  of  a  party  upon 
notice  that  his  adversary  intended  to 
offer  himself  as  a  witness  in  his  own 
behalf,  it  was  held  that  the  deposi- 
tion of  a  non-resident  party  could 
not  be  taken  unhss  he  had  received 
such  notice.  Hull  v.  Wheeler,  7  Abb. 
Pr.  (N.  Y.)  411;  Fairbanks  v. 
Tregent,  17  How.  Pr.  (N.  Y.)  258, 
overruling  16  How.  Pr.  187,  7  Abb. 
Pr.  21. 

Contra.  —  Bigelow  v.  Mallory,  17 
Hew.  Pr.   (N.  Y.)  427. 

It  has  been  held  proper,  under  the 
New  York  code,  to  tak:  the  deposi- 
tion of  a  party  who  is  infirm  or  about 
to  depart  from  the  state.  Jarvis  v. 
Brennan,  24  Civ.  Proc.  383,  Zi  N.  Y. 
Supp.  723;  Briggs  V.  Taylor,  4  Civ. 
Proc.  (N.  Y.)  328;  McVitey  iy.  Stan- 
ton, 20  Civ.  Proc.  409,  13  N.  Y. 
Supp.  914. 

Contra.  —  Williams  v.  Folsom,  3  N. 
Y.  Supp.  681 ;  Montague  v.  Worstell, 
55  How.   Pr.    (N.  Y.)   406. 

Discretion  cf  Court — "  It  is  of 
course    not    required    that    in    every 


case  where  a  party  to  an  action  shows 
an  int.-ntion  to  leave  the  state,  and 
urges  the  .probability  that  he  may 
not  be  present  at  the  trial,  that  the 
court  should  grant  his  application  for 
the  taking  of  his  own  deposition  de 
bene  esse.  It  must  be  shown  that 
he  is  compelled  by  circumstances 
over  which  he  has  no  control  to  ab- 
sent himself  from  the  jurisdiction, 
and  that  the  application  is  made  in 
good  faith.  It  is  in  the  discretion 
of  the  court  to  grant  or  refuse  the 
taking  of  the  deposition."  McVitey 
v.  Stanton,  20  Civ.  Proc.  409,  13  N. 
Y.  Supp.  914;  S.  P.  Fischer  v.  Hahn, 
II  C.  B.,  N.  S.  (Eng.)  659,  32  L.  J., 
C.  P.  209,  II  W.  R.  342. 

Party  Not  Named  as  Witness. 
Where  the  allowance  of  a  commis- 
sion to  examine  a  party  is  in  the  dis- 
cretion of  the  court,  it  has  been  held 
improper  to  take  his  deposition  un- 
der a  commission  that  does  not 
name  the  witnesses.  Wright  v.  Shat- 
tuck,  4  N.  W.  Ter.  L.  R.  (Can.)  3i7- 

Traveling  Salesman —  The  court 
allowed  the  deposition  of  a  party  to 
be  taken  at  his  own  instance  where 
he  was  employed  as  traveling  sales- 
man and  was  compelled  by  his  em- 
ployment to  be  absent  from  the  state 
for  months  at  a  time  and  was  about 
to  leave  the  state  in  the  course  of 
such  employment.  McVitey  v.  Stan- 
ton, 20  Civ.  Proc.  409,  13  N.  Y. 
Supp.  914.  But  see  Preston  v.  Henc- 
ken,  9  Abb.   N.  C.    (N.   Y.)   68. 

Non-resident  Parties.  —  Where 
courts  are  vested  with  discretion  they 
are  not  inclined  to  grant  commis- 
sions to  foreign  countries  to  take  the 
testimony  of  plaintiffs,  except  for 
good  reasons  shown.  Castelli  v. 
Groome,  18  Q.  B.  (Eng.)  49°,  21  L. 
J.,  Q.  B.  308,  16  Jur.  888;  Light  v. 
Anticosti  Co.,  58  L.  T.  (Eng.)  25; 
Kidd  V.  Perry,  14  Ont.   P.  R.  354- 

The  court  may,  however,  allow  a 
commission  to  take  the  testimony  of 
a  non-resident  plaintiff.  Robinson  v. 
Empire  Pr.  &  Pub.  Co.,  14  Ont.  P. 
R.   488. 

Fraud  Charged —  Courts  have  re- 
fused comrnissions  abroad  to  take 
the  testimony  of  parties  charged 
with  fraud.  Vivian  v.  Mitchell,  13 
U.  C.  L.  J.  198;  Thomas  v.  Storey, 
II  Ont.  P.  R.  417- 
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instance  of  their  adversaries/^ 

In  some  states,  however,  the  depositions  of  parties  cannot  be  taken 
as  thos:e  of  other  witnesses,  but  resort  must  be  had  to  statutory 
substitutes  for  the  bill  of  discovery/" 


Where  counter  affidavits  tended  to 
show  that  the  purpose  of  the  com- 
mission was  to  take  the  deposition  of 
a  party  where  surrounded  by  persons 
who  would  improperly  influence  her, 
the  commission  was  refused.  Clark 
V.  Candee,  29  Hun    (N.  Y.)    139. 

Where  the  claimant  to  an  estate 
in  England  had  been  missing  24 
years,  the  court  allowed  a  commission 
to  take  his  testimony  in  a  fordgn 
country  on  condition  that  it  was  not 
to  be  used  unless  the  defendant 
should  consent  thereto.  Nadin  v. 
Bassctt,  53  L.  J.  Ch.  (Eng.)  2=;3,  25 
Ch.  D.  21,  49  L.  T.  454,  32  W.  k  70. 

Fon-resident  Defendants.  —  Com- 
missions abroad  to  take  the  testimony 
of  defendants  are  granted  almost  as 
a  matter  of  course.  Ross  v.  Wood- 
ford, 63  L.  J.  (Eng.)  Ch.  191,  I  Ch. 
38,  8  R.  20.  70  L.  T.  22,  42  W.  R. 
188;  New  t'.'Eurns,  64  L.  J.,  Q.  B. 
(Eng.)  104,  14  R.  339,  71  L.  T.  681, 
43  W.  R.  182;  Cranstoun  v.  Bird,  5 
Brit.  Col.  R.  140. 

Where  no  good  reason  was  shown 
why  a  defendant  could  not  attend  at 
the  trial,  a  commission  to  take  his 
testimony  in  another  country  was  re- 
fused. Porter  v.  Boulton,  15  Ont. 
P.    R.    318. 

An  3ppHcation  by  one  party  to  take 
the  testimony  of  another  party  should 
be  treated  as  an  application  to  take 
the  testimony  of  any  other  witness. 
Wilson  V.  McDonald,  13  Ont.  P.  R. 
6. 

Fugitives  from  Justice.  —  The 
court  should  net  allow  a  commission 
to  examine  a  party  in  his  own  bchnlf 
where  he  is  in  a  foreign  country  as 
a  fugitive  from  justice  and  unwilli-'g 
to  come  into  the  state  where  the 
cause  is  pending.  McMonagle  v. 
Conkey.  14  Hun  (N.  Y.)  326;  Kee- 
n-^n  V.  O'Erien,  53  Hun  630,  5  N.  Y. 
Supp.  491,  23  Abb.  N.  C.  63,  16  Civ. 
Proc.  431. 

A    commission    was    allowed    in    a 


divorce  case  to  take  the  deposition 
of  the  defendant,  who  was  in  another 
country  as  a  fugitive  from  justice. 
Mills  v.  Mills,  12  Ont.  P.  R.  473. 

48.  Buckingham  v.  Barnum,  30 
Conn.  358;  Young  v.  Adsit,  116 
Mich.  10,  74  N.  W.  206.  Ex  parte 
Priest,  76  AIo.  229.  In  re  Robinson, 
7  Ohio  N.  P.  ics,  9  O.  S.  &  C.  P. 
Dec.  765 ;  Robinson  v.  McConnell,  19 
Ohio  Cir.  Ct.  R.  716.  In  re  Rauh,  65 
O.  St.  128,  61  N.  E.  701;  Wheeler 
V.  Burckhardt,  34  Or.  504,  56  Pac. 
644.  In  re  Foster,  44  Vt.  570;  Low- 
rey  v.  Kusworm,  66  Fed.  539.  See 
also   sub-title  "  Taking  Depositions." 

A  party  is  not  excused  from  giv- 
ing his  deposition  at  the  instance  of 
his  adversary  by  filing  an  afhdavit 
stating  that  he  is  in  good  health  and 
expects  to  attend  the  trial.  Wehrs 
V.  State,  132  Ind.  157,  31  N.  E.  779. 
In  re  Robinson,  7  Ohio  N.  P.  105, 
9  Ohio  S.  &  C.  P.  Dec.  763.  In  re 
Nushuler,  4  Ohio  Dec.  299,  i  Cleve. 
Law.  Rep.  249;  Press  Publishing  Co. 
V.  Star  Co.,  23  App.  Div.  242,  53 
N.  Y.  Supp..  371  ;  Presbrey  v.  Pub- 
lic Opinion  Co.,  6  App.  Div.  600,  39 
N.  Y.  Supp.  957. 

Examinirg  Tarty  Tinder  Federal 
rractice.  — The  U.  S.  Revised  Stat- 
utes do  not  permit  the  examination 
of  a  party  before  trial  as  provided 
by  state  laws  unless  the  examination 
falls  within  the  exceptions  to  sec- 
tion 861,  for  taking  depositions  de 
bene  esse,  in  perpctuani  rei  incmor- 
iam,  or  under  a  commission.  Na- 
tional Cash  Register  Co.  v.  Leland, 
77  Fed.  242 ;  affirmed  94  Fed.  502, 
37  C.  C.  A.  372.  Shellabarger  v. 
Oliver,  64  Fed.  306;  Dcsp.aux  v. 
Pennsylvania  R.  Co.,  81  Fed.  897. 
See  also  Union  P.  R.  Co.  v.  Bots- 
ford,   141  U.  S.  250. 

Contra.  —  Bryant  z'.  Leyland,  6 
Fed.   125. 

49.  See   article   "  DisccvEry." 
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DEPOSITIONS. 
V.  IN  WHOSE  BEHALF  TAKEN. 


Depositions  must  be  taken  at  the  instance  of  a  person  who  is  at 
the  time  a  party  to  the  action.-"'° 

VI.  WHEN  DEPOSITIONS  MAY  BE  TAKEN. 

1.  The  State  of  the  Proceedings.  —  Before  Suit  Comnienced.  — As  a 
general  rule,  subject  to  some  statutory  exceptions,^^  depositions 
cannot  be  taken  before  an  action  or  proceeding  in  court  has  been 
instituted.^-     They  cannot  be  taken  in  criminal  cases  before  indict- 


50.  Depositions  taken  on  service 
of  notice  by  publication,  at  th;  in- 
stance of  one  who  afterwards  became 
a  party  to  the  action  by  intervention, 
were  suppressed.  Riviere  v.  Wil- 
kens,  31  lex.  Civ.  App.  454,  72  S.  W. 
608. 

Depositions  taken  on  behalf  of  d.- 
fendants  to  an  original  bill  under  a 
notice  given  by  one  who  was  not 
counsel  for  any  defendants  to  that 
bill,  but  was  counsel  for  defendants 
to  a  cross  bill,  were  suppressed. 
Payne  v.  Cowan,  i  Smed.  &  M.  Ch. 
Aliss.)    26. 

Furehase  at  Foreclosure  Sale A 

.commission  was  dtnied  to  a  stranger 
to  the  action  seeking  to  be  relieved 
from  a  purchase  made  at  a  foreclo- 
sure sale.  Crane  v.  Evans,  12  N. 
Y.  Proc.  455.  See  also  Dumont  v. 
McCracken,  6  Blackf.  (Ind.)  355, 
and  note  on  "  Bills  to  Perpetuate 
Testimony  "  supra. 

Application    ty    Attorney It    is 

not  an  objection  that  the  application 
is  made  by  an  attorney  in  the  case  and 
not  by  a  party  himself.  Fairchild 
V.  Michigan  Central  R.  Co.,  8  111. 
App.  591 ;  Brooks  v.  Brocks,  16  S.  C. 
621. 

51.  The  New  York  statute  author- 
izing the  taking  of  the  depositions  of 
witnesses  whose  testimony  will  be 
material  in  an  action  about  to  be 
brought,  does  not  authorize  one  to 
take  the  depositions  of  persons  to  de- 
termine whether  or  not  he  has  a 
cause  of  action.  In  re  White,  44 
App.  Div.  119,  7  N.  Y.  Ann.  Cas.  154, 
60  N.  Y.  Supp.  702. 

f2.  McDonald  v.  Hobby,  i  Root 
(Conn.)  154;  vStatf  v.  Jones,  2  Har. 
(Del.)   393;    Howard    v,    Folger,    IS 
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Me.  447 ;  Amory  v.  Fellowes,  5  Mass. 
219;  Inhabitants  of  Greenfield  v. 
Cushman,  16  Mass.  393;  Saunders  v. 
Erwin,  2  How.  (Miss.)  732;  Lambert 
ZK  McFarland,  7  Nev.  159;  Bickham 
V.  Pissant,  i  N.  J.  L.  220;  Lummis 
z'.  Stratton,  2  N.  J.  L.  299;  Long  Is- 
land Bottlers'  Union  v.  Bottling 
Brewers'  Protective  Assoc,  65  App. 
Div.  459,  72  N.  Y.  Supp.  976;  Woods 
z'.  Dickinson,  18  D.  C.  301.  But  see 
Kottwitz  V.  Bagby,  16  Tex.  656. 

An  irregularity  in  taking  a  d°posi- 
tion  before  the  defendant  has  been 
brought  into  court  is  not  cured  by  his 
subsequent  voluntary  appearance. 
Oxford  Iron  Co.  v.  Quinchett,  44 
Ala.    487. 

A  deposition  taken  under  an  order 
made  at  chambers  before  suit  was 
brought  was  held  inadmissible  under 
a  statute  authorizing  the  taking  of 
depositions  upon  the  application  of  a 
party  to  any  "  cause  or  proceeding," 
although  the  adverse  party  was  noti- 
fied of  the  application  and  was  pres- 
ent at  the  taking  of  the  deposition 
and  cross-examined  the  witness.  Ivy 
V.  Clawson,  14  S.  C.  2j7. 

But  it  was  held  that  interrogator- 
ies might  be  served  and  notice  given 
of  the  taking  of  depositions  before 
the  service  of  citation  upon  the  de- 
fendant, as  such  interrogatories  and 
notice  sufficiently  apprised  him  that 
suit  had  been  brought.  Kottwitz  zf. 
Bagby,  16  Tex.  656.  But  see  How- 
ard V.  Folger,  15  Me.  447.  See  also 
Hclbrock  z\  Martin,  Conf.   Rep.    (N. 

c.)  515. 

Proof  of  Will — A  dedimus  to 
take  depositions  to  prove  a  will  can- 
not issue  until  the  original  will  has 
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ment  or  information  filed. ■'^•'' 

reforc  Ar-Ewcr.  —  In  chancery,  and  under  some  statutes,  deposi- 
tions may  be  taken  dc  bene  esse  after  service  of  process,  and  before 
an  answer  has  been  filed, ^*  and  in  special  cases  before  the  return  of 


been  filed  in  court.  Amory  v.  Fel- 
lowes,  5  Mass.  219. 

Cpocial  Appearance.  —  Upon  a 
special  appearance  for  the  purpose  of 
having  an  unauthorized  general  ap- 
pearance stricken  off,  the  court  has 
no  authority  to  order  a  commission 
to  take  testimony  to  ascertain  whether 
the  general  appearance  was  author- 
ized. Woods  z\  Dickinson,  18  D.  C. 
301. 

Perpetuating  Testimony.  —  It  has 
been  held  that  the  deposition  of  a 
witness  cannot  be  taken  dc  bene  esse 
after  the  service  of  the  subpoena,  but 
before  the  filing  of  a  bill  to  perpet- 
uate his  testimony.  Smith  v.  Gros- 
jean,  i  Pat.  &  H.   (Va.)    109. 

Contra.  —  Hunt  v.  Prentiss,  4 
Grant  Ch.    (Ont.)   487. 

Depositions  to  perpetuate  testimony 
cannot  be  taken  in  a  United  States 
court  except  "  according  to  the  us- 
ages of  chancery ;"  and  they  cannot 
be  taken,  therefore,  before  the  service 
of  process  upon  the  defendants  in  in- 
terest, although  they  are  out  of  the 
country.  Green  v.  Compagnia  Gen- 
erale  Italiana,  82  Fed.  490.  See  also 
Coveny  v.  Athill,  i  Dick.  (Eng.)  355. 

53.  Conch  V.  State,  63  Ala.  163; 
Commonwealth  z'.  Ricketson,  5  Met. 
(Mass.)  412;  Deming  v.  Foster,  42 
N.  H.  165;  Cole  V.  Cole,  12  Hun  (N. 
Y.)  373;  People  V.  Restcll,  3  Hill  (N. 
Y.)  289;  People  V.  Ward,  4  Park. 
Crim.  Rep.    (N.  Y.)   516. 

This,  of  course,  does  not  apply  to 
testimony  taken  on  preliminary  ex- 
aminations, for  which  see  "  Examin- 
ation Bei'cre  Committing  Magis- 
trate." 

f  4.  England.  —  Bagnold  v.  Greene, 
I  Dick.  2,  Carey  48 ;  Southw  11  v. 
Limerick,  9  Mod.  133;  Bown  v.  Child, 
3  Sim.  457 ;  Forbes  v.  Forbes,  9 
Hare  461. 

United  States.  —  Pride  of  the 
Oc^an,  10  Ben.  610,  19  Fed.  Cas.  No. 
11,419. 


Arkansas.  —  Blackburn  v.  Morton, 
18  Ark.  384- 

Colorado.  —  Ghnn  v.  Brush,  3 
Colo.  26. 

Illinois.  —  Doyle  v.  Wiley,  15  III. 
576. 

Louisiana.  —  Mayo  v.  Savory,  4 
Rob.  I. 

Maryland.  —  Lingan  v.  Henderson, 
I  Bland  236. 

Massachusetts.  —  Amory  v.  Fel- 
lowes,  5  Mass.  219. 

New  Jersey.  —  Leonard  v.  Sut- 
phcn,  7  N.  J.  Eq.  545- 

Neiv  York.  —  Concklin  v.  Hart,  I 
Johns.  Cas.  103 ;  Munford  v.  Church, 
I  Johns.  Cas.  147 ;  Brain  v.  Roddicks, 
I  Caincs  '/3;  Packard  v.  Hill,  7  Cow. 
489;  Odivine  v.  Hills,  i  Wend.  18. 

Ohio.  —  Meader  zk  Root,  11  Ohio 
Cir.  Ct.  R.  81,  I  O.  C.  D.  61 ;  Buss  v. 
Hcrrocks,  i  Ohio  Dec.  376,  8  West. 
L.  J.  419.  In  re  Robinson,  7  Ohio 
N.  P.  105,  9  O.  S.  &  C.  P.  Dec. 
763.  In  re  MilLr.  8  Ohio  N.  P. 
142,  II  O.  S.  &  C.  P.  Dec.  763;  af- 
firmed  21  Ohio  Cir.  Ct.  R.  445,  12 
O.  C.  D.  IC2.  In  re  Rauh,  65  Ohio 
St.  128,  61  N.  E.  701. 

South  Carolina.  —  Bank  of  State  z/. 
Rose,  2  Strob,  Eq.  90. 

Texas.  —  Conner  v.  Mackey,  20 
Tex.  747. 

It  has  been  held  that  where  a  party 
to  an  action  in  a  United  States  cir- 
cuit court  lives  more  than  ico  miles 
from  the  place  of  trial,  his  deposition 
may  be  taken  de  bene  esse  before  is- 
sue joined.  Lowrcy  v.  Kusworm,  66 
Fed.  539. 

Contra.  —  Stevens  v.  Missouri,  K. 
&  T.  R.  Co.,  104  Fed.  934.  In  re 
Foster,  44  Vt.  570. 

Attachment  rToceeding-s A  stat- 
ute authorizing  the  taking  of  d'^pcsi- 
tions  at  any  time  after  service  of 
process  was  held  to  mean  complete 
service  of  process;  and  depositions 
were  held  to  have  ben  improperly  ta- 
ken after  the  levy  of  a  writ  of  at- 
tachment   and    before    the    giving    of 
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the  writ  or  the  appearance  of  the  defendant.'*^ 

Upon  Issue.  —  Under  the  chancery  pract'ce  as  to  depositions  in 
chief,  and  under  some  statutes,  depositions  cannot  be  taken  before 
issue  has  been  joined.^"     But  they  may  be  taken  after  a  decree  pro 


further  notice  provided  by  the  stat- 
ute. Lewis  V.  Northern  R.  Co.,  139 
Mass.  294,  I  N.  E.  546.  But  a  suit 
was  held  to  be  "  pending  "  within  the 
meaning  of  a  similar  statute  upon  the 
attachment  of  lands  of  non-residents 
and  before  service  of  summons,  or 
the  commencement  of  service  by  pub- 
lication.   Lewin  v.  Dille,  17  Mo.  64. 

Criminal  Action A  crimin-il  ac- 
tion is  "  pending  "  so  that  depositions 
may  be  taken  when  an  information 
has  been  filed.  Queen  v.  Verral,  17 
Ont.  P.  R.  61,  aihrming  16  Ont.  P. 
R.  444. 

Aftor  Answer.  —  An  order  for 
complainant  to  examine  witnesses  de 
hcne  esse  after  answer  is  filed  is 
not  allowed  except  under  very  ex- 
ceptional circumstances.  Bryne  v. 
Byrne,  2  Moll.   (Ir.)  440. 

Der'urrer  Pending.  —  Depositions 
may  be  taken  while  a  demurrer  is 
pending  and  undetermined.  Packard 
V.  Hill,  7  Cow.   (N.  Y.)  489. 

55.  Amory  v.  Fellowes,  5  Mass. 
219;  Anonymous,  i  Yfates  (Pa.) 
404;  Stotesbury  v.  Covenhoven,  I 
Dall.  (Pa.)  164;  Gilpin  v.  Semple,  i 
Dall.  (Pa.)  251;  Bowen  v.  Hall,  22 
Vt.  612;  Wilson  V.  Wilson,  Newl. 
Pr.  (Eng.)  286;  Campbell  v.  Attor- 
ney-General, II  Jur.  N.  S.  (Eng.) 
922,  13  L.  T.  356,  14  W.  R.  45 ;  Frere 
V.  Green,  19  V.s.  (Eng.)  319;  Allen 
V.  Annesley,  2  Jonfs  (Ir.)  260.  See 
also  Richards  v.  Richards,  2  Chester 
Co.  Rep.   (Pa.)   108. 

Conira.  —  Hclbrcck  v.  Martin, 
Conf.  R.    (N.  C.)   515. 

56.  Henderson  v.  Hall,  134  Ala. 
455,  ,-'2  So.  840;  Phillips  V.  Phillips, 
5  Tnd.  190;  Underbill  v.  Van  Cort- 
i-'ndt.  2  Johns.  Ch.  (N.  Y.)  339; 
Hackley  v.  Patrick,  2  Johns.  (N.  Y. ) 
478;  Jackson  v.  Bankcraft,  3  Johns. 
(N.  Y.)  2C9;  Bell  V.  Richmon-I,  £0 
Barb.  (N.  Y.^  =^71;  Morrell  v.  Hoey, 
24  How.  Pr.  (N.  Y.)  48,  15  Abb.  Pr. 
430;  Allen  V.  Hendree,  6  Cow.  (N. 
Y.)  400;  Anonymous,  Cnlem.  &  C. 
Cas.   (N.  Y.)  406,  2  Caines  259;  Lee 
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f.  Huntoon,  i  Hcff.  Ch.  (N.  Y.)  447; 
Pender  v.  Mallett,  123  N.  C.  57,  31 
S.  E.  351 ;  Morrow  v.  Hatfield,  6 
Humph.  (Tenn.)  108;  Dangerfield  v. 
Claiborne,  4  Hen.  &  M.  (Va.)  397; 
Anonymous,  4  Hen.  &  M.  (Va.)  409; 
Barneslfy  v.  Powell,  3  Atk.  (Eng.) 
593.  See  also  Venturme  v.  Way,  15 
Wkly.  N.  Cas.  (Pa.)  224;  Gaugh  v. 
Henderson,  2  Head    (Tenn.)    628. 

So  in  criminal  cases.  Comm.  v. 
Ricketson,  5  Mete.  (Mass.)  412; 
People  V.  Restell,  3  Hill  (N.  Y.) 
289. 

A  defendant  is  not  entitled  to  an 
order  to  take  depositions  as  upon  is- 
sue joined,  unless  the  cause  is  at  is- 
sue as  to  all  of  the  defendants,  or 
those  not  answering  have  been  de- 
faulted. S.  C.  Hall  Lumb.  Co.  v. 
Gustin,  54  Mich.  624,  20  N.  W.  616. 

But  it  has  been  held  that  where  is- 
sue has  been  joined  between  the  plain- 
tifif  and  a  defendant,  depositions  may 
be  taken  which  will  be  admissible  as 
between  them  only.  Treadwell  v. 
Pomeroy,  2  Thomp.  &  C.  (N.  Y.) 
470. 

A  commission  was  allowed  on  con- 
dition that  it  was  not  to  be  acted 
upon  until  issue  should  be  joined  in 
the  cse.  Dougall  v.  Moodie,  i  V. 
Can.  R.  257. 

Federal   Ptactice ITnder   section 

863  of  tho  U.  S.  Revised  Statutes  and 
Equity  rule  68,  the  deposition  of  a 
witness  cannot  be  taken  in  an  equity 
case  before  the  cause  is  at  issue. 
Flowr  V.  MacGinniss,  112  Fed.  2i77, 
50  C.  C.  A.  291 ;  Stevens  v.  Mis- 
souri, K.  &  T.  R.  Co.,  104  Fed.  934- 

English  and  Canadian  PrJictice, 
Under  the  English  and  Canadian 
practice  a  commission  to  take  testi- 
mony abroad  is  not  granted  before 
issue  joined,  evc^t  in  extreme 
cases,  as  the  need  of  such  testimony 
may  be  dispensed  with  by  the  subse- 
quent pleadings.  Clutterbuck  v. 
Tones.  6  D.  &  L.  (Fng.^  2=1.  2  C  ^.. 
Rep.  332,  18  L.  J..  Q.  B.  II,  13  Jur, 
152;  Fynnev  v.  Beeslev,  17  Q.  B. 
(Eng.)  86,  20  L.  J.,  Q.  B.  395.  IS  Jur 
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confesso  against  a  defendant^'^  who  is  not  an  infant. ^^ 

Before  rublication.  —  Testimony  could  not  be  taken  regularly  in 
chancery  after  publication  passed,^"  except  as  to  the  credit  of  wit- 
nesses.^'' But  the  time  for  publication,  or  for  taking  testimony 
where  under  modern  practice  there  is  no  formal  publication,  may  be 
enlarged  for  good  cause  shown. *^^  Depositions  not  taken  within  the 
time  fixed  by  statutes  and  rules  of  court  for  closing  proofs  are  usu- 


898;  Allan  V.  Andrews,  5  Ont.  P.  R 
32 ;  Smith  v.  Greey,  10  Ont.  P.  R. 
531 ;  Roval  Canadian  Bank  v.  Cum- 
mer, 2  Ch.   (Ont.)  388. 

Filing  of  Replication —  The  filing 
of  the  replication  in  chancery  is  3 
matter  of  form  in  some  jurisdictions 
and  depositions  taken  after  answer 
and  before  the  filing  of  the  replica- 
tion are  considered  as  having  b"en  ta^ 
ken  upon  issue  joined.  JNIaryland  &• 
N.  Y.  Coal  &  Iron  Co.  v.  Wingert. 
8  Gill.  (Md.)   170. 

C7.  Attkisson  v.  Attkisson,  17  Ala. 
256;   Jordan  v.  Jordan,    17  Ala.  466. 

Vacation  of  Decree  Pro  Confesso. 
Depositions  taken  without  notice  af- 
ter a  di  crce  fio  confesso  are  not 
made  inadmissible  by  a  vacation  of 
the  decrfe,  but  a  defendant  let  in  to 
defend  may  take  the  depositions  of 
the  same  witnesses.  Planters'  &  Mer. 
Bank  v.  Walker,  7  Ala.  926. 

58.  But  not  against  an  infant. 
Daily  v.  Reid,  74  Ala.  415. 

59.  Call  I'.  Perkins,  68  Me.  158; 
Heap  V.  Ha  worth,  i  Jur.  (Eng.)  351; 
Pascnll  V.  Scott,  i  Ph.  (Eng.)  no, 
12  Sim.  550,  6  Jur.  251 ;  Smith  v. 
Turner,  i  P.  Wms.  (Eng.)  413. 

The  rule  was  "  intended  .  .  . 
to  guard  aeaivst  the  mischiefs  which 
would  result  from  holding  out  an  op- 
portunity to  a  party  to  supply  a  de- 
fect by  fabricated  evidence."  Ham- 
ersly  v.  Lambert,  2  Johns.  Ch.  (N. 
Y.)   432. 

But  depositions  may  be  taken  at 
any  time  before  publication  has  ac- 
tually passed.  Brown  v.  Ricketts,  3 
Johns.   Ch.    (N.   Y.)    63. 

Rebuttal     Testimony Testimony 

in  rebuttal  may  be  taken  at  that  stage 
of  the  proceedings.  Stcgner  v. 
Bhke,  36  Fed.    183. 

Ltatutory  Rule  in  Equity  Cases. 
Under  statutes  in  some  states  depo- 
sitions may  be  taken  in  equity  cases 
any  time  l)cfcre  the  hearing.  Till('t- 
son  V.  Mitchell,   11 1    111.   518;   Moore 


V.  Hilton,  12  Leigh  (Va.)  i ;  Rad- 
ford V.  Fowlkes,  85  Va.  820,  8  S.  E. 
817.  See  also  Pingree  v.  Coffin,  12 
Cush.    (Mass.)   600. 

60.  Wood  V.  Mann,  2  Sumn.  316, 
30  Fed.  Cas.  No.  17,953;  Gass  v. 
Stinscn,  2  Sumn.  605,  10  Fed.  Cas. 
No.  5,261  ;  Barnsley  v.  Powell,  3  Atk. 
(Eng.)   593. 

61.  Becker  v.  Wilber,  117  Mich. 
328,  75  N.  W.  885;  Fitch  V.  Hazel- 
tine.  2  Paige  (N.  Y.)  416;  Osgood 
V.  Joslin,  3  Paige  (N.  Y.)  195;  Bar- 
nett  z'.  Pardow,  i  Edw.  Ch.  (N.  Y.) 
11;  Kiefer  v.  Grand  Trunk  R.  Co., 
63  Hun  636,  18  N.  Y.  Supp.  646; 
Sayre  v.  Langton,  7  Wis.  214;  Wig- 
gins V.  Wiggins,  I  Cranch  C.  C.  299, 

29  Fed.  Cas.  No.  17,627.  Ihe  Ruby, 
5  Mason  451,  20  Fed.  Cas.  No.  12,- 
103;    Wood   V.    Mann,   2   Sumn.   316, 

30  Fed.  Cas.  No  I7,953-  See  also 
Moore  v.  Hilton,  12  Leigh  (Va.)   i. 

The  time  to  take  testimony  was  ex- 
tended where  the  testimony  to  be  ta- 
ken appHed  equally  to  other  cases  in 
which  the  tirne  to  take  testimony  had 
not  expired.  Wooster  v.  Howe 
Mach.  Co.  10  Fed.  666. 

Affidavit  to  Enlarge  Publication. 
"  The  party,  on  such  motions  as  tliis, 
does,  indeed,  make  the  usual  oath ; 
that  he  has  not  seen,  heard,  or  been 
informed,  nor  will  he  see,  hear,  or  be 
informed,  of  the  contents  of  the  dep- 
osition tak-n,  until  publication  shall 
be  again  duly  passed;  but  such  an 
oath  ought  not  to  be  much  encour- 
aged. It  is  partly  promissory  ;  it  may 
be  difficult  to  be  strictly  kept,  and  is 
of  dangerous  and  suspicious  ten- 
dency." Hamersly  v.  Lambert,  2 
Johns.  Ch.  (N.  Y.)  432.  See  also 
Woodlin  V.  Hyuson,  i  Har.  (Del.) 
224 

Laches. —  The  time  for  taking 
proofs  should  not  be  txtended,  where 
the  moving  party  has  been  guilty  of 
hches.  Somerville  v.  Marburv.  7  G. 
&  J.    (Md.)    2C0;   Sn-.ith  v.  Brush,   i 
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ally  suppressed  or  rejected  f-  but  courts  may,  in  their  discretion, 
receive  in  evidence  depositions  taken  after  the  time  fixed  by  order 
for  closing  proofs."^ 

During  Trial.  —  Depositions  may  rot  be  taken  during  the  progress 
of  the  trial,^*  except  upon  the  special  order  of  the  court.*^^ 

After  Report  or  .Judgment.  —  Depositions  cannot  be  taken  after  the 
filing  of  a  master's  or  referee's  report  to  be  used  on  the  hearing  of 
exceptions  to  the  report.®"  So  where  a  case  is  pending  on  appeal 
from  a  judgment  or  decree,  depositions  cannot  be  taken  therein  as 
in  a  "  pending  "  case,  or  for  use  on  the  hearing  of  the  appeal  on  the 
evidence  taken  below. '^'     But  in  some  jurisdictions  depositions  may 


Johns.  Ch.  (N.  Y.)  459;  Allingtcn 
&  Curtis  Mfg.  Co.  v.  Glebe  Co.,  72, 
Fed.  394. 

€2.  Wiggins  v.  Wiggins,  i  Cranch 
C.  C.  299,  29  Fed.  Cas.  No.  17,627; 
Fischer  v.  Hayes,  6  Fed.  76;  Woos- 
ter  V.  Clark,  9  Fed.  854;  Coon  v. 
Abbott,  27  Fed.  q8;  Wenham  v. 
Switzer,  48  Fed.  612;  Western  Kl-c- 
tric  Co.  V.  Capital  Tel.  &  Tel.  Co., 
86  Fed.  769;  Emerson  Co.  v.  Nim- 
cocks,  88  Fed.  280.  See  also  Pingrac 
V.  Coffin,   12  Cush.    (Mass.)   600. 

Stipulation Depositions       should 

be  taken  within  the  time  fixed  by  the 
parties  for  closing  proofs.  In  re 
Ihomas,  35   Fed.   2,2,7- 

For  a  stipulation  sufficiently  show- 
ing consent  to  the  taking  of  deposi- 
tions after  the  expiration  of  the  stat- 
utory time  therefor,  see  Sharpless  v. 
Warren,  (Tenn.  Ch.  App.),  58  S.  W. 
407. 

63.  Mix  V.  Baldwin,  156  111.  313, 
40  N.  E.  959;  Sweet  V.  Brown,  61 
Iowa  669,  17  N.  W.  44;  Underbill  v. 
Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.) 
339;  Grant  v.  Fhoenix  Mut.  Life.  Ins. 
Co.,  121  U.  S.  105. 

Taken  Out  of  Time —  As  where 
it  appears  that  the  taking  was  de- 
layed at  the  request  of  the  adverse 
party.  Mix  v.  Baldwin,  156  111.  313, 
40  N.  E.  R.  959- 

Or  where  the  depositions  could  not 
have  b;cn  taken  earlier,  and  the  party 
taking  them  appears  not  to  have 
known  of  the  court's  order.  Sweet 
V.  Brown,  61  Iowa  669,  17  N.  W.  44- 

The  court  refused  to  suppress  dep- 
ositions taken  after  the  time  fixed  by 
agreement  of  the  parties,  where  the 
adverse  party  had  been  allowed  am- 
ple time  to  take  additional  evidence 
before   the   trial   of   the  case.     Gard- 


ner V.  Trenary,  65  Iowa  646,  22  N. 
W.  912. 

Jiled  Nunc  Fro  Tunc For  good 

cause  shown  the  court  may  order 
depositions  taken  out  of  proper  time 
filed  nunc  pro  tunc.  Coon  v.  Abbott, 
27  Fed.  98;  Fischer  v.  inayes,  6  Fed. 
76. 

64.  Ogden  v.  Robertson,  15  N.  J. 
L.  124;  Worthy  v.  Shields,  90  N.  C. 
192. 

A  party  should  not  be  required, 
during  the  progress  of  the  trial,  to 
attend  the  taking  of  a  rebutting  dep- 
osition at  a  place  from  which  he  can- 
not conveniently  return  in  time  to  be 
present  at  the  resumption  cf  the  trial. 
Wise  V.   Postlewait,  3  W.  Va.  452. 

65.  Eicliness  During  Trial. —  The 
court  may  order  the  taking  of  a  dep- 
osition during  the  progress  of  a 
cause  where  a  material  witness  is  un- 
able to  attend  by  reason  of  sickness. 
Willard  v.  Mellor,  19  Colo.  534,  3^ 
Pac.  148;  Humbarger  v.  Carey,  145 
Ind.  324,  44  N.  E.  302.  See  also  Dare 
V.  McNutt,  I  Ind.  148. 

Violating  Rule.  —  It  has  been 
doubted  whether  it  is  competent  for  a 
court  to  order  a  commission  during 
the  trial  in  violation  of  its  own 
standing  rules.  Ogden  v.  Robertson, 
15  N.  J.  L.  124. 

66.  Cox  V.  Pierce,  120  111.  556,  12 
N.  E.  194;  Allison  V.  Perry,  130  111. 
9,  22  N.  E.  492;  Taylor  v.  Knox,  5 
Dana  (Ky.)  466;  Buster  v.  Holland, 
27  W.  Va.  510. 

67.  Perkins  v.  Testerment,  3  G. 
Greene  (Iowa)  207;  McCcll  v.  Sun 
Mut.  Ins.  Co.,  50  N.  Y.  332,  2  Jcnes 
&  S.  310. 

Under  a  statute  authorizing  the  tak- 
ing of  depositions  in  actions  or  pro- 
ceedings   "  pending    therein,"    a    com- 
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be  taken  conditionally  in  anticipation  of  a  rehearing  or  new  trial,  or 
a  reversal  of  the  judgment  or  decree.*^"^ 

VThile  Action  Abated.  —  Some  courts  have  held  that  depositions 
cannot  be  taken  while  the  action  is  abated  by  the  death  of  a  necessary 
party.*^^ 


mission  applied  for  February  23  in  a 
case  decided  June  6  preceding,  the 
time  to  move  for  a  new  trial  having 
expired,  was  held  to  have  bten  im- 
properly allowed.  White  v.  White, 
22   R.    I.   6C2,  48   Atl.    1,038. 

Where  an  action  was  pending  on 
appeal  and  could  not  be  again  pend- 
ing in  the  county  court  from  which 
it  was  appealed  at  the  term  named  in 
the  caption  of  depositions,  they  were 
b.M  inadmissible  in  evidence.  Bowen 
V.  Hall,  22  Vt.  612. 

On     Fccmoval     cf     Cause After 

proceedings  have  been  instituted  in  a 
state  court  for  the  removal  of  a  cause 
to  a  United  States  circuit  court  and 
before  the  first  day  of  the  next  term 
of  the  circuit  court  given  for  the  ap- 
pearance of  the  defendant  and  the  fil- 
ing of  the  record,  that  court  will  not 
grant  a  commission  to  take  testimony 
merely  on  the  ground  that  the  evi- 
dence is  important  and  that  the  wit- 
ness lives  at  a  distance  making  his 
attendance  impossible,  and  where  the 
testimony  might  be  taken  de  bene  esse 
on  notice  under  section  863.  North 
American  Trans.  &  Trad.  Co.  v^ 
Hovvells,  121  Fed.  694,  58  C.  C.  A. 
442. 

In  United  States  Supreme  Court. 
The  United  States  Supreme  Court 
will  not  order  the  taking  of  testi- 
mony de  bene  esse  in  a  case  pending 
in  that  court  on  appeal,  where  it  may 
be  taken  under  a  statute  providing 
for  taking  depositions  in  perpetuam 
rci  memoriain  on  the  order  of  any 
circuit  court.  Richtcr  v.  Union  Trust 
Co.,   IIS   U.   S.   55,   affirming  25   Fed. 

679. 

Waiver  of  Objection — An  objec- 
tion that  at  the  time  a  commission 
issued  a  mandate  from  an  appellate 
court  had  not  been  filed  in  the  court 
from  which  the  commission  issued, 
was  held  to  have  b  en  waived  by  the 
acceptance  of  service  of  interrogator- 
ies. Caffey  v.  Cooksey,  19  Te.x.  Civ. 
App.   145,  47   S.   W.  65. 

68.  Long  V.  Straus,  124  Ind.  84, 
24    N.     E.     664;     Barnum    v.     Bar- 


num,  42  Md.  251 ;  Huidekoper 
f.  Cotton,  3  Watts  (Pa.)  56,  37  Am. 
Dec.  534;  Richter  v.  erome,  25  Fed. 
670.  See  also  Hallow.  11  v.  Dalton, 
Quincy  (Mass.)  33;  Harlan  v.  Stew- 
art, 2  Rawle    (Pa.)   333. 

Depositicn  He  Bene  Esse  Pending 

Appeal A   bill   to   take   depositions 

de  bene  esse  of  aged  and  infirm  wit- 
nesses whose  testimony  would  be  ma-, 
terial  if  the  decision  of  the  trial 
court  dismissing  the  case  on  demurrer 
should  be  reversed  on  an  application 
then  pending,  but  not  likely  to  be  de- 
cided for  several  ytars,  was  held  to 
state  sufficient  grounds  to  take  the 
depositions.  Richter  v.  Jerome,  25 
Fed.  679. 

Wh;re  an  appeal  had  been  taken 
from  the  rejection  of  the  testimony 
of  a  witness,  and  he  was  dangerously 
ill,  an  order  was  allowed  to  take  his 
examination  de  bene  esse.  Treasury 
Solicitor  v.  White,  55  L.  J.,  P.  (Eng.) 

79- 

On  a  suggestion  that  the  applicant 
was  about  to  move  for  a  new  trial 
an  order  was  allowed  to  examine  a 
witness  de  bene  esse.  Anonymous,  6 
Ves.   (Eng.)   573. 

A  rule  to  take  depositions  de  bene 
esse  was  granted  after  an  appeal  had 
been  taken  from  a  justice  of  the 
peace,  but  before  the  transcription  of 
his  judgment  had  been  filed  in  the 
appellate  court.  Harlan  v.  Stewart, 
2  Rawle   (Pa.)  333- 

After  Interlocutory  Decree —  It 
was  held  that  a  party  might  take 
new  evidence  upon  facts  passed  upon 
by  an  interlocutory  d'cree  before  a 
rehearing  had  been  granted.  Sum- 
mers V.   Darne,   31    Gratt    (Va.)    791. 

But  it  was  also  held  that  the  party 
who  has  newly  discovered  evidence 
must  resort  to  a  supplemental  bill  of 
revitw  or  to  a  petition  for  a  rehear- 
ing. Moore  v.  Hilton,  12  L.igh 
(Va.)    I. 

69.  Kershman  v.  Swheh,  59  Iowa 
gT,  12  N.  W.  807;  Mitchell  v.  Mitch- 
ell, I  Gill  (Md.)  66;  Ela  v.  Rand, 
4  N.  H.  54- 
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2.  Term  Time.  —  Statutes  and  ruks  of  court  sometimes  provide 
that  depositions  shall  not  be  taken  within  a  certain  time  preceding 
the  term  of  court  at  which  they  are  to  be  used.'^"  But  ordinarily  they 
may  be  so  taken  by  the  consent  of  the  parties,'^  or  by  the  special 
order  of  the  court."-  By  statutes  and  court  rules  in  some  jurisdic- 
tions, and  by  judicial  determination  in  some,  depositions  may  not  be 
taken  in  term  time.''"     They  may  not  be  taken  at  such  time  as  to 


Contra.  —  Thomas  v.  Kinsey,  8  Ga. 
421;  Ihompson  v.  Took,  Dick. 
(Eng.)  115;  Peters  v.  Robinson, 
Dick.    (Eng.)    116. 

Though  notice  was  given  before  his 
death  ;  Ksrshman  ■u.  Swhela,  59  Iowa 
93,  12  N   W.  807. 

So  where  the  case  was  ofif  the  dock- 
et and  the  deposition  was  taken  be- 
fore it  was  redockcted.  Joy  v. 
Atihman  &  Taylor  Mfg.  Co.,  11  111. 
App.  413. 

A  deposition  taken  after  a  condi- 
tion non-suit,  and  before  it  was  or- 
dered taken  off,  was  held  to  have 
been  taken  during  the  pendency  of  the 
suit.     Brown  v.   Foss,   16  Me.  257. 

Where  a  deposition  was  taken 
abroad  after  a  party  to  the  action  had 
died,  but  before  notice  of  his  death 
had  been  received  by  the  commis- 
sioner, the  deposition  was  admitted. 
Thompson's  Case,  3  P.  Wms.   (Eng.) 

Where  the  action  had  abated  by 
the  marriage  of  the  plaintiff,  un- 
known to  the  defendant,  depositions 
taken  by  the  latter  were  read  in  evi- 
dence.       Sinclair     v.     James,     Dick. 

(Eng.)  277;  Winter  v.  Dancie,  Toth. 

(Eng.)   99. 

70.  Wilkinson  v.  Fallis,  Wright 
(Ohio)  308;  Creager  v.  Minard, 
Wright  (Ohio)  519;  First  National 
Bank  V.  Post,  65  Vt.  222,  25  Atl. 
1,093. 

71.  Smith  V.  Turner,  50  Ind.  367; 
Wilkinson  v.  Fallis,  Wright  (Ohio) 
308;  Stadler  v.  Hertz,  3  Lea  (Tenn.) 
315;  Allen  V.  Blunt,  2  Woodb.  &  M. 
121,  2  Rcbb.  Pat.  Cas.  530,  i  Fed. 
Cas.   No.  217. 

72.  Wil'.-inson  v.  Fallis,  Wright 
(Ohio)  308;  Stadler  v.  Hertz,  13 
Lea  (Tenn.)  315;  Allen  v.  Blunt,  2 
Woodb.  &  M.  121,  2  Robb.  Pat.  Cas. 
530,   I   Fed.   Cas.   No.  217. 

73.  Raymond  v.  Williams,  21  Ind. 
241 ;  Smith  v.  Turner,  50  Ind.  367 ; 
Rollins  V.  Rollins,  (Me.),  5  Atl.  264; 
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Stinson  v.  Walker,  21  Me.  211;  Tay- 
lor V.  Gooch,  50  N.  C.  404;  Stad- 
ler V.  Hertz,  3  Lea  (Tenn.)  315; 
Stephens  v.  Thompson,  28  Vt.  77. 

A  deposition  taken  on  a  day  when 
the  court  is  in  session,  though  for 
docket  business  only,  is  taken  during 
term  time.  Rollins  v.  Rollins, 
(Me.),  5  Atl.  264. 

A  rule  of  court  providing  that 
depositions  may  be  taken  in  term 
time  in  the  town  in  which  the  court 
is  held  and  at  an  hour  when  the 
court  is  not  actually  in  session,  pro- 
hibits, by  implication,  the  taking  of 
a  deposition  out  of  such  town  during 
term  time  without  a  special  order. 
Fuller  V.  Damon,  135  Mass.  586. 

During  Recess.  —  A  rule  providing 
that  neither  party  should  be  required 
attend  the  taking  of  a  deposition 
during  term  time,  except  in  the  town 
in  which  the  court  was  h:ld  and  at 
an  hour  when  the  court  was  not  ac- 
tually in  session,  was  held  not  to 
apply  to  the  taking  of  a  deposition 
during  an  adjournment  of  the  court 
for  one  week.  Holmes  v.  Sawt:lle, 
53  Me.  179.  To  same  effect  see 
Jones  V.  Spring,  7  Mass.  251. 

Immediately  Preceding  Term  Time, 
The  rule  applies  where  the  taking 
of  the  depositions  is  commenced  so 
late  that  they  cannot  be  completed 
before  term  time.  Ulmer  v.  Hills,  8 
Me.  326. 

And  also  where  the  taking  of  the 
deposition  cannot  be  finished  in  time 
to  permit  counsel  to  attend  at  the 
opening  of  the  term.  Unis  v.  Charl- 
ton, 12  Gratt.   (Va.)  484. 

The  propriety  of  taking  a  deposi- 
tion on  the  day  preceding  that  on 
which  the  court  was  to  commence  its 
session  was  h:ld  to  depend  on  the 
distance  of  the  place  of  taking  from 
the  place  where  the  court  was  to  sit 
and  other  circumstances.  Wyman  v. 
Wood,  25  Me   436. 
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prevent  the  attendance  of  a  party  or  counsel  at  the  trialJ*  By  the 
weight  of  authority,  depositions  may  be  taken  in  term  time,  in  the 
absence  of  contrary  statutes  or  court  rules,  where  some  exigency 
demanding  such  action  exists,"  or  where  the  moving  party  has  no't 
been  guilty  of  laches,  and  the  other  party  is  not  prejudiced  thereby.'" 
And  courts  have  authority,  in  the  absence  of  a  direct  statutory 
prohibition,  to  grant  special  orders  to  take  depositions  in  term  time." 

VII.  THE  APPLICATION  TO  TAKE  DEPOSITIONS. 

1.  Form  and  Forum  of  Application.  —  The  application  is  usually 
made  by  motion  ;  it  may,  however,  be  b>  petition,  and  where  a  change 


Term  of  Other  Court The  court 

refused  to  exclude  from  evidence  a 
deposition  on  the  ground  that  it  was 
taken  at  a  time  when  counsel  of  the 
adverse  party  was  out  of  the  county 
attending  court.  Warring  v.  Martin, 
Wright,  (Ohio)  380.  See  also  Ela 
V.  Rand,  4  N.  H.  54. 

74.  Shipman  v.  Danbert,  7  Mo. 
App.  576;  Wise  V.  Postlewait,  3  W. 
Va.  452. 

75.  Phelps  V.  Hunt,  40  Conn.  97; 
Dare  v.  McNutt,  i  Smith  (Ind.)  30; 
Fisher  v.  Dickenson,  84  Va.  318,  4 
S.  E.  737. 

Sickness.  —  If  a  witness  has  been 
summoned  and  is  unabl;  to  attend 
by  reason  of  sickness,  his  deposition 
may  be  taken  in  term  time.  Dare  v. 
McNutt,  I  Ind.  148. 

Statutes.  —  There  are  statutory 
provisions  in  some  states  for  taking 
depositions  on  notice  during  the  trial 
of  the  case,  wh:re  a  material  witness 
is  aged,  infirm,  sick  or  about  to  leave 
the  state.  Johnson  v.  Arnwine,  42 
N.  J.  L.  451,  36  Am.  Rep.  527. 

76.  Jordan  v.  Jordan,  17  Ala.  466; 
Phelps  V.  Hunt,  40  Conn.  97;  St. 
Louis  &  S.  F.  R.  Co.  V.  Morse,  38 
Kan.  271,  16  Pac.  452;  Carder  v. 
Primm,  60  Mo.  App.  423,  i  Mo.  App. 
167;  Donovan  v.  Hibblcr,  (Neb.),  92 
N.  W.  637;  Fisher  v.  Dickenson,  84 
Va.  318,  4  S.  E.  7Z7;  Claxton  v. 
Adams,  i  MacArthur  (D.  C.)  496; 
Union  P.  R.  Co.  v.  Rees?,  56  Fed. 
288.  5  C.  C.  A.  510,  15  U.  S.  App.  92. 
See  also  Dill  v.  Camp,  22  Ala.  249. 

"  In  some  counties  in  this  state 
the  court  is  in  continuous  session 
from  the  beginning  of  one  term  to 


the  beginning  of  the  next,  and  there 
is  no  vacation  during  which  deposi- 
tions could  be  taken,  and  in  some 
cases  the  witness'  health  or  physical 
condition  might  be  such  that  he 
could  not  attend  immediately,  and 
during  the  term,  his  testimony  might 
be  forever  lost.  We  can  see  how 
the  privilege  given  to  parties  of  tak- 
ing depositions  during  the  term  of 
the  court  might  be  abused,  but  in 
such  a  case  the  court  would  have 
ample  power  to  correct  such  abuse. 
Generally,  the  court  could  continue 
the  case,  and  give  the  aggrieved 
party  time  to  procure  other  testi- 
mony or  to  take  the  further  deposi- 
tion of  the  same  witness  or  witnesses 
as  upon  cross-examination ;  and  in 
some  rare  cases  the  court  m'ght  sup- 
press the  deposition.  Trial  courts 
have  ample  power  to  prevent  advan- 
tages being  taken  by  unjustifiable 
tricks ;  and  the  supreme  court  will 
sustain  them  in  the  exercise  of  such 
power."  Northrup  v.  Hottenstein, 
38  Kan.  263,  16  Pac.  445. 

Discretion  of  Court. —  Though  it 
is  a  general  practice  that  parties  and 
their  attorneys  should  not  be  re- 
quired to  attend  the  taking  of  depo- 
sitions in  term  time,  it  is  a  matter 
of  discretion  to  admit  or  reject  depo- 
sitions so  taken,  where  counsel  for 
the  adverse  party  appeared  and  cross- 
examined  the  witness  under  protest. 
Bemis  v.  Morrell,  38  Vt.  153. 

77.  Stinson  v.  Walker,  21  Me. 
211;  Holmes  v.  Sawtelle,  53  Me. 
179;  Fuller  V.  Damon,  135  Mass. 
586;  Stephens  v.  Thompson,  28  Vt. 
77;  Anonymous,  4  Hen.  &  M.  (Va.) 
409. 


Vol.  IV 


334 


DEPOSITIONS. 


of  venue  has  been  granted,  and  the  record  has  not  yet  been 
removed,  it  is  proper  to  file  the  affidavit  and  appHcation  in  the 
court  in  which  the  record  remains.''^ 

2.  Discretion.  —  A.  Generality.  —  Under  some  statutes,  positive 
in  terms,  a  commission  issues  as  a  matter  of  right  upon  the  making 
of  the  required  showingJ**  But  upon  general  principles,  and  under 
statutes  which  provide  that  the  court  "  may  "  grant  a  commission, 
and  the  like,  the  allowance  of  the  order  rests  largely  in  the  discre- 
tion  of   the   court   to    which   the   application   is   made.^''     Thi's    is 


78.  Form  of  Proceeding Hen- 
dricks V.  Craig,  5  N.  J.  L.  567 ;  Lin- 
gan  V.  Henderson,  i  Bland  (Md.) 
236. 

On  Change  of  Venue Phelps  v. 

Young,  I  111.  2,2y. 

79.  Newton  v.  State,  21  Fla.  53; 
Martin  v.  Hicks,  6  Hun  (N.  Y.) 
238,  I  Abb.  N.  C.  341.  See  also 
Berry  v.  Wallin,  i  Overt.  (Tenn.) 
107;    Gass  V.   Stinson,  2   Sumn.  605, 

10  Fed.  Cas.  No.  5,261. 

80.  Shepard  v.  Missouri  Pacific 
R.  Co.,  85  Mo.  629,  55  Am.  Rep.  390; 
Ring  V.  Mott,  2  Sandf.  683 ;  Mitchell 
V.  Montgomery,  4  Sandf.  676;  Van- 
dervoort  v.  Columbian  Ins.  Co.,  3 
Johns.  Cas.  (N.  Y.)  137;  Allen  v. 
Gibbs,  12  Wend.  (N.  Y.)  202; 
Cheever  v.  Saratoga  County  Bank, 
47  How.  Pr.  (N.  Y.)  376;  Dryer  v. 
S»:xsmith,  40  Hun  (N.  Y.)  242,  10 
Civ.  Proc.  29;  McVitey  v.  Stanton, 
20  Civ.  Prcc.  409,  13  N.  Y.  Supp. 
914;  In  re  Carter,  3  Or.  293;  Com- 
monwealth V.  Miller,  16  Pa.  Co.  Ct. 
R.  656,  5  Pa.  Dista.  R.  186,  11  Montg. 
Co.  L.  Rep.  216;  United  States  v. 
Parrott,  i  McAll.  447,  27  Fed.  Cas. 
No.  15,999;  Randall  v.  Venable,  17 
Fed.  162;  Armstrong  v.  Gillies,  5 
Que.   P.  R.  423;   Mair  v.   Anderson, 

11  U.  Can.  R.  160;  Coleman  v.  Bank, 
16  Ont.  P.  R.  159. 

A  United  States  court  will  not 
grant  a  dedimiis  pofestctem  to  take 
depositions  which  may  be  taken  de 
bene  esse  under  §  863,  U.  S.  Revised 
Statutes.  Turner  v.  Shackman,  27 
Fed.   183. 

Discretion. —  The  allowance  of  a 
dcdimns  potcstatcm  und;r  §866,  U. 
S.  Revised  Statutes,  is  discretionary 
with  the  court.  United  States  v. 
Parrott,  I  McAll.  447,  27  Fed.  Cas. 
No.  15,999;  United  States  v.  Cam- 
eron,  15  Fed.   794;   Randall  v.  Ven- 
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able,  17  F:d.  162;  Turner  v.  Shack- 
man, 27  Fed.   183. 

The  allowance  of  a  com.mission  is 
discretionary  with  the  court  when 
the  statute  does  not  specify  any  cer- 
tain state  of  facts  upon  which  a 
commission  shall  issue.  Shepard  v. 
]\Iissouri  P.  R.  Co.,  85  Mo.  629,  55 
Am.  Rep.  390. 

"  It  is  safer  to  grant  applications 
for  commissions  in  all  cases  than  to 
attempt  to  discriminate  between  them. 
No  harm  can  come  from  granting 
commissions;  much  injury  may  be 
caused  by  refusing  them.  The  pres- 
ence of  proof  often  leads  to  conces- 
sions rendering  its  use  unnecessary. 
The  absence  of  proof,  on  the  other 
hand,  forms  often  the  main  objection 
urged  at  the  trial  and  on  appeal." 
Morse  v.  Grimke,  18  N.  Y.  Civ.  Proc. 
27,  8  N.  Y.  Supp.  I. 

Where  the  granting  of  a  commis- 
sion is  a  matter  of  discretion,  the 
court  should  take  into  consideration 
the  interests  of  all  parties  to  the 
litigation.  Berdan  v.  Greenwood,  20 
Ch.   D.    (Eng.)    764n,  46  L.  T.  524M. 

The  court  should  not  refuse  the 
defendant  a  commission  to  take  tes- 
timony because  the  plaintiff  has  busi- 
ness relations  with  thj  witness  which 
he  fears  may  be  disrupted  by  taking 
his  testimony.  Morse  v.  Grimke,  18 
N.  Y.  Civ.  Prcc.  2,7,  8  N.  Y.  Supp.  i. 

Testimony  Privileged —  The  or- 
der has  been  refused  where  the  only 
testimony  sought  would  be  privi- 
leged. Kugclman  v.  Barry,  17  Misc. 
30,  40  N.  Y.  Supp.  767.  In  re  Mer- 
riam,    27    App.    Div.    112,    50    N.    Y. 

SupD.    114. 

The  court  refused  to  grant  a  com- 
mission to  take  the  testimony  of  a 
physician  which  was  privileged, 
where  applied  for  on  the  ground  that 
a  condition  might  arise  which  would 
render     it     competent.     Enright     v. 
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especially  the  case  where  application  is  made  to  take  depositions  in 
term  time,^^  or  for  an  open  commission,^-  or  for  a  commission  to 
take  the  deposition  of  a  party.**^     The  application  should  appear  to 


Brooklyn  Heights  R.  Co.,  26  App. 
Div.  538,  50  N.   Y.   Supp.  609. 

A  commission  to  take  the  testi- 
mony of  persons  who  are  not  par- 
ties to  an  action  to  recover  penalties 
should  not  be  refused  because  the 
acts  complained  of  are  also  misde- 
meanors and  because  such  persons 
obtained  their  knowledge  of  the 
facts  while  employees  of  the  de- 
fendant. People  V.  Armour,  18  App. 
Div.  584,  46  N.  Y.  Supp.  317.  See 
also  Fox  V.  Miller,  20  App.  Div. 
Z3i,  46  N.   Y.    Supp.  837. 

Where  Resident  Witnesses  to 
Same  Facts. —  That  an  applicant  for 
a  commission  to  take  testimony  in 
another  state  might  prove  tb:  same 
facts  by  resident  witnesses  may  tend 
to  show  bad  faith,  but  is  not  alone 
sufficient  to  justify  the  court  in  re- 
fusing the  commission.  Morse  v. 
Grimke,  18  N.  Y.  Civ.  Proc.  zj,  8 
N.  Y.  Supp.  I ;  Adams  v.  Corfield, 
28  L.  J.,  Ex.  (Eng.)  31. 

Where  the  moving  party  had  let 
the  case  go  over  one  term  and  the 
next  term  was  but  a  month  away, 
and  there  were  several  witnesses  to 
the  facts  in  the  county  who  had  not 
declared  any  intention  of  departing, 
a  commission  was  denied.  Cheever 
V.  Saratoga  Co.  Bank,  47  How.  Pr. 
(N.  Y.)    376. 

Expert  Evidence. —  A  court  may 
in  its  discretion  allow  a  commission 
to  a  foreign  country  to  take  the  tes- 
timony of  experts.  Holliday  v. 
Schultzberge,  57  Fed.  660;  Camp 
V.  Averill,  54  Vt.  320. 

Contra.  —  Russell  v.  Great  West- 
ern R.  Co.,  3  U.  C.  L.  J.  116. 

Where  Cross-examination  Denied. 
The  court  refused  to  grant  a  com- 
mission to  examine  a  willing  witness 
in  a  foreign  country,  where  the 
rules  of  practice  prevailing  in  that 
country  denied  the  adverse  party  the 
right  of  cross-examination.  In  re 
Boyse,  51  L.  J.,  Ch.  (Eng.)  660,  20 
Ch.  Div.  760,  46  L.  T.  522,  20  W. 
R.  812. 

Contra.  —  Lumley  v.  Gye,  3  EI.  & 
Bl.  (Eng.)  114,  2  C.  L.  R.  936,  23 
L.  J.,  Q.  B.  112,  18  Jur.  466. 


Witness  Impeached —  It  has  been 

held  that  a  commission  to  examine 
a  witness  should  not  be  refused  be- 
cause his  character  has  been  im- 
peached. Ncrdheimer  v.  McKillcp, 
10  Ont.  P.  R.  246. 

The  fact  that  a  witness  has  testi- 
fied on  the  trial  of  a  casj  is  no  valid 
objection  to  taking  his  testimony  by 
deposition  as  to  contradictory  state- 
ments made  by  him  since  the  trial, 
for  use  upon  the  hearing  of  a  motion 
for  a  new  trial.  O'Connor  v.  Mc- 
Laughlin, 80  App.  Div.  305,  80  N. 
Y.  Supp.  741. 

Witness  Interested A  commis- 
sion will  not  be  refused  on  the  sug- 
gestion that  the  witness  is  interested, 
but  the  question  of  his  competency 
will  be  determined  after  the  return 
of  the  commission.  Graves  v.  Dela- 
plaine,  11  Johns.   (N.  Y.)  200. 

Waiver  of  Application An  ap- 
plication for  a  commission  and  no- 
tice thereof  is  not  waiv';d  by  subse- 
quent successive  negotiations  look- 
ing to  the  acceptance  of  the  affidavit 
of  the  witness  in  place  of  his  deposi- 
tion. Brooks  V.  Brooks,  16  S.  C. 
621. 

81.  Willard  v.  Mellor,  19  Colo. 
534.  36  Pac,  148;  Humbarger  v. 
Carey,  145  Ind.  324,  44  N.  E.  302. 
See  also  sub-title,  "  When  Deposi- 
tions May  Be  Taken." 

82.  Jones  v.  Hoyt,  63  How.  Pr. 
(N.  Y.)  94,  ID  Abb.  N.  C.  324,  16 
Jones  &  S.  118;  Frounfelker  v.  Del- 
aware, L.  &  W.  R.  Co.,  81  App.  Div. 
67,  80  N.  Y.  Supp.  701 ;  Com.  z\ 
Miller,  16  Pa.  Co.  Ct.  R.  656,  5  Pa. 
Dist  R.  186,  II  Mont.  Co.  L.  Rep. 
216. 

Where  the  witness  to  be  examined 
was  in  Cuba,  where  he  resided,  the 
court  refused  to  allow  an  open  com- 
mission to  examine  him  in  Florida, 
where  no  reason,  except  th:  expense, 
was  given  to  show  why  the  witness 
could  not  be  examined  in  New  York. 
Purdy  V.  Webster,  9  Civ.  Proc.  (N. 
Y.)'  144. 

83.  McVitey  v.  Stanton,  20  Civ. 
Proc.  409,  13  N.  Y.  Supp.  914.     See 
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be  made  in  good  faith,**  and  not  to  "  fish  "  for  possible  evidence,*' 
and  not  to  have  been  unduly  delayed.*" 


sub-title,    "  Whose    Deposition    May 
Be  Tak.n." 

84.  Paton  v.  Westervelt,  5  How. 
Pr.  (N.  Y.)  399;  Cheevcr  v.  Saratoga 
County  Bank,  47  How.  Pr.  (N.  Y.) 
376;  Clark  V.  Candee,  29  Hun  (N. 
Y.)  139;  Rogers  v.  Rogers,  7  Wend. 
(N.  Y.)  514;  Ablon  v.  Barbey,  i  N. 
Y.  Leg.  Obs.  154;  Rathbun  v.  Inger- 
soll,  2  Jones  &  S.  211;  Morse  v. 
Grimke,  18  Civ.  Proc.  Z7,  8  N.  Y. 
Supp.  I  ;  McVitey  v.  Stanton,  20 
Civ.  Proc.  409,  13  N.  Y.  Supp.  914; 
Steinback  v.  Diepenbrock,  i  App. 
Div.  417,  2>7  N.  Y.  Supp.  279.  See 
also  In  re  Spinks,  63  App.  Div.  235, 
71   N.  Y.  Supp.  398. 

Where  the  only  purpose  of  the  ex- 
amination of  the  defendant  was  to 
discover  whether  or  not  plaintiff  had 
a  cause  of  action  against  other  par- 
ties, the  order  was  refused.  Ziegler 
V.  Lamb,  5  App.  Div.  47,  40  N.  Y. 
Supp.  65. 

But  no  affidavit  of  merits  is  or- 
dinarily required.  See  notes  to 
"  Affidavit  "  herein. 

85.  Paton  v.  Westervelt,  5  How. 
Pr.  (N.  Y.)  399;  Cheever  v.  Sara- 
toga County  Bank,  47  How.  Pr.  (N. 
Y.)  376;  Lewisohn  v.  Muller,  6 
App.  Div.  459,  39  N.  Y.  Supp.  570; 
Einstein  v.  General  Electric  Co.,  g 
App.  Div.  570,  41  N.  Y.  Supp.  808; 
Franklin  v.  United  States  Insurance 
Co.,  2  Johns.  Cas.  (N.  Y.)  285;  Bur- 
nell  V.  Coles,  23  Misc.  615,  52  N.  Y. 
Supp.  200;  In  re  Carter,  3  Or.  293; 
Turner  v.  Shackman,  27  Fed.  183. 

But  see  Wehrs  v.  State,  132  Ind. 
157,  31  N.  E.  779;  Tullis  V.  Stafford, 
134  Ind.  258,  Z3  N.  E.  1,023;  Leary 
V.  Rice,  15  App.  Div.  397,  44  N.  Y. 
Supp.  82. 

86.  Hamilton  v.  Walters,  3  G. 
Greene  (Iowa)  556;  Salmon  v. 
Clagett,  3  Bland  (Md.)  125,  167; 
Coombs  V.  Bodkin,  81  ]\Iinn.  245,  83 
N.  W.  986;  Forrest  v.  Forrest,  3 
Bosw.  661 ;  Rathbun  v.  Ing:rsoll,  2 
Jones  &  S.  211;  Morse  v.  Grimke,  18 
Civ.  Proc.  37,  8  N.  Y.  Supp.  1;  In  re 
Hodgman's  Estate,  11  App.  Div.  344, 
42  N.  Y.  Supp.  1,004;  Carman  v. 
Hurd,    I    Pin.    (Wis.)    619;    Stewart 
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V.  Gladstone,  47  L.  J.,  Ch.  (Eng.) 
154,  7  Ch.  D.  394.  27  L.  T.  575,  26 
W.  R.  277;  Hart  v.  Strong,  2  Russ. 
(Eng.)  559;  Todd  V.  Aylwin,  i  Sim. 
(Eng.)  271;  Lloyd  V.  Key,  3  Dowl. 
Pr.  (Eng.)  253.  See  also  Atocha 
V.  United  States,  6  U.  S.  Ct.  CI.  95. 

But  see  Beall  v.  Dey,  7  Wend.  (N. 
Y.)  513;  Hart  v.  Ogdensburg  &  L. 
C.  R.  Co.,  67  Hun  556,  22  N.  Y. 
Supp.  401  ;  Mill  V.  Campbell,  2  Y. 
&  Coll.  (Eng.)  402,  7  L.  J.,  Ex.  Eq. 
5,  I  Jur.  863;  De  Rossi  v.  Polhill,  7 
Scott  (Eng.)  836;  McLeod  v.  In- 
surance Companies,  32  Nova  Scotia 
R.  481. 

The  parties  must  be  allowed  fair 
opportunity  to  take  testimony  by 
depositions  in  injunction  cases. 
Slidell  V.   Rightor,  4  Rob.    (La.)    59. 

It  is  not  negligence  to  wait  until 
the  case  is  at  issue  before  applying 
for  leave  to  take  depositions.  Phil- 
lips V.  Phillips,  5  Ind.  190.  But  see 
Conner  v.   Mackey,  20  Tex.  747. 

Or  until  the  adversary  party  has 
answered  interrogatories  put  to  him. 
Montgomery  v.  Russell,  7  Mart. 
(N.  S.)    (La.)  288. 

Where  delay  in  the  case  had  been 
caused  by  technical  objections  raised 
by  the  plaintiffs,  who  had  not  suf- 
fered therefrom,  and  the  application 
for  a  commission  appeared  to  be  in 
good  faith,  the  court  allowed  the 
same.  Margulies  v.  Damrosch,  24 
App.  Div.  15,  48  N.  Y.  Supp.  936. 

Where  depositions  had  been  taken 
in  Ireland  under  an  open  commis- 
sion and  the  further  taking  of  dep- 
ositions would  delay  the  case  and  the 
proposed  evidence  could  not  affect 
the  decision,  the  court  refused  to 
grant  a  commission.  O'Callaghan  v. 
O'Brien,  116  Fed.  934. 

After  Cause  for  Hearing After 

a  cause  has  been  set  for  hearing  a 
commission  will  not  be  allowed  ex- 
cept on  special  order  en  a  petition 
setting  out  the  names  of  witnesses 
and  the  points  to  which  they  will 
depose  and  the  causes  for  their  not 
having  been  examined  sooner.  Sal- 
mon V.  Clagett,  3  Bland  (Md.)  125, 
167. 
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The  granting  of  letters  rogatory  is  discretionary  with  the  court. ^^ 

B.  Terms.  —  When  the  allowance  of  the  order  is  discretionary, 
the  court  may  impose  any  reasonable  terms.*** 

C.  To  Prove  Admitted  Fact. — A  court  may  refuse  to  grant  a 
commission  to  take  evidence  of  facts  which  the  other  party  offers  to 
admit.^'* 


A  commission  was  properly  re- 
fused where  no  stay  was  asked  and 
the  commission  could  not  be  exe- 
cuted and  returned  before  the  trial 
of  the  cause.  Dryer  v.  Sexsmith,  40 
Hun    (N.  Y.)   242,   10  Civ.   Proc.  29. 

87.  Anonymous,  59  N.  Y.  313, 
aifirming  Froude  v.  Froude,  i  Hun 
(N.  Y.)  76,  3  Thomp.  &  C.  79;  Arm- 
strong V.  Gillies,  5  Quebec  P.  R.  423. 

The  court  will  not  issue  letters 
rogatory  unless  the  evidence  sought 
is  directly  material  to  the  issues  in 
the  case,  although  it  may  have  some 
bearing  on  collateral  matters.  Ehr- 
mann V.  Ehrmann,  2  Ch.  611,  65  L. 
J.   Ch.   N.  S.  745,  75  T.   Rep.  2,7- 

88.  Ring  V.  Mott,  2  Sandf.  683. 
See  also  Kelton  v.  Montaut,  2  R.  I. 

151. 

The  court  refused  to  stay  the  is- 
suance of  a  commission  until  the  at- 
torney for  the  moving  parly  should 
file  his  warrant  of  attorney.  Bout- 
lier  V.  Johnson,  2  Browne   (Pa.)    17. 

Costs — The  moving  party  may  be 
required  to  pay,  or  give  security  for, 
the  costs  of  the  commission.  Pome- 
roy  V.  Lownsbury,  I  How.  Pr.  (N. 
Y.)  30;  Ham'-s  v.  Judd,  18  Civ. 
Proc.  32,  16  Daly  110,  g  N.  Y.  Supp. 
743 ;    Coleman   v.    Bank,    16   Ont.    P. 

R.  159. 

Oral  Examination.  —  Or  to  con- 
sent to  the  oral  cross-examination  of 
the  witnesses.  Clayton  v.  Yarring- 
ton,   16  Abb.   Pr.    (N.  Y.)    27311. 

Where  the  proposed  witness  was 
in  jail  under  an  order  of  arrest  in 
a  suit  against  him  by  the  applicant 
for  a  commission,  the  latter  was  re- 
quired to  stipulate  that  the  deposi- 
tion should  be  suppressed  if  he 
should  permit  the  witness  to  leave 
the  jurisdiction  and  so  deprive  the 
ether  party  of  the  right  to  cross-ex- 
amine him  in  open  court.  August  v. 
Fourth  Nat.  Bank,  56  Hun  642,  9 
N.  Y.   Supp.  270. 

Wher:  on  application  by  a  plain- 
tiff, resident  in  England,   for  a  com- 

22 


mission  to  take  testimony  in  Eng- 
land, the  defendant  made  affidavit 
that  plaintifif  had  omitted  his  own 
name  in  order  to  embarrass  the  de- 
fendant in  obtaining  certain  informa- 
tion in  the  plaintiff's  possession,  the 
order  was  modified  by  requiring  the 
insertion  of  the  plaintiffs  name 
therein,  unless  he  should  stipulate 
to  be  present  at  the  trial  for  exam- 
ination. Merino  v.  Munoz,  63  App. 
Div.  613,  71   N.  Y.  Supp.  321. 

Safe  Conduct.  —  Where  the  ap- 
plicant was  a  consul  general  of  a 
foreign  country  to  which  the  pro- 
posed commission  was  to  issue,  and 
it  appi;ared  that  the  government  of 
that  country  refused  to  allow  the 
other  party  to  enter  its  territory  and 
that  the  commission  was  not  likely 
to  be  properly  executed  in  his  ab- 
sence, the  court  ordered  that  the 
commission  should  issue  only  on 
condition  that  such  party  be  fur- 
nished with  safe-conduct  to  enter 
the  country  and  be  present  at  the 
execution  of  the  commission  and  to 
return.  Hollander  v.  Baiz,  40  Fed. 
659- 

89.  People  v.  Young,  108  Cal.  8, 
41  Pac.  281 ;  Newton  v.  State,  21 
Fla.  S3. 

Especially  where  the  execution  of 
a  commission  will  cause  great  delay. 
Bank  of  Commerce  v.  Mich;l,  I 
Sandf.   687. 

The  state  cannot  prevent  the  tak- 
ing of  a  deposition  in  a  criminal 
case  by  merely  admitting  that  the 
witness  will  testify  to  certain  facts, 
but  must  admit  that  such  facts  are 
true.     Newton  v.  Slate,  21  Fla.  53. 

Evidence  in  Rsbuttal A  com- 
mission to  take  testimony  which 
would  b;  relevant  in  rebuttal  only 
was  refused,  where  the  opposing 
party  stipulated  net  to  use  the  evi- 
dence which  was  sought  to  be  re- 
butted. Enright  v.  Brooklyn  Heights 
R.  Co..  26  App.  Div.  538,  so  N.  Y. 
Supp.  609. 
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3.  Affidavit.  —  Necessity.  — A  bill  for  the  examination  of  witnesses 
de  bene  esse  in  aid  of  an  action  at  law,""  or  a  motion  for  such  an 
examination  in  a  suit  of  equi.y,^^  must  be  supported  by  an  afHdavit. 

In  some  states,  especially  where  a  commission  issues  upon  an 
order  of  court,  an  affidavit  or  verified  petition  is  required  ;°^  in 
others,  in  the  absence  of  a  statute  upon  the  subject,  an  affidavit  is 
not  required.''" 


Hearsay It  is  competent  for  the 

general  attorney  of  a  railroad  com- 
pany to  stipulate  for  the  admission 
of  hearsay  testimony  in  considera- 
tion of  the  abandonment  of  a  pro- 
ceeding to  perpetuate  decedent's  tes- 
timony, and  in  the  absence  of  a  stat- 
ute or  rule  of  court  such  stipulation 
need  not  b;  in  writing.  Thompson 
V.  Ft.  Worth  &  R.  G.  R.  Co.,  (Tex. 
Civ.  App.),   72,   S.   W.  29. 

90.  Wilson  V.  Wilson,  Newl.  Pr. 
(Eng.)    286. 

Bill  to  Perpetuate  Testimony. 
It  has  been  held  that  a  bill  to  per- 
petuate testimony  need  net  be  sup- 
ported by  an  affidavit.  Jerome  v. 
Jerome,  5   Conn.  352. 

But  see  Phillips  v.  Carew,  i  P. 
Wm.    (Eng.)    117. 

91.  Fort  V.  Ragusin,  2  Johns.  Ch. 
(N.  Y.)  146;  Philips  V.  Carew,  i  P. 
Wm.  (Eng.)  117;  Shirley  v.  Earl 
Ferrers,  3  P.  Wm.  (Eng.)  77;  Rowe 
V.  ,  13  Ves.  (Eng.)  261;  Black- 
wood V'  Borrowes,  Fl.  &  K.  630,  4 
Ir.  Eq.  R.  609. 

92.  .  Worsham  v.  Gear,  4  Port. 
(Ala.)  441 ;  Phelps  v.  Young,  i  111. 
327;  Humbarger  v.  Carey,  145  Ind. 
324,  44  N.  E.  3C2 ;  Thomas  v.  Davis, 
7  B.  Mon.  (Ky.)  227;  Lee  v.  L^e,  i 
La.  Ann.  318;  Folse  v.  Kittridge,  15 
La.  Ann.  222;  Stierle  v.  Kaiser,  45 
La.  Ann.  580,  12  So.  839;  Saund:rs 
V.  Erwin,  2  How.  (Miss.)  72,2;  Den 
V.  Farley,  4  N.  J.  L.  124;  Hendricks 
V.  Craig,  5  N.  J.  L.  567;  Renwick 
V.  Renwick,  10  Paige  (N.  Y.)  420; 
Clark  V.  Sullivan,  55  Hun  604,  8  N. 
Y.  Supp  565 ;  Adams  v.  S'.ate,  19 
Tex.  App.  250;  McNair  v.  Sheldon, 
Tay.  (Ont.)  45i- 

Before  a  commission  is  issued  by 
a  master,  the  proper  affidavit  should 
be  filed  with  him.  Renwick  v.  Ren- 
wick, 10  Paige  (N.  Y.)  .420. 

An  affidavit  is  held  to  be  unneces- 
sary where  a  general  order  has  been 
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entered  to  take  testimony.  L-re  v. 
Lee,  I  La.  Ann.  318.  See  also 
Thomas  v.  Davis,  7  B.  Mon.  (Ky.) 
227. 

That  the  person  taking  the  depo- 
sition was  both  clerk  of  the  court 
and  commissioner  was  held  to  dis- 
pense with  preliminary  proof  of  the 
materiality  of  the  testimony.  Nel- 
son V.  Woodruff,  66  U.  S.  156. 

Before  "Whom  Taken If  a  cer- 
tain officer  is  designated  for  that 
purpose  the  affidavit  must  be  taken 
before  him.  Thompson  v.  Porter,  4 
Bibb  (Ky.)  70.  See  also  Wolfe  v. 
Parham,  18  Ala.  441. 

Where  there  is  no  statute  or  rule 
to  the  contrary  the  affidavit  may  b; 
sworn  to  before  an  officer  who  is  an 
attorney  in  the  case.  Gary  v.  Bur- 
nett, 16  S.  C.  632;  Atkinson  v.  Gleen,. 
4  Cranch  C.  C.  134,  2  Fed.  Cas.  No. 
610. 

Waiver    of    Affidavit Where    a 

commission  is  waived  or  issues  upon 
the  consent  of  the  parties  an  affidavit 
is  not  necessary.  Pickard  v.  Bates, 
38  111.  40;  Kipp  V.  Hanna,  2  Bland 
(Md.)  26;  Clav's  Sindi:s  v.  Kirk- 
land,  4  Mart.  (O.  S.)  (La.)  405; 
Tyson  v.  Kane,  3  Minn.  287;  Ren- 
wick V.  Renwick,  10  Paige  (N.  Y.) 
420.     Sec  also  sub-title  "Objections." 

Loss  of  Affidavit.  —  The  existence 
and  loss  Cf  the  affidavit  may  be 
proved  by  the  testimony  of  the  clerk 
of  the  court.  Taylor  v.  Bank  of 
Illinois,    7    T.    B.    Mon.    (Ky.)    576. 

Or  by  the  clerk's  official  entry  of 
the  allowance  of  the  commission. 
Fost:r  v.  r^Iontgomery,  6  Humph. 
(Tenn.)  231. 

For  forms  for  affidavits,  see  Brown 
V.  Seys,  2  How.  Pr.  (N.  Y.)  276; 
Laidley  v.  Rogers,  23  Civ.  Proc.  iio, 
22  N.  Y.  Supp.  468. 

93.  Mackey  v.  Briggs,  16  Colo. 
143,  26  Pac.  131 ;  People  v.  Hadden, 
3  Denio  (N.  Y.)  220;  Hoover  v. 
Rawlings,  i  Sneed  (Tenn.)  287.     See 
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By  When  Made.  • — The  affidavit  may  be  made  by  a  party, ^*  or 
usually,  by  his  solicitor  or  attorney,"^  or  even  by  some  third  person.**" 

Form  and  Contents.  —  The  affidavit  should  show  the  cause  in  which 
it  is  madc."^  It  must  state  the  grounds  which  make  it 
necessary     to     take     the     deposition.''^      In     some     states     it     is 


also   Thomas    v.    Davis,    7    B.    Mon. 
(Ky.)  227. 

94.  Cuculla  V.  New  Orleans  Ins. 
Co.,  5  La.  453. 

The  affidavit  may  b:  made- by  one 
of  several  parties  applying  to  per- 
petuate testimony.  Tayon  v.  Hard- 
man,  23  Mo.  539. 

Real  Party  in  Interest The  af- 
fidavit may  be  made-  by  the  real 
party  in  interest.  Brown  v.  M'Con- 
ncl.  I  Bibb  (Ky.)  265;  Curie  v. 
Beers,  3  J.  J.  Marsh.   (Ky.)    170. 

95.  Young  V.  McLemoro,  3  Ala. 
295;  Reese  v.  Beck,  24  Ala.  651 ;  Mc- 
Donald V.  Jacobs,  77  Ala.  524;  Fitz- 
patrick  v.  Bank  of  Montgomery,  127 
Ala.  589,  29  So.  16;  People  v.  Lund- 
quist,' 84  Cal.  23,  24  Pac.  153;  Hart 
V.  Ogdensburg  &  L.  C.  R.  Co.,  67 
Hun  556,  22  N.  Y.  Supp.  401 ;  Mur- 
ray t>.  Kirkpatrick,  i  Cow.  (N.  Y.) 
210;  Baragoity  v.  Attorney-General, 
2   Price    (Eng.)    172. 

But  see  Clark  v.  Sullivan,  55  Hun 
604,  8  N.  Y.  Supp.  565;  Ziegler  v. 
Lamb,  5  App.  Div.  47,  40  N.  Y. 
Supp.  65. 

This  is  especially  true  when  the 
party  is  a  non-resident  or  is  absent 
from  the  county.  Weeks  t'.  Deblac, 
2  Mart,  (O.  S.)  (La.)  135;  Eaton 
V.  North,  7  Barb.  (N.  Y.)  631,  3 
Code  Rep.  234. 

It  has  bo.n  held  that  the  affidavit 
for  the  examination  of  a  party 
should  be  made  by  the  party  himself. 
Tollemache  v.  Hobsori,  5  Br.  Col.  R. 
216. 

Information  and  Belief An  af- 
fidavit by  an  agent  or  attorney  may 
ordinarily  be  made  upon  information 
and  belief.  Fitzpatrick  v.  Bank  of 
Montgomery,  127  Ala.  589,  29  So. 
16;  Baker  v.  Jackson,  10  Ont.  P.  R. 
624. 

93.  Cuculla  V.  New  Orleans  Ins. 
Co.,  5  La.  453;  D:mar  v.  Van  Zandt, 
2  Johns.  Cas.  (N.  Y.)  69;  M'Hardy 
V.    Hitchcock,    11    Beav.    (Eng.)    93. 

Contra.  —  Eonham  v.  Leigh,  5 
Price   (Eng.)    444. 


ASldavit  cf  Illness.  —  It  has  some- 
times been  held  that  the  affidavit  of 
illness  should  be  made  by  a  medical 
man.  Davies  v.  Lowndes,  6  Scott 
(Eng.)  738,  I  Arn.  379,  7  D.  P.  C 
loi,  8  L.  J.,  C.  P.  10,  2  Jur.  94=i. 

Ag'ent  of  Non-resident  Party. 
Greater  liberality  may  be  exercised 
in  passing  upon  the  sufficiency  of  an 
affidavit  made  by  an  agent  of  a  non- 
resident defendant  in  an  attachment 
proceeding.  Evans  v.  Gray,  12  Mart. 
(O.  S.)    (La.)  475- 

97.  Saunders  v.  Erwin,  2  How. 
(Miss.)  732.  See  also  Blackman  v. 
Van  Inwagen,  N.  Y.  Code  R.  (N.  S.) 
80;  Dodgo  V.  Rose,  i  N.  Y.  Code  R. 
123. 

A  slight  error  in  the  name  of  the 
cause  which  does  not  mislead  the 
party  notified  is  not  fatal.  McDon- 
ald V.  Jacobs,  77  Ala.  524.  , 

98.  Brown  r.  Turner,  15  Ala.  832  ; 
Worsham  v.  Gear,  4  Port.  (Ala.) 
441 ;  Hendricks  v.  Craig,  5  N.  J.  L. 
567 ;  Parmelee  v.  Thompson,  7  Hill 
(N.  Y.)  77;  Brown  v.  Russell,  58 
App.  Div.  218,  68  N.  Y.  Supp.  755; 
Appollinaris  Co.  v.  Venabl:,  57  Hun 
587,  10  N.  Y.  Supp.  469;  Sutton  V. 
MandeviU?,  I  Cranch  C.  C.  115,  23 
Fed.  Cas.  No.  13,650. 

See  also  Olcott  v.  Evans,  51  Hun 
640,  4  N.  Y.  Supp.  703;  Perston  z: 
Hencken,  9  Abb.  N.  C.  (N.  Y.)  68; 
Commonwealth  v.  Miller,  5  Pa.  Dist. 
R.  1S6,  16  Pa.  Co.  Ct.  R.  656.  13 
Lane.  L.  Rev.  135;  U.  S.  Equity 
Rule  70. 

But  it  has  been  held  to  be  suf- 
ficient that  the  grounds  for  taking 
the  deposition  be  stat.d  in  the  notice 
of  such  taking.  Patterson  v.  Wa- 
bash, St.  L.  &  P.  R.,  54  Mich.  91, 
19  N.  W.  761. 

Under  a  statute  providing  that  the 
d:p05ition  cf  a  witness  may  be  tak  n 
in  a  criminal  case  in  behalf  of  the 
people  when  it  appears  from  the  oath 
of  the  witness  or  some  other  person 
that  he  is  unable  to  give  sureties  for 
his  appearance  at  the  trial,  a  deposi- 
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also    necessary    that     the     affidavit     should    name    the  witnesses.''" 


tion  was  rejected  because  it  did  not 
shew  that  such  oath  was  made. 
People  V.  Mitchell,  64  Cal.  85,  27 
Pac.  862. 

But  it  has  be:n  held  that  the  af- 
fidavit must  shew  either  that  issue 
has  been  joined  or  the  reasons  for  ap- 
plying for  the  commission  before 
issue  joired.  Hackley  v.  Patrick,  2 
Johns.  (N.  Y.')  478;  Allen  v.  Hen- 
dree,  6  Cow.    (N.  Y.)    400. 

The  affidavit  need  not  show  that 
summons  has  been  served,  since  that 
fact  will  appear  of  record.  Lambert 
V.  McFarlane,  7  Ncv.  159. 

Non-residence  of  Witness  —  An 
affidavit  that  a  witness  is  a  non-resi- 
dent does  not  show  that  he  is  not 
within  the  state.  Brown  v.  Russell, 
58   App.   Div.   218,   68   N.   Y.    Supp. 

755- 

No  notice  of  the  taking  of  an  affi- 
davit of  non-residence  need  be  given. 
Den  V.  Wood,  10  N.  J.  L.  62. 

Witness  About  to  Leave  State. 
An  affidavit  stating  that  the  witness 
expects  to  leave  the  state  on  the  day 
after  that  named  for  the  taking  of 
his  deposition  is  not  objectionable  as 
suppressing  the  truth  where  the  wit- 
ness do-s  not  reside  in  the  state,  but 
has  promised  to  come  into  it  on  that 
day  for  the  purpose  of  having  his 
deposition  taken.  Higgonson  v.  Sec- 
ond Nat.  Bank,  53  Hun  129,  6  N.  Y. 
Supp.  172. 

Grounds  of  Belief —  It  has  been 
held  that  the  affidavit  should  show 
the  grounds  for  the  affiant's  belief 
that  the  witness  is  the  only  person 
having   a   knowledge    of    the     facts. 

Rowe  V.  ,   13  Ves.    (Eng.)    261; 

Jameson  v.  Jones,  3  Ch.  Ch.    (Ont.) 

98. 

An  affidavit  by  a  solicitor  as  to  his 
belief  in  the  materiality  of  the  evi- 
dence was  held  sufficient,  though  it 
did  not  state  th.:  grounds  of  such 
belief.  Robinson  v.  Soames,  i  Y.  & 
J.   (Eng.)   578. 

An  affidavit  on  information  and 
belief  that  the  witness  was  about 
to  leave  the  state,  based  on  state- 
ments made  by  the  witness  and  an 
invrstigation  by  the  affiant,  was  held 
sufficient.  Burr  v.  Soprs,  18  Abb.  N. 
C.     (N.     Y.)     447.     See     Olcott     v. 
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Evans,  51    Hun  640,  4  N.  Y.   Supp. 

703- 

No     Grounds     Required —  Where 

no  special  grounds  for  the  taking 
of  a  deposition  are  required  the  affi- 
davit need  not  disclose  any  such 
ground.  Jackson  v.  Perkins,  2 
Wend.  (N.  Y.)  3c8. 

Affidavit  After  Publication — The 
affidavit  on  an  application  to  take 
evidence  newly  discovered  after  pub- 
lication in  chancery,  must  allege  that 
neither  the  party  nor  his  solicitor 
has  read  any  of  the  depositions  al- 
ready taken  or  abstracts  thereof. 
Carlisle  v.  Rust,  i  Del.  Ch.  72. 
Aiding  Affidavit  by  Reference  to 

Deposition It    has   been   held   that 

the  want  of  an  affidavit  of  the  non- 
r.csidence  of  a  witness  is  cured 
where  it  appears  from  the  deposition 
itself  that  the  witness  was  a  non- 
resident at  the  time.  Hoopes  v. 
Devaughn,  43  W.  Va.  447,  27  S.  E. 
251 ;  Abbott  V.  L'Hommedieu,  10  W. 
Va.  677. 

The  failure  of  the  affidavit  to  state 
that  the  witness  is  about  to  leave 
the  state  is  not  cured  by  the  testi- 
mony of  the  witness  to  that  effect 
in  his  deposition.  Henderson  v. 
Fullerton.  54  How.  Pr.  (N.  Y.)  422. 
99.  Lesne  v.  Pomphrey,  4  Ala. 
yj;  Evans  v.  Gray,  12  Mart.  (O.  S.) 
(La.)  475;  Hemenway  v.  Knudson, 
yi  Hun  227,  25  N.  Y.  Supp.  1,018; 
Renwick  v.  Renwick,  10  Paige  (N. 
Y.)  420  (also  residence)  ;  Hodell 
Furniture  Co.  v.  Leonard,  17  Pa. 
Co.  Ct.  R.  513- 

Contra.  —  Leggett  v.  Austin,  i 
Clark   (Pa.)   310,  2  Pa.  L.  J.  247. 

See  also  sub-titles  "Commission" 
and   "  Order." 

Where  the  allowance  of  a  com- 
mission is  discr:tionary  tl.o  court 
may  require  the  moving  party  to 
name  the  witnesses  in  his  affidavit. 
Parker  v.  Nixon,  i  Baldw.  201,  18 
Fed.  Cas.  No.  10,744;  M'Hardy  v. 
Hitchccck,   II   Beav.   (Eng.)   93- 

English  Practice.  —  Under  the 
English  statute  it  has  been  hel  1  that 
the  affidavit  should  name  the  pro- 
posed witnesses  as  an  'Cvidence^  of 
the  good  faith  of  the  application, 
and   to   enable   the  adverse   party  to 
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It  must  allerje  that  the  proposed  evidence  is  material  in  the  case.^ 
Under  the  chancery  practice,-  and  in  a  number  of  states,-'  a  general 


prepare  cross-interrogatories.  Giin- 
icr  V.  MTear,  i  M.  &  W.  (Eng.) 
2CI,  I  Gale  440,  4  D.  P.  C.  722,  i 
'iyr.  &  G.  245,  5  L.  J.,  Ex.  115. 

Dut  see  Cow  v.  Kinnersky,  6  Man. 
&  G.  (Eng.)  981,  7  Scott  (N.  R.) 
892,  I  D.  &  L.  906,  13  L.  J.,  C.  P. 
114,  8  Jur.  364;  Diamond  v.  Val- 
lance,  7  D.  P.  C.  (En?.)  590,  2  W. 
W.  &  H.  67,  3  Jur.  385;  Jackson  v. 
Strong,    13   Price    (Eng.)    309. 

An  order  may  be  granted  for  the 
examination  of  witnesses  named, 
"  and  ethers."  Beresfcrd  v.  East- 
hope,  8  D.  P.  C.  (Eng.)  294,  4  Jur. 
104;  Nadin  v.  Bassett,  53  L.  J..  Ch. 
(Eng.)  253.  25  Ch.  D.  21,  49  L.  T. 
454.  32  W.  R.  70. 

Unknown  Witness.  —  An  affidavit 
stating  that  the  affiant  exprcted  to 
prove  a  certain  material  fact  by 
clerks  in  the  employ  of  the  other 
party,  whose  names  were  unknown 
to  him,  was  held  sufficient.  Murray 
V.  Winter,  2  Mart.  (O.  S.)  (La.) 
100. 

It  is  not  sufficient  to  state  that  it 
is  beli:vcd  that  material  evidence 
may  be  obtained  at  the  place  to  which 
it  is  proposed  to  direct  the  commis- 
sion, but  it  should  state  that  there 
are  material  witnesses  to  be  ex- 
amined at  that  place.  Franklin  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (N. 
Y.)  68. 

Mistakes  in  Names The  depo- 
sition of  "  Catherine  Swab  "  was  ad- 
mitted in  evidence  though  she  was 
named  in  the  affidavit  as  "  C. 
Swabine."  Beale  v.  Brandt,  7  La. 
583. 

The  omission  of  the  Christian 
name  of  the  witness  is  not  fatal 
where  such  omission  is  not  mislead- 
ing. Parsons  v.  Bovd,  20  Ala.  112. 
1.  Parmclee  r.  Thompson,  7  Hill 
(N.  Y.)  jy;  Renwick  v.  R°nwick, 
10  Paige  (N.  Y.)  420;  In  ?-<?"  Gains, 
15  Misc.  R.  75,  72  N.  Y.  S.  R.  262, 
25  Civ.  Proc.  2^3,  36  N.  Y.  Supp. 
I, II';  Clark  v.  Sullivan,  e,e,  Hun  604, 
8  N.  Y.  Supn.  565 ;  Donovan  v. 
Thompson,   i   Hog.    (Ir.)    150. 

It  seems  that  the  word  "  impor- 
tant "  may  be  substituted  for  the 
word    "material"    in    the     affidavit. 


Birmingham   Union   R.  Co.  v.  Alex- 
ander, 93  Ala.    133,  9   So.   525. 

2.  M'Hardy  t/.  Hitchcock,  11  Bcav. 
(Eng.)  93;  Rougemont  v.  Royal  Ex- 
change Assurance  Co.,  7  Ves.  (Eng.) 
304;  Oldham  v.  Charleton,  4  Bro.'C. 
C.  (Eng.)  88;  Norton  v.  Melbourne, 
3  B:ng.  N.  C.  (Eng.)  67,  3  Scctt 
398,  2  Hodges  114,  5  D.  P.  C.  181,  5 
L.  J.,  C.  P.  (Eng.)  343;  Carbor.cll 
V.  Bessell,  5  Sim.  (Eng.)  636;  Men- 
di-iabal  v.  Machado,  2  Russ.  (Eng.) 
540,  4  L.  J.  (O.  S.)  Ch.  62;  Bowden 
v.  Hodge,  2  Swanst.   (Eng.)   258. 

But  se;  Langen  v.  Tate,  53  L.  J., 
Ch.  (Eng.)  361,  24  Ch.  D.  522,  49 
L.  T.  758,  32  W.  R.   189. 

Where  great  delay  may  be  caused 
by  the  execution  of  a  commission, 
the  moving  party  shoul  I  be  required 
to  state  the  facts  he  expects  to  prove 
thereunder.  Moody  v.  Steele,  2 
Anstr.    (Eng.)    386. 

3.  Potts  V.  Coleman,  86  Ala.  94, 
S  So.  780;  Eaton  v.  North,  7  Barb. 
(N.  Y.)  631,  3  Code  R.  234;  Cad- 
mus V.  Oakley,  2  Dem.  Sur.  (N. 
Y.)  298;  Estate  of  Voorhis,  5  N.  Y. 
Civ.  Proc.  444. 

Contra.  —  Byrne  v.  Mulligan,  9 
Jones  &   S.    (N.   Y.)    515. 

Allegation  of  Materiality It  has 

be:n  held  sufficient  to  allege  ma- 
teriality in  the  words  of  the  statute. 
Potts  V.  Coleman,  86  Ala.  94,  5  So. 
780. 

It  has  been  held  to  be  sufficient 
that  counsel  has  said  that  on  investi- 
gation the  testimony  is  material  in 
his  judgment.  Estate  of  Voorhis,  5 
N.  Y.  Civ.   Proc.  444. 

The  affidavit  that  tho  affiant  be- 
lieves the  witness  would  be  material, 
upon  the  advice  of  counsel,  is  prima 
facie  sufficient,  although  the  absent 
witness  is  a  co-defendant.  Shufelt 
V.  Power,  ID  How.  Pr.  (N.  Y.)  286. 
The  affidavit  should  stat:  that  the 
applicant  has  fully  and  fairly  stated 
histause  to  counsel  and  disclosed  to 
him  what  he  expects  to  prove  by  the 
witness.  Seymour  7'.  Stron-^,  19 
Wend.  (N.  Y.)  98;  Lansing  v. 
Mickles.  i   How.  Pr.   (N.  Y.)   248. 

An  affidavit  of  materiality  by  the 
attorney   of   the   party   is  [^cr  se   on 
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allegation  of  materiality  is  sufncient,  without  stating  the  facts 
expected  to  be  proved,  in  the  absence  of  laches  or  any  showing  of 
bad  faith.  In  some  jurisdictions,  where  the  allowance  of  a  com- 
mission is  a  matter  of  discretion,  the  affidavit  must  state  the  facts 
to  be  proved,  that  the  court  may  determine  whether  they  are  material, 
or  to  permit  the  other  party  to  admit  them.'' 


advico   cf   courscl.     Bcall   v.   Dev,   7 
Wend.    (N.  Y.)   513. 

Good  Faith — Ihe  affidavit  that 
the  party  has  a  defense  on  the  meri  s 
as  he  is  advised  by  counsel,  is  only 
necessary  where  a  stay  of  proceed- 
ings until  the  return  cf  th:  cm- 
mission  is  sought.  Brisban  v.  Hoyt, 
I  Wend.  (N.  Y.)  27;  Warner  v. 
Harvey,  9  Wend.  (N.  Y.)  444;  Bad- 
dcly  V.  Gilmore,  i  M.  &  W.,  (Eng.) 
55,  I  Gale  410,  I  Tyr.  &  G.  359,  5 
L.  J.,  Ex.  115;  WoodheaJ  v.  Boyd, 
6  Price   (Eng.)    loi. 

Where  the  affi'^avit  states  that  the 
witness  is  material,  as  affiant  is  in- 
formed by  counsel,  it  need  not  state 
that  the  applicant  cannot  safely  pro- 
ceed to  trial  without  his  tesamony. 
Erackctt  v.  Dudley,  i  Cow.  (N.  Y.) 
209. 

The  affidavit  need  not  allege  in 
express  words  that  the  mov  ng  party 
intends  to  use  the  deposition  on  the 
trial,  where  such  intention  is  a  fair 
irfrrerce  from  the  facts  stated.  St. 
Clair  Paper  Mfg.  Co.  v.  Brown.  16 
App.  Div.  317,  44  N.   Y.   Supp.  625. 

A  commission  will  not  be  allowed 
unon  the  common  affidavit  of  ma- 
t'"riality  where  there  ar:  counter  af- 
fidavits, but  the  moving  party  must 
set  out  the  facts  to  be  proved  by  the 
witness.  Rogers  v.  Rogers,  7  Wend. 
(N.  Y.)  CI 4;  Ablon  v.  Barbey,  i  N. 
Y.   Leg.   Obs.    154. 

English  Fractice —  Where  the  ap- 
plication for  a  commission  abroad  is 
resist rd,  the  English  law  courts  may 
require,  in  their  discretion,  the  ap- 
plicant to  shew  the  facts  sought  to 
be  proved  under  the  commission. 
Barry  v.  Barclay,  15  C.  B.  N.  S. 
(Eng.)  849;  Lane  z'.  Bagshawe,  16 
C.  B.  (Eng.)  576.  3  C.  L.  919;  Healy 
V.  Ynung,  2  C.  B.   (Eng.)   702. 

4.  Mann  v.  Hurt,  i  Mart.  (O.  S.) 
(La.)  22;  Fleekner  v.  Grieve,  6 
Mart.  (O.  S.)  (La.)  504;  Hodge  v. 
State,  29  Fla.  coo,  10  So.  5^6; 
Thay:r     v.     Swift,      i      Walk.     Ch. 
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(Mich.)  .-^84;  Vandrrvoort  v.  Co- 
lumbian Ins.  Co.,  3  Johns.  Cas.  (N. 
Y.)  137;  Byrne  v.  Mulligan,  9  Jor.es 
&  S.  515;  Hodell  Furniture  Co.  v. 
Leonard,  17  Pa.  Co.  Ct.  R.  513; 
In  re  Attorney  General,  21  Misc. 
loi,  47  N.  Y.  Supp.  20,  aiRrmcd 
22  App.  Div.  285,  47  N.  Y. 
Sunn.  883;  Burnel!  v.  Ccks.  23  Misc. 
615,  52  N.  Y.  Supp  200;  Burnett  v. 
Mitchell,  26  Misc.  547,  57  N.  Y. 
Supp.  474;  Queen  v.  Verral,  17  Ont. 
P.  R.  61,  afRrmmg  16  0'->t.  P.  R.  444. 
See  also  Prople  v.  Limdqr.ist,  84 
Cal.  22,,  24  Pac.  151;  Un'ted  States 
V.  Parrott,  i  McAll.  447,  27  Fed. 
Cas.   No.   15,999. 

The  commission  will  not  be  al- 
lowed where  the  affidavit  sets  out 
only  facts  that  are  net  material  un- 
der the  issues  formed.  Fleekner  v. 
Gri:ve,   6   Mart.    (O.   S.)    (La.)    504. 

An  affidavit  by  an  attorney  for  the 
plaintiff  that  all  persons  familiar 
with  the  facts  of  the  case  are  resi- 
dents of  another  state,  except  one  of 
the  defendants,  and  that  the  affidavit 
is  based  upon  information  obtained 
from  intervi.vvs  and  corresponde"ce 
between  various  persons  named  who 
are  living  in  such  other  state,  is  suf- 
ficient. Laidlaw  v.  Stimson,  67  App. 
Div.  545,  74  N.  Y.  bupp.  684. 

The  necessary  facts  need  not  all 
apoear  in  the  affidavit  of  the  moving 
party  where  sufficient  additional 
facts  ar:  set  out  in  oth°r  affidavits 
filed  in  the  case.  Burnell  v.  Ccles, 
26  Misc.  810,  56  N.  Y.  Supp.  883. 

Accompanying  Interrogatories — It 
seems  to  be  sufficient  that  thp  af- 
fidavit is  accompanied  with  the  pro- 
posed interrogatrries.  Stierle  v. 
Kaiser,  45   La.  Ann.  580,   12  So.  839. 

Collateral  Facts.  —  Where  a  ocm- 
mission  to  take  the  testimony  of  the 
adverse  party  is  sought  it  is  not 
necessarv  to  show  that  he  will  state 
facts  directly  favorabl"  to  the  mov- 
ing partv,  but  it  is  sufficie"t  that  he 
will    probably    testify    to    facts    from 


DEPOSITIONS. 


343 


4.  Notice. —  Necessity. —  There  are  precedents  in  chancery  for  the 

allowance  ex  par.e  of  orders  and  commissio::s  to  examine  de  bene 
esse  witnesses  who  are  about  to  depart  immediately  from  the  juris- 
diction,^ or  who  are  above  seventy  years  of  age,*^  or  who  are  in 
danger  of  immediate  death. '^  But  notice  of  the  application  has 
always  been  required  where  the  examination  is  asked  upon  the 
ground  that  the  witness  is  the  only  witness  to  some  material  fact,^ 
and  has  generally  been  required  where  the  examination  is  asked 
upon  the  ground  of  illness.^  The  general  practice  requires  notice  of 
a  motion,  petition,  rule  or  other  application  to  take  depositions, 
especially  where  it  is  not  grantable  of  course.^"     But  in  a  few  states 


which  conclusions  favorable  to  the 
moving  party  may  be  drawn.  Hart 
V.  Ogdensburg  &  L.  C.  R.  Co.,  67 
Hun  556,  22  N.     Y.  Supp.  401. 

Expert  Testimony —  Where  an 
application  for  a  commission  to  take 
the  d:positions  of  expert  witnesses 
on  a  hypothetical  case  it  was  held 
that  the  affidavit  must  shew  that  the 
moving  party  will  probably  prove  the 
facts  on  whicn  the  hypothetical  case 
was  based.  Hodge  v.  State,  29  Fla. 
500,  10  So.  556. 

Information  and  Belief Affida- 
vits upon  information  and  belief 
should  state  the  sources  of  informa- 
tion and  the  grounds  of  belief. 
Jimin:z  v.  Ward,  21  App.  Div.  387, 
47  N.  Y.  Supp.  557. 

An  affidavit  by  the  moving  party 
as  to  what  he  expected  to  prove  by 
a  witness  that  did  not  allege  any 
conversation  had  with  the  witness 
or  other  facts  tending  to  show  that 
the  witness  would  so  testify,  was 
held  insufficient.  Johnson  v.  New 
Home  S:wing  Mach.  Co..  62  App. 
Div.   157,  70  N.  Y.   Supp.  875. 

5.  Rockwell  v.  Folscm,  4  Johns. 
Ch.  (N.  Y.)  165;  M'Kcnna  v.  Ever- 
itt.  2  Beav.  (Eng.)  188.  9  L.  J.,  Ch. 
98,  3  Jur.  1,166;  M'Intosh  v.  Great 
W.  R.  Co.,  I  Har:.  (Eng.)  328,  11 
L.  J.,  Ch.  283.  6  Jur.  454. 

Contra.  —  Holmes  v.  Canadian  P. 
R.  Co.,  5  Manitoba  R.  346;  Early 
V.  McCill,   I   Ch.  Ch.    (Ont.)   257. 

6.  Subject,     however,     to     being 

vacated.     Rcwe     v.     ,     13     Ves. 

(Eng.)  261;  Bellamy  v.  Jones,  8 
Vcs.  (Eng.)  31;  Scott  V.  Scott,  9 
Ir.  Eq.  R.  261. 

And  contra.  M'Kcr.ra  v.  Everitt, 
2    Beav.    (Eng.)     188,    9    L.    J.,    Ch. 


98,  3  Jur.  1,166;  M'Intosh  v.  Great 
W.  R.  Co.,  I  Hare  (Eng.)  328,  il 
L.  J.,  Ch.  283,  6  Jur.  454. 

7.  Oliver  V.  Dickey,  2  Ch.  Ch. 
(Ont.)  87;  Crippen  v.  Ogilvy,  2  Ch. 
Ch.  (Ont.)  304;  Baker  v.  Jackson, 
10  Ont.  P.   R.  684. 

8.  Hope  V.  Hope,  3  Beav.  (Eng.) 
317,  10  L.  J.,  Ch.  70,  4  Jur.  1,124. 

9.  Thomas  v.  Von  Stutterheim, 
5  W.  R.  (Eng.)  6;  Bellamy  v. 
Jones,  8  Ves.  (Eng.)  31;  Anderson 
V.   Anderson,   i   Ch.   Ch.    (Ont.)   291. 

10.  Hobbs  V.  Duff,  43  Cal.  485; 
Gibbs  V.  Gibbs,  6  Colo.  App.  368,  40 
Pac.  781 ;  In  re  Payne,  2  Root 
(Conn.)  156;  Corgan  v.  Anderson, 
30  III.  95;  Cook  V.  Gilchrist,  82 
Iowa  277,  48  N.  W.  84;  Billings- 
lea  V.  Smith,  yj  Md.  504,  26  Atl. 
1,077;  Saunders  v.  Erwin,  2  How. 
(Miss.)  732;  Hendricks  v.  Craig, 
5  N.  J.  L.  567;  Watson  v.  Delafield, 
2  Caines  (N.  Y.)  260,  Colrm.  &  C. 
Cas.  447;  Gooday  v.  Corlics,  i 
Strob.  L.  (S.  C.)  199;  Blincoe  v. 
Berkeley,  I  Call  (Va.)  405;  United 
States  V.  ParroU,  i  McAll.  447,  27 
Fed.  Cas.  No.  15,999.  See  also  Cook 
V.  Gilchrist,  82  Iowa  2jy,  48  N. 
W.  84. 

Where  the  statute  prescribes  the 
method  of  giving  notice  a  court  has 
no  general  power  to  provide  another 
method.  India  Mut.  Ins.  Co.  v. 
Eiglcr,  132  Mass.  171. 

Computing  Time — In  computing 
the  length  of  notice  it  is  customary 
to  exclude  the  first  day  and  include 
the  last  day.  Bonney  v.  Cocke,  61 
Iowa  303,  16  N.  W.  n9;  Arnold  v. 
Nye.  23  Mich.  286;  Eton  v.  Peck, 
26  Mich.  57. 

Notice     Not     Filed Whrre     the 


Vol.  IV 


344 


DEPOSITIONS. 


notice  is  not  required." 

Contents.  —  In  some  states  the  notice  must  name  the  witnesses  to 
be  examined.^-'  In  some  states  it  should  name  a  commissioner,  but 
it  need  not  do  so  when  the  moving  party  does  not  have  the  right 
of  appointment.^^ 

Service. —  In  some  jurisdictions  the  notice  must  be  served  on  the 
party/^   in  others  it  may  be  served  on  h!s  soHcitor  or  attorney.^^ 


notice  and  interrogatories  have  been 
duly  served  the  commission  may 
issue  on  the  day  named  in  the  no- 
tice, although  it  is  not  then  on  file 
in  the  clerk's  office.  Bonney  v. 
Cocke,  6i    Iowa  3C3,    16  N.  W.    139. 

By  Copy  of  Order.  _  It  is  suffi- 
cient to  serve  a  copy  of  an  order 
to  show  cause  why  the  commission 
should  not  be  granted.  Dambmann 
V.    White,   48    Cal.    439. 

By  Copy  of  Interrogatories Or 

to  serve  a  copy  of  the  interroga- 
tories. Rand;l  v.  Chesapeake  & 
Dd.  Canal  Co.,  i  Har.  (Del.)  2t,t,. 
See  also  Ccpeland  v.  Mears,  2  Smed 
in   M.    (Mass.)    519. 

11.  Putnam  v.  Macleod,  22,  R.  I. 
27Z,  50  Atl.  646;  Glenn  v.  Hunt, 
120  Mo.   330,   25    S.   W.    181. 

12.  Notice  of  the  suing  out  of  a 
commission  to  take  the  depositions 
"  of  such  person  or  persons  as  were 
acting  telLrs  or  cashiers  of  the 
]\Iarine  Bank  of  Chicago  "  on  a  cer- 
tain day,  was  held  not  to  identify 
the  witnesses  with  sufficient  cer- 
tainty. Pilmer  v.  Branch  of  State 
Bank,    16   Iowa    321. 

13.  Cole   V.    Choteau,    18  111.   439. 
Where    a    rule    provided    that    the 

opposite  party  should  be  furnished 
with  the  names  of  the  commission- 
ers before  the  issuance  of  the  com- 
mission, and  commissioners  were  so 
named  to  take  depositions  in  a  dis- 
tant state,  it  was  held  that  the  spirit 
of  the  rule  required  the  notice  to 
state  the  residence  of  the  commis- 
sioners. Patterson  v.  Greenland,  2,7 
Pa.  St.  510. 

A  notice  designating  the  commis- 
sioner as  " Buckley,  Esq.,  Jus- 
tice of  the  P°ace  of  Frerport,  111.," 
was  held  sufficiently  definite  in  the 
absence  of  proof  that  there  was 
some  other  person  of  the  same  name 
and  title  in  that  place.  Kellum  v. 
Smith,  39   Pa.   St.  241. 


Time  and  Place  of  Taking  Deposi- 
tion  The  notice   of   the   suing  out 

of  the  commmission  need  not  spec- 
ify th.''  time  and  place  of  the  taking 
of  the  depositions.  Glenn  v.  Brush. 
3   Colo.  26. 

14.  Service  of  notice  of  the  rule 
on  the  wife  of  the  adverse  party  was 
held  not  good.  Bauman  v.  Zinn,  3 
Yeates    (Pa.)    157. 

And  so  of  service  upon  the  spe- 
cial bail  of  defendant.  Weaver  v. 
Ccchran,    3    Yeates    (Pa.)     168. 

It  was  held  that  the  failure  of  an 
attorney  to  dissent  when  ihr  no- 
tice was  served  upon  him  was  not 
a  waiver  of  the  requirement  that  it 
should  be  served  upon  the  party. 
Cunningham  v.  Jordan,  i  Pa.  St. 
442. 

Ij.  Potts  V.  Skinner,  i  Cranch  C. 
C.  57,  19  Fed.  Cas.  No.  11,348; 
Irving  V.  Sutton,  i  Cranch  C.  C. 
575,    13    Fed.    Cas.    No.    7,078. 

It  was  held  proper  to  s  rve  the 
notice  upon  the  attorney  where  the 
party  resided  out  of  the  stale, 
though  the  usual  practice  was  to 
serve  it  upon  the  party.  Colclough 
V.  Ingram,  3  Hill  L.    (S.  C.)    10. 

Service  of  notice  by  leaving  a 
copy  at  the  attorney's  office  after 
the  manner  of  serving  process,  was 
held  insufficient.  Gooday  v.  Corlies, 
I   Strob.  L.   (S.  C.)    199- 

Disqualification  to  Serve Under 

a  statute  which  disqualifies  a  party 
to  the  action  to  serve  the  notice  it 
cannot  be  served  by  a  deputy  sheriff 
in  an  action  against  the  sheriff. 
Gollobitsch  V.  Rainbow,  84  Iowa 
567,  51   N.  W.  48. 

Proof  of  Service The  sf^rvice  of 

notice  may  be  proved  by  parol  evi- 
dence. Hobbs  V.  Duff,  43  Cal.  485; 
Dixon  V.  Steele,  5  Hawy.  (Tenn.) 
28. 

Or    by    the    return    of    an    officer. 
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5.  Order.  —  Necessity.  —  There  must  be  an  order  allowing  a  com- 
mission or  examination  whenever  such  allowance  is  a  matter  of 
discretion.^"  But  where  a  commission  is  issued  as  a  matter  of  right, 
or  is  not  required,  the  usual  practice  does  not  require  an  order  of 
court  allowing  a  commission  or  the  taking  of  depositions.^^ 

Allowance.  —  The  order  must  be  allowed  by  a  judge  of  the  court 
in  which  the  action  or  proceeding  is  pending,  unless  there  is  some 


La    Grand;    Nat.    Bank  v.    Bkun,   27 
Or.  215,  41   Pac.  659. 

The  court  allowed  the  original 
notice  to  be  taken  from  the  files  and 
sent  with  the  commission  to  another 
state  to  prove  the  service  thereof. 
Whitenack  v.  Voorheis,  17  N.  J.  L. 
24. 

16.  Mason  &  Hamlin  Organ  Co. 
V.  Pugsley,  19  Hun  (N.  Y.)  282; 
People  z:  Hadden,  3  Denio  (N.  Y.) 
220;  Dickenson  v.  Davis,  2  Leigh 
(Va.)  401;  Unisz;.  Charlton,  12  Gratt. 
(Va.)  484. 

Under  a  bill  to  perpetuate  testi- 
mony thrre  must  be  both  an  order 
to  take  the  testimony  and  an  order 
to  perpetuate  it.  Smith  v.  Grosjean, 
I  Pm.  &  H.  (Va.)   109. 

There  must  be  an  order  all'-wing 
a  comn-ission  in  a  United  States 
court.  Randall  v.  Venable,  17  Fed. 
162. 

Where  it  was  the  practice  to  issue 
the  order  as  a  matter  of  course,  sub- 
ject to  all  proper  objection  when  the 
depositions  were  brought  in,  and 
there  was  notice  of  the  taking  of  the 
depositions,  the  failure  to  obtain  the 
order  was  held  to  be  a  mere  irreg- 
ularity. Tolson  V.  Tolson,  4  Md.  Ch. 
119. 

bhortening    Notice VVhere    it    is 

necessary  to  take  depositions  on 
shorter  notice  than  that  prescribed 
by  the  stan'iing  rules  of  court  a  spe- 
cial cr:1er  for  the  commission  must 
be  obtained.  Armstrong's  Estate,  6 
V-'its   (Pa.)   236. 

Failure  to  Si^n  Order Wh-^re  by 

oversight  the  original  order  was  nrt 
signed,  but  the  deposition  was  taken 
r.n  ler  a  certified  copy  signed  by  the 
judge,  the  defect  was  curtd.  Cum- 
mi"s  V.  Wire.  6  N.  J.  Eq.  73. 

The  signature  of  the  judge  to  the 
coriT^issirn  is  a  sufficient  order  for 
its  issmnrr.  Bradford  v.  Cooper,  r 
La.  Ann.  325. 

Order   1  resumed.  —  Where  a  com- 


mission has  been  issued  in  regular 
form  it  will  be  presumed  that  there 
was  an  order  allowing  it.  Plummer 
V.  Roads,  4  Iowa  587;  Dawson  z\ 
Tibbs,  4  Yeates  (Pa.)  349.  But  see 
Whitney  v.  Wyncoop,  4  Abb.  Pr.  (N. 
Y.)   370. 

Con/ra.  —  McCandlass  v.  Polk,  10 
Humph.   (Tenn.)  616. 

Waiver  of  Order.  _  Where  parties 
join  in  a  commission  and  file  inter- 
rogatories and  cross-interrogatories, 
it  amounts  to  an  agreement  to  waive 
an  order.  Dawson  v.  Tibbs,  4  Yeates 
(Pa.)  349- 

The  right  of  the  parties  to  waive 
the  order  of  court  has  been  doubted. 
Crone  v.   Angell,   14  Mich.  340. 

But  see  Kipp  v.  Hanna,  2  Bland 
(Md.)  26;  Colvin  v.  Warford,  18 
Md.  273,  and  notes  under  sub-title 
"  Commission."  See  also  sub-title 
"  Objections." 

Depositions  taken  under  a  commis- 
sion issued  by  consent  of  the  parties 
can  only  be  used  against  those  par- 
ties giving  cansent.     Kipp  v.   Hanna, 

2  Bland.    (Md.)    26. 

Under  the  practice  in  some  states 
the  order  of  the  court  must  be  en- 
tered on  a  stipulation  to  take  deposi- 
tions. Mason  &  Hamlin  Organ  Co. 
V.  Pugsley,  19  Hun  (N.  Y.)  282. 

17.  Hays  v.  Johnson.  3  Houst. 
(Del.)  219;  Doyle  f.  Wiley,  15  111. 
576;  Tullis  V.  Stafford,  134  Ind. 
^58,  33  N.  E.   1.023;   Hume  v.   Scott, 

3  A.  K.  Marsh.  (Ky.)  260;  Hall  v. 
Acklen,  9  La.  Ann.  219;  Cannon  v. 
White,  16  La.  Ann.  85 ;  Jones  v. 
Spring,  7  Mass.  251  ;  Glenn  z'.  taunt, 
120  Mo.  3:^0,  25  S.  W.  181  ;  Clark  v. 
Bund.x,  6  Paige  (N.  Y.^  432;  Lno- 
teau  V.  Thompson,  3  Ohio  St.  424; 
Armstrong's  Estate,  6  Watts  (Pa.) 
236;  I.  lew;  llyn  v.  levy,  33  Wkly.  N. 
Cas.  (Pa.)  310;  Travis  v.  Brown,  43 
1  a.  St.  9.  82  Am.  Dec.  540. 

See  also  McDonald  z'.  Jacobs,  77 
Ala.    524;    McCandlass    v.    Polk,    10 
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express  statutory  provision  to  the  contrary. ^^  Under  some  statutes 
the  allowance  must  be  in  open  court/^  under  others  it  may  be  at 
chambers.-" 

Form  and  Contents.  —  The  order  should  be  entitled  in  the  proper 
court  and  cause. -^  Under  some  statutes  it  must  name  the  witnesses 
to  be  examined ;--  but  not,  it  seems,  in  some  jurisdictions  where  there 
is  no  such  statutory  requirement.-^  An  order  to  examine  a  witness 
de  bene  esse  upon  some  special  ground  should  name  the  witness.^* 

In  some  jurisdictions  the  order  names  the  commissioner  or  officer 
who  is  to  take  the  deposition,^^  while  in  others  he  is  selected  after- 
.ward  by  a  party  or  parties.-'' 

Generally  the  order  should  specify  the  notice  to  be  given  of  the 
taking  of  the  depositions ;-'  but  the  failure  to  insert  such  a  direction 


Humph.  (Tenn.)  6i6;  Berry  v.  Wall- 
ing,   (Tenn.),   i  Overt.  107. 

No  order  of  court  is  required  to 
take  depositions  de  bene  esse  during 
vacation  under  section  863  of  the 
U.  S.  Revised  Statutes.  Gass  v. 
Siinson,  2  Sumn.  605,  10  Fed.  Cas. 
No.  5,261. 

18.  Erwin  v.  Voorhees,  26  Barb. 
(N.  Y.)  127;  Sturgess  v.  Weed,  13 
How.  Pr.  (N.  Y.)  130;  Rathbun  v. 
Ingersoll,  2  Jones  &  S.  (N.  Y.)  211; 
Anonymous,  i   N.  Y.  Code  R.  123. 

See  also  Bank  of  Silver  Creek  v. 
Browning.  16  Abb.  Pr.  (N.  Y.)  272; 
Lang  V.  Brown,  6  Hun   (N.  Y.)  256. 

Where  a  parish  judge  may  grant 
an  order  for  a  commission  in  the  ab- 
sence of  the  district  judge,  the  ab- 
sence of  the  district  judge  mav  be 
shown  by  affidavit.  Cain  v.  Loeb,  26 
La.  Ann.  616. 

19.  Peters  v.  Prevost,  i  Paine  64, 
19  Fed.  Cas.  No.  11,032;  Hendricks  v. 
Craig,  5  N.  J.  L.  567. 

20.  Clark  V.  Bundx.  6  Paige  (N. 
Y.)  432;  Bank  of  Silver  Creek  v. 
Browning,  16  Abb.  Pr.  (N.  Y.)  272; 
Whitney  v.  Wyncoop,  4  Abb.  Pr.  (N. 
Y.)  370. 

21.  Entitling  Order.  —  Entitling 
the  order  A.  et  al  v.  B.  et  al,  without 
giving  the  names  of  all  the  parties, 
is  sufficient.  Lincoln  v.  Wright,  4 
Beav.  (Eng.)   166.  10  L.  J.  Ch.  331. 

Where  the  order  named  one  of  the 
parties  as  "  Geo.  M."  instead  of 
"  John  M."  it  was  held  not  to  be 
fatally  defective  where  entered  on 
record  in  the  proper  action.  Mon- 
teeth  V.  Caldwell,  7  Humph.  (Tenn.) 

^^-  ... 

It  was  held  m  a  crnnmal  proceed- 

Vol.  IV 


ing  that  the  order  must  contain  the 
names  of  the  parties  to  the  action, 
otherwise  than  in  the  title.  People  v. 
Chrystal,  8  Barb.    (N.  Y.)    545. 

22.  An  order  to  take  the  testimony 
of  certain  witnessses  named  "  and 
such  other  witnesses  as  the  defend- 
ants may  submit  the  nam^s  and  ad- 
dresses of  to  plaintiff"  was  held  in- 
valid under  a  statute  providing  for 
the  examination  of  only  these  wit- 
nesses whose  testimony  was  shown 
to  be  material.  Wallace  v.  Blake,  24 
Jones  &  S.  51Q,  16  Civ.  Proc.  384,  4 
N.  Y.  Supp.  438. 

The  order  for  an  op^n  com-^ission 
to  a  distant  state  should  limit  the  ex- 
amination to  persons  residing  in  that 
state  and  should  describe  ihe  persons 
to  be  examined.  But  it  is  sufficient 
to  describe  them  as  the  officers  of  a 
certiin  corporation.  Darling  v.  Klock, 
74  Hun  248,  26  N.  Y.  Supp.  445. 

The  court  may,  in  its  discretion, 
grant  an  op:n  commission,  although 
the  witnesses  are  not  named.  Bur- 
nell  V.  Coles,  26  Misc.  810,  56  N.  Y. 
Supp.  888. 

23.  See  authorities  under  "  Affida- 
vit "  herein,  and  also  sub-title  "Com- 
mission." 

24.  Warner  v.  Mosses,  50  L.  J. 
Ch.  (Eng.)  28,  16  Ch.  D.  100,  29  W. 
R.  201. 

25.  Wallace  v.  Blake,  24  Jones  & 
S.  519,  16  Civ.  Proc.  384,  4  N.  Y. 
Supp.  438. 

26.  Keller  v.  Nutz,  5  Serg.  &  R. 
(Pa.)  246;  Nichol  v.  Alison,  11  Q. 
B.  (Eng.)  1,006,  17  L.  J.,  Q.  B.  355, 
12  Jur.  598. 

27.  Ellis  V.  Jaszynsky,  5  Cal.  444; 
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in  the  order  is  not  fatal  to  the  depositions  when  reasonable  notice 
of  their  taking  is  given. -^ 

An  order  to  take  depositions  out  of  the  jurisdiction  should  state 
where  they  are  to  be  talcen.-" 

Stay  of  Proceeding's.  —  The  order  usually  stays  proceedings  until 
the  return  of  the  deposition  ;'^"  but  when  there  has  been  delay  in  the 
proceedings  which  is  not  satisfactorily  accounted  for  the  order  may 
be  allowed  without  a  stay.^^ 

VIII.  THE  COMMISSION. 

1.  Necessity  for. — in  Chancery. — Under  the  English  chancery 
practice,  commissions  issued  to  examine  witnesses  who  were  not  pro- 
duced before  an  examiner,  and  who  resided  more  than  twenty  miles 
from  the  place  of  trial,  whether  within  or  without  the  jurisdiction. 

In  the  Federal  Courts.  — Depositions  must  be  taken  under  a  com- 
mission when  they  are  to  be  used  in  the  United  States  Supreme 
Court,^2  Qj-  vvhen  they  are  taken  abroad  for  use  in  any  United  States 
court. ""^^  Prior  to  the  act  of  congress  of  IMarch  9,  1892,  it  was  he'd 
that  depositions  not  taken  de  bene  esse  under  section  863  of  the 
United  States  Revised  Statutes  must  be  taken  under  dcdimns  potes- 


J-Tckson  z:  Perkins,  2  Wend.  (N.  Y.) 
308. 

An  order  which  directs  service 
thereof  forthwith,  and  an  examina- 
ticn  of  the  witness  at  i  :oo  p.  m.  that 
day,  sufficiently  specifies  the  length  of 
notice  to  be  given.  People  v.  Chrys- 
tal,  8  Barb.    (N.  Y.)   545. 

28.  Brahan  v.  Debrell,  i  Stew. 
(Ala.)  14;  Parker  v.  Haggerty,  i 
Ala.  6.32;  Ellis  V.  Jaszynsky,  5  Cal. 
444;  Cherry  v.  Slade,  2  Hawks  (N. 
Car.)  400;  McConneil  v.  McCoy,  7 
Serg.  &  R.  (Pa.)  22t,;  Cunningham 
V.  Irwin,  7  Serg.  &  R.  (Pa.)  247,  10 
Am.   Dec.  458. 

29.  Greville  v.  Stulz,  11  Q.  B. 
(Eng.)  997,  17  L.  J.,  Q.  B.  14,  12 
Jur.  49. 

But  an  order  to  take  depositions  in 
Newfoundland  at  a  place  to  be  fixed 
by  the  commissioners  was  held  suf- 
ficiently specific.  Simms  v.  Hender- 
son, II  Q.  B.  (Eng.)  1,015,  17  L.  J.. 
Q.  R.  209,  12  Jur.  773. 

Where  the  practice  permitted  the 
tiking  of  a  deposition  before  a  single 
justice  only  when  it  was  taken  out 
of  the  state,  the  order  to  take  testi- 
mrny  before  a  single  justice  should 
show  that  it  was  to  be  taken  out  of 
the  state.  Gill  v.  Atwood,  2  Bibb 
(Ky.)    400. 


A  rule  or  order  to  tak:  deposi- 
tions "before  any  judge  or  justice 
on  ten  days'  notice "  was  construed 
to  authorize  the  taking  of  such  tes- 
timony within  the  county,  only. 
Reese  v.  Warren,  i  Browne  (Pa.) 
255. 

30.  Den  v.  Wood,  10  N.  J.  L. 
62 ;  Jackson  v.  Woodworth,  18 
Johns.  (N.  Y.)  135;  Brain  v.  Rode- 
licks,   I   Caines   (N.  Y.)   73. 

31.  Starbuck  v.  Hall,  i  How. 
Pr.  (N.  Y.)  58;  Kirby  v.  Watkies,  i 
Caines  (N.  Y.)  503;  McVickar  v. 
Woolcot,  3  Caines  (N.  Y.)  321; 
Colem.  &  C.  Cas.  501 ;  Rathbun  v. 
Ingersoll,  2  Jones  &  S.  (N.  Y.)  211; 
Duncan  v.  Hill,  19  N.  C.  291 ; 
Bridges  v.  Fisher,  4  M.  &  Scott 
(Eng.)  458;  Butler  v.  Fox,  9  C.  B. 
(Eng.)  199.  See  also  Franklin  v. 
United  States  Ins.  Co.,  2  Johns. 
Cas.    (N.  Y.)   285. 

32.  The  Argo,  2  What.  (U.  S.) 
287;  The  London  Packet.  2  Wheat 
(U.  S.)  371;  llie  Samuel,  3  Wheat. 
(U.  S.)  77;  Hawthorne  v.  United 
Slates,   7    Cranch    (U.    S.)    107. 

33.  Stein  v.  Bowman,  13  Pet. 
(U.    S.)    209. 

Depositions  dc  bene  esse  cannot 
be  taken  in  a  foreign  country  und.r 
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tatem.^*  Since  that  act  they  may  be  taken  also  "  in  the  mode 
prescribed  by  the  laws  of  the  sta.e  in  which  the  courts  are  held."^^ 
Depositions  are  taken  de  bene  esse  under  section  863  upon  notice 
wichoc.t  order  or  commission.^'' 

In  State  Courts.  —  Under  the  practice  in  some  states,  a  commission 
must  issue  to  take  depositions,  especially  without  the  jurisdiction.-'^ 
In  other  states,  by  statute  or  settled  practice,  depositions  are  taken 
on  notice  without  a  commission.^^ 

Under  Agreement  of  Parties.  —  The  parties  may  take  depositions  by 
agreement  without  an  order  or  a  comimission.^^ 

2.  Form  and  Contents.  —  A.  Name  of  Court  and  Cause.  —  The 
commission  should  be  entitled  in  the  proper  court  and  cause.*"     But 


section  S63  of  the  United  States  Re- 
vised Stalutts.  Ihe  Alexandra,  104 
Fed.  904. 

34.  Randall  v.  Venable,  17  Fed. 
162. 

35.  International  T.  C.  Co.  v. 
Carter,  112  Fed.  396;  Flower  v. 
MacGinniss,  112  Fed.  277  and  loi 
F:d.  306;  Smith  v.  Northern  Pa- 
cific R.  Co.,  no  Fed.  341,  §863,  U. 
S.   Compiled   Statutes,  27   Stat.   L,.   7. 

36.  Pettibone  v.  Derringer,  4 
Wash.   C.   C.   215,  20  Fed.   Cas.   No. 

11,045- 

37.  Mackey  v.  Briggs,  16  Colo. 
143,  26  Pac.  131 ;  Fabin  v.  Davis,  5 
Iowa  456;  Huggins  v.  Carter,  7 
Ala.  630;  Merchants'  Bank  v.  Van- 
diver,  108  Ga.  768,  2i  S.  E.  430; 
Boggs  V.  State,  8  Ind.  463;  Madison, 
I.  &  P.  R.  Co  V.  Whittsel,  11  Ind. 
55 ;  Anderson  v.  Easton,  16  Iowa 
56;  Gilly  V.  Singleton,  3  Litt.  (Ky.) 
249;  Ragan  v.  Cargill,  24  Miss.  540; 
Western  Union  TeLgraph  Co  v. 
Haman,  2  Tex.  Civ.  App.  100,  20  S. 
W.  1,133;  Unis  V.  Charlton,  12 
Gratt  (Va.)  484;  Semmens  v.  Wal- 
lers, 55  Wis.  675,  13  N.  W.  889; 
Blecker  v.  Bond,  3  Wash.  C.  C.  529, 
3  Fed.  Cas.  No.   1,534. 

38.  Fabian  v.  Davis,  5  Igwa  456; 
Anderson  v.  Easton,  16  Iowa  56; 
Johnson  v.  Fowler,  4  Bibb  (Ky.) 
521 ;  Hume  v.  Scott,  3  A.  K.  Marsh. 
(Ky.)  260;  Gordon  v.  Watkins,  i 
Smed.  &  M.  Ch.  (Miss.)  27  \  Ragan 
V.  Cargill,  24  Miss.  540;  Petrie  v. 
Columbia  &  G.  R.  Co.,  27  S.  C.  63, 
2  S.  E.  837;  Dixon  V.  Steele,  5 
Hayw.  (Tenn.)  28;  Hoover  v.  Raw- 
lings,  I  Sneed  (Tenn.)  287;  Dos- 
sett  V.   Miller,  3  Sneed    (Tenn.)    72; 


Abbott  V.  L'Hommedieu,  10  W.  Va. 

677- 

So  in  criminal  cases  in  some  jur- 
isdictions. Tullis  V.  Stafford,  134 
Ind.  258,  2>3  N.  E.  1,023. 

39.  People  v.  Grundell,  75  Cal. 
301,  17  Pac.  214;  Shorter  v.  Mar- 
shall, 49  Ga.  31 ;  Robinson  v.  Sav- 
age, 124  111.  266,  15  N.  E.  850; 
Chambers  v.  Chalmers,  4  Gill 
&  J.  (Md.)  420,  23  Am.  Dec. 
572;  Knight  V.  Emmons,  4  Mich. 
554;  Crona  v.  Angell,  14  Mich.  340; 
Hays  V.  Phelps,  i  Sandf.  (N.  Y.) 
64.  See  also  Louisville  &  N.  R.  Co. 
V.  Chaffin,  84  Ga.  519,  11   S.  E.  891. 

But  see  Burke  v.  Young,  2  Serg. 
&  R.   (Pa.)   383- 

It  was  held  that  where  the  par- 
ties mutually  gave  notice  of  the 
taking  of  depositions  at  a  certain 
time  and  place,  it  amounted  to  an 
agreement  to  take  the  depositions 
without  a  commission.  Conn;rsvilIe 
V.  Wadleigh,  7  Blackf.  (Ind.)  102. 
Polmer  v.  Uncas  Min.  Co.,  70  Cal. 
614,  II  Pac.  666. 

An  agreement  of  counsel  to  take 
depositions  cures  an  improper  re- 
fusal of  the  court  to  allow  a  com- 
mission to  take  them.  Colvin  v. 
Worford,   18  Md.  273. 

40.  Entitling  Commission.  —  En- 
titling the  commission  "  A.  v.  B. 
ct  al,"  instead  of  naming  all  the  de- 
fenaants  has  be;n  held  sutticient. 
Wanzer  v.  Hardy,  4  Wis.  251. 

Where  the  caption  of  the  commis- 
sion gives  the  title  of  the  court  and 
the  names  of  the  parties,  it  is  suffi- 
cient that  the  body  of  the  commis- 
sion refer  to  the  above-mrntioned 
suit.     Stone  v.  Stillwell,  23  Ark.  444. 
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errors  in  the  name  of  the  court  or  in  the  title  of  the  cause,  which 
have  not  misled  the  adverse  party,  are  not  fatal  to  the  validity  of 
the  commission."*^ 

B.  Name  of  Commissioners. — in  General.  —  Under  some  stat- 
utes the  proper  names  of  the  commissioners  must  be  inserted  in  the 
commission  before  it  is  issued.'*^     But  a  commission  so  directed  need 


Upon  Change  of  Venue A  dcdi- 

mus  potestatein  is  properly  entitled 
in  the  name  of  the  county  from 
which  it  issued,  although,  before  the 
taking  of  the  deposition,  the  venue 
is  changed  to  another  county. 
Helm  V.  bhackleford,  5  J.  J.  Marsh. 
(Ky.)  390. 

Qui  Tam  Action —  The  commis- 
sion need  not  show  the  action  is  a 
qui  tam  action.  Cotton  v.  Rutledge, 
33  Ala.   no. 

41.  McCraven  v.  McGuire,  23 
Miss.  100;  Dixon  v.  Steele,  5  Hayw. 
(Tenn.)  28;  Cook  v.  Carroll  Land  & 
Cattle  Co.,  (Tex.),  39  S.  W.  1,006; 
Horton  v.  Arnold,  18  Wis.  212.  Sec 
also  St.  Louis  &  S.  F.  R.  Co.  v. 
French,   56   Kan.   584,  44   Pac.    12. 

But  see  Graham  v.  Stewart,  15 
Ont.  C.  P.  169. 

Name  of  Court.  —  Where  the  com- 
mission appeared  to  have  issued 
from  the  circuit  court,  instead  of  the 
county  court  of  the  same  county  in 
which  the  proceedings  had  been  reg- 
ularly had,  the  depositions  were  re- 
ceived in  evidence.  Horton  v.  Arn- 
old, 18  Wis.  212. 

A  commission  issuing  from  the 
"  Superior  Court "  of  M.  county, 
signed  by  its  clerk  and  sealed  with 
its  seal,  was  not  invalid  because  it 
purported  to  issue  from  the  "  Su- 
preme Court  "  of  M.  county,  where 
there  was  no  such  court  as  that  last 
named.  Dobson  v.  Fin  ley,  53  N.  C. 
495- 

So  a  commission,  issuing  from 
the  "  Superior  Court  of  Law," 
signed  by  its  cl.rk  and  sealed  with 
its  seal,  was  not  fatally  defective  be- 
cause it  purported  to  issue  from  the 
"  Superior  Court  of  Law  and 
Equity,"  where  there  was  no  court 
of  the  latter  name.  Armstrong  v. 
Dalton,   15  N.  C.  568. 

Names  of  Parties.  —  A  commission 
is  not  fatally  defective  because  the 
plaintiff  is  designated  as  suing  indi- 


vidually    instead     of     an     executor. 
Reese  v.  Beck,  24  Ala.  651. 

Or  because  parties  are  designated 
by  a  firm  name  instead  of  the  names 
of  individual  partners.  Evans  v. 
Morris,  i  Ala.  511. 

Or  because  the  plaintiff  is  named 
Robert  G.  H.,  instead  of  Rowland 
G.  H.  Jordan  v.  Hazard,  10  Ala. 
221. 

A  deposition  taken  under  a  com- 
mission naming  the  defendants  as 
executors  of  John  Turner  was  held 
inadmissbile  in  an  action  against 
them  as  executors  of  John  Peterson, 
unless  the  person  offering  it  should 
show  that  there  was  no  such  action 
pending  as  that  last  named.  Elli- 
cott  V.   Turner,  4   Md.  476. 

42.  Worsham  v.  Goar,  4  Port. 
(Ala.)  441;  Campbell  v.  Woodcock, 
2  Ala.  41  ;  Tillinghast  v.  Walton,  5 
Ga.  335 ;  Rupert  7'.  Grant,  6  Smed.  & 
M.  (Miss.)  433;  Hemenway  v. 
Knudsouy  75  Hun  227,  25  N.  Y. 
Supp.  1,018;  Walsh  V.  Walsh,  3 
Cranch  C.  C.  651,  29  Fed.  Cas.  No. 
17,117;  Randall  t/.  Venable,  17  Fed. 
162.  See  also  Williams  v.  Con- 
sequa,  Pet.  C.  C.  301,  30  Fed.  Cas. 
No.  17,767. 

Under  a  statute  providing  that  the 
commission  should  issue  to  "  one  or 
more  persons,"  a  commission  di- 
rected to  A.  B.,  or  a  justice  of  the 
peace,  of  a  certain  county  was  held 
to  authorize  the  taking  of  a  deposi- 
tion by  A.  B.,  but  not  by  any  oJier 
person.  Oampbcll  z'.  Woodcock,  2 
Ala.  41. 

The  court  refused  to  issue  a  com- 
mission to  Holland  until  the  com- 
missioners should  be  named,  al- 
though the  parties  consented  to  its 
issuance  in  blank.  Vanstophorst  v. 
Maryland,  2  Dall.   (U.   S.)   401. 

But  see  Hall  v.  Lay,  2  Ala.  529; 
Carlylc  v.    Plumer,   11   Wis.  99. 

The  insertion  of  the  names  of  two 
additional    commissioners    after    the 
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not  designate  the  official  character  of  the  commissioner.*^  It  is 
sufficient  under  some  statutes  to  direct  the  commission  to  a  partic- 
ular person  by  the  title  of  the  office  which  he  holds  exclusively/* 
In  some  states  the  commission  may  be  directed  to  any  one  of  a 
given  class  or  classes  of  officers,  or  even  to  "  any  officer  legally 
authorized  to  take  depositions  ;"*^  while  in  some  states  it  may  be 
issued  in  blank  and  the  name  of  the  commissioner  be  inserted  therein 
before  the  return.**^  The  residence  of  the  commissioners  should  be 
given.*^ 


issuance  of  the  commission  in  blank 
except  as  to  one  name  was  held  to 
render  it  void.  Hemphill  v.  Mc- 
Bride,   12   Smed.  &   M.    (Miss.)    620. 

43.  Ridge  v.  Lewis,  Cam.  &  N. 
(N.   Car.)   485. 

Especially  where  the  return  shows 
the  official  character  of  the  commis- 
sioner. Dambmann  v.  White,  48 
Cal.  439. 

44.  Levally  v.  Harmon,  20  Iowa 
533;  Tucker  v.  Utley,  168  Mass. 
415,  47  N.  E.  198. 

But  under  a  statute  providing 
that  "  a  commission  may  issue  to 
one  or  more  competent  persons 
named  therein,"  it  was  held  that  a 
commission  should  not  issue  "  to  the 
officer  exercising  the  function  of 
United  States  consul "  at  a  certain 
place.  Hcnenway  v.  Knudson,  ji 
Hun  227,  25  N.  Y.  Supp.  1,018. 

45.  Brackett  v.  Nikirk,  20  111. 
•App.  525 ;  Earl  v.  Hurd,  5  Blackf. 
(Ind.)  248;  Dumont  v.  ]\IcCracken. 
6  Blackf.  (Ind.)  3.S5 ;  Hobbs  v.  God- 
love,  17  Ind.  359;  Dwight  v.  Splane, 
II  Rob.  (La.)  487;  Nick  v.  Rector. 
4  Ark.  251 ;  Walers  v.  Brown,  3  A. 
K.    Marsh.    (Ky.)    557. 

See  also  Adams  v.  Graves,  18 
Pick.  (Mass.)  355;  Borders  v.  Bar- 
btr,  81  iMo.  636;  Hoover  v.  Raw- 
lings,  33  Tenn.  287. 

Contra.  —  Levally  v.  Harmon,  20 
Iowa   533. 

"  It  may  specificallj'  name  any 
competent,  disinterested  person,  or 
it  may  designate  generally  any  judge, 
any  master  in  chancery,  any  notary 
public,  any  justice  of  the  peace;  or 
it  may  designate  any  judge,  master 
in  chancery,  justice  of  th?  peace,  or 
notary  public ;  or  it  may  designate 
any  particular  person,  as  A.  B.,  or 
any  judge,  master  in  chancery,  no- 
tary public,  or  justice  of  the  peace." 
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Provident  Savings  Life  Assur.  Soc. 
V.  Cannon,  103  111.  App.  534;  af- 
Urmcd  201  111.  260,  66  N.  E.  388. 

Under  such  a  commission  the 
identity  of  the  commissioner  is  made 
certain  by  the  notice  of  the  taking 
of  the  depositions.  Borders  v.  Bar- 
ber, 81   Mo.  636. 

It  is  permissible  to  abbreviate  the 
name  of  a  county  and  state  in  which 
officer  is  authorized  to  act  where 
the  abbreviations  used  are  matters 
of  common  knowledge.  Gilman  v. 
Sheets,  78  Iowa  499,  48  N.  W.  299. 

46.  Mobley  v.  Hamit,  i  A.  K. 
Marsh.  (Ky.)  590;  Waters  v. 
Brown,  3  A.  K.  Marsh.  (Ky.)  557; 
McCandlass  v.  Polk,  10  Humph. 
(Tenn.)  616;  Carlyle  v.  Plumer,  11 
Wis.  99 ;  Jordan  v.  Rivers,  20  Ga. 
ic8;  Page  v.  Dodson  Print.  Supp. 
Co.,  106  Ga.  ■/7,  31  S.  E.  804.  See 
also  Dawson  v.  Speight,  Tayl.  (N. 
C.)   320. 

Especially  where  the  parties  have 
consented  that  it  may  so  issue.  Car- 
lyle V.  Plumer,  11  Wis.  99;  Hall  v. 
Lay,  2  Ala.  529. 

A  dcdimtis  issued  in  blank  as  to  the 
name  of  the  commissioner,  but  exe- 
cuted by  a  justice  of  the  peace,  was 
held  valid  under  a  statute  permit- 
ting the  direction  of  commissions  to 
officers  by  the  titles  of  their  o.ffices. 
Waters  v.  Brown,  3  A.  K.  Marsh. 
(Ky.)   557- 

It  has  been  held  that  a  commission 
many  issue  in  blank,  as  to  the  name 
of  the  commissioner,  where  the  name 
is  inserted  before  the  deposition  is 
taken.  Oliver  v.  Bank  of  Tenn.,  II 
Humph.    (Tenn.)    74. 

47.  Levally  v.  Harmon,  20  Iowa 
533;  Hemphill  v.  McBride,  12  Smed. 
&   M.    (Miss.)    620. 

Name  of  County —  It  seems  that 
when  a  commission  is  directed  to  a 
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A  commission  may  be  directed  in  the  alternative,  as  to  A  or  B, 
etc./*  or  it  seems  to  A  or  any  officer  of  a  proper  class/^  depending 
on  the  distinction  above  made.  It  may  be  issued  to  several  persons, 
either  jointly  or  jointly  and  severally."" 

Errors. —  Slight  errors  and  defects  in  the  naming  of  the  commis- 
sioners do  not  ordinarily  render  the  commission  fatally  defective,^^ 


notary  public  within  the  United 
States  or  Canada,  it  is  sufficient  to 
name  the  county  of  his  residence, 
but  when  directed  to  a  notary  pub- 
lic in  any  other  country  the  city  or 
town  of  his  residence  must  be 
named.  Lyon  v.  Barrows,  13  Iowa 
428. 

A  commission  issued  to  any  jus- 
tice of  the  peace  of  Saint  Louis, 
Missouri,  was  held  not  fatally  de- 
fective in  not  naming  the  count}-. 
Turner  v.  Patterson,  5  Dana  (Ky.; 
292. 

48.  Martin  v.  King,  3  How. 
(Miss.)  125;  Bacheller  v.  Altick.  14 
Lane.  L.  Rev.  (Pa.)  267;  Lonsdale 
V.  Brown,  3  Wash.  C.  C.  404.  15 
Fed.  Cas.  No.  8,492;  The  Griffin, 
4  Biatchf.  203,  II  Fed.  Cas.  No. 
5,814.  See  also  Crofts  v.  Middle- 
ton,  9  Hare  (App.)  Ixx,  12  Jur. 
112,  I  W.  R.  163. 

49.  See  Provident  Savings  Life 
Assur.  Soc.  V.  Cannon,  103  111.  App. 
534,  aMrmed  201  111.  260,  66  N.  E. 
388;  Savage  v.  Birckhead,  20  Pick. 
(Mass.)    167. 

It  has  b;en  held  improper  to  di- 
rect a  commission  to  a  certain  of- 
ficer "or  any  notary  public  in  said 
state,  or  any  commissioner  appointed 
by  the  Governor  of  the  State  of 
Iowa  to  take  acknowledgments  of 
needs  in  Kansas."  Levally  v.  Har- 
mon. 20  Iowa  533. 

50.  Berghaus  v.  Alter,  9  Watts 
(Pa.)  386;  Tussey  v.  B.hmer,  9 
Lane.  Bar   (Pa.)   J5. 

51.  Feagin  z\  B'^asley,  2;^  Ga.  17; 
Whitaker  ?'.  Wheeler,  44  111.  440; 
Cover  V.  Smith,  82  Md.  586,  34  At). 
46s;  Rust  V.  Eckler,  41  N.  Y.  488; 
Bibb  V.  Allen,  ug  U.  S.  481.  See 
?lso  Curtiss  V.  Mariin,  20  111.  557; 
Byirrton  v.  Moore,  62  Iowa  470,  17 
N.  W.  644. 

Mistakes  in  Naming'  Commis- 
sioner  The  direction  of  a  comnvs- 

sion  to  any  judge  or  justice  of  the 


peace  in  Louisiana  instead  of  Ala- 
bama, where  the  commission  was  in- 
tended to  be  executed  in  Alabama, 
and  was  so  executed  in  fact,  was  held 
to  be  a  patent  error  and  not  to  in- 
validate the  commission.  Morris  v, 
White,  28  La.  Ann.  855. 

Where  there  was  notice  of  an  ap- 
plication for  a  commission  to  issue  to 
C,  but  by  consent  of  the  parties  the 
commission  issued  to  K.,  who  exe- 
cuted and  returned  it,  the  failure  of 
the  justice  issuing  the  commission  to 
substitute  the  name  of  K.  for  that 
of  C.  in  the  caption  was  held  not  to 
invalidate  the  commission.  Hall  v. 
Barton,  25  Barb.   (N.  Y.)  274. 

A  return  of  the  execution  of  a 
commission  directed  to  "  Messrs. 
Swan  &  Moore,  attorneys  at  law," 
by  "  J.  J.  Moore,  C.  J.  Swan,  commis- 
sioners," was  held  sufficient,  where 
it  also  disclosed  the  attendance  of 
the  parties.  Eaton  v.  Peck,  26  Mich, 
57- 

A  commission  directed  to  E.  R. 
Clyde  was  held  to  have  been  properly 
executed  by  R.  J.  Clyde,  on  proof 
that  he  was  the  only  person  of  that 
surname  in  the  town  and  was  the 
person  intended  to  be  named  in  the 
commission.  Frierson  v.  Irwin,  4 
La.  Ann.  277. 

A  deposition  taken  by  William 
Rifcnburg  under  a  commission  di- 
rected to  William  Roffenburg  was 
admitted  in  evidence.  Whitaker  v- 
Wheeler,  44  111.  440. 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
commissioner  was  Carey  instead  of 
Ccrey.     Bibb  v.  Allen,  149  U.  S.  481. 

Abbreviations  and  Initials.  —  The 
use  of  abbreviations  and  initials  for 
the  Christian  names  of  the  commi?- 
sioners  is  nermissible.  Feagin  v. 
Beasley.  23  Ga.   17. 

Or  at  most  it  is  a  mere  irreeular- 
ity  that  must  be  objected  to  before 
the      interrogatories      are      crossed. 
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but  otherwise  if  of  a  misleading  character.^- 

C.  Names  of  Witnesses.  —  in  General,  —  Either  because  stat- 
utes so  provide  or  because  the  practice  better  enables  the  adversary 
party  to  prepare  the  cross-examination,  the  witnesses  must  be 
named  in  the  commission  in  many  jurisdictions.'^^  But  it  is  said 
that  the  English  chancery  practice  did  not  require  the  naming  of 
the  witnesses,^*  and  they  need  not  be  named  in  the  commission  in 


Frierson  v.  Irwin,  4  La.  Ann.  277. 

A  commission  to  "  A.  C.  S."  was 
held  to  have  been  properly  executed 
by  "  Alfred  C.  S.,"  who  was  shown 
to  be  the  same  person.  Brown  v. 
Ellis,  103  Fed.  834. 

The  omission  of  the  middle  initial 
or  a  mistake  therein  is  not  material. 
Cronkhite  v.  Mills,  76  Mich.  669,  43 
N.  W.  679;  Friend  v.  Thompson, 
Wright   (Ohio)  636. 

A  commission  to  Wm.  J.  was  pre- 
sumed to  have  been  properly  exe- 
cuted by  Wm.  H.  J.  Newton  v. 
Porter,  69  N.  Y.  133,  25  Am.  Rep. 
152. 

52.  Plummer  v.  Roads,  4  Iowa 
587;  Jones  V.  Smith,  6  Iowa  229; 
State  V.  Cross,  68  Iowa  180,  26  N. 
W.  62. 

It  was  held  that  a  commission  di- 
rected to  T.  N.  Barnham  could  not 
be  executed  by  T.  N.  Barham.  Kirk 
V.  Suttle,  6  Ala.  670. 

And  that  a  commission  to  George 
Dunlair  could  not  be  executed  by 
George  Dunbar.  Broyfogb  r.  Beck- 
ley,  16  Serg.  &  R.   (Pa.)  264. 

And  that  a  commission  directed  to 
S.  B.  Henry  was  improperly  exe- 
cuted by  S.  B.  Huey,  although  there 
was  evidence  to  show  that  it  had 
been  intended  to  issue  the  commis- 
sion to  the  latter  person.  Lodge  v. 
Thompson,  26  U.  C.     R.  588. 

It  was  held  inadmissible  to  show 
that  a  commission  directed  to  Dun- 
can Bowie  was  intended  to  have  been 
directed  to  Torquil  Bowie,  the  for- 
mer being  dead  at  the  time.  Mary- 
land Ins.  Co  V.  Bossiere,  9  Gill  &  J. 
(Md.)    121. 

It  cannot  be  presumed  that  the 
"clerk  of  the  district  court"  of  a 
county  in  another  state  is  the  same 
person  as  the  "  clerk  of  the  court 
of  common  pleas "  of  said  county. 
Plummer  v.   Roads,  4  Iowa  587. 

Nor  can  it  be  presumed  that  "  Wil- 
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Ham  Chchill,  clerk  of  the  district 
court  of  Goodhue  County,  Minnesota 
Territory,"  and  "  William  Colville, 
Jr.,  clerk  of  the  first  judicial  court 
of  Minnesota  Territory,  in  and  for 
the  County  of  Goodhue,"  are  the 
same  person.  Jones  v.  Smith,  6 
Iowa  229. 

Nor  is  a  notary  public  of  "  the  city 
of  B."  prima  facie  a  notary  public 
of  "  the  county  of  B."  State  v. 
Cross,  68  Iowa  180,  26  N.  W.  62. 

53.  Lesne  v.  Pomphrey,  4  Ala.  yy ; 
Pilmer  v.  Branch  of  State  Bank,  16 
Iowa  321  ;  Strayer  v.  Wilson,  54 
Iowa  ■  565,  7  N.  W.  7 ;  Flower  v. 
Downs,  12  Rob.  (La.)  loi ;  Bonella 
V.  Maduel.  26  La.  Ann.  112;  Wright 
v.  Jessup,  3  Duer  (N.  Y.)  642; 
Hemenway  v.  Knudson,  73  Hun  227, 
25  N.  Y.  Supp.  1,018;  Renwick  v. 
Renwick,  10  Paige  (N.  Y.)  420;  Pre- 
digested  Food  Co.  v.  Scott,  28  App. 
Div.  59,  50  N.  Y.  Supp.  896.  See  also 
M'Vicar  v.  Woolcot,  3  Caines  (N. 
Y.)  321,  Colem.  &  C.  Cas.  501. 

Members  of  Firm It  is  not  suf- 
ficient to  give  the  firm  name  only, 
where  the  depositions  of  individual 
members  of  the  partnership  are  de- 
sired. Lazarus  v.  Schroder,  49  App 
Div.  393,  63  N.  Y.   Supp.  359. 

Death  cf  Witness On  the  death 

of  a  party  named  as  a  witness  in  a 
commission,  the  name  of  a  different 
witness  cannot  be  inserted,  but  a 
new  commission  must  issue.  M'Vicar 
V.  Woolcot,  3  Caines  (N.  Y.)  321, 
Cclcm.  &  C.  Cas.  501. 

Open  Commission An  order  for 

an  open  commission  should,  where 
possible,  state  the  names  of  the  wit- 
nesses, and  both  parties  should  have 
the  right  to  name  any  witness  de- 
sired to  be  examined.  Corbin  v.  An- 
derson, 84  App.  Div.  268,  82  N.  Y. 
Supp.  683. 

54.  Hubcr    v.     Huber,     17    Phila. . 
(Pa.)   322,  41   Leg.  Int.  Z77- 
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some  jurisdictions  unless  for  special  reasons  the  court  so  orders.^' 
Unknown  Witnesses.  —  In  most  jurisdictions  the  courts  have 
authority,  upon  proper  showing,  to  grant  commissions  to  take  the 
testimony  of  witnesses  out  of  the  jurisdiction  whose  identity  is 
then  unknown. ^° 

Errors.  —  A  deposition  should  not  be  suppressed  or  rejected 
because  of  the  omission  of  a  middle  initial  in  the  name  of  a  witness,'"*' 
or  of  a  variance  in  such  middle  initial  in  the  commission  and  the 
deposition,^*  nor  because  of  the  misspelling  of  the  name  of  a  witness 
where  the  name  as  misspelled  is  idem  sonans  with  the  true  name,^® 
nor  because  of  any  other  slight  error  in  the  naming  of  the  witness 


55.  Cot  Co.  V.  Sternberger,  12 
Wkly.  Notes  Cas.  (Pa.)  290;  Huber 
V.  Huber,  17  Phila.  (Pa.)  322,  41 
Leg.  Int.  377;  Lowry's  Estate,  17 
Pa.  Co.  Ct.  R.  131,  4  Pa.  Dist.  R. 
690;  Heaton  v.  Findlay,  12  Pa.  St. 
304;  Smith  V.  Pincombe,  16  Sim. 
(Eng.)  497,  18  L.  J.  Ch.  211,  13  Jur. 
91,  158. 

But  see  Commonwealth  v.  Miller,  5 
Pa.  Dist.  R.  186,  16  Pa.  Co.  Ct.  R. 
656,  13  Lane.  L.  Rev,  135;  Parker  v. 
Nixon,  Baldw.   (U.  S.)  291. 

Names  of  Witness. —  The  court 
may  require  the  names  of  the  wit- 
nesses to  be  furnished  to  the  other 
party  on  proper  cause  shown.  Low- 
ry's Estate,  17  Pa.  Co.  Ct.  R.  131,  4 
Pa.  Dist.  R.  690;  Legette  v.  Austm, 
I  Clark    310,  2  Pa.  L.  J.  247- 

But  it  seems  that  a  party  will  not 
be  required  to  furnish  the  names  of 
witnesses  to  his  adversary  to  enable 
the  latter  to  more  easily  prepare  in- 
terrof^atories.  Cot  Co.  v.  Sternber- 
ger, 12  Wkly.  Notes  Cas.   (Pa.)  290. 

A  commission  to  take  the  deposi- 
tion of  persons  to  be  named  "by  the 
defendant "  is  improper  where  the 
statute  directs  that  it  shall  issue  to 
take  the  deposition  of  persons  to  be 
named  by  "  either  party."  McLean  v. 
Thorp.  4  Mo.  256. 

English  Practice —  Under  the 
English  statute  it  is  held  proper  to 
issue  commissions  to  examine  wit- 
nesses mmed  "  and  others."  Beres- 
ford  V.  Easthope,  8  D.  P.  C.  (Eng.) 
294,  4  Jur.  104;  Nadin  v.  Bassett,  53 
L.  J.,  Ch.  (Eng.)  25^.  2S  Ch.  D.  21, 
49  L.  T.  454,  32  W.  R.  70. 

56.  Murray  v.  Winter,  2  Mart.  (O. 
S>  (La.)  ico;  Shaffer  v.  Wilcox,  2 
Hall  502;  The  Infanta,  Abb.  Adm. 
263,  13  Fed.  Cas.  No.  7,030. 
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But  see  Hemenway  %'.  Knudson,  y^ 
Hun  227.  25  N.  Y.  Supp.  1,018. 

Unknown  Witnesses —  Where  it 
was  shown  by  affidavit  that  the  facts 
to  be  proved  were  known  only  by 
persons  in  the  employment  of  the 
other  party  in  a  foreign  country,  it 
was  ordered  that  the  commission  is- 
sue in  blank  as  to  the  namfs  of  the 
witnesses,  or  that  the  cause  be  stayed 
until  the  names  of  such  persons  could 
be  discovered.  Shaffer  v.  Wilcox,  2 
Hall  (N.  Y.)  502. 

It  has  been  ordered  that  a  commis- 
sion issue  in  blank  as  to  the  names  of 
witnesses  to  prove  some  distinct  fact 
named  in  a  special  case  on  interroga- 
tories attached.  McMahon  v.  Allen, 
18  Abb.  Pr.   (N.  Y.)   292. 

57.  McCutchen  v.  Loggins,  109 
Ala.  457,  19  So.  810;  Straytr  z\  Wil- 
son, 54  Iowa  565,  7  N.  W.  7;  Brooks 
V.  McKean,  2  Cooke  (Tenn.)   162. 

58.  Jordan  v.  Hazard,  10  Ala. 
221  ;  Doane  v.  Glenn,  i  Colo.  495 ; 
Keene  v.  Meade,  3  Pet.  (U.  S.)  i; 
affirming  3  Cranch  C.  C.  51,  16  Fed. 
Cas.  No.  9,373- 

59.  L-nder  this  rule  the  following 
names  have  been  held  idem  sonans : 
John  Macke  and  John  McKay,  In- 
ternational &  G.  N.  R.  Co.  V.  Kin- 
dred, 57  Tex.  491  ;  Charles  Emlay 
and  Charles  Emerly,  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Dani-ls,  i  Tex.  Civ. 
App.  695,  20  S.  W.  955 ;  Ellin  D.  and 
Ellen  D.,  Straycr  v.  Wilson,  54  Iowa 
565,  7  N.  W.  7;  Lewis  and'  Louis, 
Marr  v.  Wetzel,  3  Colo.  2;  Mary  A. 
Glaspell  and  Mary  A.  C,-- spell,  Ellis 
V.  Spaulding,  39  Mich.  366. 

Under  a  commission  to  take  the 
depositions  of  "Jimes  Willis," 
"  Henry  Gibson,"  "  Alevander  Rcb- 
sen  "  and  "  Mahalde   Elliott  "   it  was 
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which  is  not  misleading  to  the  adversary  party.*^"  But  where  the 
error  is  such  as  to  be  misleading,  the  deposition  may  be  rejected  or 
suppressed. ^^ 

D.  Directions. — Various  statutes  and  rules  of  court  require  direc- 
tions for  the  execution  or  return  of  the  commission,  or  both,  to  be 
inserted  therein  or  endorsed  thereon  or  annexed  thereto."-     In  some 


held  improper  to  take  the  depositions 
of  "Jas.  Millis,"  "Harvey  Gipson," 
"  Mahal  Elliott  "  and  "  Alexander  M. 
Robertson."  Strayer  V.  Wilson,  54 
Iowa  565,  7  N.  W.  7- 

60.  Evans  z:  Ncrris,  i  Ala.  511; 
Jordan  v.  Hazard,  10  Ala.  221 ;  Reese 
V.  Beck,  24  Ala.  651;  Buckner  v. 
Stewart,  34  Ala.  529;  Tompkins  z\ 
Williams.  19  Ga.  569;  Hobbs  v.  God- 
love,  17  Ind.  359;  Beale  v.  Brandt,  7 
La.  583;  Gordon  v.  Nelson,  16  La. 
321;  Rust  V.  Eckler,  41  N.  Y.  488; 
Atkinson  v.  Wilson,  31  Tex.  643; 
Keene  v.  Meade,  3  Pet.  (U.  S.)  I,  af- 
firming 3  Cranch  C.  C.  51,  16  Fed. 
Cas.  No.  9,373- 

See  also  Boone  v.  Janney,  2  Cranch 
C.  C.  312,  2  Fed.  Cas.  No.  1,642. 

Mistakes  in  Naming  Witnesses. 
Under  this  rule  courts  have  received 
in  evidence  the  depositions  of  "  Rol- 
and G."  and  "  Isaac  S."  taken  under 
a  commission  naming  "  Robert  G." 
and  "Isaac  P."  Jordan  v.  Hazard, 
10  Ala.  221. 

The  deposition  of  Lurana  A.  At- 
kinson taken  under  a  commission  and 
notice  naming  Nancy  L.  Atkinson. 
Atkinson  v.  Wilson,  31  Tex.  643. 

The  deposition  of  "  M.  H.  B.  of 
Sandusky,  Ohio,"  a  "  peddler  "  under 
a  commission  to  take  the  deposition 
of  "M.  H.  B.  of  Janesville,  Wis., 
laborer."  Smith  v.  Castles,  i  Gray 
(Mass.)    108. 

The  answer  of  H.  W.  and  Mrs. 
N.  E.  W.  taken  to  interrogatories 
addressed  to  Herman  W.  and  Mrs. 
H.  W.,  where  the  persons  were 
shown  to  be  the  same.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Morris,  (Tex. 
Civ.  App.),  60  S.  W.  813;  affirmed  61 
S.  W.  709. 

Representative  Capacity —  A  com- 
mission is  not  fatally  defective  be- 
cause it  does  not  recite  that  the  ac- 
tion is  against  the  defendants  as  ad- 
ministrators where  they  are  not  mis- 
led th  reby.  Hobbs  v.  Godlove,  17 
Ind.  359- 
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The  failure  of  the  commission  to 
show  that  the  plaintiff  sues  as  execu- 
tor is  cured  wliere  the  fact  is  shown 
in  the  interrogatories  attached. 
Reese  v.  Beck,  24  Ala.  651. 

So  where  the  commission  names  a 
party  as  administrator  without  add- 
ing the  name  of  his  intestate,  the  de- 
fect may  be  supplied  by  reference  ta 
the  other  papers.  Buckner  v.  Stew- 
art, 34  Ala.  529. 

61.  Smith  V.  Westerfield,  88  Cal. 
374,  26  Pac.  206;  Scholes  v.  Acker- 
land,  13  111.  650;  Henderson  v.  Car- 
gill,  31  Miss.  367;  Brown  v.  South- 
worth,  9  Paige  (N.  Y.)  35i-  See 
also  Denny  v.  Horton,  3  N.  Y.  Civ. 
Proc.  255,  II  Daly  358. 

"  It  is  not  every  variance  in  the 
names  of  witnesses  that  will  render 
the  deposition  invalid.  But  the  party 
has  the  right  to  rely  on  the  notice, 
and  to  presume  the"  deposition  of  no 
person  not  named  therein  will  be 
taken.  He,  therefore,  can  intelli- 
gently determine  whether  he  desires 
to  file  cross-interrogatories."  Strayer 
V.  Wilson,  54  Iowa  565,  7  N.  W.  7- 

It  is  net  proper  to  show  the  iden- 
tity of  the  person  whose  deposition 
was  taken,  with  the  one  differently 
named  in  the  commission,  unless  it 
be  shown  that  such  identity  was 
known  to  the  other  party.  Smith  v. 
Westerfield,  88  Cal.  374,  26  Pac.  206. 

The  deposition  of  Nancy  Griffith 
was  held  to  have  been  improperly 
taken  under  a  commission  naming 
Nancy  Griffin.  Henderson  v.  Cargill, 
31  Miss.  367. 

And  the  deposition  of  "  Seymour 
R."  under  a  commission  to  take  that 
of  "  Seigmund  R."  Scholes  v.  Ack- 
erland,  13  HI-  650.  ^^ 

A    deposition    of    "James    M.    T._ 
under  a  commission  to  take  the  testi- 
mony of  "Jno.  T."     Smith  v.  West- 
erfi-ld,  88  Cal.  374,  26  Pac.  206. 

62.     Smith  V.  Randall,  3  Hill   (N. 

Y.)   495-     . 
Instructions.  —  A     statutory     re- 
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states  the  commission  should  contain  a  direction  as  to  the  notice  to 
be  given. °^  In  some  states  it  must  specify  the  return  day;*'*  but  it 
would  seem  in  the  absence  of  some  special  statute  or  rule  of  court, 
no  time  lor  the  return  of  the  commission  need  be  specified.'^"  In 
naming  the  commissioner  and  witnesses,  and  in  other  particulars, 
it  must  follow  the  order  allowing  it.®"* 

E.  Authentication.  —  A  commission  is  usually  issued  by  the 
clerk  of  the  court  under  his  certificate,  and  the  seal  of  the  court,  and 
pursuant  to  the  order  of  the  court.  A  commission  so  issued  is 
issued  "  by  the  court."*^^     A  deputy  clerk,  whose  ofhce  is  recognized 


quirelnent  that  directions  for  its  re- 
turn shall  be  endorsed  upon  the 
commission,  is  substantially  com- 
plied with  when  the  directions  are 
inserted  in  the  body  of  the  commis- 
sion. Hall  V.  Barton,  25  Barb.  (N. 
Y.)  274. 

And  also  where  the  directions  are 
endorsed  upon  the  interrogatories 
and  the  interrogatories  are  attached 
to  the  commission.  Hurd  v.  Pend- 
righ,  2  Hill  (N.  Y.)  502. 

A  deposition  regularly  taken 
should  not  be  suppressed  because  the 
instructions  attached  thereto  have 
not  been  signed  by  the  clerk  or  coun- 
sel as  required  by  rule  of  court. 
United   States  v.   Pings,  4  Fed.  714. 

Where  the  commission  bears  a 
specific  date,  a  direction  to  take  the 
deposition  "  tomorrow  "  is  sufficient- 
ly definite  as  to  the  time  when  the 
deposition  is  to  be  taken.  Wolfe  v. 
Parham,  18  Ala.  441. 

63.  Ferguson  v.  Morrill,  Brayt. 
(Vt.)  41. 

But  see  Young  v.  Mackall,  4  Md. 
362. 

64.  Herndon  v.  Givens,  16  Ala. 
261;  Flower  v.  Swift,  8  Mart.  (N. 
S.)  (La.)  449;  Follain  v.  Lefevre,  3 
Rcb.   (La.)    13. 

65.  Scott  V.  Babcr,  13  Ala.  182; 
Duncan  v.  Hill,  19  N.  C.  291.  See 
also  Smith  v.  Cokefair,  8  Pa.  Co.  Ct. 
R.  45- 

Where  the  commission  was  made 
returnable  at  a  day  when  no  court 
was  held,  the  return  was  treated  as 
surplusage.  Scott  v.  Baber,  13  Ala. 
182. 

Testing. —  It  has  been  held  that  a 
commission  is  r.ct  a  writ  within  the 
mraning  of  a  statute  providing  for 
testing  writs  in  the  term.     Nichol  v. 


Alison,    II    Q.    B.    (Eng.)    i,oc6,    17 
L.  J.,  Q.  B.  355,  12  Jur.  578. 

66.  Marshall  v.  Frisbie,  i  Munf. 
(Va.)  247;  Snydnor  v.  Palmer,  29 
Wis.  226;   Smith  v.  Babcock,  9  Ont. 

P.  R.   175- 

A  commission  to  take  testimony 
absolutely  under  an  order  to  take 
testimony  de  bene  esse  was  held  to 
authorize  the  taking  of  deposition  de 
bene  esse.  Hodges  v.  Nance,  i  Swan 
(Tenn.)   57. 

67.  Smith  v.  North  American 
Mining  Co.,  i  Nev.  423;  Goodyear 
V.  Vosburgh,  41  How.  Pr.  (N.  Y.) 
421 ;  Haviland  v.  Simons,  4  Rich.  L. 
(S.  C.)  338. 

Where  the  commission  is  signed 
by  the  clerk  and  sealed  with  the  seal 
of  the  court  it  will  not  be  presumed 
that  blanks  filled  in  by  the  attorney 
of  the  moving  party  were  so  filled 
after  the  signing  and  sealing. 
Dwight  V.  Splane,  11  Rob.  487. 

Where  the  clerk  of  the  district 
court  was  ex  officio  clerk  of  the 
county  court  and  there  was  no  spe- 
cial provision  of  law  for  suing  out 
commissions  in  the  county  court,  it 
was  held  the  commission  to  take 
depositions  for  use  in  the  county 
court  might  issue  in  the  name  of  the 
district  court  by  its  clerk  and  under 
its  seal.  Pclamourges  v.  Clark,  9 
Iowa  I. 

After  Reference —  The  commis- 
sion may  be  issued  by  the  clerk  or 
his  deputy,  although  the  whole  case 
has  been  referred  to  a  referee. 
Brooks  V.  Brooks,  16  S.  C.  621. 

Under  some  statutes  a  commis- 
sion may  be  issued  by  a  referee  to 
whom  the  case  has  been  referred. 
Paddock  v.  Kirkham,  102  N.  Y.  597, 
8  N.  E.  214. 
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by  law,  may  issue  the  commission.*'®  The  commission  should  be 
signed  by  the  clerk  or  h.s  authorized  deputy,  but  it  is  sufficient 
ordinarily  that  it  be  signed  by  the  judge  of  ihe  court.^^  As  a  rule 
it  must  be  sealed  with  the  seal  of  the  courtJ" 

3.  Exhibits.  —  In  the  absence  of  a  statutory  requirement,  docu- 
ments to  be  submitted  to  or  identified  by  the  witness  need  not  be 
attached  to  the  commission  or  interrogatories.'^^     It  is  sufficient  that 


But  see  Rathbun  v.  Ingersoll,  2 
Jones  &  S.   (N.  Y.)   2il. 

Mandamus  to  Clerk.  —  Where  a 
clerk  of  court  refused  to  file  inter- 
rogatories and  issue  a  commission  in 
a  contested  election  case,  he  was 
mandamused  to  do  so.  Roney  v. 
Simmons,  97  Ala.  88,  11   So.  740. 

68.  Rhodes  v.  Myers,  16  La.  Ann. 
398;  Davidson  v.  West  Oxford  Land 
Co.,  118  N.  C.  368,  24  S.  E.  14; 
Brooks  V.  Brooks,  16  S.  C.  621 ; 
Miller  v.  George,  30  S.  C.  526,  9  S. 
E.  659.  See  also  Linskie  v.  Kerr, 
(Te.x.;,34S.  W.  765. 

69.  Goodyear  v.  Vosburgh,  41 
How.   Pr.    (N.  Y.)   421. 

But  see  Blakeslee  v.  Dye,  i  Colo. 
App.  118,  27  Pac.  881. 

A  commission  in  the  hand  writing 
of  the  clerk  and  bearing  the  usual  at- 
testation clause  denoting  its  official 
character,  is  not  void  because  of  the 
omission  of  the  clerk,  through  inad- 
vertence, to  sign  it.  Steptoe  v.  Read, 
19  Gratt  (Va.)   i. 

70.  Reese  v.  Beck,  24  Ala.  651; 
Blak:slee  v.  Dye,  I  Colo.  App.  118, 
27  Pac.  881 ;  Byington  v.  Moore,  62 
Iowa  470,  17  N.  W.  644;  Whitney  v. 
Wyncoop,  4  Abb.  Pr.  (N.  Y.)  370; 
Tracy  v.  Suydam,  30  Barb.  (N.  Y.) 
no;  Ford  v.  Williams,  24  N.  Y.  359; 
Mason  &  Hamlin  Organ  Co.  v.  Pugs- 
ley,  19  Hun  (N.  Y.)  282;  Freeman 
V.  Lewis,  27  N.  C.  91 ;  Sehorn  v. 
Williams,  51  N.  C.  575;  Davidson  v. 
West  Oxford  Land  Co.,  118  N.  C. 
368,  24  S.  E.  14;  Loy  V.  Kennedy,  I 
Walts  &  S.  (Pa.)  396. 

Seal A  commission  is  within  the 

terms  of  a  statute  providing  that 
process  to  his  own  county  ne:d  not 
be  sealed  by  the  clerk.  McArter  v. 
Rhea,  122  N.  C.  614,  30  S.  E.  128; 
Duncan  v.  Hill,  19  N.  C.  291. 

A  statute  providing  that  returns 
may  issue  to  the  county  without  the 
seal   of  court,   does  not  remove  the 


requirement  that  a  commission  to 
take  depositions  out  of  the  county 
must  be  sealed.  Freeman  v.  Lewis, 
27  N.   C.  91. 

Where  a  judge  of  court  received 
an  unsealed  commission  and  deposi- 
tion taken  thereunder,  and  gave  a 
certified  copy  of  the  same  under 
seal,  the  copy  was  admitted  in  evi- 
dence on  the  ground  that  such  seal- 
ing was  equivalent  to  a  subsequent 
authentication  of  the  commission. 
Loy  V.  Kennedy,  i  Watts  &  S.  (Pa.) 
396. 

Waiver  of  Seal.  — A  stipulation 
"  that  the  annexed  commission  do 
issue "  was  held  to  be  a  waiver 
of  the  affixing  of  a  seal  thereto. 
Churchill  v.  Carter,  15  Hun  (N.  Y.) 
385. 

Authentication  of  Foreign  Com- 
mission—  It  is  sufficient  that  a  com- 
mission from  another  state  bears  the 
seal  of  the  court  issuing  it  and  it 
need  not  be  authenticated  as  a  record 
of  such  court  under  the  United 
States  statute.  Mencke  v.  Slrause, 
17  Phila.  (Pa.)   104,  41  Leg.  Int.  154. 

71.  Robinson  v.  Savage,  124  III. 
266,  15  N.  E.  850;  Forbes  v.  Fahr- 
mer,  15  La.  Ann.  319;  Butler  v.  Lee, 
32  Barb.  (N.  Y.)  75;  Kohn  v.  Teller, 
2    Wkly.    N.    Cas.    (Pa.)    487. 

But  see  Wells  v.  Jackson  Mfg.  Co., 
47  N.  H.  235,  90  Am.  Dec.  575. 

Genuineness  of  Instruments The 

rule  is  the  same  where  the  issue  is 
the  genuineness  of  a  draft  or  note. 
Butler  V.  Lee,  32  Barb.  (N.  Y.)  75; 
Kohn  V.  Teller,  2  Wkly.  Notes  Cas. 
(Pa.)  487- 

The  court  refused  to  require  the 
plaintiff  in  an  action  upon  a  prom- 
issory note  which  the  defendant 
claimed  was  a  forgery,  to  attach  the 
note  to  a  commission  at  the  instance 
of  the  defendant.  Stevens  v.  Blake, 
5  Kan.  App.  124,  48  Pac.  888. 

But  it  would  seem  that  a  court  has 
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such  documents  be  exhibited  to  the  witness  on  his  examination." 

4.  Issuanco.  —  The  commission  should  not  issue  before  the  expira- 
tion of  the  time  fixed  by  statute,  rule  or  notice,"  but  it  may  issue  at 


jurisdiction  to  require  the  subject 
mattLT  of  a  suit  to  be  attached  to  a 
commission  to  be  sent  out  of  the 
jurisdiction  of  the  court  for  the  pur- 
pose of  identification  by  witnesses. 
Chaplin  v.  Puttick,  2  Q.  B.  (Eng.) 
i6o,  78  L.  T.  410,  67  L.  J.  Q.  B.  N. 
S.  516. 

Troving  Will —  Though  it  is  un- 
usual to  do  so,  a  surrogate  has  the 
power  to  direct  that  an  original  will 
be  sent  with  the  commission  to  prove 
it.  Estate  of  Gee,  24  Civ.  Proc.  241, 
33  N.  Y.  Supp.  425. 

A  statute  authorizing  probate  court 
to  take  the  deposition  of  a  non-resi- 
dent witness  or  a  dcdimus  with  the 
will  attached  does  not  limit  the 
power  of  th;  circuit  court  or  appeal 
to  take  depositions  on  a  commission 
without  the  will  attached.  Robinson 
V.  Savage,  124  111.  266,  15  N.  E.  850. 
It  has  been  held  proper  to  forward 
the  original  will  with  interrogatories 
to  prove  it  upon  a  special  order  with 
proper  security.  Amory  v.  Fellows, 
5  Mass.  219. 

Copies  of  Papers — It  is  proper 
to  attach  copies  of  notes  to  inter- 
rogatories where  the  purpose  in  so 
doing  is  merely  to  identify  or  de- 
scribe the  notes  to  the  witness,  with 
no  view  of  proving  the  contents. 
First  National  Rank  of  Chaffin,  118 
Ala.  246,  24  So.  80. 

72.  Robinson  v.  Savage,  124  111. 
266,  15  N.  E.  850;  Weidncr  v.  Con- 
ner, 9  Pa.  St.  78. 

In  an  action  on  a  promissory  note, 
the  signature  to  which  was  not  de- 
nied, the  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
original  note  was  shown  to  the  wit- 
ness, though  not  referred  to  in  the 
intjrrogatorics.  Smith  v.  Castles,  i 
Gray   (Mass.)    ic8. 

73.  Coxe  V.  Ewing,  4  Yeates 
(Pa.)  429;  Machine  Co.  v.  Shillow, 
14  Lane.  Bar  (Pa.)  58;  Van  Am- 
ringe  v.  Ellmaker,  4  Pa.  St.  281. 
But  see  Tussey  v.  Behmer,  9  Lane. 
Bar  (Pa.)  45- 

Where  the  court  had  entered  an 
order  for  a  commission  and  the  cir- 


cumstances required  dispatch,  a  dep- 
osition tak;n  before  the  actual  is- 
suance of  the  commission  was  ad- 
mitted in  evidence.  Port.r  v.  Beltz- 
hoover,  2  Har.   (Del.)  484. 

It  was  held  that  an  irregularity  in 
issuing  a  commission  before  a  rea- 
sonable time  had  elapsed  to  strike 
commissioners,  was  cured  where  no- 
tice was  given  and  a  r.asonable  time 
allowed  for  that  purpose  before  the 
commission  was  forwarded.  De  So- 
bry  V.  De  Laistre,  2  Har.  &  J.  (Md.) 
191,  3  Am.  Dec.  535. 

Computing  Time.  —  In  computing 
the  time  of  notice  of  suing  out  of  a 
commission,  the  day  on  which  the 
notice  was  given  was  excluded  and 
that  on  which  the  commission  issued 
was  included.  Bonney  v.  Cocke,  61 
Iowa  303,  16  N.  W.  139- 

Interrogatories  ITot  on  File.  —  It 
was  held  to  be  no  objection  that  the 
notice  and  interrogatories  were  not 
on  file  the  day  the  commission  was 
to  issue,  where  both  had  been  served 
on  the  adverse  party.  Bonney  v. 
Cocke,  61  Iowa  303,  16  N.  W.  I39- 

Parol  Evidence  to  Correct  Date. 
Parol  evidence  was  admitted  to  show 
that  the  date  on  the  dcdimus  was  er- 
roneous and  that  it  was  not,  in  fact, 
issued  until  after  suit  had  been  be- 
gun. Curie  V.  Beers,  3  J.  J.  Marsh. 
(Ky.)    170. 

Waiver  of  Delay — Where  the 
adverse  party  has  filed  cross-inter- 
rogatories and  taken  out  a  commis- 
sion thereon,  the  moving  party  may 
take  out  a  commission  without  wait- 
ing the  expiration  of  the  regular 
time.  The  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.   193,  41   S.  W.   117. 

By  writing  at  the  foot  of  the  inter- 
rogatories served  upon  him  "  Let 
commission  issue  as  proposed "  the 
attorney  of  the  adverse  party  waives 
further  delay  in  the  issuance  of  Hie 
commission.  Baltimore  &  O.  R.  Co. 
V.  State,  60  Md.  449. 

Disposing  of  Objections.  —  Objec- 
tions to  the  issuance  of  a  commission 
should  be  disposed  of  before  the 
commission    is   issued.     Machine   Co. 
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a  later  time.''*  When  cross-interrogatories  have  not  been  filed  in 
proper  time,  the  commission  may  issue  ex  parle.'^  If  interrogatories 
and  cross-interrogatories  have  been  filed,  a  commission  may  be 
taken  out  by  the  party  filing  cross-interrogatories.'" 

In  chancery  the  carriage  of  the  commission  is  entrusted  to  the 
m.oving  party,  usually  the  complainant.'^  It  seems  that  in  the 
absence  of  rule  or  statute  it  need  not  be  forwarded  under  seal.''^ 

IX.  LETTERS  ROGATORY. 

When  a  witness  is  in  another  jurisdiction  where  the  local  law 
does  not  permit  of  the  execution  of  a  foreign  commission,  or  the 
compulsory  attendance  of  the  witness  cannot  be  had,  the  court  in 
which  the  action  is  pending  may  issue  letters  rogatory  to  any 
judge  or  tribunal  having  jurisdiction  of  civil  causes  in  such  state 
or  country.  The  letters  recite  the  pendency  of  the  cause,  and  the 
residence  there  of  a  material  witness,  naming  him,  without  whose 
testimony  justice  cannot  be  done  between  the  parties,  and  request 
the  judge  or  tribunal  to  cause  the  witness  to  come  before  him, 
or  them,  and  answer  interrogatories  annexed,  and  to  cause  his 
deposition  to  be  committed  to  writing  and  returned  with  the  letters 
rogatory,  and  then  offer  to  render  a  mutual  service  when  required.'^® 


V.  Shallow,  12  Lane.  Bar  (Pa.)  58. 
See  also  Gooday  v.  Corlies,  i  Strob. 
L.  (S.  C.)    199- 

74.  Bonnty  v.  Cocke,  61  Iowa 
303,  16  N.  W.  139;  Hatton  v.  Mc- 
Clish,  6  Md.  407. 

Neglect  to  issue  a  commission  un- 
til after  the  day  named  in  the  notice 
is  an  "  unimportant  deviation "  not 
vitiating  the  commission.  Bonney  v. 
Cccke,  61  Iowa  303,  16  N.  W.  139. 

75.  O'Neill  V.  Henderson,  15  Ark. 
235,  60  Am.   Dec.  568. 

Where  the  party  notified  neglects 
to  name  a  commissioner  under  rule 
of  court  after  notice  and  within  the 
time  fixed,  he  waives  the  right  to  a 
s:cond  commissioner  and  consents 
that  the  deposition  may  be  taken  by 
one.  Prevail  v.  Bache,  5  Cranch 
(U.  S.  C.  C.)  463,  9  Fed.  Cas.  No. 
5,113;  Billingslea  v.  Smith,  77  Md. 
504,  26  Atl.  1,077;  Cover  v.  Smith, 
82  Md.  586,  34  Atl.  465. 

76.  Burton  v.  Galveston,  H.  &  S. 
A.  R.  Co.,  61  Tex.  526.  See  also 
St.  Louis  &  S.  F.  R.  Co.  V.  Skaggs, 
(Tex.   Civ.   App.),   74   S.    W.   783. 

"  Any  other  course  might  lead  to 
great  wrong.  A  person  desiring  to 
avoid    the     testimony     of    a    witness 
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whom  he  knew  would  testify  favor- 
ably to  his  adversary,  if  the  rule 
was  as  contended  for  by  the  appel- 
lant, could  file  just  such  interroga- 
tories as  would  bring  out  the  evi- 
dence desired  by  his  adversary,  and, 
upon  the  same  being  crossed,  take 
out  a  commission  and  put  it  in  his 
pocket,  never  intending  to  take  the 
deposition,  which,  but  for  his  appar- 
ent preparation  to  take,  his  advers- 
ary would  have  obtained."  Burton 
V.  Galveston,  H.  &  S.  A.  R.  Co.,  61 
Tex.  526. 

Second  Commission.  —  Where  there 
is  reason  to  believe  that  a  commis- 
sion will  not  be  executed,  the  mov- 
ing party  should  use  diligence  to 
cause  another  to  be  issued.  Lee  v. 
Lee,  I  La.  Ann.  318. 

77.  Machine  Co.  v.  Shillow,  14 
'Lzvc.  Bar   (Pa.)   58. 

78.  Amee  v.  Wilson,  22  Me.   116. 
The  fact  that  the  commission  was 

sent  to  the  witness  instead  of  to  the 
officer,  where  the  witness  delivered 
it  to  the  officer  and  no  prejudice  is 
shown  to  have  b^en  caused,  r^ops  not 
invalidate  the  deposition.  Phelps  v. 
Walkey,  84  Iowa  120.  50  N.  W.  560. 

79.  "  The  only  difference  between 
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The  depositions  are  taken  according  to  the  rules  of  evidence  obtain- 
ing in  the  jurisdiction  to  which  the  letters  rogatory  are  directed  f^ 
and  therefore  such  letters  are  not  granted  unless  it  be  shown  that  the 
depositions  cannot  be  taken  under  an  ordinary  commission.*^ 

X.  INTEEROGATORIES. 

1.  Necessity  for.  —  in  Equity.  —  Under  the  chancery  practice 
depositions  were  taken  regularly  upon  written  interrogatories  and 
cross-interrogatories  whether  before  examiners  or  under  commis- 
sions.®^ 

In  Federal  Courts.  —  Such  was  formerly  the  regular  practice  in 
equity  cases  in  the  United  States  courts.®^  The  present  general 
practice  is  to  examine  witnesses  orally  before  examiners,  upon  notice 


such  a  commission  and  the  statutory 
one  is  that  it  is  directed  to  a  judicial 
tribunal  or  officer  of  the  foreign 
country,  with  a  request  to  summon 
the  witness  and  take  the  testimony, 
instead  of  appointing  a  commissioner 
to  take  it."  Anonymous,  59  N.  Y. 
313. 

Letters  rogatory  may  be  in  the 
name  of  the  court  issuing  them,  in- 
stead of  in  the  name  of  the  sovereign. 
United  States  v.  Denison,  2  Ch.  Ch. 
(Ontj   176. 

For  forms  of  letters  rogatory  see : 
Nelson  v.  United  States,  i  Pet.  C.  C. 
235,  17  Fed.  Cas.  No.  10,116;  State 
V.  Bourne,  21  Or.  218,  27  Pac.  1,048. 

80.  Froude  v.  Froude,  i  Hun  (N. 
Y.)  76,  3  Ihomp.  &  C.  79;  Anony- 
mous, 59  N.  Y.  313;  Union  Square 
Bank  v.  Reichmann,  9  App.  Div.  596, 
41  N.  Y.  Supp.  602;  Kuehling  v. 
Leb.rman,  9  Phila.    (Pa.)    160. 

81.  Ferris  v.  Public  Administra- 
tor, 3  Bradf.  (N.  Y.)  249;  Froude  v. 
Froude,  i  Hun  (N.  Y.)  76,  3  Thomp. 
&  C.  79;  Anonymous,  59  N.  Y.  313; 
Gross  V.  Palmer,  105  Fed.  833 ; 
Fischer  v.  kataray,  El.  Bl.  &  El. 
(Eng.)  321,  27  L.  J.,  Q.  B.  239,  4 
Jur.  (N.  S.)  632,  6  W.  R.  549;  Gason 
V.  Wordsworth,  z  Ves.  Sr.  (Eng.) 
336. 

It  has  been  suggested  that  the  in- 
adequacy of  a  commission  is  shown 
preferably  by  the  issuance  of  such 
a  commission  and  its  return  showing 
th3  impossibility  of  obtaining  the  de- 
sired testimony  thereunder.  Gross  v. 
Palmer,  105  Fed.  833 ;  Buck  v. 
Strong,  6   Pa.   Dist.    R.    116,    19   Pa. 


Co.  Ct.  174,  39  Wkly.  N.  Cas.  541; 
Wilkinson  v.  Starr,  16  Wkly,  N.  Cas. 
(Pa.)  35.  Letters  of  request  lor  uie 
production  of  documents  only  were 
refused.  Cape  Copper  Co.  v.  Comp- 
toir  d'Escompte,  38  W.  R.  (Jing.) 
763. 

The  court  refused  a  commission 
rogatory  to  a  foreign  country  when 
applied  for  upon  the  ground  that  the 
witnesses  who  had  been  examined 
under  a  commission  had  testified 
falsely  because  they  did  not  feel 
themselves  bound  by  an  oath  taken 
before  a  commissioner,  l-rcude  v. 
Froude,  i  Hun  (N.  Y.)  -/S,  3  Thomp. 

&  c.  794. 

An  American  court  will  not  treat 
letters  rogatory  coming  from  another 
state  as  coming  from  a  foreign 
court,  but  will  extend  to  the  party 
all  the  advantages  given  its  citizens, 
as  far  as  practicable.  In  re  Mac- 
kenzie, I  Clark  356,  2  Pa.  L.  J.  343, 
2  Pars.  Eq.  Cas.  227. 

A  court  to  which  letters  rogatory 
are  directed  will  not  inquire  into  the 
regularity  of  the  proceedings  allow- 
ing them;  but  it  may  defer  action 
pending  a  review  of  tlios:  proceed- 
ings in  the  court  granting  the  let- 
ters. In  re  Mackenzie,  i  Clark  356, 
2  Pa.  L.  J.  343,  2  Pars.  Eq.  Cas.  227. 

82.  Payne  v.  Danley.  18  Ark.  441, 
68  ."Vm.  Dec.  187 ;  Saunders  v.  Erwin, 
2  How.  (Miss.)  732;  Van  Hook  v. 
Pendleton,  2  Blatchf.  85,  i  Fish.  Pat. 
R.  205,  28  Fed.  Cas.  No.  16,852. 

83.  Where  the  evidence  in  an 
equity  case  was  to  be  chiefly  from 
books    not    yet    examined    the    court 
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of  election  to  do  so  by  either  party ;  but  testimony  may  be  taken  on 
commission  by  written  interrogatories,  "  for  special  reasons  satisfac- 
tory to  the  court  or  judge."®* 

In  General.  —  Under  the  statutes  or  practice  in  some  jurisdictions 
written  interrogatories  are  required  where  depositions  are  taken 
under  commission,  and  especially  when  so  taken  in  other  jurisdic- 
tions.®^ But  in  the  absence  of  some  contrary  statute  or  rule  of  court 
or  settled  practice,  depositions  may  be  taken  on  oral  interroga- 
tories.®*^ 

Oral  Examination.  —  In  some  jurisdictions  where  depositions  are 
regularly  taken  upon  written  interrogatories,  the  courts  may,  in  their 
discretion,  grant  commissions  for  the  oral  examination  of  wit- 
nesses.®'^ But  the  circumstances  must  be  peculiar  and  the  reasons 
strong  to  justify  the  exercise  of  this  discretion.®®  So  also  courts 
Will  exercise  a  discretion  to  allow  an  oral  cross-examination  of  a 


li^ld  it  unnecessary  to  file  written  in- 
terrogatories. Russell  V.  McLellan, 
3  Wooib.  &  iM.  157,  21  Fed.  Cas.  No. 
12,158. 

84.  Bischofifschrim  v.  Baltzcr,  10 
FcJ.  i;  Henning  v.  Boyle,  112  Fed. 
397- 

For  a  somewhat  similar  state  prac- 
tice, see  Lewis  v.  Fish,  40  III.  App. 
3/5- 

Oral  Examination  Abroad Wit- 

n:sses  may  be  examined  orally  un- 
der a  commission  abroad.  BischofT- 
scheim  v.  Baltzer,  10  Fed.  i ;  Cortes 
Cc.  V.  Tannhauser,  18  Fed.  667. 

85.  Mackey  v.  Briggs,  16  Colo. 
143,  26  Pac.  131  ;  Anderson  v.  Eas- 
ton,  16  Iowa  56;  Shepard  v.  Missouri 
P.  R.  Co.,  85  Mo.  629,  55  Am.  Rep. 
390;  Deshon  v.  Packwood,  16  Abb. 
Pr.  (N.  Y.)  272«;  Buck  v.  Strong, 
6  Pa.  Dist.  R.  116,  19  Pa.  Co.  Ct. 
174,  39  Wkly.  N.  Cas.  541 ;  Gordon 
V.  Elliott,  2  Ch.  Ch.  (Ont.)  471.  See 
also  Fabin  v.  Davis,  5  Iowa  456. 

86.  Wiggms  V.  Pryor,  3  Port. 
(Ala.)  430;  Slate  v.  McCarty,  54 
Kan.  52,  36  Pac.  338;  Smith  v.  Lea- 
vill,  16  Ky.  L.  Rep.  609,  29  S.  W. 
319;  Flavell  V.  Flavell,  20  N.  J.  Eq. 
211;  Chippewa  ValLy  Bank  v.  Na- 
tional Bank,  116  N.  C.  815,  21  S.  E. 
688.  See  also  Glenn  v.  Hunt,  120 
Mr.  330.  25   S.  W.   181. 

87.  Jcnes  v.  Hoyt,  63  How.  Pr. 
(N.  Y.)  94,  10  Abb.  N.  C.  324,  16 
Jo'es  &  S.  T18;  Hart  v.  Ogdensburg 
&  K  C.  R.  Co..  67  Hun  556,  22  N.  Y. 
Supp.  401 ;  Bliss  V.  Hornthal,  87  Hun 
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no,  T,3  N.  Y.  Supp.  1,018;  Kaempfer 
V.  Gorman,  22  N.  Y.  Civ.  Proc. 
34,  63  Hun  631,  17  N.  Y.  Supp.  857; 
Carter  v.  Producers'  Oil  Co.,  5  Pa. 
Dist.  R.  640;  Watson  v.  McDonald, 
8  Ont.  P.  R.  354.  See  also  Egbert 
V.  Citizens'  Insurance  Co.,  7  Fed.  47. 
Where  under  th:  statute  either  party 
may  examine  or  cross-examine  wit- 
nesses orally  under  an  open  commis- 
sion, it  is  error  to  order  the  exam.n- 
ation  to  take  place  on  written  inter- 
rogatories and  cross-interrogatories. 
Clark  V.  Sullivan,  55  Hun  604,  8  N. 
Y.    Supp.   565. 

Written  Interrogatories  Under  Or- 
der for  Oral  Examination Where 

the  witness  was  examined  orally  un- 
der an  order  for  an  oral  examination 
and  cross-examination  and  after- 
wards written  interrogatories  were 
sent  to  the  officer  and  put  to  the  wit- 
ness by  him,  the  deposition  was  ex- 
cluded. Nevitt  V.  Crow,  i  Col.  App. 
453,  29  Pac.  749. 

88.  Froude  v.  Froud^,  I  Hun  (N. 
Y.)  76,  3  Thomp.  &  C.  79;  Beadles- 
ton  V.  Beadleston,  50  Hun  603,  2  N. 
Y.  Supp.  814;  Lentilhon  v.  Bacon, 
65  Hun  626,  20  N.  Y.  Supp.  488; 
Darling  v.  Klock,  74  Hun  248,  26 
N.  Y.  Supp.  445 ;  Einstein  v.  General 
Electric  Co.,  9  App.  Div.  570,  41  N. 
Y.  Supp.  8c8;  Predigested  Food  Co. 
V.  Scott,  28  App.  Div.  59,  50  N.  Y. 
Supp.  896;  Stewart  v.  Russell,  66 
App.  Div.  542,  73  N.  Y.  Sunp.  249; 
Thalmann  v.  Importers  &  Trad'rs' 
Nat.  Bank,  74  App.  Div.  629,  yj  N. 
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witness   examined   on   written   interrogatories   only   upon   a   strong 
showing  ox  the  necessity  therefor.*" 


Y.  Supp.  586;  Burnell  v.  Coles,  23 
Misc.  615,  52  N.  Y.  Supp.  200; 
Sprague  v.  Grecnwald,  4  Pa.  Dist.  R. 
631 ;  Carter  v.  Producers'  Oil  Co.,  5 
Pa.  Dist.  R.  640. 

An  open  commission  was  allowed 
where  the  adverse  party  refused  to 
permit  the  use  of  a  deposition  of 
the  same  witnesses  taken  in  another 
case  involving  the  same  questions,  at 
the  takmg  ot  which  he  had  been  rep- 
resented by  counsel.  Bliss  v.  Horn- 
thai,  87  hun  no,  2Z  N.  Y.  Supp. 
1,018. 

The  use  of  the  term  "open  com- 
mission "  in  this  case  is  probably 
peculiar  to  New  York.  That  term 
ordinarily  signifies  a  commission  that 
does  not  name  the  witnesses ;  here 
it  means  a  commission  for  oral 
examination. 

rir^culty  in  Framing  Interroga- 
tories. —  An  affidavit  stating  that  it 
would  be  impracticable  to  frame  in- 
terrogatories covering  the  evidence 
desired,  but  not  stating  any  facts 
upon  which  such  conclusion  is  based, 
is  not  sufficient.     Stewart  v.  Russell, 

66  App.    Div.    542,   72,    N.    Y.    Supp. 
249. 

In  an  action  by  stockholders  to  re- 
strain the  consolidation  of  corpora- 
tions, an  open  commission  was  or- 
dered wh.re  the  moving  party  had 
no  exact  knowledge  of  the  mtthods 
of  the  corporations  and  did  not  know 
the  names  of  the  persons  in  pos- 
session of  the  books  and  documents, 
or  the  names  of  persons  who  had 
acted  for  the  corporation  at  the  time 
cer.ain  material  events  took  place. 
Hart  V.  Og  Icnsburg  &  L.  C.  R.  Co., 

67  Hun  556,  22  N.  Y.  Supp.  401. 
The  fact  that  the  witnesses  whose 

testimony  was  desired  were  the  of- 
ficials of  a  bank  which  was  a  corre- 
spondent of  the  defendant  bank,  and 
that  srch  officials  refused  plaintiff 
any  information  upon  the  matter  in 
controversy,  was  held  rot  suiT.ciert 
ground  to  justify  the  granting  of  an 
open  commission.  Thalmann  v.  Im- 
porters' &  Traders'  Nat.  Bank,  74 
AnD.  Div.  620,  77  N.  Y.  Supp.  586. 
Unwilling  and  Hostile  Witnesses. 


An  open  commission  has  been 
granted  where  the  witnesses  wero  al- 
leged to  be  unwilling  witnesses  from 
long  business  relations  with  the  ad- 
verse party.  Jones  v.  Hoyt,  63  How. 
Pr.  (N.  Y.)  94,  10  Abb.  N.  C.  324. 
Contra.  —  Kaempfer  v.  Gorman,  22 
Civ.  Proc.  34,  17  N.  Y.  Supp.  857, 
63  Hun  631. 

Where  it  appeared  that  a  witness 
was  reluctant  10  testify  for  the  plain- 
tiff on  account  of  his  employment  by 
the  defendant,  and  it  was  impossible 
to  foresee  whether  he  would  testify 
frankly,  an  open  commission  was 
granted.  Frounfelker  v.  Delaware, 
L.  &  W.  R.  Co.,  81  App.  Div.  67, 
80  N.  Y.  Supp.  701. 

Where:  in  the  contest  of  a  will  for 
undue  influence  and  testamentary  in- 
capacity, the  testator  had  resided  in 
another  stale  for  a  considerable  period 
prior  to  the  execution  of  the  will, 
and  all  the  witnesses  resided  in  that 
state,  it  was  held  proper  to  allow  an 
open  commission  to  take  their  tesii- 
mony.  Corbin  v.  Anderson,  84  App. 
Div.  268,  82  N.  Y.   Supp.  683. 

An  oral  examination  was  granted 
where  the  proposed  witness -s  pos- 
sessed knowledge  material  to  the 
case,  and  where  hostile  to  the  mov- 
ing parly,  and  satisfactory  written 
interrogatories  could  not  be  framed 
in  advance.  Carter  v.  Producers' 
Oil  Co.,  5  Pa.  Dist.  R.  640. 

Where  it  was  necessary  for  the 
plaintiff  in  an  action  for  divorce  to 
prove  her  allegations  by  the  testi- 
mony of  the  Iriends  and  associates 
of  the  defendar.t,  an  oral  examina- 
tion was  allowed.  McCampbell  v. 
McCampbell,  20  Ky.  L.  Rep.  552,  46 
S.  W.  18. 

C9.  Anderson  r.W^st,  9  A'^b.  Pr. 
(N.  S.)  (N.  Y.)  209;  Clayton  v. 
Yarrington,  16  Abb.  Pr.  (N.  Y.) 
273«  ;  Coates  f.  Merrick  Threa.l  Co., 
41  Fed.  72,;  Pole  v.  Rogers,  5  D.  P. 
C.  (Eng. )  632,  4  Scott  479,  3  Bing. 
(N.  C.)  ;8o,  3  Hodges  83,  6  L.  J.  C. 
P.  216. 

Under  a  statute  provieiing  that  the 
court  might  rrant  commissions  on 
such     terms     as     justice     might     re- 
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Letters  Rogatory.  —  It  has  been  held  that  written  interrogatories 
must  accompany  letters  rogatory. °° 

2.  Character.  —  in  General.  —  As  a  general  rule,  the  form  and  sub- 
stance of  written  intt;rrogatories  must  conform  to  the  rules  governing 
questions  asked  upon  the  oral  examination  of  witnesses. °^ 

Leading.  —  Ordinarily  they  must  not  be  leading.'-*^     Interrogatories 


quire,  the  court  granted  a  commis- 
sion to  examine  a  party  in  his  own 
behalf  in  England  on  condition  that 
he  submit  to  an  oral  cross-examina- 
tion. Wainwright  v.  Low,  49  Hun 
283,  I  N.  Y.  Supp.  786. 

Hostile     Witnesses Where     the 

witnesses  to  be  examined  were  hos- 
tile to  the  adverse  party  and  long 
cross-int;rrogatories  would  be  neces- 
sary, the  court  allowed  an  oral  cross- 
examination.  Clayton  v.  Yarrington, 
16  Abb.  Pr.  (N.  Y.)  272,n. 

Difficulty  in  Praming  Cross-inter- 
rogatories—  On  the  granting  of  a 
commission  to  examine  the  principal 
witnesses  in  a  foreign  state,  it  was 
ordered  that  the  adverse  party  be  al- 
lowed to  cross-examine  them  orally 
where  it  was  shown  to  be  difficult 
for  him  to  anticipate  what  their  tes- 
timony would  be.  Laidley  v.  Rogers, 
67  Hun  653,  22,  Civ.  Proc.  no,  22  N. 
Y.  Supp.  468. 

Where  the  interrogatories  were  so 
numerous  and  covered  so  many 
transactions  as  to  make  it  difficult 
to  frame  cross-interrogatories,  the 
adverse  party  was  given  leave  to 
cross-examine  the  witness  orally. 
Parsons  v.  IMiddleton,  9  Pa.  Dist.  R. 
53- 

90.  Buck  V.  Strong,  6  Pa.  Dist. 
R.  116,  19  Pa.  Co.  Ct.  R.  174.  39 
Wkly.  N.  Cas.  541 ;  Doubt  v.  Pitts- 
burgh &  L.  E.  R.  Co.,  6  Pa.  Dist.  R. 
238,  19  Pa.  Co.  Ct.  R.  178,  27  Pitts. 
L.  J.  N.  S.  270. 

91.  Meyer  v.  Manhattan  Life  Lis. 
Co.,  144  Ind.  439,  43  N.  E.  448;  Ellis 
V.  Thompson,  28  App.  Div.  236,  50 
N.  Y.  Supp.  i,c86;  Evansich  v.  Gal- 
veston, C.  &  S.  F.  R.  Co.,  61  Tex.  24. 
See  also  Howard  v.  Metcalf,  (lex. 
Civ.   App.),  26   S.   W.  449. 

An  interrogatory  is  not  improper 
because  it  calls  for  information  upon 
private  business  affairs  of  the  wit- 
ness.    Fry  V.   Manhattan   Trust   Co., 
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2  N.  Y.  Misc.  520,  23  Civ.  Proc.  98, 
22  N.  Y.  Supp.  3S6. 

Opinion  and  Hearsay  Evidence. 
An  interrogatory  that  calls  for  the 
personal  opinion  of  the  witnesSj^  or 
hearsay  evidence  is  usually  im- 
improper.  Con;ly  v.  MacDonald,  40 
Mich.  150;  Gilpin  v.  Daly,  58  Hun 
610,  20  Civ.  Proc.  91,  12  N.  Y.  Supp. 
448 ;  Gilpin  v.  Appleby,  59  Hun  624, 
13  N.  Y.  Supp.  394. 

Prolixity.  —  Interrogatories  should 
not  be  rejected  for  prolixity  and  as 
calling  for  a  mass  of  evidence  from 
the  deponent  when  they  are  perti- 
nent to  the  issues.  Borland  v. 
Walker,  7  Ala.  269;  Fry  v.  Manhat- 
tan Trust  Co.,  2  N.  Y.  Misc.  520,  23 
Civ.  Proc.  98,  22  N.  Y.  Supp.  386. 

The  party  encumbering  the  record 
with  unnecessary  questions  may  be 
taxed  with  costs  of  the  case.  Bor- 
land V.  Walker,  7  Ala.  269. 

Waiver  of  Form Where  the  in- 
terrogatories are  settled  by  agree- 
ment of  the  parties,  objections  to 
their  form  are  waived  except  as  they 
are  expressly  reserved  in  the  agree- 
ment. Cope  V.  Sibley,  12  Barb.  (N. 
Y.)  521;  Morse  v.  Clcyes,  11  Barb. 
(N.  Y.)   100. 

For  a  form  of  interrogatories,  see 
Spaids  V.  Cooley,  113  U.  S.  278. 
See  article  "  Direct   Examinaticn." 

92.  Clark  v.  Moss,  11  Ark.  (6 
Eng.)  736;  Randel  v.  Chesapeake  & 
Delaware  Canal  Co.,  i  Har.  (Del.) 
23i  '<  Craddock  v.  Craddock,  3  Litt. 
(Ky.)  77;  Doran  v.  Shaw,  3  T.  B. 
Mon.  (Ky.)  411;  Cleaves  v.  Stock- 
well,  22)  J^le-  341  ;  M'Kinney  v.  Dows, 

3  Watts  (Pa.)  250;  Summers  v. 
Wallace.  9  Walts  (Pa.)  161;  xMay- 
ton  V.  Sonnefield,  (Tex.  Civ.  AT:i>.)i 
48  S.  W.  608;  Gordon  v.  McCall.  20 
Tex.  Civ.  App,  283,  48  S.  W.  i.iii; 
Lee  V.  Stowe,  57  Tex.  444;  Lott  v. 
King,  79  Tex.  292,  15  S.  W,  231. 


DEPOSITIONS. 


363 


are  leading  when  they  suggest  the  desired  answer.^^  An  interroga- 
tory which  asks  whether  the  allegations  of  a  previous  deposition  or 
affidavit  of  the  witness  are  true  is  objectionable.^*  An  interrogatory 
is  not  leading  because  it  calls  the  attention  of  the  witness  to  the 
general  subject  upon  which  evidence  is  desired.^^  Cross-interroga- 
tories may  be  leading.'-'"  And  the  court  may  allow  leading 
interrogatories  under  circumstances  which  would  justify  the  use  of 
leading  questions  upon  an  oral  examination." 

Certainty.  —  Interrogatories  should  be  sufficiently  certain  and  spe- 
cific to  permit  the  framing  of  proper  cross-interrogatories.^^     On 


But  see  Birely  v.  Staley,  5  G.  &  J. 
(Md.;  270;  btiles  V.  Western  R. 
Corp.,  II  Mete.    (Mass.)   376. 

Where  an  entire  interrogatory  is 
composed  of  several  questions  closely 
linked  together,  some  of  which  are 
leading,  the  entire  interrogatory 
should  be  suppressed.  Mayton  v. 
Sonnefield,  (Tex.  Civ.  App.),  48  S. 
W.  608.  See  "  Leading  Question," 
article  "  Direct  Examination." 

93.  Scott  V.  Baber,  13  Ala.  182; 
Donnell  v.  Jones,  13  Ala.  490; 
Rogers  v.  Diamond,  13  Ark.  474; 
Shorter  v.  Marshall,  49  Ga.  31  ;  Pow- 
ell V.  Augusta  &  S.  R.  Co.,  77  Ga. 
192,  3  S.  E.  757;  Harvey  v.  Osborn, 
55  Ind.  535;  Craddock  v.  Craddock, 
3  Litt.  (Ky.)  77;  Cleaver  v.  Stock- 
well,  33  Me.  341 ;  Parsons  v.  Huff, 
38  Me.  137;  Sperr  v.  Richardson,  ;i7 
N.  H.  23;  Petriken  v.  Collier,  7 
Watts  &  S.  (Pa.)  392;  Summers  v. 
Wallace,  9  Watts  (Pa.)  161;  Payne 
V.  Benham,  16  Tex.  364;  Mathis  t. 
Buford,  17  Tex.  152;  Trammell  v. 
McDade,  29  Tex.  360;  Lott  v.  King, 
79  Tex.  292,  15  S.  W.  231 ;  Small  v. 
Nairne,  13  Q.  B.   (Eng.)  840. 

But  see  Clark  v.  Moss,  11  Ark. 
736. 

An  interrogatory  which  contains  a 
series  of  facts  and  admits  of  complete 
answer  by  yes  or  no  is  ordinarily 
leading.  San  Antonio  &  A.  P.  R. 
Co.  V.  Hammon,  92  Tex.  509,  50  S. 
W.  123. 

94.  Patrick  v.  Day,  8  Ky.  L.  Rep. 
349,  I  S.  W.  477;  Trammell  v.  Mc- 
Dade, 29  Tex.  360;  Richardson  v. 
Golden,  3  Wash.  C.  C.  109,  20  Fed. 
Cas.   No.   11,782. 

95.  Shields  v.  Guffey,  9  Iowa  322; 
Cocpwood  V.  Foster,  12  Smed.  &  M. 
(Miss.)  718. 


"  It  is  often  necessary  to  direct  the 
attention,  and  it  may  be  especially 
necessary  when  the  questions  are  ad- 
dressed to  an  abs.nt  witness  by 
means  of  a  commission."  Chambers 
V.  Hunt,  22  N.  J.  L.  552. 

96.  Bliss  V.   Shuman,  47  Me.  248. 

Where  after  the  filing  of  inter- 
rogatories and  cross-interrogatones 
and  the  taking  out  of  a  commission 
by  him,  the  moving  party  refused  to 
have  the  answers  tak^n,  and  th.y 
were  taken  by  the  other  party,  it  was 
held  that  the  former  could  not  ob- 
ject that  the  cross-interrogatories 
were  leading.  International  &  G. 
N.  R.  Co.  V.  Smith,  (Tex.  Civ. 
App.),  30  S.  W.  501. 

97.  Donnell  v.  Jones,  13  Ala.  490; 
Snyder  v.  Snyder,  50  Ind.  492; 
Woodman  v.  Coolbroth,  7  Me.  181 ; 
Rowe  V.  Godfrey,  16  Me.  128;  Bliss 
V.  Shuman,  47  Me.  248;  Chambers  v. 
Hunt,  22  N.  J.  L.  552;  Hazlewood  v. 
Heminway,  3  Ihomp.  &  C.  (N.  Y.) 
787;  Morse  v.  Cloyes,  11  Barb.  (N. 
Y.)  100;  Lee  v.  Stowe,  57  Tex.  444; 
Coates  V.  Canaan,  51  Vt.  131.  See 
also  Parsons  v.  Huff,  38  Me.  137; 
Cope  V.  Sibley,  12  Barb.  (N.  Y.)  521  ; 
Hall  V.  Barton,  25  Barb.  (N.  Y.)  274. 

Contra.  —  Bizzell  v.  Hill,  37  S.  W. 
(Tex.)    178. 

98.  Troup  V.  Haight,  6  Johns.  Ch. 
(N.  Y.)  335;  St.  Louis,  A.  &  T.  R. 
Co.  V.  Whitaker,  68  Tex.  630,  5  S. 
W.  448. 

An  interrogatory  stating  the  ma- 
terial facts  of  the  case  and  asking  the 
witnesses  to  "  state  any  fact  within 
their  knowledge  that  will  assist  the 
court  in  arriving  at  a  correct  and  just 
conclusion  of  the  case,  as  fully  as  if 
here  inquired  about  "  was  held  im- 
proper as  depriving  the  adverse  party 
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this  ground  the  use  of  the  general  interrogatory,  or  its  equivalent, 
seems  not  to  be  permitted  in  some  states. "•'  When  used,  it  should 
follow  substantially  the  prescribed  form.^ 

Cross-Interrogatories.  —  1  he  cross-interrogatories  may  be  such  as 
would  be  proper  upon  oral  cross-examination. - 

Single  Cet.  —  A  single  set  of  interrogatories  may  be  prepared  to  be 
put  to  several  witnesses,-'  or  the  draftsman  may  indicate  which  of  the 


of  the  opportunity  to  cross-examine 
the  witness.  St.  Louis,  A.  &  T.  R. 
Co.  V.  Whitaker,  68  Tex.  630,  5  S.  W. 
448. 

Aiding  General  Interrogatory. — A 
vague  or  general  or  otherwise  insuf- 
ficient interrogatory  may  be  cured  by 
a  responsive,  clear  and  competent 
answer.  Potts  v.  Coleman,  86  Ala. 
94,  5  So.  /80;  Florida  R.  &  Nav.  Co. 
V.  Webster,  25  Fla.  394,  5  So.  714; 
White  V.  Houston  &  T.  C.  R.  Co., 
(Tex.  Civ.  App.),  46  S.  W.  382. 

99.  Wade  v.  Love,  69  Tex.  522,  7 
S.  W.  225 ;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Richards,  83  Tex.  203,  18  S.  W.  611; 
Missouri  P.  R.  Co.  v.  Smith,  84  Tex. 
3^8,  19  S.  W.  509.  See  also  White 
V.  Jones,  105  Ga.  26,  31  S.  E.  119; 
McBride  v.  jMacon  Tel.  Pub.  Co.,  102 
Ga.  422,  30  S.  E.  999- 

1.     Allen  V.  Hoxty,  ^7  Tex.  320. 

Where  the  general  interrogatories 
prescribed  by  the  rules  call  for  mat- 
ters to  the  advantage  of  the  "  parties 
or  eithrr  of  them,"  an  interrogatory 
calling  for  matters  of  advantage  to 
the  plaintiff  should  be  suppressed. 
Smith  V.  Cokefair,  i  Pa.  Co.  Ct.  48; 
Bacheller  v.  Altick,  14  Lane.  L.  Rev. 
(Pa.)  267. 

An  interrogatory  "  state  anything 
else  you  may  know  that  would  be  of 
benefit  to  the  defendant  connected 
with  the  title  in  controversy,"  is  bad 
as  asking  for  only  such  testimony  as 
is  favorable  to  the  defendant.  Allen 
V.  Hox.y,  2)7  lex.  320. 

The  General  Interrogatory The 

form  of  the  general  interrogatory 
adopted  by  the  32d  Order  in  the  Eng- 
lish chancery,  and  by  U.  S.  Equity 
rule  71,  is  as  follows:  "Do  you 
know  or  can  you  set  forth  any  other 
matter  or  thing  which  may  be  of 
benefit  or  advantage  to  the  parties  at 
issue  in  this  cause,  or  :ilher  of  them, 
or  that  may  be  material  to  the  sub- 
ject of  tnis  your  examination,  or  to 
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the  matters  in  question  in  this  cause? 
If  yea,  set  fonh  the  same  fully  and 
at  large  in  your  answer." 

It  is  optional  with  the  draftsman 
to  insert  the  general  interrogatory  or 
not.  Grover  v.  Lucas,  8  Sim.  (Eng.) 
200. 

2.  Taylor  v.  Paterson,  9  La.  Ann. 

251- 

Extent     of     Cross-examination. 

The  cross-examination  must  be  lim- 
ited to  the  points  upon  which  the  wit- 
ness has  been  examined  in  chief,  and 
if  the  adverse  party  d. sires  to  prove 
other  points  by  the  witness,  he  must 
exhibit  interrogatories  or  take  his 
deposition  for  that  purpose.  Dean 
and  Chapter  of  Ely  v.  Stewart,  2  Atk. 
(Eng.)  44;  Smith  v.  Biggs,  5  Sim. 
(Eng.)  392. 

Impeaching  Character  of  Witness. 
It  is  proper  to  propound  cross-inter- 
rogatories to  lay  the  ground  for  im- 
p, aching  the  witness.  Shelton  v. 
Paul,  (Tex.  Civ.  App.),  27  S.  W. 
172;  Evansich  v.  Galveston,  C.  &  S. 
F.  R.  Co.,  61  Tex.  24;  Melson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  38  Iowa  564. 

But  see  McFarland  v.  Muscatine, 
98  Iowa  199,  67  N.  W.  233. 

But  where  cross-interrogatories 
were  not  directly  material,  but  calcu- 
lated only  to  affect  the  credit  of  the 
witness  and  were  of  a  character  that 
tended  to  induce  the  witness,  whose 
deposition  was  to  be  taken  in  a  for- 
eign jurisdiction,  not  to  testify,  they 
were  suppressed.  Stocks  v.  Ellis,  42 
L.  J.,  Q.  B.  (Eng.)  241,  L.  R.  8  Q. 
B.  454,  29  L.  T.  267,  22  W.  R.  17. 

Conditional  Cross-interrogatories. 
Cross-interrogatories  may  be  so 
framed  as  to  be  propounded  only  in 
the  event  thai  certain  answers  are 
given  to  interrogatories.  Stepp  v. 
National  Life  &  Mat.  Ass'n,  ^y  S.  C. 
417,  16  S.  E.  134. 

3.  Howe  V.  Pierson,  12  Gray 
(Mass.)  26. 
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set  are  to  be  put  to  each  of  the  witnesses  respectively.* 

3.  Entitling  and  Signing.  —  The  interrogatories  should  be  prop- 
erly entitled,^  and  be  signed  by  the  party  or  his  solicitor  or  attorney.® 

4.  Service.  —  Under  the  chancery  practice  the  interrogatories  and 
cross-interrogatories  were  not  served  upon  the  other  party. ^  Stat- 
utes and  court  rules  sometimes  provide  for  such  service,*  but  other- 
wise it  is  not  necessary." 

5.  Filing.  —  A.  In  General.  —  The  interrogatories  must  be  filed 
as  prescribed  by  statute  or  rule ;  and  if  no  fixed  time  for  filing  is  pre- 


4.  Fowler  v.  Merrill,  ii  How.  (U. 
S.)  375.  See  also  Savage  v.  Birck- 
head,  20  Pick.  (Mass.)   167. 

5.  Title  to  Interrogatories In- 
terrogatories for  the  examination  of 
a  witness  in  chancery  are  regularly 
entitled:  "Interrogatories  to  be  ex- 
hibited to  witnesses  to  be  produced, 
sworn,  and  examined  in  a  certain 
cause  now  depending  and  at  issue  in 
the  High  Court  of  Chancery,  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  de- 
fendant, on  the  part  and  behalf  of 
the  above-named  plaintiff "  (or  de- 
fendant as  the  case  may  be). 

Under  the  chancery  practice  great 
care  must  be  taken  to  correctly  en- 
title the  interrogatories.  Delves  v. 
Lord  Bagot,  2  Fowl.  Ex.  Pr.  (Eng.) 
129;  Jones  V.  Smith,  2  Y.  &  C 
(Eng.)  42;  Lincoln  v.  Wright,  4 
Beav.  (Eng.)  166;  Pritchard  v. 
Foulkes,  2  B;av.   (Eng.)    133. 

A  failure  to  state  the  residence  of 
the  witness  in  the  interrogatories 
when  required  is  cured  by  stating  it 
in  an  accompanying  notice.  Sem- 
mens  v.  Walters,  55  Wis.  675,  13  N. 
W.  889. 

A  failure  to  give  the  names  and 
residences  of  the  witnesses  is  waived 
by  the  ether  party's  consent  to  the 
immediate  issuance  of  the  commis- 
sion without  cross-interrogatories. 
Farmer  v.  Farmer,  86  Ala.  322,  5  So. 
434- 

6.  Dill  V.  Camp.  22  Ala.  2^9; 
Homer  v.  Martin,  6  Cow.  (N.  Y.) 
156;  Russ.il  V.  McLellan,  3  Woodb. 
&  M.  157,  21  Fed.  Cas.  No.  12,158; 
Cunningham  v.  Otis,  i  Gall.  166,  6 
Fed.  Cas.  No.  3.485 ;  Campbell  v. 
Dickens,  3  Y.  &  Coll.  (Eng.)  720,  9 
L.  J..  Ex.  Eq.  33- 

Signing.  —  The  interrogatories  may 
be  signed  by  an  attorney  though  the 
statute   or   rule   provides   for   signing 


by  a  party  or  counselor.  Ludlam  v. 
Broderick,  15  N.  J.  L.  269. 

The  failure  of  counsel  to  add  to 
his  signature  words  expressing  the^ 
character  in  which  he  signed  was  held 
immaterial.  Homer  v.  Martin,  6 
Cow.   (N.  Y.)    156. 

7.  Brush  V.  Vandenbergh,  1  Edw. 
Ch.  (N.  Y.)  649. 

8.  Dill  V.  Camp,  22  Ala.  249; 
Gibbs  V.  Gibbs,  6  Colo.  App.  368,  40 
Pac.  781 ;  Thomas  v.  Kinsley,  8  Ga. 
421 ;  Malone  v.  Robinson,  yj  Ga.  719; 
Purner  v.  Pierey,  40  Md.  212,  17  Am. 
Rep.  591  ;  Saunders  v.  Erwin,  2  How. 
(Miss.)  732;  Rhoades  v.  Selin,  4 
Wash.  C.  C.  715,  20  Fed.  Cas.  No. 
11,740;  Hobart  v.  Jones,  5  Wash. 
385,  31  Pac.  879.  See  also  Stock- 
ton V.  Frey,  4  Gill  (Md.)  406,  45 
Am.   Dec.   138. 

Under  a  joint  commission  the  court 
ordered  the  parties  to  serve  copies  of 
direct  interrogatories  simultaneously. 
Brush  V.  Vandenbergh,  i  Edw.  Ch. 
(N.  Y.)  649. 

The  interrogatories  need  not  be 
served  on  a  warrantor  who  has  not 
yet  been  called  in  the  action.  Pag- 
ett  V.  Curtis,  15  La.  Ann.  451. 

Constructive  Servica.  —  The  stat- 
ute providing  for  constructive  serv- 
ice must  be  strictly  followed.  Med- 
ley V.  Wetzlar,  5  La.  Ann.  217. 

Proof    of    Service The     service 

may  be  proved  by  parol  evidence. 
Purner  v.  Pierey,  40  i\ld.  212,  17  Am. 
Rep.  591 ;  Thompson  v.  Herring,  27 
Tex.  282. 

Waiver    of    Service Service    of 

a  copy  of  the  interrogatories  may  be 
waived.  Ballard  v.  Perry,  28  Tex. 
347. 

9.  Blanchin  v.  Pickett,  21  La. 
Ann.  680;  Glenn  v.  Hunt,  120  Mo. 
330,  25  S.  W.  181  ;  Brush  v.  Vanden- 
bergh,   I    Edw.    Ch.    (N.     Y.)     649; 
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scribed,  then  a  reasonable  time  before  the  commission  issues  to  give 
the  other  party  an  opportunity  to  file  objections  or  cross-interroga- 
tories or  both.^°  Cross-interrogatories  may  be  filed  out  of  time  if 
the  commission  has  not  issued. ^^  Both  interrogatories  and  cross- 
interrogatories  must  be  filed  before  the  issuance  of  the  commission. ^- 
B.  Notice.  —  There  is  no  general  principle  of  law  which  requires 
notice  of  the  filing  of  interrogatories  or  cross-interrogatories.^^ 
But  statutes  and  rules  of  court  commonly  provide  for  such  notice." 


Moore  v.  Willard,  30  S.  C.  615,  9  S. 
E.  272,. 

10.  Hendricks  v.  Craig,  5  N.  J.  L. 
567;  Krauss  v.  Hallbeimer,  23  Civ. 
Proc.  317,  29  N.  Y.  Supp.  1,106;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Watson, 
90  Ala.  41,  7  So.  815. 

11.  Case  V.  Cushman,  i  Pa.  St. 
241 ;  Ector  V.  Wiggins,  30  Tex.  55. 

Filing  Cross-interrogatories The 

court  may  extend  the  time  to  file 
cross-interrogatories  on  cause  shown. 
Leggett  V.  Austin,  i  Clark  310,  2 
Pa.  L.  J.  247. 

Where  a  statute  providing  that  the 
commission  might  issue  on  the  fifth 
day  after  notice  of  the  filing  of  the 
interrogatories,  it  was  held  that  the 
filing  of  cross-interrogatories  on  the 
evening  of  the  fifth  day  and  after  the 
commission  was  taken  out  was  too 
late.  McKinney  v.  O'Connor,  26 
Tex.  5. 

It  is  proper  to  direct  in  a  commis- 
sion to  a  foreign  country  that  no  ad- 
ditional interrogatories  be  put  to  the 
witnesses.  Cunningham  v.  Otis,  I 
Gall.  166,  6  Fed.  Cas.  No.  3,485. 

12.  Dill  V.  Camp,  22  Ala.  249; 
Cunningham  v.  Otis,  i  Gall.  166,  6 
Fed.  Cas.  No.  3,485 ;  Ector  v.  Wig- 
gins, 30  Tex.  55.  See  also  Stockton 
V.  Frey,  4  Gill  (Md.)  406,  45  Am. 
D:c.  138. 

But  see  Hook  v.  Hackney,  16  Serg. 
&  R.   (Pa.)   385. 

Dispensing  With  Filing But  in 

the  absence  of  an  express  statute,  it 
seems  to  be  within  the  discretion  of 
the  court  to  dispense  with  the  filing 
of  interrogatories  b.fore  the  commis- 
sion issues.  Russell  v.  McLellan,  3 
Woodb.  &  M.  157,  21  Fed.  Cas.  No. 
12,158;  Cunningham  v.  Otis,  I  Gall. 
166.  6  Fed.  Cas.  No.  3,845. 

In  some  jurisdictions  it  seems  to 
be  permissible  for  a  party  to  send  in- 
terrogatories   direct   to    the    commis- 
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sioner.      Bronson      v.      Bronson,      4 
Brtwst.  (Pa.)  394. 

Withdrawing  Cross-interrogator- 
ies—  It  has  been  held  that  a  party 
who  has  filed  cross-interrogatories 
has  no  right  to  withdraw  them. 
"  The  direct  interrogatories  may  not 
have  been  answered  as  explicitly  and 
fully  as  they  might  and  ought  to  have 
been.  The  answers  to  th:  cross-in- 
terrogatories might  have  supplied  the 
defect,  and  these  interrogatories  may 
have  been  withdrawn  in  the  belief 
that,  if  answered,  such  would  be  the 
consequence."  Union  Bank  v.  Tor- 
rey,  5  Duer  (N.  Y.)  626. 

13.  Clay  V.  Kirkland,  4  Mart.  (O. 
S.)  (La.)  405;  Prevail  v.  Bache,  5 
Cranch   C.    C.  463,  9  Fed.   Cas.   No. 

5>ii3- 

14.  Stuckey  v.  Bellah,  41  Ala. 
700;  Oxford  Iron  Co.  v.  Quinchett, 
44  Ala.  487;  National  Fertilizer  Co. 
V.  Holland,  107  Ala.  412,  18  So.  170; 
State  V.  Jones,  2  Har.  (Del.)  393; 
Malone  v.  Robinson,  77  Ga.  719; 
Lard  v.  Strother,  4  Rob.  (La.)  95; 
Smelser  v.  Williams,  4  Rob.  (La.) 
152;  Gill  V.  Phillips,  6  Mart.  (N.  S.) 
(La.)  152;  Parker  v.  Sedwick,  4 
Gill  (Md.)  318;  Baltimore  &  O.  R. 
Co.  V.  State,  60  Md.  449;  -Coxe  v. 
Ewing,  4  Yeates  (Pa.)  429;  Stein- 
keller  v.  Newton,  i  Scott  (N.  R.) 
148,  8  D.  P.  C.  579,  9  Car.  &  P.  313, 
6  Man.  &  G.  30»  9,  L.  J.,  C.  P.  262. 
See  also  Stockton  v.  Frey,  4  Gill 
(Md.)  406,  45  Am.  Dec.  138. 

As  to  service,  see  Merrill  v.  Daw- 
son, I  Hemp.  563,  17  Fed.  Cas.  No. 
9,469. 

The  notice  must  be  reasonable  and 
proof  of  service  "  on  or  about  "  the 
day  the  commission  issued  is  not 
sufficient.  Parker  v.  Sedwick,  4  Gill 
(Md.)  318. 

Sup  plementary  Interrogatories. 
Notice  must  be  given  of  the  filing  of 
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It  has  been  held  that  there  may  be  constructive  notice  from  inter- 
rogatories having  been  on  file  for  a  considerable  length  of  time.^^ 

S.  Settling.  —  A.  In  General.  —  Under  the  chancery  practice 
interrogatories  and  cross-interrogatories  are  referred  to  a  master  for 
settlement  subject  to  the  review  of  the  court. ^^ 

They  should  not  be  suppressed  as  incompetent  or  irrelevant  if 
responsive  answers  thereto  may  become  competent  or  relevant  by 


additional  interrogatories  after  the 
original  interrogatories  have  been 
crossed.  Stubbs  v.  Fleming,  92  Ga. 
354,  17  S.  E.  935- 

Who  Entitled  to  Notice After  a 

decree  pro  confesso  the  party  in  con- 
tempt is  not  entitled  to  notice  of  the 
filing  of  interrogatories,  nor  is  it 
necessary  that  they  should  remain  on 
file  ID  days  prior  to  the  issuance  of 
a  commission.  Atkisson  v.  Atkisson, 
17  Ala.  256. 

Where  plaintiff's  creditors  inter- 
fered and  prosecuted  the  suit  on  the 
ground  that  he  was  about  to  abandon 
it,  it  was  held  unnecessary  for  them 
to  give  him  an  opportunity  to  file 
cross-interrogatories.  Succession  of 
Baum,  II  Rob.   (La.)   314. 

Proof  of  Notice. —  Proof  of  the 
notice  may  be  made  without  a  de- 
mand upon  the  party  notified  to  pro- 
duce the  notice.  Quinley  v.  Atkins, 
9  Gray  (Mass.)  370. 

Waiver    of     Notice A    written 

waiver  of  the  right  to  file  cross-in- 
terrogatories is  a  waiver  of  notice  of 
the  filing  of  interrogatories  and  a 
consent  to  the  immediate  issuance  of 
the  commission.  Cook  v.  Martin,  5 
Smed.  &  M.    (Miss.)    379. 

A  party  who  acknowledges  service 
of  interrogatories  and  returns  the 
same  the  ne.xt  day  with  cross-inter- 
rogatories, waives  the  notice  required 
by  statute  and  consents  that  the  com- 
mission may  issue  at  once.  Tollett 
V.  Jones,  3  Rcb.  (La.)  274. 

15.  Hatton  v.  McClish,  6  Md.  407; 
Baltimore  &.  O.  R.  Co.  i'.  Stale,  60 
Md.  449.  See  also  Owiu^s  v.  Nor- 
wood, 2  Har.  &  J.  (Md.)   181. 

The  filing  of  the  interrogatories  14 
days  before  the  issuance  of  the  com- 
mission was  deemed  constructive 
notice  to  file  cross-interrogatories. 
Hatton  V.  McClish,  6  Md.  407. 

16.  Clark  v.  Moss.  11  Ark.  736; 
Doran  v.  Shaw,  3  T.  B.  Mon.  (Ky.) 


411;  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  186,  3  Fed.  Cas.  No. 
1,694. 

Settling  Interrogatories It  seems 

that  the  proper  practice  is  to  file  ex- 
ceptions to  improper  interrogatories, 
and  not  to  move  to  strike  them  off. 
McCurdy  v.  Connecticut  Gen.  Life 
Ins.  Co.,  5  Wkly.  Notes  Cas.  (Pa.) 
211;  Yorke  Estates,  5  Pa.  Dist.  R. 
264. 

Contra.  —  Machine  Co.  v.  Shillow, 
14  Lane.  Bar   (Pa.)   58. 

The  settlement  of  interrogatories 
is  largely  a  matter  of  local  practice. 
For  the  practice  in  New  York,  see 
Brewer  v.  Press  Pub.  Co.,  20  Misc. 
509,  46  N.  Y.  Supp.  639. 

The  indorsement  of  the  allowance 
of  the  interrogatories  upon  the  com- 
mission, which  refers  to  them  as  an- 
nexed, is  sufficient  in  the  absence  of 
a  showing  of  surprise.  Halleran  zk 
Field,  23  Wend.   (N.  Y.)  38. 

The  omission  of  the  court  to  pass 
on  objections  to  interrogatories  is  not 
prejudicial  error  where  all  valid  ob- 
jections are  passed  on  when  the  dep- 
osition is  offered  in  evidence. 
Crocker  v.  Franklin  Hemp  &  Bag. 
Co.,  I  Story  (U.  S.  C.  C.)  169,  5 
Fed.  Cas.  No.  2,930. 

Notice  of  Settlement Notice  of 

the  proposed  settlement  of  interroga- 
tories may  be  given  at  the  same  time 
that  notice  of  the  application  for  a 
commission  is  served.  Arnold  v. 
Nye,  2$  Mich.  286. 

Where  the  interrogatories  are  to  be 
settled  by  the  commissioner,  he 
should  not  settle  them  before  the 
hour  named  in  the  notice.  Cronk- 
hite  V.  Mills,  76  Mich.  669,  43  N.  W. 

679- 

Allowing      Interrogatories      Nunc 

Pro  Tunc UnHer  tlic  trencral  power 

to  amend  any  "  process  "  or  "  pro- 
ceeding," the  court  may  endorse  the 
allowance  of  interrogatories  mine  pro 
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reason  of  the  introduction  of  other  evidence."  ,Bnt  if  they  are  of 
such  character  that  the  answers  thereto  cannot  become  relevant, 
they  should  be  suppressed. ^^ 


tunc  after  the  commission  has  been 
executed  and  returned.  Leetch  v. 
Atlantic  Mut.  Ins.  Co.,  4  Daly  (N. 
Y.)   518. 

17.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Theobald,  51  Ind.  246;  Covey  v. 
Campbell,  52  Ind.  157;  Jones  v. 
Smith,  6  Iowa  229;  Thurstin  v.  Luce, 
61  Mich.  292,  28  N.  W.  103;  Wilcox 
V.  Dodge,  53  Hun  565,  23  Abb.  N.  C. 
209,  17  Civ.  Proc.  248,  6  N.  Y.  Supp. 
368;  Walton  V.  Godwin,  54  Hun  387, 
7  N.  Y.  Supp.  927;  Hemcnway  v. 
Knudson,  67  Hun  648,  21  N.  Y.  Supp. 
679;  Thorp  V.  Riley,  24  Jones  &  S. 
254,  3  N.  Y.  Supp.  547 ;  Uline  v.  New 
York  C.  &  H.  R.  R.  Co.,  79  N.  Y. 
175;  Fry  V  Manhattan  Trust  Co.,  2 
N.  Y.  Misc.  520,  23  Civ.  Proc.  98,  22 
N.  Y.  Supp.  386;  In  re  Howells' 
Estate,  14  Phila.  (Pa.)  329,  38  Leg. 
Int.  478;  Montgomery's  Estate,  3 
Brewst.  (Pa.)  306;  Moelling  v.  Nav- 
igation Co.,  4  Wkly.  N.  Cas.  (Pa.) 
72;  Yorke  Estates.  5  Pa.  Dist.  Rep. 
264. 

Possible  Relevancy  and  Compe- 
tency— "  In  reviewing  interrogatories 
it  is  impossible  in  many  cases  to  de- 
cide whether  the  interrogatory  itself, 
or  the  particular  form  in  which  it  is 
propounded,  is  the  proper  one  or  not, 
without  a  knowledge  of  the  general 
merits  of  the  cause,  or  of  the  points 
in  issue  between  the  parties.  Under 
such  circumstances,  it  seems  proper 
that  the  court  should  reserve  their 
ultimate  decision  until  the  trial  in 
all  doubtful  cases,  so  that  the  party 
affect  :d  thereby  may  have  a  full  op- 
portunity to  file  exceptions  to  the 
ruling  of  the  court,  and  thus  bring 
the  matter  under  the  review  of  the 
appellate  court,  or  to  move  for  a  new 
trial."  Story,  J.,  in  Crocker  v. 
Franklin  Hemp  and  Bas:.  Co.,  i  Story 
(U.  S.  C.  C.)  169.  5  Fed.  Cas.  No. 
2.930.  Se2  also  Jones  v.  Jones,  75 
Hun  35,  27  N.  Y.  Supp.  274. 

"  Otherwise  certain  evidence,  such 
as  anticipates  the  evidence  of  the  op- 
posite party,  or  for  the  purpose  of 
impeaching  or  answering  impeaching 
questions,  or  the  contents  of  papers 
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lost  or  destroyed,  could  never  be  re- 
ceived by  depositions."  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Theobald,  51 
Ind.  246. 

Great  liberty  should  be  exercised 
in  allowing  cross-interrogatories  for 
the  purpose  of  testing  the  credibility 
of  the  witness  upon  matters  collateral 
to  the  main  issue.  "He  cannot  tell 
what  the  exigencies  of  the  trial  may 
be,  and  he  cannot  determine  how  far 
a  cross-examination  may  be  required 
to  be  carried,  nor  precisely  what  fact 
may  become  important."  Uline  v. 
New  York  C.  &  H.  R.  R.  Co.,  79 
N.  Y.  175. 

Transaction  With  Deceased  Person. 
Interrogatories  relating  to  personal 
transactions  with  a  deceased  person 
should  not  be  disallowed,  since  some- 
thing may  arise  on  the  trial  to  make 
the  evidence  admissible.  Wilcox  v. 
Dodge,  53  Hun  565,  22  Abb.  N.  C. 
209,  17  Civ.  Proc.  248,  6  N.  Y.  Supp. 
368. 

Hypothetical  Questions A  hypo- 
thetical question  as  to  the  value  of 
service  will  not  be  suppressed  as  it 
may  become  relevant  reason  of  other 
testimony  in  the  case.  Covey  v. 
Campbell,  52  Ind.    157. 

Rebuttal  Testimony.  —  A  party 
has  a  right  to  frame  interrogatories 
for  the  purpose  of  rebuttal  of  the 
possible  evidence  of  his  adversary. 
Fry  V.  Manhattan  Trust  Co.,  2  N.  Y. 
Misc.  520,  23  Civ.  Proc.  98,  22  N.  Y. 
Supp.  386. 

Offer  to  Stipulate Ordinarily  an 

interrogatory  should  net  be  sup- 
pressed because  the  adverse  party  of- 
fers to  stipulate  as  to  the  particular 
fact  involved  in  the  question.  Thorp 
V.  Riley,  24  Jones  &  S.  254,  3  N.  Y. 
Supp.  547. 

18.  Wilcox  V.  Dodge,  53  Hun  s6s, 
22,  Abb.  N.  C.  209,  17  Civ.  Proc.  248, 
6  N.  Y.  Supp.  368;  Walton  v.  God- 
win, 54  Hun  387,  7  N.  Y.  Supp.  926; 
Macdonald  v.  Garrison,  2  Hilt.  (N. 
Y.)  510,  9  Abb.  Pr.  178;  Dent  v. 
Society  of  Friars,  62  Hun  620,  16 
N.  Y.  Supp.  681;  Hemenway  v.  Knud- 
son, 67  Hun  648,  21  N.  Y.  Supp.  679 ; 
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B.  Amending.  —  On  the  discovery  of  defects  therein,  the  person 
filing  interrogatories  may  amend  the  same  before  the  commission 
issues.^" 

7.  Annexing  to  Commission.  —  Under  the  chancery  practice,  inter- 
rogatories and  cross-interrogatories  were  presumed  to  be  annexed 
to  the  commission  when  one  issued.  The  faikire  to  so  annex  them 
is  not  fatal  to  the  depositions.^**  It  seems  that  copies  may  be  attached 
to  the  commission  and  the  originals  remain  on  file.^^ 

XI.  THE  COMMISSIONEK  OR  OFFICEE. 

1.  Qualifications.  —  A.  Under  Statutes. — in  General.  —  Stat- 
utes which  provide  foi  taking  depositions  on  notice,  without  an  order 
of  court  or  commission,  uniformly  designate  certain  classes  of  officers 
who  may  take  the  depositions.^-  Some  statutes  also  provide  for  the 
appointment  or  selection  of  some  one  or  more  of  such  officers  to  take 


Moelling  v.  Navigation  Co.,  4  Wkly. 
N.  Cas.  (Pa.)  72.  See  also  Teague 
V.  South  Carolina  R.  Co.,  8  Rich.  L. 
(S.  C.)    154. 

Interrogatories  as  to  particular  acts 
of  misconduct  for  the  purpose  of  im- 
peaching the  character  of  a  witness 
or  party  to  the  action  should  be  sup- 
pressed. McDonald  v.  Garrison,  2 
Hik.  (N.  Y.)  510,  9  Abb.  178;  Gil- 
pin V.  Daly,  58  Hun  610,  20  Civ. 
Proc.  91,  12  N.  Y.  Supp.  448. 

19.  Cannon  v.  Kinney,  3  Har. 
(Del.)  317;  Allen  v.  Babcock,  15 
Pick.  (Mass.)  56;  Gilpin  v.  Daly,  20 
Civ.  Proc.  91,  58  Hun  610,  12  N.  Y. 
Supp.  448. 

Additional  Interrogatories.  —  It 
has  been  held  proper  to  file  supple- 
mentary cross-interrogatories  after 
the  return  of  a  commission  for  the 
purpose  of  impeaching  the  credit  of 
the  witness.  Augusta  &  K.  R.  Co.  v. 
Killian,  79  Ga.  234,  4  S.  E.  165,  11 
Am.  St.  Rep.  410. 

Where  it  was  necessary  to  frame 
additional  interrogatories  the  chan- 
cery practice  required  a  special  order 
for  that  purpose.  Carter  v.  Draper, 
2  Sim.  (Eng.)  53;  King  of  Hanover 
V.  Wheatley,  4  Bcav.   (Eng.)   78. 

20.  Glenn  v.  Hunt,  120  Mo.  330, 
25  S.  W.  181. 

21.  Stone  v.  Stillwell,  23  Ark.  444. 

22.  Waiver  of  Official  Character. 
The  parties  may  agree  to  take  deposi- 
tions before  a  person  who  is  without 
official  character  or  is  otherwise  dis- 

24 


qualified.  Bryant  v.  Ingraham,  16 
Ala.  116;  Morrison  v.  White,  16  La. 
Ann.  100;  Coffin  v.  Jones,  13  Pick. 
(Mass.)  441;  Knight  v.  Emmons,  4 
Mich.  5.ci4;  Blackie  v.  Cooney,  8  Nev. 
41  ;  McGuire  v.  Pierce,  9  Gratt.  (Va.) 
167. 

A  stipulation  to  waive  the  issuance 
of  a  dedimus  and  to  take  depositions 
"  before  some  officer  authorized  to 
take  depositions  "  and  to  waive  proof 
of  such  officer's  official  character  is  a 
waiver  of  such  character  itself. 
Thompson  v.  Wilson,  34  Ind.  94. 

Where  an  agreement  is  made  that 
a  deposition  may  be  taken  by  a  cer- 
tain person  providing  that  he  certi- 
fies that  he  is  not  interested  in  the 
suit,  or  in  the  plaintiff  corporation 
as  an  officer,  member,  or  otherwise, 
and  he  only  certifies  that  he  is  not 
of  counsel  or  kin  to  any  of  the  par- 
ties in  the  suit,  or  interested  therein, 
the  deposition  is  inadmissible  for 
failure  to  comply  with  the  stipula- 
tion. Rooney  v.  Southern  Bldg.  & 
Loan  Ass'n,  115  Ga.  400,  41  S.  E. 
648. 

Single  Justice — It  is  competent 
for  the  parties  to  agree  to  take  dep- 
ositions before  a  single  justice  of  the 
peace,  though  the  law  provides  for 
taking  them  before  two  justices; 
Gillespie  v.  Gillespie,  2  Bibb  (Ky.) 
89;  Johnson  v.  Rankin,  3  Bibb  (Ky.) 
86;  Watson  v.  Stucker,  5  Dana  (Ky.) 
581  ;  Lockwood  v.  Brush,  6  Dana 
(Ky.)   433. 
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depositions  under  a  commission. ^^  A  statutory  authority  to  take 
depositions  must  be  clear,^*  and  must  exist  by  virtue  of  the  law  of 
the  jurisdiction  where  the  depositions  are  to  be  used.^*  In  the  ab- 
sence of  some  statute  or  rule  providing  for  official  proof  of  his 
character,  a  de  facto  officer  of  a  proper  class  may  take  depositions.^® 
Certain  Officers.  —  Among  the  officers  empowered  by  various  stat- 
utes to  take  depositions,  whose  authority  has  received  judicial 
interpretation,  are  judges  of  courts  of  record,^^  judges  of  county 


23.  Keller  v.  Nutz,  5  Serg.  &  R. 
(Pa.)  246;  State  v  Cardinas,  47  Tex. 
250;  Newton  v.  Brown,  i  Utah  287. 

24.  McCann  v.  Beach,  ?  Cal.  25, 
32;  Dumont  v.  McCracken,  6  Blackf. 
(Ind.)  355;  Ober  v.  Pratte,  i  Mo. 
80,  McCormick  v.  Largey,  i  Mont. 
158;  Starring  v.  Mason,  4  Neb.  367; 
In  re  McCoskry's  Estate,  10  N.  Y. 
Civ.  Proc.  178;  Gibson  v.  McArthur, 
5  Ohio  329 ;  Carter  v.  Ewing,  i  Tenn. 
Ch.  212;  Lienpo  v.  State,  28  Tex. 
App.  179,  12  S.  W.  588;  Foreman  v. 
Holmead,  5  Cranch  C.  C.  162,  9 
Fed.  Cas.  No.  4.035;  Dinsmore  v. 
Maroney,  4  Blatchf.  416,  7  Fed.  Cas. 
No.  3,920. 

Jurisdiction  of  Officer —  An  of- 
ficer can  take  depositions  only  within 
the  jurisdiction  for  which  he  is 
elected  or  appointed,  unless  the  statute 
clearly  provides  otherwise.  Brandt 
V.  Mickle,  28  Md.  436;  Silver  v.  Kan- 
sas City,  St.  L.  &  C.  R.  Co.,  21  Mo. 
App.  5 ;  Douglass  v.  Douglass,  38  N. 
H.  2^Z ;  Jackson  v.  Leek,  12  Wend. 
(N.  Y.)  105;  Fonda  v.  Armour,  49 
How.  Pr.  (N.  Y.)  72;  Hincliflf  v. 
Hinman,  18  Wis.  130;  Celluloid  Mfg. 
Co.  V.  Russell,  35  Fed.  17. 

An  examiner  of  a  United  States 
circuit  court  has  no  authority  to  take 
depositions  outside  of  his  district. 
Celluloid  Mfg.  Co.  v.  Russell,  35 
Fed.    17. 

Where  a  county  judge  had  power 
to  administer  oaths  anywhere  in  the 
state,  it  was  held  that  he  might  take 
a  deposition  at  a  place  without  the 
county  for  which  he  was  judge. 
Voce  V.  Lawrence,  4  McLean  203,  28 
Fed.  Cas.  No.  16,979. 

25.  Bostwick  v.  Lewis,  i  Day 
(Conn.)  33;  Thompson  v.  Wilson,  34 
Ind.  94;  Crichton  v.  Smith,  34  Md. 
42;  Carter  v.  Ewing,  i  Tenn.  Ch.  212. 

Contra.  —  City  Bank  v.  Young,  43 
N.  H.  457. 
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What  Law  Governs.  —  But  under 
some  statutes  the  officer  must  be 
authorized  to  take  depositions  under 
the  law  of  the  place  where  the  depo- 
sitions are  taken.  Patterson  v.  Pat- 
terson, I  D.  Chip.  (Vt.)  200;  Crane 
V.  Thayer,  18  Vt.  162,  46  Am.  Dec. 
142.  See  also  Pike  v.  Blake,  8  Vt. 
400;  Mattacks  v.  Bellamy,  8  Vt.  463. 

Contra.  —  Bostwick  v.  Lewis,  i 
Day  (Conn.)  22,- 

Under  the  settled  practice  of  Ten- 
nessee, any  judicial  functionary  hav- 
ing authority  to  administer  an  oath 
might  take  a  deposition  in  another 
jurisdiction.  Hoover  v.  Rawlings,  i 
Sneed  (Tenn.)  286. 

26.  Bellows  v.  Copp,  20  N.  H. 
492. 

It  is  sufficient  that  the  person 
named  be  a  justice  of  the  peace  de 
facto.  Steele  v.  Stone,  12  N.  H.  90. 
See  also  Allen  v.  Perkins,  17  Pick. 
(Mass.)  369. 

Or  a  commissioner  de  facto. 
Wells  V.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575. 

Or  a  notary  public  de  facto. 
Wells  V.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575;  Keeney 
V.  Leas,  14  Iowa  464. 

Incompatible  Offices It  was  held 

that  a  notary  public  had  no  authority 
to  take  a  deposition  after  he  had  been 
elected  to  the  office  of  clerk  of  the 
court,  and  had  qualified  as  such 
where  the  offices  were  incompatible 
under  the  state  constitution.  Bien- 
ccurt  V.  Parker,  27  Tex.  558. 

27.  Where  authority  is  given  to 
judges  to  summon  and  examine  wit- 
nesses in  proceedings  to  perpetuate 
testimony,  such  authority  is  to  be 
exercised  by  a  judge  and  not  by  the 
court.  Fonda  v.  Armour,  49  How. 
Pr.  (N.  Y.)  72. 
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courts,^^  justices  of  the  peace,^''  assistant  judges,^"  clerks  of  courts 
of  record,^^  commissioners  of  courts,^^  United  States  consuls,^^  com- 
missioners of  deeds,^*  and  notaries  public."^ 

B.  For  Special  Appointment.  —  Where  there  is  no  contrary 
statute,  any  capable  and  disinterested  person  may  be  appointed  to 
execute  a  commission.^* 


28.  Smith  v.  Williams,  9  Betts 
D.  C.  M.  S.  2>3,  22  Fed.  Cas.  No. 
13,127;  Merrill  v.  Dawson,  i  Hemp. 
563,  17  Fed.  Cas.  9,469,  affirmed  in 
Fowler  v.  Merrill,  11  How.  (U.  S.) 
375,  Garey  v.  Union  Bank,  3  Cranch 
C.  C.  91,  10  Fed.  Cas.  No.  5,241. 

29.  George  v.  Nichols,  32  Me.  179; 
Eslow  V.  Mitchell,  26  Mich.  500; 
Gordon  v.  Watkins,  i  Smed.  &  M. 
Ch.  (Miss.)  Z7''  Mattocks  z/.  Bellamy, 
8  Vt.  463.  See  also  Hinchliff  v.  Hin- 
man,  18  Wis.  130. 

Under  a  statute  which  provides  for 
taking  depositions  "before  any  jus- 
tice," a  deposition  may  be  taken  be- 
fore the  justice  of  the  peace  who  is 
to  try  the  case.  Burley  z.  Kitchell, 
20  N.  J.  L.  305- 

30.  City  Bank  v.  Young,  43  N.  H. 
457;  In  re  Clarks'  Will,  i  Tuck.  (N. 
Y.)   119. 

31.  Ferriber  v.  Latting,  9  La.  Ann. 
169;  Cook  V.  Carroll  Land  &  Cattle 
Co.,  (Tex.  Civ.  App.),  39  S.  W. 
1,006. 

But  see  Starring  v.  Mason,  4  Neb. 

367. 

County  Clerk. —  The  clerk  of  a 
county  in  another  state  will  not  be 
presumed  to  be  the  clerk  of  a  court 
of  record.  Bolds  v.  Woods,  9  Ind. 
App.  657,  36  N.  E.  933- 

Where  a  deputy  clerk  of  court  is 
authorized  to  take  depositions  he  may 
certify  the  same  in  his  own  name. 
AlLn  V.  Hoxey,  27  Tex.  320. 

32.  McCann  v.  Beach,  2  Cal.  25; 
McGuire  v.  Pierce,  9  Gratt.  (Va.) 
167. 

33.  Savage  v.  Birckhead,  20  Pick. 
(Mass.)  167;  Sheldon  v.  Wood,  2 
Bosw.  (N.  Y.)  267;  Adams  v.  S;atc, 
19  Tex.  App.  250;  Semmens  v.  Wal- 
ters, 55  Wis.  675,  13  N.  W.  889. 

But  see  In  re  Herckelrath's  Estate, 
7  Ohio  N.  P.  537.  5  Ohio  S.  &  C.  P. 
Dec.  565- 

Vice-Consul.  —  A  United  States 
vice-consul    is   not   a    deputy   consul, 


but  an  acting  principal  ofhcer,  and 
may  authenticate  depositions.  In  re 
Herres,  33  Fed.  165. 

Commercial  Agent — Depositions 
may  be  taken  by  United  Stales  com- 
mercial agents  under  such  authority 
given  to  United  States  consuls. 
Schunior  v.  Russell,  83  Tex.  83,  18 
S.  W.  484- 

34.  Bailey  v.  Brooks,  11  Heisk. 
(Tenn.)   i. 

An  authority  to  take  affidavits  "to 
be  read  in  evidence  "  was  held  to  in- 
clude authority  to  take  depositions. 
McCandlass  v.  Polk,  10  Humph. 
(Tenn.)  617. 

35.  McCann  v.  Beach,  2  Cal.  25, 
32;  Toledo,  W.  &  W.R.  Co.  v.  Bad- 
deley,  54  HI-  I9,  5  Am.  Rep.  71; 
Dumont  v.  McCrackcn,  6  Blackf. 
(Ind.)  355;  Petrie  v.  Columbia  &  G. 
R.  Co.,  27  S.  C.  63,  2  S.  E.  837; 
Phelps  V.  City  of  Panama,  i  Wash. 
Ter.  615;  Dinsmore  v.  Moroney,  4 
Blatchf.  416,  7  Fed.   Cas.   No.  3,920. 

But  see  McCormick  v.  Largey,  i 
Mont.  158;  Carter  v.  Ewing,  i  Tenn. 
Ch.  212;  Lienpo  v.  State,  28  Tex. 
App.  179,  12  S.  W.  588. 

Notary  Public.  —  It  seems  that  it 
will  be  presumed  that  a  notary  pub- 
lic of  another  state  has  authority  to 
administer  oaths.  Pinkham  v.  Cock- 
ell,  77  Mich.  265,  43  N.  W.  921. 

Under  an  authority  conferred  upon 
any  army  officer  who  may  administer 
oaths,  a  notary  public  may  take  dep- 
ositions. Greene  v.  Tally,  39  S.  C. 
338,  17  S.  E.  779- 

36.  United  States.  —  Banert  v. 
Day,  3  Wash.  C.  C.  243,  2  Fed.  Cas. 
No.  856;  Jerman  v.  Stewart,  12  Fed. 
271. 

Colorado.  —  Ford  v.  Rockwell,  2 
Colo.  376. 

Connecticut.  —  Bostwick  v.  Lewis, 
I  Day  33- 

Louisiana.  —  Robertson  v.  Lucas,  i 
Mart.  (N.  S.)  187;  Dunn  v.  Blunt,  4 
Mart.    (O.    S.)    677;    Succession    of 
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Administering  Oaths.  —  A  special  commissioner  is  pro  hac  'vice  an 
officer  of  ihe  court  appointing  him,^^  and  as  such  has  power  to  swear 
witnesses  and  take  their  depositions,  though  he  is  not  an  officer 
authorized  to  administer  oaths  under  the  law  of  the  place  where  the 
depositions  are  taken.''* 

C.  Disqualifications.  —  The  commissioner  or  officer  must  not 
be  of  counsel  or  an  attorney  in  the  action,"''  nor  interested  in  the 


Baum,  II  Rob.  314;  Morrison  v. 
White,  16  La.  Ann.  100;  Harrison  v. 
Bow.n,  16  La.  282;  Baine  v.  Wilson, 
18  La.  59;  Skipwith  V.  Creditors,  19 
La.  198. 

Maryland.  —  Townshend  v.  Dun- 
can, 2  Bland  45. 

Massachusetts.  —  A\\(tn  v.  Perkins, 
17  Pick.  369;  Adams  v.  Graves,  18 
Pick.  355. 

Michigan.  — Qeorgt  v.  Walker,  65 
Mich.  5,  31   N.  W.  601. 

Mississippi.  —  Ragan  v.  Cargill,  24 
Miss.  540. 

North  Carolina.  —  Ridge's  Or- 
phans V.  Lewis,  Cam.  &  N.  483. 

Pennsylvania.  —  Smith  v.  Cokefair, 
8  Pa.  Co.  Ct.  R.  45;  Phillipi  v. 
Bowen,  2  Pa.  St.  20;  Frank  v.  Col- 
houn,  59  Pa.  St.  381. 

Tennessee.- C\2Lr\ss2i  v.  Edwards, 
I  Tenn.  392. 

See  also  Gaillard  v.  Anceline,  10 
Mart.  (O.  S.)  (La.)  479,  I3  Am. 
Dec.  338. 

The  wife  of  a  witness  was  ap- 
pointed commissioner  to  take  his 
deposition  at  a  place  in  the  East  In- 
dies, when  diligent  inquiry  failed  to 
discover  any  other  proper  person. 
The  Norway,  2  Ben.  121,  18  Fed. 
Cas.  No.  10,358. 

37.  "It  is  a  great  mistake  to  call 
the  commissioner  appointed  by  the 
defendant,  his  agent ;  he  is  appointed 
by  the  court,  though  nominated  by 
the  party,  and  is  no  more  the  agent 
of  the  party  nominating  him  than  an 
arbitrator  is  the  agent  of  the  party 
who  chooses  him."  Gilpins  v.  Con- 
sequa,  3  Wash.  C.  C.  184,  Pet.  C.  C. 
85,  10  Fed.  Cas.  No.  5,452. 

To  same  effect,  see  TilHnghast  v. 
Walton,  5  Ga.  335;  Melvin  v.  Hand- 
ley,  6  Lane.  Bar  (Pa.)  58;  Machine 
Co.  V.  Shillow,  14  Lane.  Bar  (Pa.) 
47,  I  Wilcox  235 ;  Union  Bank  v. 
Torrey,  5  Duer   (N.  Y.)   626;  Jones 
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V.  Oregon  C.  R.  Co.,  3  Sawy.  523,  13 
Fed.  Cas.  No.  7,486. 

Employment  of  Counsel.  —  The 
naming  of  a  commissioner  to  take 
testimony  in  another  state  does  not 
authorize  him  to  employ  counsel  to 
represent  the  party  01  to  instruct  the 
commissioner.  Lyman  v.  Hayden, 
118  Mass.  422. 

38.  Potier  v.  Barclay,  15  Ala.  439; 
King  v.  King,  28  Ala.  315;  Ford  v. 
Rock'.ve'l,  2  Colo.  376;  Marr  v. 
Wetzel,  3  Colo.  2;  Porter  v.  Beltz- 
hoover,  2  Har.  (Del.)  484;  Shipman 
V.  Haynes,  17  La.  503;  McGeorge  v. 
Walker,  65  Mich.  5,  31  N.  W.  601 ; 
Henderson  v.  Cargill,  31  Miss.  367; 
Phillipi  V.  Bowen,  2  Pa.  St.  20; 
Arnold  v.  Lightner,  11  Pa.  Co.  Ct.  R. 
641,  I  Pa.  Dist.  R.  791. 

See  also  Com.  v.  Smith,  11  Allen 
(Mass.)  243;  Hendricks  v.  Craig,  5 
N.  J.  L.  567. 

39.  Curtis  v.  State,  14  f.ea 
(Tenn.)  502;  Hacker  v.  UniteJ 
States,  2>7  U.  S.  Ct.  CI.  86;  Sayer  v. 
Wagstaff,  5  Beav.  (Eng.)  462,  12  L. 
T.  Ch.  35;  Sehvyn  v.  Gill,  2  Dick. 
(Eng.)  563;  Fricker  v.  Moore,  Bunb. 
(Eng.)  289.  But  see  Gordon  v.  Gor- 
don,  I   Swanst.   (Eng.)    166,  i   Wils. 

155- 
Attorney    in    Case — An    attorney 

employed  to  find  the  witnesses  to 
establish  certain  essential  facts  is  in- 
competent to  take  testimony  in  the 
case.  Testard  n.  Butler,  20  Tex.  Civ. 
App.  106,  48  S.  W.  753- 

A  member  of  a  firm  of  attorneys 
that  forwarded  the  claim  in  contro- 
versy for  collection  is  incompetent  to 
take  a  deposition  in  the  case.  Swink 
V.  Anthony,  96  Mo.  App.  420,  70  S. 
W.  272. 

One  who  has  represented  a  party 
as  attorney  in  taking  other  deposi- 
tions in  the  case  is  incompetent. 
Smith  V.  Smith,  2  Me.  409;  Whicher 
V.  Whicher,   11   N.  H.  348,     But  see 
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result  thereof.*"  nor  be  biased  in  favor  of  or  prejudiced  against  a 
party  thereto.^^     Some  authorities  hold  that  he  must  not  be  a  law 


Coffin  V.  Jones,  13  Pick.  (Mass.)  441. 

40.  Johnson  v.  Clark,  i  Tyler 
(Vt.)  449;  Hacker  v.  United  States, 
37  U.  S.  Ct.  CI.  86. 

Surety   on   Cost   Bond A   surety 

on  a  cost  bond  for  one  of  the  par- 
ties is  disciualified  to  take  depositions. 
Floyd  V.  Rice,  28  Tex.  341. 

Officer  of  Party —  Under  a  stat- 
ute which  provides  that  a  magistrate 
shall  not  be  disciualified  "  to  act  in 
any  proceedings  "  to  which  the  town 
is  a  party,  he  is  not  disqualified  to 
take  depositions  in  an  action  to  which 
the  town  is  a  party.  New  Hartford 
V.  Canaan,  52  Conn.  158. 

Interest  With  Objector — An  ob- 
jection that  the  officer  taking  deposi- 
tions was  "  an  interested  party  on  the 
record  "  was  overruled  where  such  in- 
terest was  with  the  party  making  the 
objection.     Ballard  v.  Perry,  28  Tex. 

347- 

Identity  of  Names — The  commis- 
sioner and  a  party  interested  in  the 
result  of  the  action  will  not  be  pre- 
sumed to  be  the  same  person  because 
they  bear  the  same  name.  Colgin  v. 
Redman,  20  Ala.  650.  See  also 
Blakey  v.  Blakey,  33  Ala.  611. 

41.  McLfan  v.  Adams,  45  Hun 
(N.  Y.)  189;  Campbell  v.  Scougal,  19 
Ves.  (Eng.)  553;  Valentin  v.  Hall, 
35  L.  J.,  Q.  B.  (Eng.)  121,  14  W.  R. 
606. 

ftualifications  of  Commissioner. 
"  The  common  exceptions  to  com- 
missioners are  stated  to  be  these, '  that 
he  is  of  kindred,  allied  to  the  party 
for  whom  he  is  named ;  that  he  is 
master  to  the  party,  his  landlord  or 
partner  —  that  he  hath  a  suit  at  law 
with  the  party  adverse  to  him  for 
whom  the  com.missioner  is  named,  or 
is  of  counsel,  or  an  attorney,  or  so- 
licitor, or  follower  of  the  cause  on 
one  side,  that  the  party  is  indebted 
to  him,  or  any  other  cause  of  par- 
tiality, or  siding  with  either  party." 
Tillinghast  v.  Walton,  5  Ga.  335. 
quoting  Moyston  v.  Spencer,  6  Beav. 
(Enp-.)   135,'  14  L.  J.  Ch.  I,  9  Jur.  97. 

"  The  inference  from  the  authori- 
ties wouH  seem  to  be,  thit  not  only 
r'htionship  by  consTntruinity  or  af- 
finity, and  .that  of  attorney  and  client. 


would  disqualify  a  commissioner,  but 
that  the  rule  is  much  broader,  and 
that  commissioners,  like  iurors,  should 
be  free  from  all  impressions  and  in- 
fluences. For  the  time  being,  they 
discharge  judicial  functions.  They 
should  not  be  under  the  power,  nor 
owe  suit  or  service  to  either  party." 
Glanton  i'.  Griggs,  5  Ga.  424. 

But  it  has  been  held  that  the  "  in- 
terest "  sufficient  to  disqualify  one 
to  serve  as  commissioner  must  be 
such  an  interest  as  would  disqualify 
a  person  to  be  a  witness  at  the  com- 
mon law.  Chandler  v.  Brainard,  14 
Pick.    (Mass.)   285. 

Presumptions.  —  It  will  be  pre- 
sumed that  a  person  appointed  as 
commissioner  is  qualified  to  act,  and 
the  want  of  interest,  bias  or  prejudice 
need  not  be  recited  in  the  commis- 
sion. Gregg  V.  Mallet,  in  N.  C.  74, 
15  S.  E.  936. 

It  has  bsen  held  that  the  fitness  of 
a  person  to  take  depositions  should 
be  determined  by  the  tendency  of  a 
person  in  his  position  to  be  biased  or 
prejudiced,  rather  than  by  the  proof 
of  bias  or  prejudice  in  the  particular 
case.  Dodd  v.  Northup,  37  Ccnn. 
216;  Beck  V.  Bethlehem,  3  Lane.  Bar 
386,  2  Pa.  Co.  Ct.  511,  2  Lehigh  Val. 
L.  Rep.  325. 

But  see  Taylor  v.  Branch  Bank, 
14  Ala.  633. 

Discretion  of  Court — The  admis- 
sion or  rejection  of  a  deposition  on 
the  ground  of  bias  or  prejudice  of 
the  commissioner  rests  largely  in  the 
discretion  of  the  trial  court.  Wood 
V.   Cole,   13   Pick.    (Mass.)    279. 

Hostile  Person.  —  On  a  suggestion 
and  showing  that  one  of  the  judges 
of  a  foreign  court  was  hostile  to  one 
of  the  parties  of  the  action,  the  court 
issuing  letters  of  request  inserted 
therein  a  request  that  such  judge 
should  not  act  in  ta!<ing  the  deposi- 
tion. Valentin  v.  Hall,  35  L.  J., 
Q.  B.  (Eng.)    121,  14  W.  R.  606. 

A  correspondent  of  agents  of  a 
party,  who  has  made  an  unfriendly 
affidavit,  is  an  improper  person  to  be 
appointed  commission  r.  McLean  v. 
Adams.  45  Hmi  (N.  Y.)   189. 

Public  Officers —  A  deputy  United 
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clerk/^  nor  a  law  partner*^  of  an  attorney  or  counsel  in  the  case,  nor 
nearly  related  to  a  party.**  He  should  not  be  illiterate.*^  An  attor- 
ney, not  in  the  case,  is  a  proper  person  to  act  as  a  commissioner.*" 


States  consul  was  held  disqualified 
from  acting  as  a  commissioner  to  take 
the  deposition  of  the  consul  in  an 
action  in  which  the  consul  was  plain- 
tiff. Massachusetts  Mut.  Ace.  Assn. 
V.  Dudky,  15  App.  D.  C.  472. 

Owing  to  the  high  character  of  his 
position,  a  commissioner  was  directed 
to  a  British  minister  to  a  foreign 
country  to  take  the  deposition  of  one 
of  his  personal  attendants.  Ongley 
V.  Hill,  22  W.  R.   (Eng.)  817. 

Contingent  Fee.  —  A  brother  of 
the  plaintiff's  attorney  was  held  not 
disqualified  to  take  a  deposition  be- 
cause the  attorney  had  contracted 
with  the  plaintiff  for  a  conditional 
fee.  Paris.  M.  &  S.  P.  R.  Co.  v. 
Stokes,  (Tex.  Civ.  App.),  41  S.  W. 
484. 

Friendship  for  a  solicitor  of  one  of 
the  parties  whose  fee  was  dependent 
on  the  success  of  the  litigation,  was 
held  not  to  disqualify  a  person  to 
act  as  commissioner.  Malone  v. 
O'Connor,  San.  &  Sc.   (Irish)  429. 

Clerk  of  Board.  —  It  has  been  held 
that  a  justice  of  the  peace  who  is 
clerk  of  the  board  of  county  com- 
missioners, is  not  disqualified  to  take 
depositions  in  an  action  to  which 
the  county  is  a  party.  Overseers  v. 
Forest  County,  91    Pa.   St.  404. 

See  also  Beck  v.  Bethlehem,  3 
Lane.  Bar  386,  2  Pa.  Co.  Ct.  R.  511, 
2  Lehigh  Val.  L.  Rep.  325. 

Book-keeper.  —  A  notary  public  is 
not  disqualified  to  take  depositions  on 
the  ground  of  interest  in  the  event  of 
the  suit  by  reason  of  the  fact  alone 
that  he  is  the  book-keeper  of  one  of 
the  parties.  Palmer  v.  Hudson  River 
State  Hospital,  10  Kan.  App.  98,  61 
Pac.  506. 

Former  Agent. —  One  named  as 
commissioner  will  not  be  presumed 
to  be  the  agent  of  a  party  because  he 
acted  for  him  in  making  inquiries 
resoecting  the  subject  matter  of  the 
action  some  two  years  before.  Craig 
V.  Lambert,  44  La.  Ann.  885,  11  So. 
464. 

Commissioner  Suggested  by  Wit- 
ness—  That  the  person  whose  depo- 
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sition  was  taken  in  a  foreign  country 
suggested  the  person  to  b?  appointed 
commissioner  did  not  invalidate  the 
appointment.  Spinney  v.  Field,  63 
Hun  630,  17  N.  Y.  Supp.  890. 

42.  Tillinghast  v.  Walton,  5  Ga. 
335;  Glanton  v.  Griggs,  5  Ga.  424; 
Newton  v.  Foot,  2  Dick.  (Eng.) 
793.  s.  c.  2  Ch.  R.  393;  Cook  V. 
Wilson,  4  Mad.   (Eng.)  380. 

See  also  Wood  v.  Freeman,  4  Hare 
(Eng.)  552,  14  L.  J.,  Ch.  371,  9  Jur. 
549- 

43.  Dodd  V.  Northup,  27  Conn. 
216;  Nichols  V.  Harris,  i  McArthur 
Pat.  Cas.  302,  18  Fed.  Cas.  10,243. 

Contra.  —  Potier  v.  Barclay,  15 
Ala.  4'?9;  Whitcher  v.  Morey,  39  Vt. 
459;  Wagstaff  V.  Challiss,  31  Kan. 
212.  I  Pac.  631. 

44.  Bryant  v.  Ingraham,  16  Ala. 
it6  (brother-in-law;)  Call  v.  Pike, 
66  Me.  350  (cousin;)  Grover  v. 
Grover,  57  Miss.  658  (uncle;)  Bean 
V.  Quimby,  5  N.  H.  94. 

But  contra,  see  Jordan  v.  Jordan, 
17  Ah.  466  (brother  of  next  frien-l)  ; 
Chandler  v.  Brainard,  14  Pick-. 
(Mass.)  285  (son-in-law)  ;  Culvrr  v. 
Benedict,  13  Gray  (Mass.)  7  (brother- 
in-law  to  stakeholder)  ;  Heacock  v. 
Stoddard,  i  Tyler  (Vt.)  344  (son-in- 
law)  ;  Loper  v.  De  Tastet,  4  Moore 
(Eng.)  424  (son). 

A  deposition  taken  by  the  nephew 
and  agent  of  the  plaintiff  was  sup- 
pressed. Mostyn  v.  Snencer.  6  Beav. 
(Eng.)   135,  14  L.  J.  Ch.  I,  9  Jur.  97. 

45.  Where  one  of  the  commission- 
ers made  his  mark  instead  of  signing 
the  certificate,  it  was  presumed  that 
he  could  neither  read  nor  write,  and 
the  deposition  was  rejected.  Doe  v. 
Carey,  23  Ga.  4. 

46.  Williams  v.  Rawlins,  33  Ga. 
117:  Heacock  v.  Stoddard,  i  Tyler 
(Vt.)  344. 

See  also  Augusta  &  K.  R.  Co.  v. 
Kiilian,  79  Ga.  234,  4  S.  E.   165. 

But  ordinarily  a  commissioner  need 
not  be  a  barrister.  Henderson  v. 
Philipson,  22  L.  J.  Ch.  1,037,  17  Jur. 

615. 
Pay  as  Commissioner —  One  is  not 
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2.  Appointment  or  Selection.  —  When  the  depositions  are  taken 
before  regular  examiners,  no  special  appointment  in  the  case  is 
required/^  Under  the  chancery  practice  special  commissioners  were 
struck  by  the  parties,  from  a  list  prepared  by  their  clerks.  In  some 
jurisdictions,  under  statutes,  they  are  named  by  the  court  or  judge,*^ 
in  some  by  the  clerk ,^'*  and  in  others  by  the  parties,^"  or  by  a 
party."  If  there  is  no  contrary  statute  in  either  jurisdiction,  a 
court  may  appoint  a  person  resident  within  its  jurisdiction  to 
execute  a  commission  in  another  jurisdiction." 


an  attorney  in  the  case  because  he  re- 
ceives pay  for  his  services  as  commis- 
sioner. Clopton  V.  Norris,  28  Ga. 
188. 

Talk  of  Retainer.  —  An  attorney 
is  not  disqualified  to  act  as  a  commis- 
sioner because  the  moving  party 
talked  of  retaining  him  in  the  case, 
but  did  not  do  so.  In  re  Foster,  44 
Vt.  570;   King  V.  Dale,  i    Scam.    (2 

111-)   513. 

Subsequent  Retainer.  —  A  deposi- 
tion will  not  be  suppressed  on  the 
ground  that  the  officer  who  took  it 
is  the  attorney  for  the  moving  party, 
where  he  did  not  sustain  that  rela- 
tion when  the  deposition  was  taken. 
McGrew  v.  Wilson,  (Tex.  Civ.  App.), 
57  S.  W.  63. 

An  objection  to  a  deposition,  that 
the  magistrate  taking  it  had  been  of 
counsel  for  another  attorney  in  the 
case,  although  not  for  the  party,  and 
had  after  the  taking  of  the  deposi- 
tion been  retained  in  the  cas2  by  the 
party,  was  overruled.  Wood  v.  Cole, 
13  Pick.  (Mass.)  279.  See  also  Wel- 
bcrne  v.  Downing,  y^  Tex.  527,  11 
S.  W.  501. 

Attorney  in  Other  Cases —  It 
seems  that  one  is  not  disqualified  to 
take  depositions  by  acting  as  attorney 
for  the  moving  party  in  oth.r  cases. 
Burton  v.  Galveston,  H.  &  S.  A.  R. 
Co.,  61  Tex.  526;  Missouri,  K.  &  T. 
R.  Co.  V.  Eyas,  9  Tex.  Civ.  App. 
572;  29  S.  W.  1. 122.  But  see  Dodd 
V.  Northrup,  Z7  Conn.  216. 

In  a  proceeding  founded  upon  a 
judgment,  an  attorney  who  had  ob- 
tained the  judgment,  but  had  no 
present  interest  therein,  and  was  not 
then  attorney  for  the  party,  was  held 
competent  to  serve  as  a  commissioner. 
Tavlor  V.  Branch  Bank.  14  Ala.  633. 
47.  Flavell  v.  Flavell,  20  N.  J. 
Eq.  211. 


In  chancery  each  party  named  his 
own  examiner.  Troup  v.  Haight,  6 
Johns.  Ch.  (N.  Y.)  335;  Van  Hook 
V.  Pendleton,  2  Blatchf.  85,  i  Fish. 
Pat.  R.  205,  28  Fed.  Cas.  No.  16,852. 
See  also  Lowry's  Estate,  17  Pa. 
Co.  Ct.  R.  131,  4  Pa.  Dist.  R.  690. 

A  master  commissioner  to  whom  a 
cause  has  been  referred  to  take,  state 
and  settle  accounts  has  authority  to 
take  depositions  for  that  purpose. 
Hickman  v.  Painter,  11  W.  Va.  386. 

48.  Randall  v.  Venable,  17  Fed. 
162;   U.   S.   Equity  Rule  67. 

A  statute  which  provides  that  dep- 
ositions may  be  taken  dc  bene  esse 
before  or  after  issue  has  been  joined 
in  the  case,  and  that,  when  taken  be- 
fore issue  joined,  the  commissioner 
shall  be  named  by  the  clerk,  implies 
that  when  taken  after  issue  jomed 
the  commissioner  shall  be  named  by 
the  court.  Kerchner  v.  Rielly,  72  N. 
C.  171. 

49.  Glenn  v.  Brush,  3  Colo.  26. 

50.  The  failure,  on  proper  notice, 
to  name  an  additional  commissioner 
is  a  waiver  of  the  right  to  do  so,  and 
a  consent  to  the  immediate  issuance 
of  the  commission.  Cover  v.  Smith, 
82  Md.  586,  34  Atl.  465.^^  See  also 
"  Issuance  of  Commission." 

The  adverse  party's  right  to  name 
a  commissioner,  under  a  rule  of 
court,  is  not  affected  by  the  fact  that 
the  moving  party  has  already  named 
a  commissioner.  Lowry's  Estate,  17 
Pa.  Co.  Ct.  R.  13T,  4  Pa.  Dist.  R. 
690. 

51.  Harris  v.  Wilson,  2  Wend. 
(N.  Y.)  627. 

52.  Jackson  v.  Van  Loon,  3 
Caincs  (N.  Y.)  105;  In  re  Canter.  40 
Misc.  126.  81  N.  Y.  Supp.  338.  But 
see  Douglass  v.  Douglass,  38  N.  H. 

323- 

Special  Examiner  in  Other  Juris- 
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3.  Oath.  —  In  General.  —  Under  the  chancery  practice,  commis- 
sioners were  sworn  to  impartially  execute  the  commission  f^  where 
statutes,  standing  rules  of  court,  or  special  directions  in  the  order 
or  commission  so  provide,  they  must  be  sworn  f*  otherwise  they 
need  not  be."^ 

Standing  Officers.  —  Standing  officers  of  the  court  and  officers 
authorized  by  statutes  to  take  depositions  need  not  be  sworn  in  the 
particular  case  unless  the  court  or  statute  so  directs.^" 

4.  Powers  and  Duties  in  General.  —  The  powers  and  duties  con- 
ferred by  an  order  of  court  or  commission  to  take  depositions  are 
a  personal  trust,  and  can  not  be  exercised  by  any  other  person  or 
persons  than  those  named  therein.^^     If  two  or  more  persons  are 


diction. —  A  United  States  circuit 
court  may  appoint  a  special  examiner 
or  master  to  take  depositions  in  an- 
ctlier  district  cr  circuit.  North  Car- 
olina R.  Co.  V.  Drew,  3  Woods  691, 
29  Fed.  Cas.  17,434;  White  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.,  24  C.  C.  A. 
467,  51  U.  S.  App.  54,  79  Fed.  133; 
In  re  Steward,  29  Fed.  813;  Johnson 
Steel  Street-Rail  Co.  v.  North  Branch 
Steel  Co.,  48  Fed.  191 ;  In  re  Spof- 
ford,  62  Fed.  443. 

Contra.  —  Arnold  v.  Chesebrough, 
35  Fed.   16. 

It  has  been  stated  that  a  master 
may  be  authorized  to  take  depositions 
in  a  foreign  country.  Bate  Refriger- 
ating Co.  V.  Gillette,  28  Fed.  673. 

53.  Lawrence  v.  Finch,  17  N.  J. 
Eq.  234. 

54.  Tolley  v.  Ford,  i  Har.  &  J. 
(Md.)  413;  Frevall  v.  Bache,  5 
Cranch  C.  C.  463,  9  Fed.  Cas.  No. 
5,113;  D'Alton  V.  Trinleston,  Fl.  & 
K.  (Ir.)  663;  Huggins  v.  Mofifett, 
Fl.  &  K.  (Ir.)  621.  See  also  Bolin 
V.  Melladew,  10  C.  B.  898,  20  L.  J., 
C.  P.  172. 

Form  of  Oath.  — An  oath  to  faith- 
fully execute  the  commission,  or  to 
faithfully  and  without  partiality  take 
the  examination  and  dposition,  is 
not  equivalent  to  an  oath  to  "  faith- 
fully, fairly  and  impartially  execute 
the  commission."  Perry  v.  Thomp- 
son, 16  N.  J.  L.  72;  Lawrence  v. 
Finch,  17  N.  J.  Eq.  234. 

55.  Wolfe  V.  Parham,  18  Ala. 
441 ;  Gilpins  v.  Consequa,  3  Wash.  C. 
C.  184,  Pet.  C.  C.  85,  10  Fed.  Cas. 
No.  5,452. 

Dispensing  With  Oath.  —  The 
court   may    dispense   with   a    require- 
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ment  for  swearing  commissioners 
abroad  where  the  law  of  the  foreign 
country  forbids  such  oaths.  Clay  v. 
Stevenson,  5  N.  &  U.  318,  3  A.  & 
E.  807,  I  H.  &  W.  409,  4  L-  J-,  K.  B. 
212;  Bolin  V.  Melladew,  10  C.  B.  898, 
20  L.  J.,  C.  P.  172. 

But  see  D'Alton  v.  Trimlerton,  Fl. 
&  K.  (Ir.)  663;  Huggins  v.  MofTett, 
Fl.  &  K.   (Ir.)  621. 

56.  People  v.  Riley,  75  Cal.  98,  16 
Pac.  544 ;  Kelton  v.  Montant,  2  R.  I. 
151 ;  Hoyt  V.  Hammekin,  14  How. 
(U.  S.)  346.  See  also  Bell  v.  Dole, 
II  Johns.   (N.  Y.)   173. 

Where  a  justice  of  the  peace  named 
as  commissioner  issued  a  citation  and 
swore  the  witnesses  and  made  his  re- 
turn as  a  justice  of  the  peace,  it  was 
held  that  it  need  not  appear  that  he 
was  sworn  as  commissioner.  Kelton 
V.  Montant,  2  R.  I.  151. 

Failure  to  File  Oath.  —  Where  a 
standing  commissioner  of  a  court  has 
taken  and  filed  his  oath  of  office  the 
failure  of  the  proper  person  to  re- 
cord the  same  will  not  invalidate  a 
deposition  taken  by  him.  Quynn  v. 
Brooke,  22  Md.  288. 

57.  Jones  v.  Smith,  6  Iowa  229; 
Cappeau's  Bail  v.  Middleton,  i  Har. 
&  G.  (Md.)  154;  P-rry  v.  Thomp- 
son, 16  N.  J.  L.  72;  Banert  v.  Day, 
3  Wash.  C.  C.  243,  2  Fed.  Cas.  No. 
836;  Hereforth  v.  Gates,  Gary  (Eng.) 
91. 

"  The  commissioners  are  the  de- 
positories of  the  confidence  of  the 
court ;  it  is  a  special  trust  and  confi- 
dence reposed  in  them  and  cannot  hz 
transferred,  delegated,  or  usurped  by 
aroth'r.  It  is,  moreover,  a  special 
authority,  and  must  be  strictly  pur- 
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sued."  Maryland  Ins.  Co.  v.  Bos- 
siere,  9  Gill  &  J.   (Md.)   121. 

Where  a  commission  directed  to 
five  persons,  or  any  one  of  them,  was 
executed  by  one  (the  others  being 
dead)  and  another  person,  the  depo- 
sition was  excluded.  Willings  v. 
Cons.qua,  Pet.  C.  C.  301,  29  Fed. 
Cas.  ^o.  I7,;67. 

Identity  of  Commissioner.  —  A 
commission  to  "  any  one  of  the  judges 
of  the  city  court  of  New  Oneans " 
having  been  returned  purporting  to 
have  been  executed  by  N.  Jackson, 
and  it  appearing  that  there  was  no 
such  judge  of  that  court,  it  was  held 
inadmissible  to  prove  on  the  trial  that 
the  commission  was  in  fact  executed 
by  O.  P.  Jackson,  a  judge  of  that 
court.  FoUain  v.  Lefevre,  3  Rob. 
(La.)    13. 

Deputy  Clerk —  A  deputy  clerk  of 
the  district  court  cannot  properly  ex- 
ecute a  commission  directed  to  the 
clerk.  Hughes  v.  Prewitt,  5  Tex. 
264;    Urquhart   v.    Burleson,   6   Tex. 

$02. 

Foreign  Officer —  The  authority 
conferred  by  a  commission  issued  to 
a  foreign  country  cannot  be  exer- 
cised by  any  other  person,  although 
the  ofhcers  of  such  country  reluse 
to  administer  an  oath  to  thj  commis- 
sioner or  to  compel  the  attendance  of 
witnesses,  and  undertake  to  execute 
the  commission  themselves.  Cap- 
peaus'  Bail  v.  Middleton,  i  Har.  & 
G.  (Md.)   154- 

But  whcrj  a  commission  was  is- 
sued to  a  foreign  country  whose  laws 
prohibited  the  execution  thereof  by 
the  commissioners,  depositions  taken 
thereunder  according  to  the  law  of 
the  place  by  a  judgj  of  a  court  and 
in  the  presence  of  the  commissioners 
were  admitted  in  evidence.  Win- 
thrcp  V.  Union  Ins.  Co.,  2  Wash.  C. 
C.  7,  30  Fed.  Cas.  No.  17,901. 

Successors  in  OTics —  It  was  held 
that  a  commission  directed  to  "  The 
Judges  of  the  Supreme  Court  of 
Calcutta "  was  properly  executed 
by  the  judges  of  "  High  Court  of 
Judicature  of  Ft.  Williams,  in  Ben- 
gal," where  the  former  court  had 
been  abolished  and  the  latter  haJ  suc- 
ceeded to  its  juris  liction.  Wilson  v. 
Wilson,  9  P.  D.  8,  49  L.  T.  430,  32 
W.  R.  282. 


It  was  held  that  on  the  death  of  a 
magistrate  appointed  to  take  a  dep- 
osition his  successor  in  office  might 
take  it.     Phelps  v.  Young,  i  111.  2>27- 

But  see  Claverie  v.  Gory,  4  N.  W. 
Terr.  L.  R.   (Can.)  470. 

Chancellor — It  seems  that  the 
chancellor  may  take  a  deposition  upon 
proper  notice  in  a  case  pending  be- 
fore him,  although  another  p.rson 
has  been  appointed  to  act  as  commis- 
sioner. Martinez  v.  Lucero,  i  N.  M. 
208. 

Commissioner   Named   TJnnecessar- 

ily Where  a  commission  named  a 

particular  person  only,  though  it 
might  have  named  any  one  of  a  class, 
it  was  held  that  the  deposition  could 
not  be  taken  by  another  notary  pub- 
lic. Provident  Sav.  Life  Assur.  Soc 
V.  Cannon,  IC3  111.  App.  534;  afdrmcd 
201   III.  260,  66  N.  E.  388. 

Under  Notice — Where  the  stat- 
ute does  not  require  the  notice  to 
designate  the  particular  officer  who  is 
to  take  the  deposition,  and  notice  is 
given  of  the  taking  of  a  deposition 
before  a  certain  notary  public,  "  or 
some  other  officer  authorized  by  law 
to  take  depositions,"  the  deposition 
may  be  taken  before  some  other  no- 
tary public  than  the  one  named. 
Gormlty  v.  Bunyan,  138  U.  S.  623. 
See  also  Alexander  v.  Alexander,  5 
Pa.  St.  277. 

Where  notice  was  given  of  the  tak- 
ing of  a  deposition  before  a  county 
judge  at  a  given  time  and  place  and 
the  deposition  was  taken  at  that  time 
and  place  before  the  clerk  of  the 
court,  who  had  authority  to  take  dep- 
ositions, it  was  held  to  have  been 
properly  taken.  Williams  v.  Chad- 
bourne,  6  Cal.  559. 

But  where  the  notice  named  a  par- 
ticular magistrate  only,  it  was  held 
that  another  magistrate  could  not 
take  the  deposition  without  further 
notice.  Daggett  v.  Tallman,  8  Conn. 
168;  Henry  Huntley,  37  Vt.  316. 

Centra.  —  Harvey  v.  Osborn,  55 
Ind.  535- 

"  Such  a  practice  would  give  great 
opportunity  for  unfairness  and  fraud. 
1  he  adverse  party  knowing  the  char- 
acter and  ability  of  the  magistrate 
might  omit  to  attend  and  send  inter- 
rogatories for  him  to  put  to  the  wit- 
ness;   and    thus,    if     the    deposition 
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jointly  authorized,  both  or  all  must  act  in  taking  the  depositions  and 
making  the  return.^^  But  a  less  number  may  take  the  depositions 
when  the  commission  is  directed  to  two  or  more  persons  severally, 
or  jointly  and  severally,^'*  or  when  it  expressly  provides  for  its  execu- 
tion by  less  than  the  whole  number,*^"  or  when  a  statute  or  rule  of 
court    so    provides,*'^    or    when    by    stipulation    of    the    parties    it 


were  taken  before  another,  lose  the 
opportunity  of  cross-examination." 
Henry  v.  Huntley,  2>7  Vt.  316. 

After  Return  of  Commission. 
Where  the  depositions  of  part  of  the 
witnesses  named  have  been  taken  and 
returned  with  the  commission  into 
court,  the  commissioner  has  no 
authority  to  take  the  depositions  of 
the  remaining  witnesses.  Benedict  v. 
Richardson,  68  Hun  202,  22  N.  Y. 
Supp.  839. 

58.  Montgomery  St.  R.  v.  Mason, 
133  Ala.  508,  32  So.  261 ;  Watson  v. 
Stucker,  5  Dana  (Ky.;  581;  Kings- 
bury V.  Kimball,  32  Pa.  St.  518; 
Bank  v.  Rose,  2  Strob.  Eq.  (S.  C.) 
90;  Gupp  V.  Brown,  4  Dall.  410,  11 
Fed.  Cas.  No.  5,871 ;  Armstrong  v. 
Brown,  i  Wash.  C.  C.  43.  i  Fed. 
Cas.  No.  542 ;  Munns  v.  De  Nemours, 
3  Wash.  C.  C.  31,  17  Fed.  Cas.  No. 
9,926. 

Who  May  Object — An  objection 
that  the  commission  was  not  executed 
by  all  the  commissioners,  was  held  to 
have  b:en  properly  made  by  the  party 
whose  commissioners  were  present 
and  acted.  Gupp  v.  Brown,  4  Dall. 
(U.  S.)  410,  15  Fed.  Cas.  No.  5,871. 

Withdrawal  of  Commissioner. 
Where  all  the  commissioners  were 
present  when  the  taking  of  the  depo- 
sitions was  begun,  but  some  of  them 
withdrew  and  refused  to  complete 
the  taking  of  them,  the  commission 
was  held  to  have  been  improperly 
executed.  Munns  v.  De  Nemours,  3 
Wash.  C.  C.  31,  17  Fed.  Cas.  9,926. 

Part  of  Commissioners  Acting. 
Where  under  a  joint  commission  to 
take  testimony  in  London,  England, 
the  plaintiff  named  his  commission- 
ers, setting  out  their  professions  and 
particular  places  of  residence,  and  the 
defendant  named  commissioners  "  of 
London,"  but  did  not  state  their  pro- 
fessions or  particular  pbcs  of  resi- 
dence, and  the  pbintiff's  commission- 
ers, on  making  diligent  inquiry,  could 
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not  find  them,  and  executed  the  com- 
mission ex  parte,  the  deposilions 
were  received  in  evidence.  Pigott  v. 
Holloway,  i  Binn  (Pa.)  436. 

Where  a  commission  was  directed 
to  A.  and  B.,  named  by  the  plaintiff, 
or  either  of  them,  and  C,  named  by 
the  defendant,  as  commissioners,  and 
the  parties  agreed  to  take  the  deposi- 
tions before  B.  and  D.,  and  the  depo- 
sitions were  actually  taken  by  A.  and 
D.,  they  were  excluded  when  offered 
in  evidence  as  not  having  been  prop- 
erly taken  under  either  the  commis- 
sion or  the  agreement.  Kingsbury 
V.  Kimball,  22  Pa.  St.  518. 

Commissioners  Disqualified.  —  A 
deposition  taken  by  two  commission- 
ers, one  of  whom  was  disqualified, 
was  suppressed.  Doe  v.  Carey,  23 
Ga.  4. 

r9.  Williams  v.  Eldridge,  i  Hill 
(N.  Y.)  249;  Nussear  v.  Arnold,  13 
Serg.  &  R.  (Pa.)  323;  Pennock  v. 
Freeman,  I  Watts  (Pa.)  401  ;  London 
V.  Blythe,  16  Pa.  St.  532,  55  Am. 
Dec.  527 ;  Lonsdale  v.  Brown,  3 
Wash.  C.  C.  404,  15  Fed.  Cas.  No. 
8,492;  The  Griffin,  4  Blatchf.  203,  il 
Fed.  Cas.  No.  5,814. 

Scheme  to  Prevent  Cross-examina- 
tion. —  But  it  might  be  shown,  prob- 
ably, that  the  execution  of  a  com- 
mission by  less  than  the  whole  num- 
ber of  commissioners  was  part  of  a 
scheme  to  deprive  the  other  party  of 
the  proper  protection  of  his  rights. 
O'Brien  v.  Commercial  Fire  Ins.  Co., 
9  Jones  &  S.  (N.  Y.)  224;  Leetch  v. 
Atlantic  Mut.  Ins.  Co.,  4  Daly  (N. 
Y.)  518. 

60.  Cage  v.  Courts,  i  Har.  & 
McH.  (Md.)  239- 

61.  Purner  v.  Piercy,  40  Md.  212, 
17  Am.  Rep.  591;  Millr  v.  George, 
30  S.  C.  526,  9  S.  E.  659;  O'Brien  v. 
Commercial  Fire  Ins.  Co.,  9  Jones 
&  S.    (N.  Y.)   224. 

A  sf'tute  requiring  depositions  to 
be  certified  by  the  commissioners  or 
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is  so  agreed.®^ 

XII.  NOTICE  OF  TAKING  THE  DEPOSITION. 

1.  Necessity  for.  —  A.  Upon  Written  Interrogatories. 
Under  the  statutes  of  some  states  notice  of  the  time  and  place  of 
taking  depositions  under  commission  upon  written  interrogatories 
and  cross-interrogatories  need  not  be  given. °^ 

Earlier  Statutes.  —  Under  the  original  United  States  judiciary  act 
notice  was  required  only  where  the  adverse  party  or  his  attorney 
resided  or  was  within  lOO  miles  of  such  place."*     Similar  statutes 


a  majority  of  them  was  held  to 
authorize  the  execution  of  the  com- 
mission by  such  majority.  Stone  v. 
Cannon,  9  Smed.  &  M.  (Miss.)  595. 
Failure  to  Notify  Commissioner. 
Where  two  of  three  commissioners 
named  had  authority  to  execute  the 
commission,  an  objection  by  the  de- 
fendant that  one  of  the  commis- 
sioners named  by  the  plaintifif  was 
not  notified  of  his  appointment  or  of 
the  time  and  place  of  taking  the 
depositions  was  overruled.  Miller  v. 
George,  30  S.  C.  526,  9  S.  E.  659. 

62.  Johnson  v.  Rankin,  3  Bibb 
(Ky.)  86;  Leetch  v.  Atlantic  Mut. 
Ins.  Co.,  4  Daly  (N.  Y.)  518. 

63.  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374;  Wisdom  v.  Reeves, 
no  Ala.  418,  18  So.  13;  O'Neill  v. 
Henderson,  15  Ark.  235,  60  Am.  Dec. 
568;  Bradford  v.  Cooper,  i  La.  Ann. 
325;  Hall  V.  Acklen,  9  La.  Ann.  219; 
Gasquet  v.  Johnson,  i  La.  425 ;  Hal- 
lock  V.  Caruthers,  5  Rob.  (La.)  190; 
Ownings  v.  Norwood,  2  Har.  &  J. 
(Md.)  96;  Law  V.  Scott,  5  Har.  & 
J.  (Md.)  438;  Calvert  v.  Coxe,  i 
Gill  (Md.)  95;  Parker  v.  Sedwick,  5 
Md.  281  ;  Hatton  v.  McClish,  6  Md. 
407 ;  United  States  v.  Louisville  & 
N.  R.  Co.,  18  Fed.  480. 

Contra.  —  Bowman  v.  Flowers,  2 
Mart.    (N.    S.)     (La.)    267. 

The  general  basis  of  the  rule  is  that 
the  parties  are  not  to  be  present  at 
the  execution  of  the  commission. 
See  cases  just  cited. 

Election    to    Attend Where   by 

statute  the  adverse  party  is  net  to  be 
present  at  the  taking  of  a  deposition 
upon  written  interrogatory,  unless 
the  party  taking  it  is  also  present, 
due  notice  of  the  suing  cut  of  the 
commission  for  the  purpose  of  per- 
mitting the  filing  of  cross-interroga- 
tories is  the  only  notice  contemplated. 


Cook  V.  Gilchrist,  82  Iowa  277,  48 
N.  W.  84. 

Interrogatories  Not  Filed  in  Time. 
When  interrogatories  are  not  filed 
soon  enough  to  allow  the  ether  party 
an  opportunity  to  file  cross-interrog- 
atories, notice  of  the  time  and  place 
of  taking  the  deposition  should  be 
given.     Parker  v.  Sedwick,  5  MJ.  281. 

Commissioners  Justified —  \\here 
both  parties  have  named  commis- 
sioners for  the  taking  of  depositions 
in  another  state,  and  the  commis- 
sioners of  the  moving  party  have 
given  the  required  notice  to  the  other 
commissioners  of  the  time  and  place 
of  the  execution  of  the  commission, 
it  is  not  necessary  that  notice  be 
given  by  the  moving  party  to  his  ad- 
versary. Tussey  v.  Behmer,  9  Lane. 
Bar  (Pa.)  45- 

64.  Sayles  v.  Stewart,  5  Wis.  8; 
Pentleton  v.  Forbes,  i  Cranch  C.  C. 
507,  19  Fed.  Cas.  No.  10,966;  Miller 
V.  Young,  2  Cranch  C.  C.  53,  17  Fed. 
Cas.  No.  9,596;  Travers  v.  Bell,  2 
Cranch  C.  C.  160,  24  Fed.  Cas.  No. 
14,149;  Tooker  v.  Ihompson,  3  Mc- 
Lean 92,  24  Fed.  Cas.  No.  14,097; 
Voce  V.  Lawrence,  4  McLean  203,  28 
Fed.  Cas.  No.  16,979;  Dick  v.  Run- 
nels, 5  How.  (U.  S.)  7;  Dinsmore  v. 
Maroney,  4  Blatchf.  416,  7  Fed.  Cas. 
No.  3,920;  Merrill  v.  Dawson,  I 
Hemp.  563,  17  Fed.  Cas.  9,469,  af- 
firmed Fowler  V.  Merrill,  11  How. 
(L.  S.)  375;  The  Argo,  2  Gall.  314,  i 
Fed.  Cas.  No.  517,  afHrtncd  2  Wheat. 
(U.  S.)  287. 

It  was  held  that  notice  should  be 
given  to  counsel  who  had  acted  pub- 
licly in  former  trials  of  a  like  case 
between  parties,  and  was  then  so  em- 
ployed although  net  counsel  of  record 
in  that  case.  Allen  v.  Blunt,  2 
Wooclb.  &  M.  121,  2  Robb.  Pat.  Cas. 
530,  I  Fed.  Cas.  217. 
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have  existed  in  some  states. ^^ 

General  Rule.  —  But  under  the  present  federal  statute,*'®  and  under 
the  statutes  and  rules  of  practice  in  most  states,  notice  must  be 
given.'^^     Where  proper  notice  has  been  given,  and  the  further  taking 


Ex      Parte     Depositions Where 

depositions  have  been  taken  ex  parte 
without  notice,  the  court  may  ailow 
the  other  party  to  crcss-examinj  the 
witness.  Allen  v.  Blunt,  2  Woodb. 
&  AI.  121,  2  Rcbb.  Pat.  Cas.  530,  i 
Fed.  Cas.  No.  217. 

Depositions  tai<en  without  notice 
are  very  strictly  scrutmized ;  Brooke 
V.  Berry,  2  Gill  (Aid.)  83;  Alerr.U  v. 
Dawson,  i  Hemp.  563,  17  Fed.  Cas. 
No.  9,^469,  afrlnned  ii  How.  (U.  S.) 
375 ;  Voce  v.  Lawrence,  4  AIcLean  203, 
28  Fed.  Cas.  No.  16,979;  Wilson 
Sewing  Mach.  Co.  v.  Jackson,  i 
Hughes  295,  I  Fed.  Cas.  No.  I7,8;3. 
See  also  Walsh  v.  Rogers,  13  How. 
(U.  S.)  283;  Zantzinger  i:  Weight- 
man,  2  Cranch  C.  C.  478,  30  Fed. 
Cas.  18,202;  Egbert  v.  Citizens'  Ins. 
Co.,  7  Fed.  47. 

63.  Clap  V.  Lockwood,  Kirby 
(Conn.)  ico;  Moses  v.  Gunn,  i  Root 
(Conn.)  307;  Myers  v.  Anderson, 
Wright  (Uhio)  513;  Chipman  v. 
Tuule,  I  D.  Chip.  (Vt.)  179;  Hop- 
kinscn  v.  Watson,  17  Vt.  91. 

Notice    to    Attorney Where    the 

rule  required  notice  to  be  given  to 
the  adverse  party  if  he  lived  within 
20  miles  of  the  place  of  caption,  it 
was  held  that  the  spirit  of  the  rule 
required  such  noiice  to  be  given  to 
any  agent  or  attorney  of  such  party 
who  might  live  within  that  distance. 
Whiting  V.  Jewell,  Kirby  (Conn.)  i; 
Williams  v.  Fitch,  i  Root.  (Conn.) 
316;  Killingsworth  v.  Goshen,  i  Root 
(Conn.)  480;  Hillyard  v.  Nichols,  I 
Root  (Conn.)  493. 

Contra.  —  H;acock  v.  Stoddard,  i 
Tyler   (Vt.)   344- 

Where  the  adverse  party  lived 
within  20  miles  of  the  place  of  resi- 
dence of  the  witness,  but  not  within 
that  distance  of  thj  place  where  the 
deposition  was  taken,  and  there  was 
no  evidence  of  bad  faith,  and  delay 
might  cause  the  loss  of  the  testimony, 
depositions  taken  without  notice  were 
admitted  in  evidence.  Nichols  v, 
Hillyer,  Kirby  (Conn.)  219;  John- 
son V.  Foot,  Kirby  (Conn.)  283. 
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Voucher Where  the  nominal  ad- 
verse party  lived  more  than  20  miles 
from  the  place  of  caption,  but  his 
vouchees  lived  Vv^ithin  that  distance, 
it  was  held  that  notice  to  them  was 
necessary.  Fowler  v.  Norton,  2  Root. 
(Conn.)   25. 

New  York  Justice  Practice.  —  Un- 
der the  New  York  code  a  justice  may 
grant  a  commission  to  take  a  deposi- 
tion at  the  time  of  the  joinder  of  is- 
sue without  notice,  but  if  the  allow- 
ance is  not  made  at  that  time  there 
must  be  notice  of  the  application. 
Alurphy  v.  Sullivan,  10  N.  Y.  Ana 
Cas.  303,  77  N.  Y.  Supp.  950. 

Unnecessary  Notice —  The  giving 
of  an  unnecessary  notice  cannot  in- 
validate the  depositions.  Wainwright 
v.  Webster,  11  Vt.  576,  34  Am.  Dec. 
707. 

66.  Section  863  U.  S.  Revised 
Statutes. 

67.  England.  —  Loveden  v.  Mil- 
ford,  4  Bro.  C.  C.  540. 

United  States.  —  brevall  v.  Bache, 
5  Cranch  C.  C.  463,  9  Fed.  Cas.  No. 
5,113;  Rhoades  v.  Selin,  4  Wash.  C. 
C.  715,  20  Fed.  Cas.  No.  11,740; 
Lutcher  v.  United  States,  19  C.  C.  A 
259,  41  U.  S.  App.  54,  72  Fed.  968. 

Alabama.  —  Wilkinson  v.  Wilkin- 
son, 133  Ala.  381,  32  So.  124;  Garnet 
V.  Yoe,  17  Ala.  74. 

California.  —  Ellis  v.  Jaszynsky,  5 
Cal.  444. 

Colorado.  —  Jones  v.  Carruthers,  i 
Colo.  291. 

Kentucky.  —  Henderson  v.  How- 
ard, I  A.  K.  Marsh.  26;  Rennick  v. 
Willoughby,  2  A.  K.  Marsh.  22;  Tay- 
lor V.  Whiting,  4  T.  B.  Mon.  364; 
Thome  v.  Haley,  i  Dana  268;  Moore 
V.  Beauchamp,  5  Dana  70. 

Louisiana.  —  Rcb.rtson  v.  Lucas,  i 
Mart.  (N.  S.)  187;  Gill  v.  Phillips,  6 
Alart.  (N.  S.)  298;  Underwood  v. 
Lacapere,  10  La.  Ann.  766. 

Missouri.  —  Perry  v.  Siter,  2>7  Mo. 
273;  Hall  V.  Houghton,  2)7  JMo.  411. 

Massachusetts.  —  Bryant  v.  Com- 
monwealth  Ins.   Co.,  9  Pick.  485. 
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Maine.  —  Brown  v.  Ford,  52  Me. 
479- 

Maryland.  —  Gittings  v.  Hall,  i 
Har.  &  J.  14,  2  Am.  Dec.  502;  Gib- 
son V.  Smith,  I  Har.  &  J.  253;  Bore- 
ing  V.  Singery,  2  Har.  &  J.  455; 
Thomas  v.  Clagett,  2  Har.  &  McH. 
172;  Johnson  v.  Kraner,  2  Har.  & 
McH.  243 ;  Weems  v.  Disney,  4  Har. 
&  McH.  156;  Young  v.  Mackall,  3 
Md.  Ch.  398. 

Mississippi.  —  Pickett  v.  Ford,  4 
How.  246;  Daily  v.  Johnson,  48  Miss. 
246. 

New  Hampshire.  —  Cater  v.  Mc- 
Daniel,  21  N.  H.  231 ;  Carlton  v.  Pat- 
terson, 29  N.  H.  580 ;  Deming  v.  Fos- 
ter, 42  N.  H.  165;  Whipple  v.  Whip- 
ple, 43  N.  H.  235;  Cushman  v. 
Wooster,  45  N.  H.  410. 

Neiv  Jersey.  —  Parker  v.  Hayes,  2^ 
N.  J.  Eq.  186;  Wilson  v.  Cornell,  4 
N.  J.  L.  117. 

New  York.  —  Brooks  v.  Schultz,  3 
Abb.  Pr.  (N.  S.)  124;  People  r.  Had- 
den,  3  Denio  220. 

Ohio.  —  Lattier  v.  Lattier,  5  Ohio 
538. 

Pennsylvania.  —  Vincent  v.  Huff, 
4  Serg.  &  R.  (Pa.)  298. 

Texas.  —  Millikin  v.  Smoot,  71 
Tex.  759,  10  Am.  St.  Rep.  813,  12 
S.  W.  59. 

Vermont.  —  Ferguson  v.  Morrill, 
Brayt.   (Vt.)   41. 

Virginia.  —  Unis  v.  Charlton,  12 
Gratt.  484 ;  Stubbs  v.  Burwell,  2  Hen. 
&  M.  536. 

Washington.  —  Collins  v.  Lowry,  2 
Wash.  75. 

Wisconsin.  —  Sika  v.  Chicago  &  N. 
W.  R.  Co.,  21  Wis.  370. 

See  also  Goodwin  v.  Mussey,  4  Me. 
88;  Dunlop  v.  Munroe,  i  Cranch  C. 
C.  536,  8  Fed.  Cas.  No.  4,167,  affirm- 
ing 7  Cranch  (U.  S.)  242. 

The  want  of  notice  cannot  be  sup- 
plied by  the  commissioners  adjourn- 
ing the  examination  for  a  time  suffi- 
cient for  notice.  Parker  v.  Hays,  23 
N.  J.  Eq.  186. 

Divorce  Case.  — Where  in  an  ac- 
tion for  divorce  after  decree  pro  con- 
fesso  complainant  submitted  his 
cause,  it  was  error  for  the  trial  judge 
to  prepare  interrogatories  to  be  pro- 
pounded to  the  defendant  witliout 
notice  to  the  complainant.  Wilkin- 
son V.  Wilkinson,  133  Ala.  381,  32 
So.  124. 


Deposition  of  Defendant.  _  A  stat- 
ute providing  for  taking  the  deposi- 
tion of  an  opposing  or  adverse  party 
upon  leading  questions  and  without 
notice,  does  not  authorize  the  use  of 
such  a  deposition  against  another 
party  to  the  suit  who  was  not  notified 
of  the  taking.  Bizzell  v.  Hill, 
(Tex.  Civ.  App.),  37  S.  W.  178. 

Going  Witness. —  The  fact  that 
the  witness  is  to  leave  the  country 
immediately  will  not  justify  the  tak- 
ing of  his  deposition  without  notice. 
Daniels  v.  Bullard,  Quincy  (Mass.) 
41.  But  see  sub-title  "  Notice "  un- 
der "  Application  for  Commission  " 
herein. 

Party's  Residence  Unknown. 
That  the  party  to  be  notified  has  no 
known  place  of  abode  and  no  at- 
torney will  not  justify  the  taking  a 
deposition  without  notice.  Lattier  v. 
Lattier,  5  Ohio  538,  S.  P.  Houpt  v. 
Houpt,  Wright   (Ohio)    156. 

Before  Referee.  —  A  commissioner 
or  referee  to  whom  a  case  has  been 
referred  to  adjust,  settle  and  report 
certain  matters,  may  take  deposi- 
tions upon  his  general  notice  of  such 
proceedings  and  without  special  no- 
tice of  the  taking  of  such  depositions. 
Geiser  Mfg.  Co.  v.  Chewning,  52  W. 
Va.  S23,  44  S.  E.  193 ;  Miller  v.  Cox, 
38  W.  Va.  747,  18  S.  E.  960. 

Who  May  Object.  —  One  defendant 
cannot  object  upon  the  ground  that 
another  defendant  was  not  served 
with  notice  or  interrogatories.  Lins- 
kie  v.  Kerr,  (Tex.  Civ.  App.),  34  S. 
W.  765 ;  Glenn  v.  Glenn,  17  Iowa 
498. 

The  party  taking  the  deposition 
cannot  object  to  the  use  thereof  on 
the  ground  that  notice  of  the  taking 
was  not  given  to  the  other  party. 
Carpenter  z:  Dame,  10  Ind.  125; 
Yeaton  v.  Fry,  5  Cranch  (U.  S.)  335. 
But  see  Garnett  v.  Yoe,  17  Ala.  74. 

Serving  Interrogatories The  no- 
tice may  be  by  service  of  the  inter- 
rogatories containing  a  recital  of  the 
necessary  facts.  Law  v.  Scott,  5  Har. 
&  J.   (Md.)  438. 

Notice     to     Commissioners The 

commissioners  named  by  the  adverse 
party  should  be  notified  by  the  mov- 
ing party  or  by  his  commissioners 
of  the  time  and  place  of  the  execu- 
tion of  the  commission.  Hoofnagle 
V.  Deering,  i  Yeates  (Pa.)  302;  Tus- 
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of  the  depositions  has  been  regularly  adjourned,  no  further  notice 
need  be  given.*^^  And  it  seems  that  if  the  party  notified  attends  at 
the  time  and  place  mentioned  in  the  notice,  he  may  proceed  to  take 
the  depositions  without  further  notice,  if  the  moving  party  fails 
to  do  so.®^ 

B.  Waiver  of  Notice.  —  Notice  may  be  waived  by  agreement  of 
parties  or  counsel,  and  an  agreement  to  take  depositions  at  a  certain 
time  and  place  operates  as  a  waiver/" 

C.  Defendants  in  Default.  —  It  seems,  also,  that  notice  need 
not  be  given  where  the  defendants  are  in  default,  and  a  decree  pro 
confesso  has  been  entered  against  them.''^ 

2.  Form  and  Contents.  —  A.  Generally.  —  The  notice  should 
conform  substantially  to  the  statute  oj  the  rules  of  court.'^^ 


sey   V.   Behmer,   9   Lane.   Bar    (Pa.) 
45;  Anonymous,  3  Atk.    (Eng.)   633. 

68.  Domnce  v.  Hutchinson,  22 
Me.  357-  See  also  Clark  v.  Manhat- 
tan R.  Co.,  102  N.  Y.  656,  6  N.  E. 
III. 

69.  Crabb  v.  Orth,  133  Ind.  ii,  32 
N.  E.  711.  See  also  Burton  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.,  61  Tex. 
526. 

But  it  was  held  that  where  the 
depositions  were  regularly  taken  by 
the  moving  party,  the  adverse  party 
was  not  entitled  to  have  them  taken 
in  duplicate  at  the  same  time  with- 
out notice.  Brintnall  v.  Saratoga  & 
W.  R.  Co.,  32  Vt.  665. 

70.  Waiver  of  Notice.  —  Where 
the  parties  have  agreed  to  take  depo- 
sitions at  a  certain  time  and  place, 
no  notice  is  required.  Ormsbv  v. 
Granby,  48  Vt.  44. 

The  want  of  notice,  or  defects  in 
the  notice,  may  be  waived  by  agree- 
ment of  parties  or  counsel.  Murray 
V.  Phillips,  59  Ind.  56;  Schmitz  v.  St. 
Louis,  L  M.  &  S.  R.  Co.,  46  Mo.  App. 
380;  Ballard  v.  Perry,  28  Tex.  347; 
Buddicum  v.  Kirk,  3  Cranch  (U.  S.) 
293- 

Where  a  deposition  was  taken  by 
consent  on  interrogatories  and  cross- 
interrogatories,  notice  of  the  time  and 
place  of  taking  it  was  held  to  have 
been  waived.  Clay's  Sindics  v.  Kork- 
land,  4  Mart.  O.  S.  (La.)  405. 

An  agreement  for  the  use  of  depo- 
sitions is  a  waiver  of  the  want  of 
notice  of  the  time  and  place  of  taking 
Ihe  same.  Wilkinson  v.  Ward,  42  111. 
App.  541. 
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An  acknowledgment  of  service  of 
notice  has  the  same  effect  as  service 
in  regular  form  and  is  not  a  waiver 
of  defects  in  the  notice.  Ulmer  v. 
Anstill,  9  Port.  (Ala.)  157. 

71.  Planters'  &  Merchants'  Bank 
V.  Walker,  7  Ala.  926;  Jordan  v. 
Jordan,  17  Ala.  466;  Hanly  v.  Black- 
ford, I  Dana  (Ky.)  i,  25  Am.  Dec. 
114;  Brooke  v.  Berry,  2  Gill  (Md.) 
83;  Higgins  V.  Horwitz,  9  Gill  (Md.) 
341- 

Ex  Parte  Commission — It  seems 
that  notice  need  not  be  given  where 
the  commission  has  issued  ex  parte 
for  failure  of  the  adverse  party  to 
name  commissioners  or  file  cross- 
interrogatories.  Turner  Pneumatic 
Tire  Co.  v.  Dunlap  Pneumatic  Tire 
Co.,  7S  L.  T.  (Eng.  Ch.)  6qi;  Oliver 
V.  Paimer,  n  Gill  &  J.  (Md.)  426; 
Brooke  v.  Berry,  2  Gill  (Md.)  83; 
Merrill  v.  Dawson,  i  Hemp.  563,  17 
Fed.  Cas.  No.  9,469.  affirmed  in  Fow- 
ler V.  Merrill,  11  How.  (U.  S.)  375; 
Frevall  ?'.  Bache,  5  Cranch  C.  C. 
463,  9  Fed.  Cas.  No.  5,113. 

72.  Dating^  Notice —  It  has  been 
held  that  the  notice  need  not  be  dated. 
Sweitzer  v.  Meese,  6  Binn.  (Pa.) 
500.  And  also  that  it  must  be  dated. 
Huston  V.  Noble,  4  J.  J.  Marsh. 
(Ky.)   130. 

Form     of    Notice It     was     held 

to  be  unnecessary  for  the  notice  to  re- 
quire the  adverse  party  "to  put  in- 
terrogatories if  he  should  see  fit." 
Bussard  v.  Catalino,  2  Cranch  C.  C. 
421,  4  Fed.  Cas.  No.  2,228.  A  sub- 
stantial compliance  with  statutes  reg- 
ulating the   form    of    the    notice    is 
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B.  Name  of  Court  and  Cause.  —  The  notice  should  give  the 
name  of  the  court^^  and  the  names  of  the  parties  to  the  action/* 
Describing  the  action  as  that  of  A  "  and  others  "  against  B  "  and 
others  "  is  permissible.'^'  A  notice  of  the  taking  of  depositions  in 
two  or  more  actions  is  irregular,  but  not  fatally  defective.'^^ 

C.  Name  of  Commissioner  or  Officer.  —  Under  some  statutes 
the  notice  must  name  the  commissioner  or  officer  who  is  to  take 
the  depositions."  But  it  has  been  held  that  this  is  not  necessary 
where  there  is  no  statute  or  rule  of  court  upon  the  matter.''^  And 
it  is  sufficient  under  some  statutes  to  state  that  the  depositions  will 
be  taken  before  a  certain  person,  or,  in  his  absence,  some  officer  of 
a  certain  class,  or  some  person  authorized  by  law  to  take 
depositions.''^ 


usually  sufficient.  Dorrance  v.  Hutch- 
ison, 22  Mc.  357;  Stephens  v.  Joyal, 
45  Vt.  325.  For  form  of  notice,  see 
Jackson  v.  Kent,  7  Cow.  (N.  Y.)  59- 

73.  Sparks  v.  Sparks,  51  Kan.  19S, 
32  Pac.  892. 

Incorrect  Copy.  —  Where  the  or- 
iginal notice  was  correct,  but  the  copy 
left  with  the  party  served  stated  that 
the  action  was  pending  in  a  different 
county,  the  service  was  held  bad. 
Bowyer  v.  Knapp,  15  W.  Va.  277. 

Time  of  Court The  notice  need 

not  state  the  time  when  the  court, 
where  the  cause  is  pending,  will  be 
held.  Great  Falls  Mfg.  Co.  v. 
Mather,  5  N.  H.  574. 

74.  A  notice  directed  to  S.,  the  de- 
fendant, stating  the  action  to  be  one 
"  in  which  A.  K.,  the  plaintiff,  sues 
by  his  guardian  J.  K."  and  naming 
the  court  and  the  term  thereof,  suf- 
ficiently indicates  the  parties  to  the 
action.  Kingsbury  v.  Smith,  13  N. 
H.  109. 

Where  the  caption  of  the  notice 
includes  the  name  of  the  court  and 
the  title  of  the  action  and  the  body 
of  the  notice  states  that  the  deposi- 
tion "  is  to  be  taken  to  be  used  on 
the  trial  of  the  above  entitled  action," 
the  notice  complies  with  a  require- 
ment of  a  statute  that  requires  the 
notice  to  specify  the  action  or  pro- 
ceeding and  the  name  of  the  court  in 
which  it  is  "to  be  used.  Sparks  v. 
Sparks,  51  Kan.  195,  32  Pac.  892. 

Nature  of  Action — The  notice 
need  not  describe  the  nature  of  the 
action.  Bundy  v.  Hyde,  50  N.  H. 
1 16. 

75.  Mills  V.  Dunlap,    3    Cal.    94; 


Claxton  V.  Adams,  i  MacArthur  (D. 
C.)  496. 

76.  Laithe  v.  McDonald,  7  Kan. 
254:  Ash  V.  Marlow,  20  Ohio  119. 

Same  Parties  and  Issues —  It 
was  held  that  where  several  actions 
were  pending  between  the  same  par- 
ties involving  the  same  issues,  the 
deposition  of  a  witness  might  be 
taken  in  all  cases  and  that  the  notice 
need  not  designate  any  particular  ac- 
tion. Taylor  v.  Bank  of  Illinois,  7 
T.  B.  Mon.  (Ky.)  576. 

But  see  August  v.  Fourth  National 
Bank,  56  Hun  642,  9  N.  Y.  Supp.  270; 
Bemis  v.  Morill,  38  Vt.  153. 

77.  Kingsbury  v.  Smith,  13  N.  H. 
109;  St.  Johnsbury  v.  Goodenough,  44 
Vt.  662;  Davis  V.  Davis,  48  Vt.  502. 
But  see  Henry  v.  Huntley,  2>7  Vt. 
316. 

Contra.  —  Provident  Sav.  Life 
Assur.  Soc.  V.  Cannon,  103  111.  App. 
534,  affirmed  201  111.  260,66  N.  E.  388. 

Under  a  statute  requiring  the  no- 
tice to  state  before  whom  a  deposi- 
tion is  to  be  taken,  it  was  held  not 
sufificient  to  give  notice  of  the  taking 
before  one  of  two  magistrates  named. 
Clough  V.  Bowman,  15  N.  H.  504. 

A  notice  "  to  appear  b.fore  E.  H. 
B.,  a  notary  public,  at  the  residence," 
etc.,  "  to  be  present  at  the  taking  of 
a  deposition  "  sufficiently  indicates 
the  name  of  the  magistrate.  Barber 
V.  Bennett,  58  Vt.  476,  4  Atl.  231. 

78.  N:ely  v.  Harris,  Tapp.  (Ohio) 
209.  See  also  Patterson  v.  Hubbard, 
30  111.  201. 

79.  Gcrmley  v.  Bunyan,  138  U.  S. 
623.  Centra.  —  Carmalt  v.  Post,  8 
Watts   (Pa.)   406. 

Vol.  IV 


384 


DEPOSITIONS. 


D.  Place  of  Takinx.  —  The  notice  must  state  correctly  the  place 
where  the  depositions  are  to  be  taken.«»  It  is  sufficiently  definite 
when  it  fairly  informs  the  person  notified  of  such  place."     Ordi- 


Where  the  notice  was  to  take  a 
deposition  before  B.  "  or  some  other 
person  competent  to  administer  an 
oath,"  and  the  deposition  was  taken 
by  C,  a  magistrate,  at  the  time  and 
place  named,  and  objection  that  the 
adverse  party  might  have  desired  to 
send  interrogatories  was  overruled, 
where  none  were  actually  sent.  Al- 
exander V.  Alexander,  5  Pa.  St.  81, 
277. 

Only  One  Officer  Named If  the 

only  person  named  is  not  authorized 
to  take  depositions,  the  notice  may 
be  treated  as  a  nullity.  Daggett  v. 
'iailman,  8  Conn.  168. 

It  has  been  held  that  where  a  cer- 
tain officer  is  named,  th:-  depositions 
may  not  be  taken  by  some  other  of- 
ficer, although  the  notice  need  not 
have  named  any  particular  officer. 
Henry  v.  Huntley,  37  Vt.  316. 

Contra.  —  Harvey  v.  Osborn,  55 
Ind.  535.  See  sub-title  "The  Com- 
mission." 

80.  Harris  v.  Hill,  7  Ark.  (2 
Eng.)  452,  46  Am.  Dec.  295;  Rodman 
V.  Kelly,  13  Ind.  377;  McClintock  v. 
Crick,  4  Iowa  453 ;  Gilly  v.  Logan,  2 
Mart.  (N.  S.)  (La.)  196;  Gill  v. 
Jen,  6  Mart.  (N.  S.)  (La.)  279;  Col- 
lins V.  Elliott,  I  Har.  &  J.  (Md.)  i; 
Young  V.  Mackall,  3  Md.  Ch.  398; 
Kingsbury  v.  Smith,  13  N.  H. 
109;  Alston  V.  Taylor,  i  Hayw.  (K. 
C.)  381 ;  Hunter  v.  Fulcher,  5  Rand. 
(Va.)  126,  16  Am.  Dec.  738;  Knode 
V.  Williamson,  17  Wall.  (U.  S.)  586. 

But  see  Rayburn  v.  Central  Iowa 
R.  Co.,  74  Iowa  637,  38  N.  W.  520. 

81.  Bulla  V.  Morrison,  i  Blackf. 
(Ind.)  521;  McNaughton  v.  Lester, 
I  Hayw.  (N.  C.)  423;  Owens  v.  Kin- 
sey,  51  N.  C.  38;  Moore  v.  Booker, 
4  N.  D.  543,  62  N.  W.  607. 

"  The  form  of  notice  to  take  depo- 
sitions has  no  general  rule  but  one, 
that  it  should  contain  convenient  cer- 
tainty as  to  the  time  and  place  of 
taking  them.  We  should  avoid  a 
laxity  which  may  tend  to  defeat  the 
benefit  of  a  cross-examination  by  the 
adverse  party.  The  notice  should  be 
sufficiently    correct     to     inform     him 
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when  and  where  he  should  attend. 
It  is  obvious  that  a  notice  to  take 
depositions  in  a  populous  city  should 
be  more  special,  as  to  the  designation 
of  place,  than  when  intended  to  be 
taken  in  a  town  of  inconsiderable  ex- 
tent." Sweitzer  z'.  Meese,  6  Binn. 
(Pa.)  500.  In  this  case  a  notice  des- 
ignating the  house  of  " Spangler, 

innkeeper  in  York "  was  held  suf- 
ficiently certain  where  it  did  not  ap- 
pear that  more  than  one  Spangler 
kept  an  inn  at  York.  See  also  Over- 
street  V.    Philips,    I    Litt.    (Ky.)    120. 

A  notice  to  take  depositions  "  at 
the  office  of  M.  C.  L.  in  the  town  of 
Tonica,  county  of  La  Salle,  and 
State  of  Illinois, "  was  held  prima 
facie  sufficient.  Britton  v.  Berry,  20 
Neb.  325,  30  N.  W.  254. 

A  notice  to  take  depositions  at  the 
"  office  of  K.  &  S."  in  a  certain  town 
was  held  sufficiently  certain  where  the 
designation  had  come  to  signify  a 
room  that  had  once  been  occupied  by 
a  firm  of  that  name,  although  it  was 
not  so  occupied  then  and  the  firm  had 
ceased  to  exist.  Clawson  v.  Short- 
ridge,  I  Wils.    (Ind.)   282. 

Notice  of  the  taking  of  a  deposi- 
tion at  "  the  left  wing  of  the  court 
house,"  where  the  suit  was  pending 
in  the  circuit  court  of  the  county  in 
which  all  the  parties  resided,  was 
held  certain  to  a  common  intent 
Barbour  v.  Whitlock,  4  T.  B.  Mon. 
(Ky.)  180. 

Notice,  in  Indiana,  to  take  deposi- 
tions "  in  the  office  of  the  clerk  of 
Marshall  County,  in  the  State  of 
Illinois,"  was  held  too  vague  as  to 
the  place  intended  on  the  ground  that 
a  citizen  of  Indiana  could  not  be  pre- 
sumed to  know  the  town  in  which 
said  office  was  located.  Rodman  v. 
Kelly,  13  Ind.  377. 

Failure  to  Name  County  or  State. 
A  notice  which  gives  the  state,  city 
and  office  where  the  d. positions  are 
to  be  taken  is  not  defective  because 
it  does  not  name  the  county.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Pearson,  6 
Kan.  App.  825,  49  Pac.  68r.  Hobbs 
V.  Godlove,  17  Ind.  359. 
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narily  it  should  specify  the  street  and  number  or  the  building  in  a 
large  city,*^  or  the  house  or  other  building  in  a  smaller  town  or 
rural  community.^^ 

E.  Time  of  Taking.  —  The  notice  must  specify  definitely  the 
time  when  the  depositions  are  to  be  taken. ^*  A  notice  stating  that 
depositions  will  be  taken  on  a  certain  day,  and  from  day  to  day 
thereafter  until  completed,  is  good.^^  So  is  a  notice  of  taking  on 
several  days,  beginning  on  the  first  thereof.®"     A  notice  of  taking  on 


A  notice  which  specified  the  county, 
but  omitted  the  name  of  the  slate, 
was  held  sufficient.  Davis  v.  Settle, 
43  W.  Va.  17,  26  S.  E.  557- 

A  notice,  in  Ohio,  designating  the 
"  city  of  Cleveland,"  was  held  suffi- 
ciently certain  without  stating  the 
county  or  state,  in  the  absence  of 
any  showing  of  prejudice.  Straw  v. 
Dye,  2  Ohio  Dec.  312,  2  West.  Law 
Month.  388. 

82.  Miller  v.  Truman,  14  Vt.  138. 
Place  in  City.  —  A  notice  to  take 

depositions  "  in  Louisville "  with- 
out specifying  the  place  more  defi- 
nitely is  insufficient.  Crozier  v.  Gano, 
I  Bibb  (Ky.)  257. 

Notice  of  the  taking  of  a  deposition 
before  a  certain  notary  in  San  Fran- 
cisco was  held  too  indefinite.  Lucas 
V.  Richardson,  68  Cal.  618,  10  Pac. 
183. 

Ihe  court  refused  to  suppress  a 
deposition  because  the  notice  did  not 
locate  by  street  and  number  the  office 
of  the  notary  before  whom  it  was  to 
be  taken  in  Spokane  Falls.  Moore  v. 
Booker,  4  N.  D.  543,  62  N.  W.  607. 

Notice  to  take  a  deposition  at  the 
general  post  office  in  Washington,  D. 
C,  was  held  sufficiently  certain. 
Bulla  V.  Morrison,  i  Blackf.  (Ind.) 
521. 

A  notice  to  take  depositions  at  the 
court  house  in  the  city  of  New  Or- 
leans, there  being  several  courts  held 
in  different  rooms  in  the  same  build- 
ing, was  held  too  indefinite.  Harris 
V.  Hill,  7  Ark.  452,  46  Am.  Dec.  295. 

83.  McNaughton  v.  Lester,  i 
Hayw.  (N.  C.)  423;  Ridge  v.  Lewis, 
Conf.  Rep.  (N.  C.)  483. 

Notice  of  taking  depositions  at  a 
certain  house  in  a  county,  where  the 
township  was  not  nam:d  and  the 
house  was  not  a  place  of  public  no- 
toriety, was  held  insufficient.  Sheel- 
er  V.  Speer,  3  Binn.  (Pa.)   130. 

25 


84.  Clark  v.  Hartwell,  11  Rob. 
(La.)  201;  Gilly  v.  Logan,  2  Mart, 
(N.  S.)  (La.)  196;  Gill  V.  Jett,  6 
Mart.  (N.  S.)  (La.)  279;  Doane  v. 
Farrow,  9  Mart.  (O.  S.)  (La.)  222; 
Collins  V.  Elliott,  I  Har.  &  J.  (Md.) 
i;  Young  v.  Mackall,  3  Md.  Ch.  398; 
Stockton  V.  Williams,  Waik.  Ch. 
(Mich.)  120;  Kean  v.  Newell,  i  Mo. 
754,  15  Am.  Dec.  321 ;  Kingsbury  v. 
Smith,  13  N.  H.  109;  W  hitehill  v. 
Lousey,  2  Yeat:s  (Pa.)  109;  John- 
son V.  Perry,  54  Vt.  459. 

Notice  of  the  taking  of  a  deposition 
"  on  or  about  "  a  day  specified  is  in- 
sufficient. Miller  v.  Truman,  14  Vt 
138. 

Where  the  notice  was  to  take  dep- 
ositions on  Monday,  March  26,  the 
depositions  were  properly  taken  on 
March  26,  although  that  day  was  not 
Monday.  Rand  v.  Dodge,  17  N.  H. 
343- 

85.  Glover  v..  Millings,  2  Stew.  & 
P.  (Ala.)  28;  Andrews  v.  Jones,  10 
Ala.  460;  King  v.  State,  15  Ind.  64 
Stainbrook  v.  Drawyer,  25  Kan.  383 
Leach  V.  Leach,  46  Kan.  724,  27  Pac 
131 ;  Benton  v.  Craig,  2  Mo.  i\ 
Bowman  v.  Branson,  in  Mo.  343,  19 
S.  W.  634;  Carmalt  v.  Post,  8  Watts 
(Pa.)  406;  Brandon  v.  Mullenix,  il 
Heisk.  (Tenn.)  446;  Knode  v.  Wil- 
liamson, 17  Wall.  (U.  S.)  58b. 

86.  Jordan  v.  Hazard,  10  Ala.  221 ; 
Phillipi  V.  Bowcn,  2  Pa.  St.  20;  Mc- 
New  V.  Rogers,  Thomp.  Cas.  (Tenn.) 
32. 

A  notice  to  take  depositions  on  the 
1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th 
and  loth,  under  which  26  depositions 
were  taken  on  the  1st  and  2d,  was 
held  to  amount  to  a  notice  to  take 
depositions  on  the  ist  and  from  day 
to  day  thereafter  until  completed. 
Kea  V.  Robeson,  39  N.  C.  427 ;  S.  P. 
Phillipi  V.  Bowen,  2  Pa.  St.  20. 
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several  days,  either  consecutive  or  in  the  alternative,  has  usually  been 
held  bad,*^  but  it  has  been  held  sufficient,  in  the  absence  of  a  specific 
statutory  provision,  v^here  the  depositions  are  to  be  taken  at  a  con- 
siderable distance  from  the  place  of  service,  and  the  mode  of  travel 
renders  attendance  difficult  or  uncertain.^® 

Hour  of  Day.  —  It  is  sufficient  to  state  that  the  depositions  will 


87.  Ulmer  v.  Anstill,  9  Port. 
(Ala.)  157;  Humphries  v.  McGraw, 
9  Ark.  91 ;  Caldwell  v.  Mc Vicar,  9 
Ark.  418;  Carmalt  v.  Post,  8  Watts 
(Pa.)  406;  McNew  v.  Rogers, 
Thomp.  (Tenn.)  2>2. 

A  person  notified  of  the  taking  of 
a  deposition  is  not  required  to  ap- 
point an  agent  at  the  place  named  to 
attend  at  the  convenience  of  the  mov- 
ing party.  May  v.  Russell,  i  T.  B. 
Mon.   (Ky.)   223. 

Notice  for  Several  Days No- 
tices that  depositions  would  be  taken 
on  each  or  any  one  or  more  of  three 
successive  days  were  held  indefinite. 
Harris  v.  Hill,  7  Ark.  452,  46  Am. 
Dec.  295;  Beardon  v.  Farrington,  7 
Ark.  364. 

Notice  to  take  depositions  on  the 
24th  of  June,  between  the  hours  of 
8:co  A.  M.  and  6:00  P.  M.,  and  on 
the  25th,  26lh,  27th  and  28th  of  the 
same  month  and  at  the  same  hours 
was  held  insufficient.  Benton  v. 
Craig,  2  Mo.  198. 

A  notice  to  take  depositions  at  a 
point  500  miles  distant  on  any  one  of 
seven  days,  extending  over  a  period 
of  two  months,  was  held  unreason- 
able. May  V.  Russell,  i  T.  B.  Mon. 
(Ky.)  223. 

A  notice  to  take  a  deposition  on  a 
certain  day  of  every  week  for  three 
successive  months  was  held  insuffi- 
cient. Bedell  v.  State  Bank,  12  N.  C. 
483. 

A  notice  to  take  a  deposition  on  a 
day  named  and,  if  not  on  that  day, 
then  two  weeks  later  was  held  un- 
reasonable. Moore  v.  Humphreys,  2 
J.  J.  Marsh.    (Ky.)   54. 

There  are  precedents  sustaining  no- 
tices of  the  taking  of  depositions  on 
several  days,  where  the  depositions 
remain  open  until  the  end  of  that 
time.  Crittenden  v.  Woodruff,  il 
Ark.  82 ;  Ridge  v.  Lewis,  Conf.  Rep. 
(N.  C.)  483- 

Notice  of  taking  despositions  on 
two  successive  days  is  irregular,  but 
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not  necessarily  void.  Carmalt  v. 
Post,  8  Watts  (Pa.)  406. 

88.  Finlay  v.  Humble,  2  A.  K. 
Marsh.  (Ky.)  569;  Moore  v.  Hum- 
phreys, 2  J.  J.  Marsh.  (Ky.)  54; 
Bedell  v.   State  Bank,  12  N.  C.  483. 

Notice  for  Several  Days No- 
tice given  at  Lexington,  Kentucky, 
of  the  taking  of  depositions  at  Nat- 
chez, Mississippi,  on  the  15th  of  a 
certain  month,  and  if  not  then  on  the 
i6lh,  and  if  not  then  on  the  17th, 
and  if  not  then  on  the  i8th,  under 
which  depositions  were  actually  taken 
on  the  i8th,  was  held  reasonable. 
Thomas  v.  Davis,  7  B.  Mon.  (Ky.) 
227. 

Notice  served  in  Virginia,  in  1835, 
of  the  taking  of  depositions  of  several 
witnesses  at  a  certain  place  in  Mis- 
souri on  six  successive  days,  between 
certain  hours  "  of  each  day "  was 
held  to  be  reasonably  definite. 
Kincheloe  v.  Kincheloe,  11  Leigh 
(Va.)  393. 

A  notice  in  North  Carolina  to 
take  depositions  in  Tennessee  on 
"  the  5th  or  6th "  of  a  month  was 
held  proper.  Kennedy  v.  Alexander, 
I  Hayw.   (N.  C.)  25. 

So  was  a  notice  in  North  Carolina 
to  take  depositions  in  Georgia  on  one 
of  three  successive  days.  Harris  v. 
Peterson,  2  Car.  Law  Repos.  471,  4 
N.  Car.  358. 

A  notice  to  take  depositions  on  two 
days,  where  the  witness  resided  at  a 
distance  of  two  miles,  was  held  rea- 
sonable. Smith  V.  Cocke,  1  Overt, 
(i  Tenn.)  296. 

Reasons  for  Delay —  Where  the 
notice  specifies  several  days  and 
states  that  if  the  deposition  shall  not 
be  taken  on  the  first  day  named  it 
will  be  taken  on  the  second  and  so 
on,  the  return  should  show  why  the 
deposition  was  not  taken  on  the  first 
day.  May  v.  Russell,  i  T.  B.  Mon. 
(Kv.)  223.  See  sub-title  "Adjourn- 
ments." 
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be  taken  between  certain  hours  of  the  day  or  days  named.^^ 

F.  Names  of  Witnesses.  —  Under  some  statutes  the  notice  must 
name  the  witnesses"**  and  the  depositions  of  witnesses  not  namcl 
may  be  suppressed  or  rejected."^  It  has  been  held  generally,  but  not 
always,^^  that  the  witnesses  need  not  be  named  in  the  notice,  where 
the  statute  does  not  provide  for  doing  so;"^  and  notice  of  taking 
the  depositions  of  certain  persons  "  and  others  "  has  been  held  suf- 
ficient to  authorize  taking  the  depositions  of  the  "  others."'** 

Residences.  —  Under  some  statutes  the  residences  of  the  witnesses 
must  be  given."^ 

G.  Reasons  for  Taking.  —  The  notice  need  not  recite  the  reasons 
for  taking  the  depositions  or  the  contingencies  upon  which  they  are 
to  be  used,****  except  where  the  statute  so  provides."' 


89.  Cameron  v.  Clark,  ii  Ala. 
259;  Schargenburg  v.  Bishop,  35 
Iowa  60;  Benton  v.  Craig,  2  Mo.  198; 
Farrar  v.  Hamilton,  i  layl.  (N.  C.) 
10;  Harris  v.  Yarborough,  15  N.  C. 
166;  Sweitzer  v.  Meese,  6  Binn.  (Pa.) 
500;  Bigoney  v.  Stewart,  68  Pa.  St. 
318;  J.  I.  Case  Ihreshing  Machine 
Co.  V.  Pederson,  6  S.  D.  140,  60  N. 
W.  747;  House  V.  Cash,  2  Cranch  C 
C.  73,  12  Fed.  Cas.  No.  6,736. 

'Contra.  —  Shepherd  v.  Thompson, 
4  N.  H.  213. 

Hour  of  Day —  It  has  been  held 
that  the  failure  of  the  notice  to 
designate  a  particular  hour  of  the  day 
is  not  fatal.  McGinley  v.  McLaugh- 
lin, 2  B.  Mon.  (Ky.)  302. 

90.  Harlan  v.  Richmond,  108  Iowa 
161,  78  N.  W.  809;  Minot  V.  Bridge- 
water,  15  Mass.  492;  Robertson  v. 
Campbell,  i  Overt.  (Tenn.)  172. 

91.  Flower  v.  Downs,  12  Rob. 
(La.)  loi ;  Minot  v.  Bridgewater,  15 
Mass.  492 ;  Patterson  v.  Wabash,  St. 
L.  &  R.  R.,  54  Mich.  91,  19  N.  W. 
761 ;  Miller  v.  Frey,  49  Neb.  472,  68 
N.  W.  630;  Ashe  V.  Beasley,  6  N.  D. 
191,  69  N.  W.  188;  Garner  v.  Cut- 
ler, 28  Tex.   175. 

Additional  Notice  at  Taking  of 
Depositions —  It  seems  that  where 
an  attorney  has  appeared  at  the  tak- 
ing of  depositions,  he  cannot  then  be 
served  with  notice  of  the  immediate 
taking  of  the  depositions  of  witnesses 
not  named  in  the  original  notice. 
Marcy  v.  Merrifield,  52  Vt.  606. 

92.  Patterson  v.  Wabash,  St.  L. 
&  P.  R.,  54  Mich.  91,  19  N.  W.  761. 

93.  Pilmer  v.  Branch  of  State 
Bank,  16  Icwa  321 ;  Neely  v.  Harris, 
Tapp.  (Ohio)  209. 


94.  Independent  Dryer  Co.  v. 
Livermore  Foundry  and  Mach.  Co., 
60  111.  App.  390.  Mumma  v.  McKee, 
10  Iowa  107. 

But  see  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  v.  Story,  104  HI-  App.  132. 

Under  such  a  notice  the  depositions 
of  the  "  others  "  only  may  be  taken. 
McDougald  v.  Smith,  33  N.  C.  5/6. 

Deposition  of  Party.  —  But  the 
deposition  of  a  party  cannot  be  taken 
under  a  notice  to  take  the  depositions 
of  divers  witnesses,  where  the  stat- 
ute requires  notice  of  the  intention  of 
a  party  to  testify.  Brown  v.  A  Raft 
of  Timber,  i  Handy  (Ohio)    I3- 

95.  Garner  v.  Cutler,  28  Tex.  175. 
But  not  in  the  absence  of  a  rule  of 
court  or  statute  to  that  effect.  Hays 
V.  Borders,  6  111.  46;  Owens  v.  Kin- 
sey,  51  N.  C.  38. 

Residences  of  Witnesses — An  en- 
dorsement of  the  residences  of  the 
witnesses  on  the  back  of  interroga- 
tories served  is  a  substantial  compli- 
ance with  a  statute  requiring  the  no- 
tice to  state  the  residences  of  the 
witnesses.  Fidelity  Mut.  Life  Ass'n 
V.  Harris,  (Tex.  Civ.  App.),  40  S. 
,   W.  341. 

Where  the  notice  accompanying  the 

'   interrogatories  gives  the  residence  of 

'   the  witness,  it  is  a  substantial  com- 

;   pliance  with  a  statute  requiring  such 

residence  to  be  named  in  the  caption 

to    the    interrogatories.     Semmens    v. 

Walters,  55  Wis.  675,  I3  N.  W.  889. 

96.  Johnson  v.  Fowler,  4  Bibb 
(Ky.)  521  ;  Debuts  v.  McCulloch,  i 
Cranch  C.  C.  286,  7  Fed.  Cas.  3,718; 
United  States  v.  Louisville  &  N.  R. 
Co..  18  Fed.  480. 

97.  Patterson  v.  Wabash,  St.  L.  & 
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H.  Signing. —  Written  notice  must  be  signed,"^  but  the  attorney 
of  record  may  sign  it."" 

I.  Errors  and  Omissions.  —  Slight  errors  and  omissions  in  the 
notice,  not  calculated  to  mislead  the  party  notified,  are  not  fatal 
thereto.'  The  rule  has  been  applied  to  errors  and  omissions  made 
in  naming  the  parties  to  the  action,^  and  in  naming  the  commis- 


P.  R.,  54  Mich.  91,  19  N.  W.  761. 

Reasons  for  Taking — Where  a 
statute  provides  for  taking  the  depo- 
sitions de  bene  esse  of  witnesses  who 
live  without  the  county,  a  notice 
which  recites  that  the  witness  lives 
without  the  county  is  sufficient,  with- 
out stating  that  the  deposition  is  to 
be  taken  de  bene  esse  under  the  stat- 
ute. Henderson  v.  Williams,  57  S. 
C.  I,  35  S.  E.  261. 

It  is  sufficient  that  the  notice  of 
taking  shows  that  the  witness  is  pre- 
sumptively a  non-resident  of  the 
county.  Toledo,  W.  &  W.  R.  Co  v. 
Baddeley,  54  HI-  iQ,  5  Am.  Rep.  71- 

98.  Bohn  v.   Devlin,  28   Mo.  3^9- 
Under  a  statute  requiring  notice  of 

the  taking  of  depositions  to  be  signed 
by  some  justice  of  the  peace,  it  was 
held  that  the  plaintiff,  as  justice  of 
the  peace,  might  sign  such  notices. 
Cement  v.  Brooks,  13  N.  H.  92. 

99.  The  signing  of  the  notice  in 
the  name  of  one  of  the  members  of  a 
firm,  who  are  attorneys  of  record  for 
the  moving  party,  is  irregular,  but 
not  fatal.  Osgood  v.  Sutherland,  36 
Minn.  243,  31  N.  W.  211. 

Attorney  Not  of  Record.  —  It  has 
been  doubted  whether  a  notice  signed 
by  an  attorney  who  is  not  yet  such  of 
record  is  sufficient.  Campau  v. 
Dewey,  9  Mich.  381. 

1,  Defects  in  Venue.  —  Where  a 
notice  in  a  case  in  the  United  States 
circuit  court  gave  the  title  of  the 
case  and  the  name  of  the  court,  but 
laid  the  venue  in  the  state  and  county 
instead  of  the  district,  the  notice  was 
held  to  be  substantially  correct. 
Gormley  v.  Bunyan,  138  U.  S.  623. 

A  notice  to  take  a  deposition  "  to 
be  read  in  evidence  in  a  case  now 
pending  in  the  superior  court  of  law 
for  the  said  county,  wherein  I  am 
plaintiff  and  you  are  defendant,"  but 
not  mentioning  the  county  in  which 
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the  suit  was  pending,  was  held  suffi- 
cient where  there  was  no  evidence  of 
any  other  suit  between  the  parties. 
Owens  V.  Kinsey,  51  N.  C.  38- 

Other    Defects A   clerical    error 

substituting  the  name  of  the  commis- 
sioner for  that  of  a  witness  in  the 
notice  was  held  immaterial  where 
other  papers  were  correct  and  the  op- 
posite party  was  not  misled.  East- 
man V.  Bennett,  6  Wis.  232. 

A  notice  directed  to  "  plaintiff  "  or 
attorney  and  served  upon  the  defend- 
ant was  held  nugatory.  Adams  v. 
Easton,  6  WaWs    (Pa.)    456. 

A  notice  that  did  not  state  that  the 
testimony  to  be  taken  was  material, 
was  held  not  to  be  fatally  defective, 
where  the  deposition  taken  appeared 
on  its  face  to  be  material.  Independ- 
ent Dryer  Co.  z>.  Livermore  Foundry 
&  Mach.  Co.,  60  HI.  App.  390. 

Failure  to  Annex  Rule —  Under  a 
rule  of  court  requiring  that  a  copy 
of  the  rule  to  take  depositions  should 
be  affixed  to  the  notice,  a  notice  re- 
citing that  it  was  given  "  in  pur- 
suance of  a  rule  of  court,"  but  having 
no  such  rule  affi.xed  was  held  fatally 
defective.  Alexander  v.  Alexander,  5 
Pa.  St.  81,  277. 

Alteration  in  Notice —  An  altera- 
tion in  the  name  of  the  county,  ap- 
parent on  the  face  of  the  notice,  will 
be  presumed  to  have  been  made  be- 
fore the  notice  was  served.  Davis  v. 
Davis,  48  Vt.  502. 

2.  Mills  V.  Dunlap,  3  Cal.  94? 
Merchants'  Dispatch  Trans.  Co.  v. 
Leysor,  89  111.  43 ;  Matthews  v.  Dare, 
20  Md.  248;  Claxton  v.  Adams,  i 
MacArthur  (D.  C.)  496;  Gormley  v. 
Bunyan,  138  U.  S.  623. 

Mistakes  in  Naming  Parties. 
Where,  in  the  caption  of  the  notice, 
the  action  was  entitled  A.  S.,  plain- 
tiff, and  M.  J.,  Administratrix,  de- 
fendant,  and   in   the   deposition    was 
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sioner   or   officer,^   and   the    witnesses,*    and   the   place   where   the 
depositions  were  to  be  taken. ^ 


entitled  A.  S.,  plaintifT,  against  J.  E. 
J.'s  estate,  the  variance  was  held  im- 
material, where  M.  J.  was  the  real 
defendant.     Stephens  v.  Joyal,  45  Vt. 

325- 

The  failure  of  the  notice  to  de- 
scribe the  action  as  being  against  the 
defendant  as  administrator  was  held 
not  fatal,  where  there  was  no  other 
suit  pending  in  thit  court  between  the 
same  parties.  Ballou  v.  Tilton,  52 
N.  H.  605. 

3.  Sample  v.  Robb,  16  Pa.  St.  305. 
A  deposition  taken  by  A.  Longley 

in  the  presence  of  the  attorneys  of 
the  parties,  under  a  notice  designat- 
ing him  as  Andrew  Langley,  was  ad- 
mitted in  evidence.  Sloan  7'.  Hun- 
ter, 56  S.  C.  385,  34  S.  E.  658. 

4.  Atkinson  v.  Wilson,  31  Tex. 
643;  Jones  V.  Ford,  60  Tex.  127; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Mor- 
ris (Tex.)  61  S.  W.  709;  Kent  v. 
Buck,  45  Vt.  18. 

The  deposition  of  J.  D.  M.  was 
held  to  have  been  properly  taken 
under  a  notice  naming  Dick  M.. 
where  the  witness  stated  in  the  depo- 
sition that  he  was  known  by  both 
names.     Jones  v.   Love,  9  Cal.  68. 

The  deposition  of  James  H.  was 
held  to  have  been  improperly  taken 
under  a  notice  naming  the  witness 
Patrick  H.  Patterson  v.  Wabash,  St. 
L.  &  P.  R.,  54  Mich.  91,  19  N.  W. 
761. 

Idem  Sonans.  —  Where  the  spell- 
ing of  the  names  in  the  notice  and 
deposition  is  idem  sonans  the  notice 
is  sufficient.  Under  this  rule  the  fol- 
lowing names  have  been  held  idem 
sonans:  Frank  Symonds  and  Frank 
Simons.  Western  Union  Telegraph 
Co.  V.  Drake,  14  Tex.  Civ.  App.  6or, 
38  S.  W.  632;  Charles  Emley  and 
Charles  Emerly,  Galveston,  H.  &  S. 
A.  R.  Co.  V.  D-'niels,  i  Tex.  Civ. 
App.  695,  20  S.  W.  955. 

The  deposition  of  "  A.  Gordon." 
taken  at  the  house  of  "  A.  Gordon  " 
under  a  commission  to  take  the  depo- 
sition of  "  A.  Gordan  "  and  a  notice 
to  take  the   deposition   of   "  A.   Gar- 


doner,"    was    admitted    in    evidence. 
Ridge   V.   Lewis,    Conf.    R.    (N.    C.) 

483. 

But  the  deposition  of  G.  A.  Hol- 
lem  was  held  to  have  been  improp- 
erly tak^n  under  a  notice  naming  the 
deponent  Gus  Hahn  or  Gus  Halin. 
Miller  v.  Frey,  49  Neb.  472,  68  N. 
W.  630. 

It  was  held  improper  to  take  the 
depositions  of  "J.  T.  Longley,  Jona- 
than S.  Potter,  S.  Orren  Tyrrell,  and 
A.  H.  Berlin,"  under  a  notice  desig- 
nating "J.  T.  Langley,  John  Potter, 
Ode  Terrell  and  G.  Berlin."  Harhn 
V.  Richmond,  108  Iowa  161,  78  N.  W. 
809. 

Mistakes  in  Middle  Initials  and 
Names The  omission  of  the  mid- 
dle initial  or  a  mistake  therein  is  not 
fatal  to  the  notice.  Brooks  v. 
M'Kean,  Cooke    (Tenn.)    162. 

The  deposition  of  J.  G.  C.  was  held 
to  have  been  properly  taken  under  a 
notice  naming  the  deponent  J.  Gard- 
ner C.  Curtiss  V.  Martin,  20  111.  557. 
Under  Agreement.  —  It  was  held 
that  under  an  agreement  to  take  the 
testimony  of  John  V.  that  of  James 
V.  could  not  be  taken.  Hays  v. 
Phelps,   I   Sandf.    (N.  Y.)   64. 

It  was  held  that  the  deposition  of 
Sillie  F.  McKinnie  could  not  be 
taken  under  an  agreem'^nt  to  take  the 
deposition  of  S.  M.  Kinnie.  Glenn 
V.  Gleason,  61  Iowa  28,  15  N.  W. 
659- 

Residences  and  Occupations. 
Where  a  rule  of  court  required  that 
the  adverse  party  be  furnished  with 
a  list  of  the  proposed  witnesses  with 
their  occupations  and  residences,  and 
the  list  furnished  omitted  to  give  the 
occupations  of  some  of  the  witnesses 
and  wrongly  stated  the  residences  of 
some,  the  depositions  were  admitted 
in  evidence,  it  appearing  that  the  ad- 
verse party  had  not  been  misled 
thereby.  Blnckett  v.  Laimbcer,  I 
Sandf.  Ch.   (N.  Y.)   366. 

5.  Ridge  v.  Lewis.  Ccnf.  Rep.  (N. 
C.)  483;  King  V.  Hutchins,  28  N. 
H.  561. 
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3.  Length  of  Notice.  —  A.  Fixed  Notice.  —  The  length  of  notice 
to  be  given  is  frequently  fixed  by  statutes  and  rules  of  court,  and  less 
notice  is  insufficient."^ 


Mistakes  in  Naming  Places Un- 
der a  notice  specifying  the  "town  of 
Memphis  "  in  the  state  of  Tennessee, 
depositions  were  properly  taken  at 
the  "  city  of  Memphis  "  in  that  state. 
Beardcn  v.  Farrington,  7  Ark.  364. 

Depositions  were  held  to  hav  been 
properly  taken  at  IMcConnellsburg, 
under  a  notice  to  take  them  at  Ccn- 
nellsburg  in  the  same  county.  Gib- 
son V.  Gibson,  20  Pa.  St.  9. 

Depositions  taken  at  "  Powel's 
Tavern  "  under  a  notice  to  take  them 
at  "  Powell  &  Tisdal's  Tavern,"  was 
held  admissible  in  evidence  where  it 
was  shown  that  the  same  place  bore 
both  names.  May  v.  Russel,  i  T.  B. 
Mon.   (Ky.)  223. 

Under  a  notice  to  take  depositions 
"at  the  office  of  Esq.  B.  F.,"  a  jus- 
tice of  the  peace,  depositions  were 
held  to  have  been  properly  taken  at 
the  house  of  B.  F.  F.  Taylor  v. 
Shemwell,  4  B.  Mon.  (Ky.)  575. 

A  notice  to  take  depositions  at  the 
office  of  a  certain  person  at  No.  132 
on  a  certain  street  in  a  small  city 
was  held  to  have  been  substantially 
complied  with  in  taking  said  deposi- 
tions at  the  office  of  the  person  named 
at  No.  128  en  that  street.  Pursell  v. 
Long,  52  N.  C.  102. 

It  WTS  held  that  a  notice  to  take 
depositions  "  at  the  office  of  Squire 
Moore "  was  not  complied  with, 
prima  facie,  by  taking  depositions  at 
the  office  of  Enos  Moore,  justice  of 
the  peace.  McClintock  v.  Crick,  4 
Iowa  453. 

A  certificate  of  the  taking  of  depo- 
sitions at  the  house  of  Jrhn  E.  was 
in  compliance  with  a  notice  to  take 
them  at  the  house  of  John  Ar'-heal- 
aus  E.  Elmore  v.  Mills,  i  Hayw. 
(N.  C.)  359- 

The  office  of  Joseph  Stermer  named 
in  the  certificate  of  a  deposition  was 
presumed  to  be  the  same  as  the  office 
of  Joseph  Stormer  named  in  the  no- 
tice.    Sample  v.  Rrbb,  16  Pa.  St.  305. 

A  deposition  taken  at  the  of^ic"  of 
Daniel  E.  Wray.  under  a  notice  to 
take  the  same  at  the  office  of  Dan 
Ray,  was  admitted  in  evidence,  where 
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it  was  shown  that  the  former  was  an 
attorney  at  law  in  the  place  where  the 
deposition  was  taken  and  that  there 
was  no  other  person  having  a  name 
of  similar  sound  in  the  place.  Sparks 
V.  Sparks.  51  Kan.  195,  2,2  Pac.  892. 

6.  Harris  v.  Miller,  30  Ala.  221 ; 
Beasley  v.  Downey,  32  N.  Car.  284; 
Allen  V.  Champion,  Wright  (Ohio) 
672. 

When  the  place  of  taking  the  depo- 
sition is  in  the  same  county  where 
notice  is  served,  it  will  not  be  pre- 
sumed that  time  for  travel  is  neces- 
sary.    Adams  v.  Peck,  4  Iowa  551. 

A  statute  providing  for  five  days' 
notice  "when  served  on  the  party 
within  the  county "  means  when 
served  on  the  party  in  the  county  in 
which  the  deposition  is  taken  and  not 
the  county  in  which  the  cause  is 
pending.  Kennedy  v.  Rosier,  71 
Iowa  671,  22  N.  W.  226. 

Computing  Time —  It  has  been 
held  that,  under  a  general  rule  giv- 
ing one  day's  notice  for  each  twenty 
miles  to  the  place  of  taking,  an  ad- 
ditional day  is  not  required  to  be 
given  for  a  fraction  of  twenty  miles. 
Scammon  v.  Scammon,  2i  N.  H.  52. 

A  statute  providing  for  one  day's 
notice  for  each  twenty  miles  to  the 
place  of  taking,  except  that  where  the 
distance  exceeds  240  miles,  twenty 
days'  notice  shall  be  sufficient,  was 
construed  to  mean  that  one  day's  no- 
tice for  each  twenty  miles  cf  a  di.s- 
tance  exceeding  240  and  less  than  400 
miles  is  sufficient.  Pinkham  v.  Cock- 
ell,  77  Mich,  265,  43  N.  W.  921. 

Under  a  statute  providing  that  the 
notice  shall  allow  the  adverse  party 
one  day  for  preparation  and  sufficient 
time  by  the  usual  route  of  travel  to 
attend  the  taking  of  a  deposition,  ex- 
cluding' Sunday  and  the  day  of  serv- 
ice of  the  notice,  notice  that  a  deposi- 
tion will  be  taken  on  a  certain  day 
commencing  at  8:00  A.  M.  is  net  suf- 
ficient, where  the  adverse  party  can 
reach  the  pbce  only  by  using  the  day 
on  which  they  are  to  b»  t-'ken  for 
travelinsr.  U-^rtley  v.  Chidcster,  36 
Kan.  363,  13  Pac.  578. 
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B.  Reasonable  Notice.  —  If  no  time  is  so  fixed,  reasonable 
notice  must  be  given.  The  reasonableness  of  notice  depends  very 
largely  on  the  circumstances  of  the  particular  case/     The  notice 


See  also  Cool  v.  Roche,  15  Neb. 
24,  17  N.  W.  119;  Bern  v.  Bern,  4 
S.  D.  13S.  55  N.  W.  1,102. 

An  order  to  take  testimony  on 
one  day's  notice  was  held  to  jus- 
tify the  giving  of  a  notice  one  day 
of  the  taking  of  depositions  on  the 
following  day  in  less  than  twenty- 
fcnr  hours  from  the  time  of  service. 
Walsh  V.   Boyle,   30   Md.  262. 

Statutory  Time  Insufficient. 
Where  the  time  allowed  by  the  notice 
barely  exceeds  that  prescribed  by 
statute,  it  is  not  invalid,  although 
served  at  such  an  hour  that  the  party 
could  not  act  upon  it  promptly;  but 
the  court  may  permit  further  cross- 
examination  of  the  witness  when  he 
can  be  found.  Toulman  v.  Swain,  47 
Mich.  82,  ID  N.  W.  117. 

A  rule  of  court  which  provides  that 
twenty  days'  notice  shall  be  sufficient 
in  all  cases  has  been  held  not  to  ap- 
ply where  it  would  be  impossible  to 
overcome  the  distance  between  the 
place  of  notice  and  the  place  of  cap- 
tion in  that  time.  Gerrish  v.  Pike, 
36  N.  H.  510.  , 

Order    Shortening    Time Where 

a  standing  rule  of  court  requires  ten 
days'  notice  of  the  taking  of  a  depo- 
sition, three  days'  notice  under  a 
special  order  of  court  passed  ex  parte 
was  held  insufficient.  Quynn  v. 
Brooke,  22  Md.  288. 

Where  a  statute  provides  that  no- 
tice must  be  served  a  certain  num- 
ber of  days  before  the  taking  of  a 
deposition  unless  the  judge  should 
"prescribe  a  shorter  time,"  an  order 
shortening  the  time  should  designate 
definitely  the  length  of  notice.  And 
where  the  order  of  the  court  made  at 
10:00  A.  M.,  ws  that  notice  should 
be  served  "  forthwith,"  a  service  at 
3:00  P.  M.  of  the  taking  of  a  depo- 
sition at  4:00  P.  M.  is  not  in  com- 
pliance tlicrewith.  Howell  v.  How- 
ell. 66  Cal.  3QO,  5  Pac.  681. 

Where  by  statute  the  commissioner 
to  perpetuate  testimony  shouH  specify 
in  the  order  the  number  of  days  for 
which  notice  is  to  be  given,  and  does 


not  do  so,  he  will  be  deemed  to  have 
considered  the  minimum  number  of 
days  provided  by  statute  as  sufficient. 
Jackson  v.  Perkins,  2  Wend.  (N.  Y.) 
308. 

7.  United  States.  —  Rcnner  v. 
Howland,  2  Cranch  C.  C.  441,  20  Fed. 
Cas.  No.  11,700. 

Alabama.  —  Lesne  v.  Pomphrey,  4 
Ala.  77. 

California.  —  Attwood  v.  Fricct,  17 
Cal.  37- 

Colorado.  —  Ryan  v.  People,  21 
Colo,  no,  40  Pac.  775. 

Connecticut.  —  Sharp  v.  Lockwood, 
12  Conn.  155;  Phelps  v.  Hunt,  40 
Conn.  97;  Appeal  of  Harris,  58  Conn. 
492,  20  Atl.  617. 

Kansas.  —  Evans  v.  Rothschild,  54 
Kan.  747,  39  Pac.  701. 

Massaclitcsetts.  —  Allen  v.  Perkins, 
17  Pick.  369. 

Mississippi.  —  Hunt  v.  Crane,  33 
Miss.  66q,  69  Am.  Dec.  381. 

Nezu  Hampshire.  —  Deming  v.  Fos- 
ter, 42  N.  H.  165;  Ela  V.  Rand,  4  N. 
H.  54. 

Nezu  York.  —  Elverson  v.  Vander- 
poel,  9  Jones  &  S.  257. 

Virginia.  —  Fant  v.  Miller,  17 
Gratt.  187;  McGinnis  v.  Washington 
H-^II  Assoc.  12  Gr?tt.  602. 

Washington.  —  Phelps  v.  City  of 
Panama,  i  Wash.  T.  615. 

West  Virginia.  —  ^lillor  v.  NefT,  33 
W.  Va.  197,  10  S.  E.  378. 

"What  is  reasonable  notice  is  a 
question  dependent  upon  the  peculiar 
circumstances  of  each  case,  the  prin- 
cipal of  which  are  'the  distance, 
traveling  conveniences,  condition  of 
the  roads,  and  other  such  mntters  as 
affect  the  ability  of  the  party  to  at- 
tend, personally  or  by  counsel,  and 
to  return  in  time  for  trial.'  "  Treve- 
lyan  v.  Lcfft,  83  Va.  141,  i  S.  E.  901. 

It  has  been  suggested  that  where 
a  deposition  is  to  be  taken  in  the 
country  and  no  great  dispntrh  is  re- 
quired, more  than  two  days'  notice 
should  be  given.  Hamilton  v.  Mc- 
Guirp.  2  Serg.  &  R.  (Pa.)  478. 

Character     of     Witness.  —  It     has 
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must  be  sufficient  to  enable  the  party  or  attorney  to  attend  at  the 
time  and  place  designated.^     It  must  allow  a  party  time  to  consult 


also  been  suggested  that  the  notice 
of  the  taking  of  depositions  in  equity 
should  be  sufficient  to  permit  the 
party  notified  to  inquire  into  the 
character  of  the  proposed  witnesses. 
Bryden  v.  Taylor,  2  Har.  &  J.  (Md.) 
396,  3  Am.  Dec.  554. 

Time  for  Return — Notice  to  the 
counsel  of  the  adverse  party  of  the 
taking  at  such  a  time  and  place  that 
should  he  attend  he  cannot  reach  the 
court  wherein  the  suit  is  pending  at 
the  commencement  of  the  term,  is 
insufficient.  Bell  v.  Nimmon,  4  Mc- 
Lean 539,  21  Fed.  Cas.  No.  1,259. 

It  has  b^en  held  not  to  be  neces- 
sary to  allow  the  same  time  for 
travel  from  the  place  of  taking  to  the 
place  of  holding  court  after  the  tak- 
ing of  the  deposition,  if  reasonable 
time  is  given  to  travel  in  the  ordi- 
nary mode  from  one  place  to  the 
other.  Central  Bank  v.  Allen,  16  Me. 
41. 

Counsel  Engaged  Elsewhere. 
That  the  attorney  upon  whom  notice 
was  sfrved  was  about  to  depart  to  a 
distant  court  and  would  not  return 
in  time  to  take  the  deposition  and 
had  not  time  to  employ  special  coun- 
sel was  held  not  to  affect  the  suffi- 
ciency of  the  notice.  Bailey  v. 
Wright,  24  Ark.  72- 

It  was  held  to  be  no  objection  to 
the  taking  of  a  deposition  that  coun- 
sel of  the  party  notified  was  attend- 
ing court  in  another  county.  Warr- 
ing V.    Martin,   Wright    (Ohio)    380. 

Time  Insufficient.  —  The  party 
served  may  show  that  the  notice  was 
too  short.  Kimpton  v.  Glover,  41 
Vt.  283. 

It  has  been  said  that  if  the  notice 
is  too  short,  the  party  served  should 
take  steps  to  secure  a  postponement 
of  the  taking  of  the  deposition.  Ap- 
peal of  Harris,  58  Conn.  492,  20  Atl. 
617. 

It  was  hfld  that  where  the  party 
notified  objected  to  the  short  time 
given  by  the  notice,  4»he  moving  p?rty 
was  not  bound  to  explain  to  him  the 
cause  therefor,  where  he  was  guilty 
of   no    fraudulent    concealment.     Mc- 


Ginnis  v.  Washington  Hall  Assn.,  12 
Gratt.    (Va.)   602. 

If  peculiar  circumstances  have  pre- 
vented the  adverse  party  from  at- 
tending, leave  may  be  given  him  to 
take  an  additional  deposition  of  the 
witness  in  the  nature  of  a  cross- 
examination.  Timms  V.  Wayne,  I 
Handy  (Ohio)  400;  Aiken  v.  Bemis, 
3  Woodb.  &  M.  348,  2  Robb.  Pat. 
Cas.  644,   I   Fed.   Cas.  No.   109. 

8.  Sufficient  Notice. —  The  fol- 
lowing notices  have  been  held  suf- 
ficient :  One  hour's  notice  where  the 
party  lived  in  the  town  where  the 
deposition  was  taken.  Leiper  v. 
Bickley,  I  Cranch  C.  C.  29,  15  Fed. 
Cas.  No.  8,222;  Nicholls  v.  White,  i 
Cranch  C.  C.  58,  18  Fed.  Cas.  No. 
10,235. 

Notice  to  take  depositions  the  same 
day  in  the  same  town.  Cazenove  v. 
Vanyhan,  I  M.  &  S.  (Eng.)  4,  14 
R.  R.  Z77. 

Notice  of  taking  a  deposition  the 
same  day  where  the  witness  was 
about  to  depart  on  a  distant  voyage 
under  circumstances  that  did  not  ad- 
mit of  delay.  Munford  v-.  Church,  i 
John.  Cas.   (N.  Y.)    147. 

One  day's  notice  of  taking  the 
deposition  of  a  seafaring  man.  Bowie 
V.  Talbot,  I  Cranch  C.  C.  247,  3  Fed. 
Cas.  1,732. 

Notice  to  take  depositions  on  the 
following  day  where  all  the  parties 
resided  in  the  same  place.  Atkinson 
V.  Gleen,  4  Cranch  C.  C.  134,  2  Fed. 
Cas.  No.  610. 

Notice  to  take  depositions  on  the 
following  day  two  miles  from  the 
place  of  service.  McGinley  v.  Mc- 
Laughlin, 2  B.  Mon.   (Ky.)  302. 

Five  days'  notice  of  taking  deposi- 
tions at  another  town  in  Connecticut. 
Phelps  V.  Hunt,  40  Conn.  97. 

Five  days'  notice  of  taking  depo- 
sitions at  a  place  forty  miles  distant 
and  in  another  state.  Whittaker  v. 
Voorhees,  38  Kan.  71,  15  Pac.  874. 

Five  days'  notice  of  taking  a  d'po- 
sition  at  a  place  83  miles  distant. 
De?n  V.  Tygert,  I  A.  K.  Marsh. 
(Ky.)   172. 
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Notice  at  Fort  Wayne,  Indiana,  on 
the  20th  of  the  month  of  taking  a 
deposition  at  Topeka,  Kansas,  on  the 
26th.     Fritzpatrick   v.    Papa,   89   Ind. 

17- 

Notice  on  the  nth  of  an  intention 
to  apply  for  a  commission  on  the 
15th,  where  the  deposition  was  taken 
on  the  17th  in  an  adjoining  state. 
Greene  v.  Tally,  39  S.  C.  338,  17  S. 
E.  779- 

Six  days'  notice  where  the  parties 
lived  near  each  other  and  several 
years  elapsed  since  the  taking  of  the 
deposition.  Carpenter  v.  Grofif,  5 
Serg.  &  R.   (Pa.)    162. 

Eight  days'  notice  where  the  dis- 
tance could  be  traveled  by  railroad 
in  not  exceeding  36  hours.  Hipes  v. 
Cochran,  13  Ind.  175. 

Nine  days'  notice  in  Indiana  of 
taking  depositions  in  New  York 
City.     Manning  v.   Gasharie,  27  Ind. 

399- 

Ten  days'  notice  of  taking  deposi- 
tions at  a  place  in  another  state  166 
miles  distant.  Harris  v.  Brown,  63 
Me.  51. 

1  en  days'  notice  of  taking  a  depo- 
sition at  a  place  1,500  miles  distant, 
where  it  was  shown  that  the  distance 
could  be  traveled  in  six  days.  Carl- 
isle V.  Tuttle,  30  Ala.  613. 

Twelve  days'  notice  in  1824  of  tak- 
ing a  deposition  at  a  place  500  miles 
distant.  May  v.  Russell,  i  T.  B. 
Hon.   (Ky.)   223. 

Notice  on  November  21  in  Ohio 
to  lake  depositions  at  Little  Rock, 
Arkansas,  on  December  12.  Timms 
V.  Wayne,  i  Handy   (Ohio)   400. 

Notice,  in  1820,  which  allowed  the 
adverse  party  time  to  travel  670  miles 
at  the  rate  of  30  miles  a  day  and  two 
additional  days  for  preparation,  ex- 
clusive of  the  day  of  notice  and  the 
day  of  takine.  Sneed  v.  Wiester,  2 
A.  K.  Marsh.   (Ky.)   277. 

Notice  in  Christian  County,  Ken- 
tucky, en  the  iilh  of  the  month  of 
taking  depositions  in  Philadelphia  on 
the  loth  of  the  succeeding  month. 
Gaskill  V.  Glass,  i  B.  Mon.  (Ky.) 
252. 

Forty-five  clear  days'  notice  in  New 
Hampshire  of  taking  depositions  at 
San  Francisco,  in  1854.  Gerrish  v. 
Pike,  36  N.  H.  510. 

Notice  served  upon  an  attorney  at 


11  :oo  A.  M.  of  the  taking  of  a  depo- 
sition at  4  P.  M.  on  the  same  day 
because  the  witness  was  going  to 
sea  at  once  was  held  sufficient 
where  the  attorney  actually  attended 
and  filed  cross-interrogatories,  al- 
though he  objected  to  the  insutti- 
ciency  of  the  notice.  Vinal  v.  Bur- 
rill,  16  Pick.   (Mass.)  401. 

Where  notice  was  given  in  the 
forenoon  of  the  taking  of  a  deposi- 
tion at  20  minutes  before  two 
o'clock  in  the  afternoon  of  the  same 
day  and  at  the  laiter  time  the  otticer 
gave  verbal  notice  of  the  taking  at 
4:00  o'clock  at  a  place  between  two 
and  three  miles  distance,  the  notice 
was  held  sufficient.  Allen  v.  Perkins, 
17  Pick.  (xUass.)  3&9- 

Notice  by  the  plainliflf  at  8:00  P. 
M.  of  the  taking  of  a  deposition  be- 
tween 8:00  and  9:00  A.  M.  on  the 
following  day  was  held  sufficient, 
where  the  plaintiff  had  just  learned 
that  the  witness  would  leave  the  city 
at  3  :oo  o'clock  on  such  following  day 
to  take  up  his  residence  in  a  distant 
si, lie,  although  the  defendant  and  his 
counsel  were  occupied  in  court  on  the 
day  of  the  notice  and  on  the  day  of 
the  taking  and  could  not  attend. 
McGinnis  v.  Washington  Hall  Ass'n, 

12  Gralt.   (Va.)   602. 

When,  in  a  case  pending  in  Con- 
necticut, a  witness  about  lo  go  to 
Kansas  was  temporarily  in  Hartford, 
where  counsel  for  both  parties  re- 
sided, and  one  of  them  proposed  to 
take  the  witness'  deposition  two  days 
later  in  ihat  city,  or  the  following 
week  in  New  York,  where  the  wit- 
ness lived,  and  the  other  objected  and 
was  then  regularly  served  the  next 
day  with  notice  to  lake  the  deposition 
the  following  day  at  9:30  A.  M.,  the 
notice  was  held  to  be  reasonable. 
Appeal  of  Harris,  58  Conn.  492,  20 
All.  617. 

Notice  was  served  on  the  counsel 
of  the  adverse  party  and  posted  on 
the  door  of  his  house  in  Virginia  on 
June  7  and  mailed  to  him  at  Lonnon, 
England,  the  following  day  was  held 
sufficient  notice  of  the  taking  of  a 
deposition  in  London  on  July  4. 
Trevelyan  v.  Lofft,  83  Va.  141,  i  b. 
E.  901. 

Insufficient      Notice The      fol- 
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lowing  notices  have  been  held  insuffi- 
cient: 

Ihirty  minutes' notice  to  the  party's 
agent  of  the  taking  of  a  deposition  at 
a  place  one-half  mile  distant  from 
the  agent's  store.  Sharp  -v.  Lock- 
wood,  12  Conn.  155. 

Three  days'  notice  of  taking  depo- 
sitions at  a  place  more  than  240  miles 
distant  and  in  another  state.  Dros- 
dowski  V.  Supreme  Council,  114  Mich. 
i;8,  72  N.  VV.  169. 

Ten  days'  notice  of  taking  deposi- 
tions at  a  place  290  miles  distant. 
Kincaid  v.  Kincaid,  i  J.  J.  Marsh. 
(Ky.)    100. 

1  welve  days'  notice  of  taking  a 
deposition  at  a  place  five  hundred 
miles  distant.  May  v.  Russell,  i  T. 
B.  Mon.  (Ky.)  223. 

Notice  at  Beaufort,  South  Carolina, 
on  the  19th  of  taking  depositions  in 
Baltimore  on  the  22d.  Smith  v.  The 
Serapis,  49  Fed.  393. 

Notice  served  on  defendant's  coun- 
sel at  Washington,  D.  C,  on  Decem- 
ber 31  of  taking  a  deposition  in  Bal- 
timore on  January  2.  Barrell  v.  Si- 
monton,  3  Cranch  C.  C.  681,  2  Fed 
Cas.  No.  1,042. 

Notice  at  5  :oo  P.  M.  Saturday  at 
Charlestown,  Indiana,  of  taking  a 
deposition  on  the  following  Aiondaj 
at  Louisville,  Kentucky.  Henthorn 
V.  Doe,  I  Blackf.   (Ind.)    157. 

Notice  on  the  20th  in  Daviess 
County,  Indiana,  of  taking  a  deposi- 
tion on  the  28lh  of  the  month  in 
Hamilton  County,  Ohio,  in  1825. 
Cefret  v.  Burch,  i  Blackf.  (Ind.)  400, 

Notice  given  in  Connecticut  to  at- 
tend the  taking  of  a  deposition  in 
the  City  of  New  York  on  the  fol- 
lowing day  is  unreasonable,  unless 
the  necessity  for  such  haste  be  shown 
Sanford  v.  Burrell,  Anth.  N.  P.  (N. 
Y.)  250. 

Notice  of  the  taking  of  depositions 
from  9:00  A.  M.  to  2:00  P.  M.  in 
the  same  town,  served  by  leaving  a 
copy  with  the  wife  of  the  party  and 
delivering  another  copy  to  the  party 
at  the  market  at  8:30  A.  M.,  was  held 
insufficient,  although  the  deposition 
was  not  taken  until  io:co  A.  M.  and 
the  witness  was  going  to  sea  at  once. 
Jamieson  v.  Willis,  i  Cranch  C.  C. 
566,  13  Fed.  Cas.  No.  7,204. 

Notice  given  at  noon  to  take  a  dep- 
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osition  between  4:00  and  6:00  o'clock 
of  the  same  day  is  not  reasonable 
where  the  party  giving  a  notice  has 
known  of  the  witness'  intended  de- 
parture for  several  days  and  there 
are  no  other  special  circumstances. 
Renner  v.  Rowland,  2  Cranch  C.  C 
441,  20  Fed.  Cas.  No.  11,700. 

Written  notice  left  at  plaintiff's 
house  on  Saturday  alternoon,  but  not 
received  by  him  until  Saturday  even- 
ing, of  the  taking  of  a  deposition  at 
a  place  two  miles  distant  at  2:00 
o'clock  on  the  following  Monday 
afternoon  was  held  insufficient,  where 
the  plaintiff  was  in  feeble  health  and 
unable  to  examine  the  witnesses,  and 
where,  at  the  time  of  the  examination, 
counsel  of  both  parties  were  engaged 
in  the  trial  of  another  cause,  and  the 
witness  had  been  ill  for  some  months, 
and  no  reason  was  shown  why  the 
deposition  could  not  have  been  taken 
earlier.  Masters  v.  Warren,  27 
Conn.  293. 

Notice  to  an  attorney  after  i  :0O  P. 
M.  that  depositions  would  be  taken 
at  3  :oo  P.  M.  the  same  day,  where 
one  of  the  defendants  was  dead  and 
the  other  was  not  in  town,  was  held 
insufficient  and  the  defect  was  deemed 
not  to  have  been  waived  by  the  at" 
tendance  of  the  attorney,  when  in  his 
acceptance  of  the  notice  he  specified 
the  exact  time  of  receiving  the  same. 
Hunt  V.  Crane,  2>Z  Miss.  669,  69  Am. 
Dec.  381. 

Notice  served  on  the  12th  day  of 
the  month  at  10:00  A.  M.  of  the  tak- 
ing of  depositions  in  the  city  named 
on  the  nth  of  that  month  between 
2  :oo  and  5  :co  P.  M.,  and  if  not  then 
on  the  next  day  between  9:00  A.  M. 
and  5  :oo  P.  M.,  was  held  insufficient, 
although  the  depositions  were  not 
taken  until  the  afternoon  of  the  12th. 
Crown  V.  L.,  C.  &  L.  R.  Co.,  7  Ky. 
L.  Rep.  95. 

Notice  given  Saturday  to  attend 
the  taking  of  depositions  at  7 :00 
A.  M.  Monday  at  a  place  38  miles 
distant,  whrre  the  trial  was  set  for 
Tuesday  and  the  distance  must  be 
traveled  on  horseback,  was  held  un- 
reasonable. Shropshire  v.  Dickin- 
son, 2  A.  K.  Marsh.   (Ky.)  20. 

Sixty-one  days'  notice  at  Hartford, 
Ccnnecticrt,  cf  the  taking  of  a  depo- 
sition in   Shanghai,   China,  was  held 
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with  and  secure  the  attendance  of  his  attorney.^  Whether  or  not  it 
must  allow  an  attorney  time  to  consult  with  his  client  is  a  matter 
of  doubt. ^°  The  question  of  the  sufhciency  of  the  notice  rests  very 
largely  in  the  discretion  of  the  court  allowing  an  order  to  take 
depositions  or  passing  upon  objections  to  the  use  thereof. ^^ 

C.  Computing  Time.  —  In  computing  the  length  of  notice,  it  is 


not  reasonable  notice,  although  it  ap- 
peared that  the  trip  could  be  made  in 
29  days,  since  the  length  of  time  re- 
quired to  reach  that  place  furnished 
no  safe  guide  for  the  reasonableness 
of  the  notice,  as  it  did  in  a  country 
where  no  special  preparation  would 
be  necessary  for  the  proper  taking  of 
a  deposition.  Sing  Cheong  Co.  v. 
Yung  Wing,  59  Conn.  535,  22  All. 
28<;. 

9.  Greer  v.  Ludlow,  7  Ky.  L. 
Rep.  290;  Stephens  v.  Thompson,  28 
Vt.  77 ;  Kimpton  v.  Glover,  41  Vt. 
283.  But  see  Warring  v.  Martin, 
Wright    (Ohio)    380. 

See  also  WofTord  v.  Farmer,  90 
Tex.  651,  40  S.  W.  788,  739- 

Time  to  Consult  Counsel..  —  Ten 
days'  notice  in  Washington  of  the 
taking  of  depositions  in  New  York 
City  was  held  reasonably  sufficient 
to  give  time  to  communicate  with  at- 
torneys in  the  latter  city  and  to  pre- 
pare for  taking  the  depositions. 
American  Exchange  National  Bank 
V.  First  National  Bank,  82  Fed.  961, 
48  U.   S.  App.  633,  27  C.  C.  A.  274. 

Where  the  party  served  and  his 
counsel  and  the  witness  to  be  ex- 
amined lived  in  different  towns,  two 
secular  days'  notice  was  held  too 
short.  Kimpton  v.  Glover,  41  Vt. 
283. 

Verbal  notice  at  4:30  P.  M.  Satur- 
day of  the  taking  of  a  deposition  at 
5  :oo  P.  M.  the  same  day,  to  be  used 
in  a  trial  on  the  following  Monday, 
was  held  insufficient.  Stephens  v. 
Ihompson,  28  Vt.  77. 

Notice  served  at  10:00  A.  M.  of  the 
taking  a  deposition  between  3x0  and 
6:00  o'clock  of  the  same  day  was  held 
insufficient.  Greer  v.  Ludlow,  7  Ky. 
L.  Rep.  2QO. 

Notice  to  One  Defendant —  Where 
by  statute  notice  need  be  served  on 
one  only  of  defendants,  notice  given 
in  time  to  allow  that  one  to  reach  th? 
place  of  taking  by  the  shortest  pos- 


sible route  is  held  sufficient.     Ellis  v. 
Lull,  45  N.  H.  419. 

10.  Time  to  Consult  Counsel. 
That  the  notice  must  allow  such  time, 
see  Hunt  v.  Crane,  2i  I^liss.  669,  69 
Am.   Dec.  381. 

That  it  need  not  allow  such  time, 
see  Elverson  v.  Vanuerpotl,  9  Jones 
&  S.  (N.  Y.)  257. 

Notices  served  upon  an  attorney  at 
Windsor,  Vermont,  on  November  8 
and  15  of  the  taking  of  depositions  in 
Cambridge,  Massachusetts,  on  No- 
vember 20,  were  held  sufficient, 
though  the  defendant  was  out  of  the 
state  and  beyond  communication  with 
the  attorney  and  it  v/as  inconvenient 
for  the  latter  to  attend.  Marcy  v. 
Merrifield,  52  Vt.  606. 

Under  a  statute  providing  that 
where  notice  is  served  upon  counsel 
of  a  non-resident  party,  sufficient 
time  shall  be  given  for  sending  a  let- 
ter by  mail  to  the  party  and  a  reply 
back  to  the  place  of  service,  and  th;n 
for  counsel  to  attend  the  taking  of 
the  depositions,  notice  at  Richmond, 
Virginia,  at  3 :45  P.  M.  on  the  24th 
of  the  taking  of  depositions  at  Hamp- 
ton on  the  26th,  where  the  non-resi- 
dent party  resided  in  Baltimore,  was 
held  insufficient.  Payne  v.  Zell,  98 
Va.  294,  36  S.  E.  379- 

See  also  Hillock  v.  Caruthers,  5 
Rob.   (La.)    190. 

11.  Parsons  v.  Boyd,  20  Ala.  112; 
Ntlms  V.  Kcnnon,  88  Ala.  329,  6  So. 
744;  Attwood  V.  Pricct,  17  Cal.  Z7\ 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  7f;  ;  Harris  v.  Brown,  63  Me. 
51;  Gerrich  v.  Fike,  36  N.  H.  510; 
Ludlam  v.  Broderick,  15  N.  J.  L. 
269;  Cherry  v.  Slade,  9  N.  C.  400; 
Hough  V.  Lawrence,  5  Vt.  299;  Fol- 
scm  V.  Conner,  49  Vt.  4. 

In  most  states  the  exercise  cf  this 
discretion  is  reviewable.  SingCh'ong 
Co.  V.  Yung  Wing,  59  Conn.  535,  22 
Atl.  289. 
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usual  to  exclude  either  the  day  of  service  or  the  day  on  which  the 
taking  of  the  depositions  is  to  begin,  but  not  both/^  but  in  some 
jurisdictions  both  days  are  excluded. ^^ 

D.  Computing  Distance.  —  The  distance  is  computed  on  the 
basis  of  the  usual  land  route^*  from  the  place  of  service. ^^ 

E.  Two  OR  More  Notices  From  the  Same  Time.  —  Notice  of 
the  taking  of  depositions  at  two  or  more  places  distant  from  each 
other  at  the  same  time  is  unreasonable,  although  the  regular  statutory 
notice  is  given. ^°  According  to  some  authorities,  the  notice  may  be 
ignored  \^''  according  to  other  authorities,  the  party  notified  may 
attend  at  either  place,  and  the  depositions  taken  at  the  other  place 


12.  Richardson  v.  Burlington  & 
M.  R.  R.  Co.,  8  Iowa  260;  Cefret  v. 
Burch,  I  Blackf.  (Ind.)  400;  Little- 
ton V.  Christy,  11  Mo.  390;  Beasley  v. 
Downey,  2,2  N.  C.  284;  Uibson  v. 
Gibson,  20  Pa.  St.  9;  Devinny  v. 
Jelly,  Tapp.  (Ohio)  159;  Mcintosh 
V.  Great  W.  R.  Co.,  i  Hare  (Eng.) 
328,  II  L.  J.,  Ch.  283,  6  Jur.  454. 

Coiinting  Sunday.  — Sunday  should 
be  counted  except  where  the  last  day 
falls  on  Sunday.  Mcintosh  v.  Great 
W.  R.  Co.,  I  Hare  (Eng.)  328,  n 
L.  J.,  Ch.  283,  6  Jur.  454- 

13.  Walsh  V.  Boyle,  30  Md.  262; 
Williams  v.  Halford,  67  S.  C.  536, 
45  S.  E.  207;  Attorney-General  v. 
Ball,  9  Ir.  Eq.  463. 

14.  Usual  Land  Route.  —  The 
distance  may  be  computed  by  the 
usual  land  route,  though  that  route 
is  less  expeditious  than  another  lon- 
ger one  by  way  of  rivers  which  is 
the  way  usually  traveled.  Lindauer 
V.  Delaware  Mut.  Safety  Ins.  Co.,  13 
Ark.  461. 

A  notice  given  in  time  to  allow  the 
party  notified  to  reach  the  place 
named  by  the  shortest  possible  route, 
though  not  by  the  ordinary  railroad 
route,  was  held  sufficient.  Ellis  v. 
Lull,  45  N.  H.  419. 

Judicial  Notice  of  Railroad  Travel. 
The  court  will  take  judicial  notice 
that  the  usual  method  of  travel  be- 
tween distant  places  is  by  railroad. 
Hipes  V.  Cochran,  13  Ind.  175;  Man- 
ning V.  Gasharie,  27  Ind.  399. 

The  court  will  take  judicial  notice 
of  the  time  reauired  to  travel  the 
distance.  Fritzpatrick  v.  Papa,  89 
Ind.  17. 

15.  Service  on  Attorney —  Where 
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service  upon  an  attorney  is  proper, 
the  distance  is  to  be'  computed  irom 
the  place  where  he  is  served  and  not 
from  the  residence  of  the  party. 
Toulman  v.  Swain,  47  Mich.  82,  10 
N.  W.  117. 

Service  on  Party  Away  from 
Home —  But  the  distance  is  to  be 
computed  from  the  residence  of  the 
party  rather  than  from  a  place  where 
he  was  found  when  served.  Porter 
V.  Pillsbury,  36  Me.  278. 

On  Change  of  Venue.  —  When  a 
change  of  venue  has  been  allowed, 
but  the  record  has  not  been  sent  to 
the  other  court,  the  distance  should 
be  computed  from  the  place  where 
the  case  is  still  pending.  Phelps  v. 
Young.  Breese   (111.)   327. 

16.  Cole  V.  Hall,   131   Mass.  88. 
But     under     a     statute     providing 

"  that  not  more  than  one  notice  to 
take  depositions  in  the  same  case 
shall  be  given  for  the  same  day," 
notices  to  take  depositions  in  Chi- 
cago, Illinois,  and  Denver,  Colorado, 
on  successive  days  were  held  suffi- 
cient, on  motion  to  suppress  the 
deposition  taken  in  Denver  on  the 
ground  that  the  attorney  for  the  party 
notified  attended '  at  Chicago  pur- 
suant to  the  notice  to  take  depositions 
there  and  could  not  reach  Denver  the 
next  day.  Nolan  v.  Johns,  126  Mo. 
150.  28  S.  W.  492. 

17.  Waters  v.  Harrison,  4  Bibb 
(Ky.)  87;  Uhle  v.  Burnham,  44  Fed. 
729. 

Contra.  —  Blair  v.  Bank  of  Tennes- 
see, II  Humph.  (Tenn.)  84. 

It  is  no  answer  to  an  objection  to 
such  notice  that  the  objecting  party 
has  himself  given  similar  notice. 
Uhle  V.  Burnham,  44  Fed.  729. 
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may  be  suppressed.^®  But  notice  of  the  taking  of  depositions  at 
different  places  on  successive  days  is  good,  where  reasonable  time 
and  ojjportunity  are  afforded  to  attend  at  each  place. ^^ 

4.  To  Whom  Given. — Parties.  — Ordinarily,  notice  must  be  given 
to  all  parties  against  whom  depositions  are  to  be  used."*'     Some  few 


18.  Hankinson  v.  Lombard,  25  111. 
572,  79  Am.  Dec.  348;  Evans  v. 
Rothschild,  54  Kan.  747,  39  Pac.  701 ; 
Cole  V.  Hall,  131  Mass.  88;  Fant  v. 
Miller,   17  Gratt.    (Va.)    187. 

Takipg'  at  Different  Places  at 
Same  Time — The  party  notified  is 
not  bound  to  employ  special  agents 
to  attend  the  taking  of  depositions  at 
different  places  at  the  same  time. 
Waters  v.  Harrison,  4  Bibb  (Ky.) 
87. 

Where  the  party  notified  did  not 
attend  at  either  place,  and  the  deposi- 
tions taken  at  one  place  were  imma- 
terial, the  court  refused  to  suppress 
the  other  depositions.  Blair  v.  Bank 
of  Tennessee,  11  Humph.  (Tenn.) 
84. 

The  court  refused  to  exclude  a 
deposition  on  the  ground  that  the 
moving  party  had  notified  his  ad- 
versary of  the  taking  of  depositions 
in  two  different  states  upon  the  same 
day,  where  they  were  taken  in  dif- 
ferent causes,  in  only  one  of  which 
the  latter  was  interested.  Wytheville 
Ins.  &  Banking  Co.  v.  Teiger,  90  Va. 
277,  18  S.  E.  195- 

Party  Notified  While  Taking  Evi- 
dence—  A  party  should  not  give  no- 
tice of  the  taking  of  depositions  at  a 
time  when  the  opposite  party  is  act- 
ually engaged  in  taking  his  own  proof 
under  proper  notice.  Cross  v.  Cross, 
19  Ky.  L.  Ren.  650,  41  S.  W.  272; 
Collins  V.  Richart,  14  Bush  (Ky.) 
621. 

19.  A  notice  to  take  depositions  on 
two  successive  days  at  two  places 
fifty  miles  apart  is  not  necessarily 
unreasonable.  Scainmon  v.  Scam- 
mon.  33  N.  H.  52. 

Where  the  defendants  were  noti- 
fied of  the  taking  of  depositions  "on 
the  first  Monday  in  May,  1820,"  at  the 
house  of  the  witness  in  a  certain 
town,  if  the  witness  lived  there,  and, 
if  not,  on  one  of  the  two  following 
diys  at  a  certain  tavern  in  that  town, 
and  on  the  first  Thursday  in  May  at 


a  place  60  miles  distant,  and  the  wit- 
ness died  before  said  Monday,  it  was 
held  that  the  notice  was  reasonable, 
as  defendant  might  have  ascertained 
the  death  of  the  first  witness  by  rea- 
sonable inquiry  at  the  town  named, 
and  would  then  have  had  ample  time 
to  travel  the  60  miles  to  the  other 
place.  Taylor  z\  Bate,  4  Dana  (Ky.) 
198. 

20.  Clap  V.  Lockwood,  Kirby 
(Conn.)  100;  Working  v.  Garn,  148 
Ind.  547,  47  N.  E.  951 ;  Black  v. 
Marsh,  31  Ind.  App.  53,  67  N.  E.  201 ; 
Vaught  V.  Murray,  24  Ky.  L.  Rep. 
1,587,  71  S.  W.  924;  Dearborn  v. 
Dearborn.  10  N.  H.  473;  Sweitzer  v. 
Meese,  6  Binn.  (Pa.)  500. 

In  Proceedings  to  Perpetuate  Tes- 
timony—  So  in  proceedings  to  per- 
petuate testimony,  notice  should  be 
given  to  all  parties  who  are  interested 
in  the  subject  matter.  Anonymous,  3 
Pick.  (Mass.)  14;  Dearborn  v.  Dear- 
born, 10  N.  H.  473 ;  Myers  v.  Ander- 
son, Wright  (Ohio)  513. 

The  deposition  of  an  administrator 
taken  in  perpetuam,  in  a  proceeding 
in  which  he  was  not  notified  as  an 
interested  party,  cannot  be  used  in  a 
subsequent  suit  against  him  in  his  of- 
ficial capacity.  Faunce  v.  Gray,  21 
Pick.    (Mass.)   243. 

Where  the  judges  taking  deposi- 
tions to  perpetuate  testimony  are  re- 
quired to  notify  only  interested  par- 
ties who  are  known  and  within  the 
county,  or  their  attorneys,  if  within 
the  county,  it  is  prima  facie  sufl^cient 
to  render  the  deposition  admissible 
that  the  judges  certify  that  they  know 
of  no  person  interested  within  the 
countv.  Myers  v.  Anderson,  Wright 
(Ohio)    513. 

Where  the  wife  is  the  owner  of  the 
premises  respecting  which  testimony 
is  perpetuated,  but  is  not  named  in 
the  sworn  statement  required  by  the 
statute,  or  notified  of  the  taking  of 
the  testimony,  the  fact  that  the  hus- 
band   was    so    notified    and   appeared 
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statutes  provide  for  giving  notice  to  less  than  the  whole  number 
of  defendants  or  plaintiffs."''^ 

Where  the  cause  of  action  is  not  strictly  joint,"  the  depositions 
may  be  used  against  those  receiving  notice.-^ 


and  put  interrogatories  to  the  depon- 
ent will  not  render  the  deposition  ad- 
missible against  her.  Danforth  v. 
Bangor,  85  Me.  423,  27  Atl.  268. 

Intervenors.  —  One  who  is  not  a 
necessary  party,  but  becomes  a  party 
after  a  deposition  has  been  taken,  is 
bound  thereby,  though  he  did  not  re- 
ceive notice  of  the  taking,  but  he 
may  obtain  leave  to  further  cross- 
examine  the  deponent.  Deuterman 
V.  Ruppel,  103  111.  App.  106;  Caffey 
V.  Cooksey,  19  Tex.  Civ.  App.  145, 
47  S.  W.  65;  Rainbolt  v.  March,  52 
Tex.  246. 

21.  Chase  v.  Hathorn,  61  Me.  505 ; 
Ellis  V.  Lull,  45  N.  H.  419.  See  also 
Shea  V.   Mabry,   i   Lea    (Tenn.)    319. 

Where  one  of  co-defendants  took 
the  deposition  of  a  plaintiff  under  a 
statute  authorizing  the  taking  of  the 
deposition  of  an  adversary  without 
notice,  the  court  held  that  the  deposi- 
tion was  not  admissible  as  against 
the  defendant  not  notified.  Thomson 
V.  Hubbard,  22  Tex.  Civ.  App.  loi, 
53  S.  W.  841 ;  Black  v.  Marsh,  31 
Ind.  App.  S3,  67  N.  E.  201. 

Under  a  statute  providing  that  no- 
tice may  be  given  to  one  of  several 
plaintiffs  or  defendants,  notice  given 
the  deponent,  who  is  also  a  defendant, 
is  sufficient.  Chase  v.  Hathorn,  61 
Me.  505. 

Discretion      in     Selecting     Party 

Served Where  the  statute  confers 

authority  on  the  court  or  clerk  to 
determine  whether  notice  shall  be 
given  to  each  adverse  party  and,  if 
not,  to  whom  it  shall  be  given,  the 
discretion  exercised  by  the  court  or 
clerk  in  so  determining  will  not  be 
interfered  with  unless  manifest  in- 
justice has  been  done.  Thompson  v. 
Commercial  Bank,  3  Coldw.  (Tenn.) 
46. 

But  good  faith  must  be  exercised 
in  selecting  the  person  to  be  served 
to  afford  reasonable  protection  to  the 
interests  of  all.  Spaulding  v.  Lud- 
low Woolen  Mills,  36  Vt.   150. 

22.  Joint  Oblisrors But  it  seems 

that  where  the  obligation  of  parties 
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who  are  not  partners  is  joint,  the 
depositions  cannot  be  used  unless  no- 
tice has  been  given  to  all  of  them. 
Cox  V.  Smitherman,  37  N.  C.  66. 

A  deposition  taken  on  notice  to  one 
of  joint  administrators  who  have 
answered  jointly  is  inadmissible,  al- 
though the  deponent  was  plaintiff's 
only  witness  and  has  since  died.  Cox 
V.  Smitherman,  i7  N.  C.  66. 

Where  in  ejectment  against  ten- 
ants in  possession  and  their  war- 
rantor, notice  was  given  the  tenants 
only,  who  claimed  only  through  the 
warrantor,  the  deposition  was  not 
permitted  to  be  used  against  any  of 
them.  Woodard  v.  Spiller,  i  Dana 
(Ky.)   180,  25  Am.  Dec.  139. 

Partners —  It  would  seem  that  no^ 
tice  to  one  of  partners  who  are  co- 
defendants  or  co-plaintiffs  in  the  ac- 
tion would  be  sufficient.  Cox  v. 
Cox,  2  Port.  (Ala.)  533;  Gilly  v. 
Singleton,  3  Litt.  (Ky.)  249;  Grigsby 
V.  Daniel,  5  B.  Mon.  (Ky.)  435.  See 
also  Spaulding  v.  Ludlow  Woolen 
Mills,  36  Vt.  150. 

The  deposition  of  a  defendant 
taken  without  notice  to  another  de- 
fendant was  held  not  admissible 
against  the  latter,  although  they  had 
been  partners,  where  the  partnership 
had  been  terminated  before  the  time 
the  deposition  was  taken.  Gilbough 
V.  Stahl  Bldg.  Co.,  16  Tex.  Civ.  App. 

448, 41  s.  w.  535. 

23.  Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135,  24  Am.  Dec.  716;  Lee  v. 
Stiles,  21  Qonn.  500;  Hanly  v.  Black- 
ford, I  Dana  (Ky.)  i,  25  Am.  Dec. 
114;  Logan  V.  Steel,  3  Bibb  (Ky.) 
230;  Dearborn  v.  Dearborn,  10  N. 
H.  473;  Sweitzer  v.  Meese,  6  Binn. 
(Pa.)  SCO;  Zerkel  v.  Wooldridge, 
(Tex.  Civ.  App.),  36  S.  W.  499; 
Bowyer  v.  Knapp,   15  W.  Va.  277. 

Where  in  an  action  on  a  joint  and 
several  bond,  notice  was  given  to 
one  only  of  the  defendants,  the  dep- 
osition was  admitted  in  evidence 
against  him.  Bowyer  v.  Knapp,  15 
W.  Va.  277. 

Instructing    Jury.  —  Where    depo- 
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Party  of  Record.  —  Notice  to  a  party  of  record,  who  represents 
other  persons  beneficially  interested  in  the  matter  in  ligitation,  is 
usually  sufficient.^* 

Attorney  or  Agent.  —  The  notice  may  be  served  on  the  party,*' 
and  under  some  statutes  and  rules  of  court  must  be  so  served.*" 


sitions  are  admissible  against  some  of 
the  defendants,  but  not  against  all 
of  them,  the  court  should  limit  the 
application  of  the  testimony  by  an 
appropriate  instruction  to  the  jury. 
Black  V.  Marsh,  31  Ind.  App.  S3,  67 
N.  E.  201 ;  Thistlewaite  v.  Thistle- 
waite,  132  Ind.  355.  3i  N.  E.  946; 
Lumpkin  v.  Minor,  (Tex.  Civ.  App.), 
46  S.  W.  66;  Zerkel  v.  Woolridge, 
(Tex.  Civ.  App.),  36  S.  W.  499; 
Logan  V.  Steele,  3  Bibb  (Ky.)  230. 
24.  Notice  to  Trustee — On  an 
issue  as  to  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors, 
where  the  creditors  are  not  parties  to 
the  action,  notice  to  the  assignee 
alone  is  sufficient.  Totman  v.  Savir- 
yer,  39  Me.  528. 

In  taking  a  deposition  to  be  used 
on  the  hearing  of  a  claim  against  an 
estate,  it  is  sufficient  to  give  notice 
to  the  administrator  and  any  other 
person  who  may  have  appeared  to  re- 
sist the  claim.  Deuterman  v.  Rup- 
pel,  103  111.  App.   106. 

Though  the  suit  had  been  marked 
to  the  use  of  another  person,  notice 
to  the  plaintiff  of  record  was  held 
sufficient  where  he  had  always  ap- 
appeared  in  the  suit  as  party  or 
agent.  Richter  v.  Selin,  8  Serg.  &  R. 
(Pa.)  425. 

It  has  been  held  that  where  the  de- 
fendant is  merely  a  stakeholder,  no- 
tice should  be  served  on  the  real 
party  in  interest.  Nicholson  v.  Eich- 
elberger,  6  Serg.  &  R.   (Pa.)   546. 

A  deposition  taken  on  notice  to 
one  of  co-defendants  was  admitted 
where  the  defendant  not  notified  had 
no  real  interest  in  the  property  in 
controversy,  but  occupied  the  same  as 
servant  of  the  other  defendant. 
King  V.  Maxey,  (Tex.  Civ.  App.), 
28  S.  W.  401. 

A  proceeding  by  creditors  to  en- 
join the  removal  of  goods  purchased 
from  them  under  a  fictitious  execu- 
tion against  the  purchaser  in  fraud  of 
their  rights,  notice  to  take  deposi- 
tion served  on  the  execution  claim- 


ants   was     held     sufficient.     Field    v. 
Holzman,  93  Ind.  205. 

25.  Ulmer  v.  Anstill,  9  Port. 
(Ala.)  157;  Merrill  v.  Dawson,  I 
Hemp.  563,.  17  Fed.  Cas.  No.  9469; 
affirmed  11  How.  (U.  S.)  375,  I3  L- 
Ed.  736.  .      ^  ,. 

Under  a  former  statute  m  Cali- 
fornia, notice  must  have  been  served 
upon  the  attorney.  Griffith  v.  Gru- 
ner,  47   Cal.  644. 

In  Divorce  Case —  It  is  sufficient 
in  an  action  for  divorce  to  serve  no- 
tice upon  the  other  party,  though  by 
the  local  practice  the  county  attorney 
may  appear  in  the  case  under  some 
circumstances.  Lambdin  v.  Lamb- 
din,  4  Ky.  L.  Rep.  835- 

26.  United  States.  — Wheaton  v. 
Love,  I  Cranch  C.  C.  429,  29  Fed, 
Cas.  17,484. 

Kentucky.  —  Williams  v.  Gilchrist, 
3  Bibb  49. 

Louisiana.  —  Doane  v.  Farrow,  9 
Mart.  O.  S.  222. 

New  Jersey.  —  Middleton  v.  Tay- 
lor, I  N.  J.  L.  445;  Arnold  v.  Ren- 
shaw,  II   N.  J.  L.  3U- 

Pennsylvania.  —  Nash  v.  Gilkeson, 
5  Serg.  &  R.  352;  Voris  v.  Smith,  13 
Serg.  &  R.  334;  Gracy  v.  Bailey,  16 
Serg.  &  R.  126;  Gilpin  v.  Seniple,  I 
Dall.  251;  Fleming  v.  Beck,  48  Pa. 
St.  309- 

Tennessee.  —  Wilson  v.  Drake,  5 
Hayw.  108. 

See  also  Claiborne  v.  Frazier,  2 
Brev.  (S.  C.)  47;  Higgins  v.  Hor- 
witz,  9  Gill   (Md.)  341. 

It  has  been  held  that  before  the 
return  of  the  writ  notice  must  be 
given  to  the  defendant  personally,  as 
no  appearance  of  attorney  can  be  en- 
tered before  that  time.  Gilpin  v, 
Scmple.   I   Dall.    (Pa.)    251. 

Maine  Rule.  —  Under  a  Maine  stat- 
ute notice  to  a  practicing  attorney 
who  has  attended  the  taking  of  the 
deposition  in  behalf  of  the  adverse 
party  is  not  sufficient,  unless  such 
attorney  has  endorsed  the  writ  of 
summons,    or   has     appeared    in    the 
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Probably  in  most  jurisdictions  it  may  be  served  upon  the  attorney 


27 


cause,  or  has  given  notice  in  writing 
that  he  is  such  attorney.  Allen  v. 
Doyle,  33  Me.  420. 

Endorsing  the  writ  "  from  G.  B. 
M.'s  office "  is  not  sufficient  to  sat- 
isfy the  requirements  of  this  statute. 
Pierce  v.  Pierce,  29  Me.  69. 

So  also  notice  to  one  who  has  never 
appeared  as  attorney  of  record  is  not 
sufficient,  though  he  has  appeared  for 
the  adverse  party  in  the  taking  of 
other  depositions  in  the  same  case 
and  has  signed  agreements  that  depo- 
sitions taken  in  the  case  might  be 
used  in  another  case.  Brown  v. 
Ford,  52  Me.  479. 

It  seems  that  notice  may  be  served 
upon  the  adverse  party's  attorney  of 
record,  though  th^  party  giving  the 
notice  has  been  informed  that  such 
attorney  has  retired  from  the  action. 
Herrin   v.    Libbej',   36   Me.   350. 

Waiver  by  Attorney —  But  even 
where  the  rule  provides  for  service 
upon  the  party,  it  is  competent  for 
the  attorney  to  voluntarily  accept 
service.  Newlin  v.  Newlin,  8  Serg. 
&  R.  (Pa.)  41;  Snyder  v.  Wilt,  15 
Pa.  St.  59;  Buddicum  v.  Kirk,  3 
Cranch   (U.   S.)  293. 

The  mere  silence  of  an  attorney 
when  served  with  notice  is  not  a 
waiver  of  notice  upon  the  party. 
Voris  V.  Smith,  13  Serg.  &  R.  (Paf) 
334;  Gracy  v.  Bailee,  16  Serg.  &  R. 
(Pa.)   126. 

But  where  the  attorney  has  of- 
fered no  objection  to  the  service  of 
notice  upon  him  and  has  permitted 
the  deposition  to  be  used  on  a  former 
trial  without  objection,  any  defect  in 
the  notice  is  waived.  Snyder  v.  Wilt, 
15  Pa.  St.  59- 

27.  United  States.  —  Leiper  v. 
Bicklry,  i  Cranch  C.  C.  29,  15  Fed. 
Gas.  8,222;  Bowie  v.  Talbott,  i 
Cranch  C.  C.  247,  3  Fed.  Gas.   1,732. 

Alabama.  —  Huggins  v.  Garter,  7 
Ala.  630. 

Colorado.  —  Glenn     v.     Brush,     3 
Colo.   26;    Ryan  v.   People,  21    Colo. 
119,  40  Pac.  775- 

Indiana.  —  Coffin  v.  Anderson,  4 
Blackf.  395. 

Kentucky.  —  Kentucky  Union  Go. 
V.  Lovely,  22  Ky.  L.  Rep.  1,742,  61 
S.  W.  272. 
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Louisiana.  —  Lindlcy  v.  Hagens,  11 
Rob.  203 ;  Doane  v.  Farrow,  9  Mart. 
(O.  S.)  222. 

Massacliusetts.  —  Smith  v.  Baw- 
ditch,  7   Pick.   137. 

Mississippi.  —  Foy  v.  Foy,  25  Miss. 
207. 

Missouri.  —  Poe  v.  Domec,  54  Mo. 
119. 

Nezv  Jersey.  —  Ludlam  v.  Brod- 
erick,  15  N.  J.  L.  269. 

New  York.  —  Elverson  v.  Vander- 
poel,  9  Jones  &  S.  257. 

Oliio.  —  McClatchy  v.  McClatchy, 
19  Ohio  Cir.  Gt.  R.  201,  10  O.  C.  D. 
262. 

Te.vas.  —  Zerkel  v.  Wooldridge, 
(Tex.  Civ.  App.),  36  S.  W.  499; 
Newman  v.  Dodson,  61  Tex.  91. 

Vermont.  —  Swift  v.  Cobb,  10  Vt. 
282. 

Wisconsin.  —  King  v.  Ritchie,  18 
Wis.  554. 

See  also  Higgins  v.  Horwitz,  9 
Gill  (Md.)  341  (also  guardian  ad 
litem)  ;  Irving  v.  Sutton,  i  Cranch  C. 
C.  575,  13  Fed.  Gas.  No.  7,078. 

Notice  to  Attorney  —  Notice  di- 
rected to  the  party  may  be  served  on 
his  attorney.  Barrell  v.  Limington,  4 
Cranch  C.  G.  70,  2  Fed.  Gas.  No. 
1,040. 

It  has  been  held  in  Massachusetts 
that  notice  may  be  given  to  the  at- 
torney of  record  though  he  has  in 
fact  appeared  without  authority. 
Smith  V.  Bowditch,  7  Pick.  (Mass.) 
137- 

It  was  held  proper  to  serve  notice 
on  the  corresponding  attorney  of  a 
non-resident  defendant,  although  the 
latter  was  in  the  county  at  the  time, 
where  he  had  not  entered  an  appear- 
ance in  the  action.  Railey  v.  Railey, 
23  Ky.  L.  Rep.  1,891,  66  S.  W.  414- 

Notice  may  be  served  on  an  at- 
torney who  has  been  acting  in  the 
case  and  who  has  endorsed  papers 
therein,  although  his  name  has  not 
been  substituted  of  record  for  an  at- 
torney who  appeared  and  filed  an 
answer  for  the  party.  King  v. 
Ritchie,  18  Wis.  554. 

Notice  to  an  attorney  who  has 
been  retained  only  for  the  purpose  of 
taking  another  deposition  in  the  case, 
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especially  when  the  party  notified  is  a  non-resident,^*  or  is  absent 
from  the  jurisdiction.^^  It  may  be  served  upon  an  agent  appointed 
to  receive  such  notice."'*     In  most  states  notice  to  a  corporation  may 


is  not  sufficient.  Brintnall  v.  Sara- 
toga &  W.  R.  Co.,  32  Vt.  665- 

Where  an  attorney  waived  the 
filing  of  cross-interrogatories  but  re- 
served the  right  to  notice  of  the 
time  and  place  of  taking  the  deposi- 
tion, a  certificate  of  the  magistrate 
that  he  gave  timely  notice  to  the 
party  is  not  sufficient.  Smelscr  v. 
Williams,  4  Rob.    (La.)    152. 

Service  of  notice  upon  one  whose 
appointment  as  state  agent  and  at- 
torney had  been  attempted  to  be  re- 
voked was  held  good  where  the  de- 
fendant had  no  power  to  revoke  the 
authority  of  its  attorney  to  accept 
service  without  appointing  another. 
United  States  Life  Ins.  Co.  v.  Ross, 
102  Fed.  722,  42  C.  C.  A.  601. 

Where  a  notice  is  addressed  to  a 
firm  of  attorneys  without  calling 
them  such,  it  will  be  presumed  that 
the  notice  was  addressed  to  them  in 
the  character  in  which  they  filed  the 
declaration.     Reese  v.   Beck,  24  Ala. 

651. 

Notice  to  an  attorney  who  appears 
for  the  plaintiff  and  for  a  defendant 
is  good  against  both,  though  the  at- 
torney appends  to  his  written  accept- 
ance language  indicating  that  he  is 
attorney  for  plaintiff  only.  Walker 
V.   Abbey,   77    Iowa   702,   42    N.   W. 

519. 

Notice  may  be  given  to  the  at- 
torney of  record  for  all  the  defend- 
ants though  he  is  himself  a  defendant. 
Poe  V.  Domec,  54  Mo.  119;  Newman 
V.  Dodson,  61  Tex.  91. 

Notice  to  an  attorney  is  not  in- 
valid because  he  did  not  know  the 
postoffice  address  of  his  client,  or  be- 
cause the  client  was  sick.  Foy  v. 
Foy,  3  Cushm.    (Miss.)   207. 

Where  notice  is  properly  served 
upon  an  attorney  of  the  defendant  for 
the  taking  of  depositions  in  another 
state,  the  fact  that  the  notice  was 
sent  by  the  attorne>  to  the  defendant 
who  was  confined  in  jail  in  such 
state,  and  who  was  not  represented 
at  the  taking  of  the  depositions,  is 
not  ground  to  suppress  them.     Died- 
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rich  V.  Diedrich,  (Neb.),  94  N.  W. 
536. 

Where  the  attorneys  of  record  have 
dissolved  partnership  since  first  ap- 
pearing in  the  case  and  one  of  them 
has  entered  into  new  partnership, 
service  of  notice  upon  his  new  part- 
ner is  not  valid,  especially  where  the 
new  partnership  agreement  does  not 
include  suits  commenced  before  its 
formation.  Johnston  v.  Ashley,  7 
Ark.  470. 

28.  Bailey  v.  Wright,  24  Ark.  73; 
Pettis  V.  Smith,  2  A.  K.  Marsh.  (Ky.) 
194;  Graves  v.  Ticknor,  6  N.  H.  537; 
Merrill  v.  Dawson,  i  Hemp.  563,  17 
Fed.  Cas.  No.  9,469. 

29.  Doane  v.  Farrow,  9  Mart.  O. 
S.  (La.)  222;  Savage  v.  Rice,  i 
Mart.  (N.  C.)  20;  Marcy  v.  Merri- 
field,  52  Vt.  6c6;  Leiper  v.  Bickley, 
I  Cranch  C.  C.  29,  15  Fed.  Cas.  8,222. 
See  also  Wilson  v.  Drake,  5  Hayw. 
(Tenn.)    108. 

Contra.  —  Cahill  v.  Pintony,  4 
Munf.   (Va.)   371. 

Under  a  statute  providing  for  serv- 
ice of  notice  upon  the  party,  it  was 
held  that  the  notice  might  be  served 
upon  the  attorney,  where  the  party 
was  absent  from  the  state.  Doane  v. 
Farrow,  9  Mart.   (O.  S.)  222. 

30.  Lindsev  v.  Lee,  12  N.  C.  464. 
Notice    to    Agent —  A    notice    to 

H.  R.  L.  &  Co.  does  not  comply 
prima  facie  with  a  stipulation  to  give 
notice  to  T.  R.  L.  &  Co.,  it  not  be- 
ing presumed  that  the  parties  are  the 
same.  Dohr  v.  The  Baton  Rouge,  7 
Smed.  &  M.    (Miss.)    17. 

Under  a  statute  providing  for  serv- 
ice of  notice  upon  the  "  agent  or  at- 
torney "  of  the  party,  notice  given  to 
an  overseer  who  resided  most  of  the 
time  out  of  the  state  was  held  insuf- 
ficient. Chapman  v.  Chapman,  4  Hen. 
&  M.   (Va.)  426. 

A  person  designated  to  receive  no- 
tice in  an  order  to  take  the  deposi- 
tion de  bene  esse  of  a  witness  resid- 
ing within  the  state  at  the  time  is  not 
authorized  to  receive  notice  of  the 
taking  of  the  deposition  of  the  same 
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be  served  upon  an  officer  or  agent  of  the  corporation  upon  whom 
service  of  process  may  be  had.^^ 

5.  By  Whom  Given.  —  Under  some  statutes  the  notice  must  be 
given  by  the  commissioner  or  officer  who  is  to  take  the  deposition. ^- 
Ordinarily  it  is  given  by  the  party  or  his  attorney.^^  Notice  by  a 
stranger  to  the  action  is  a  nulHty.^* 

6.  Manner  and  Proof  of  Service. — Manner.  —  If  there  is  no  con- 
trary statute  or  rule,^^  the  notice  need  not  be  served  by  an  officer,'' 
but  may  be  served  by  a  party  or  his  attorney,  or  a  stranger  to  the 
action.^^  Whether  the  notice  must  be  served  by  reading  or  copy^^ 
and  whether  it  may  be  served  by  leaving  a  copy  at  the  dwelHng- 
house  of  the  person  served,^®  depends  on  the  construction  of  partic- 


witness  to  be  read  absolutely.    Lind- 
sey  V.  Lte,  12  N.  C.  464. 

31.  Oxford  Iron  Co.  v.  Quinchett, 
44  Ala.  487 ;  Eastman  v.  Coos  Bank, 
I  N.  H.  2.1;  Great  Falls  Mfg.  Co.  v. 
Mather,  5  N.  H.  574;  Civitis  v.  Cen- 
tral R.,  6  McLean  401,  6  Fed.  Cas. 
No.  3-501. 

Station  Agent —  It  has  been  held 
that  notice  may  not  be  served  upon  a 
station  agent  of  a  railroad  company. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sage, 
49  Kan.  524,  31  Pac.  140;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Meek,  49  Neb. 
295,  68  N.  W.  509. 

32.  Parker  v  Sedwick,  5  Md.  281. 
Such  was  the  rule  under  the  United 
States  judiciary  act  of  1789.  Young 
V.  Davidson,  5  Cranch  C.  C.  515,  30 
Fed.   Cas.   No.   18,157. 

Where  a  statute  governing  the 
taking  of  deposition^  in  criminal 
cases  provides  for  notice  to  the  ac- 
cused and  the  prosecuting  attorney, 
it  is  the  duty  of  the  judge  to  give 
the  notice,  and  notice  by  the  prose- 
cuting attorney  is  irregular.  Rvan 
V.  People,  21   Colo.  119,  40  Pac.  775. 

33.  King  V.  Ritchie,  18  Wis.  554. 

34.  Payne  v.  Cowan,  i  Smed.  & 
M.  Ch.   (Miss.)  26. 

35.  Service  by  Party — In  some 
states,  by  statute,  service  of  notice  by 
a  party  to  the  action  is  void.  O'Con- 
nell  V.  Dow,  182  Mass.  541,  66  N; 
E.  788. 

Where  it  is  necessary  to  authorize 
an  indifferent  person  to  serve  a  cita- 
tion or  notice,  such  authorization  can- 
not be  made  by  a  magistrate  who  is 
of  counsel  for  one  of  the  parties.  St. 
Johnsbury  v.  Good?nr-iiorh,  44  Vt.  662. 

36.  Service    by    Officer.  —  Where 
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service  is  by  an  oflficer  it  must  be 
within  his  usual  territorial  jurisdic- 
tion. See  Parker  v.  Meader,  2>2  Vt. 
300. 

The  officer  must  be  one  authorized 
to  serve  the  process  of  the  particular 
court  where  the  deposition  is  to  be 
used.  Cullen  v.  Absher,  119  N.  C 
441,  26  S.  E.  2>2- 

37.  Bell  V.  Fry,  5  Dana  (Ky.) 
341 ;  Colton  V.  Rupert,  60  Mich.  318, 
27  N.  W.  520;  Young  V.  Davidson,  5 
Cranch  C.  C.  515,  30  Fed.  Cas.  No. 

18,157. 

38.  Service  by  Copy — Where 
service  is  "  by  copy  "  the  notice  need 
not  be  read  to  the  party  served. 
Prather   v.    Pritchard,   26   Ind.   65. 

A  "  notice  in  writing "  requires 
service  by  a  copy  thereof,  and  not  by 
reading  alone.  Williams  v.  Brum- 
mel.  4  Ark.  129;  Woodruff  v.  Laflin, 
4  Ark.  527.  See  also  Fitts  v.  Whit- 
ney, 32  Vt.  589. 

Where  the  statute  provides  for 
service  by  reading  and  by  a  copy, 
"  if  demanded,"  reading  alone  is  suf- 
ficient if  no  copy  is  demanded.  Brew- 
ington  V.  Endersby,  4  Greene  (Iowa) 
263. 

The  notice  n»ed  not  be  attested  or 
verified  in  the  absence  of  any  statute 
or  rule  to  that  effect.  Colton  v.  Ru- 
pert, 60  Mich.  318,  27  N.  W.  520. 

Where  the  statute  provides  for 
service  by  an  officer  or  by  the  party 
delivery  of  an  "attested  copy"  it. was 
held  that  service  by  the  party  must 
be  by  copy  verified  by  the  affidavit  of 
himself  or  attorney  of  record.  Cam- 
pau  V.  Dewey,  g  Mich.  381. 

39.  By  Copy  at  Dwelling-house. 
Sometimes  statutes    and    rules    pro- 
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ular  statutes.  Some  statutes  provide  for  a  service  of  notice  by 
publication  in  proper  cases."  Whether  a  court  has  inherent  power 
to  order  such  service  is  disputed."     But  statutes,  rules  and  orders 


vide  for  such  service  and  sometimes 
it  is  held  good  by  analogy  to  the 
rules  governing  the  service  of  sum- 
mons. Bell  V.  Fry,  5  Dana  (Ky.) 
341;  May  V.  Russell,  i  T.  B.  Mon. 
(Ky.)  223;  Wickliffe  v.  Ensor,  9  B. 
Mon.  (Ky.)  253;  Crozier  v.  Gano,  i 
Bibb  (Ky.)  257;  Cohen  v.  Harvard, 
5  Mart.  (N.  S.)  (La.)  212;  Toul- 
man  v.  Swain,  47  Mich.  82,  10  N.  W. 
117;  Campbell  v.  Shrum,  3  Watts 
(Pa.)  60;  Merrill  v.  Dawson,  i 
Hemp.  563,  17  Fed.  Cas.  No.  9,469,  11 
How.    (U.   S.)   375- 

See  also  Kennedy  v.  Fairman,  i 
Hayw.   (N.  C.)  404. 

Where  a  rule  of  court  required  no- 
tice to  be  served  by  reading  the  same 
to  the  party  and  by  delivering  a  copy 
to  him,  or  by  leaving  a  copy  at  his 
dwelling-house  with  some  member  of 
the  family  in  his  absence,  service  by 
delivering  a  copy  to  his  son  at  his 
dwelling-house,  when  the  son  de- 
clined to  hear  it  read  and  pointed  out 
the  father  in  a  field,  was  held  suffi- 
cient. Campbell  v.  Shrum,  3  Watts 
(Pa.)  60. 

Under  an  agreement  that  notice 
might  be  served  on  a  person  not  a 
party  to  the  action,  service  by  leav- 
ing a  copy  with  such  person's  wife 
at  his  residence,  but  in  ample  time 
to  receive  the  notice  and  attend  the 
taking  of  the  depositions,  was  held 
sufficient.     Bell  v.  Fry,  5  Dana  (Ky.) 

341. 

Where  service  might  be  made  by 
leaving  a  copy  of  the  notice  at  the 
dwelling  house  of  the  party,  return 
reciting  service  by  leaving  a  copy 
with  his  wife  was  construed  to  mean 
that  a  copy  had  been  left  at  his 
dwelling  house.  Snyder  v.  Wilt,  15 
Pa.  St.  59- 

Proof  that  a  notice  was  left  at  a 
party's  house  is  not  sufficient,  where 
the  rule  requires  service  by  leaving 
the  notice  with  some  person  at  such 
house.  Crozier  v.  Gano,  i  Bibb 
(Ky.)    257. 

An  affidavit  to  prove  service  by 
leaving  a  copy  of  the  notice  at  the 
residence  of  the  other  party,  or  by 


service  upon  his  attorney  should  state 
the  reason  why  personal  service  was 
not  made.  Wilson  v.  Drake,  5  Hawy. 
(Tenn.)    108. 

That  such  service  is  not  good  under 
some  statutes,  see  M'Ewen  v.  Mor- 
gan, I  Stew.  (Ala.)  190;  Burns  v. 
State,  7i  Ga.  747;  Lanon  v.  Bishop, 
1  Pen.  &  W.  (Pa.)  485;  Carrington 
V.  Stimson,  i  Curt.  C.  C.  437,  5  Fed. 
Cas.  2,450. 

Where  a  copy  of  a  notice  was  left 
with  the  wife  of  the  party  at  his 
dwelling  house  when  it  was  known 
that  he  was  absent  in  another  state, 
and  when  the  notice  might  have  been 
given  previously  to  the  party  him- 
self, or  the  taking  of  the  deposition 
might  have  been  postponed  until  he 
returned,  the  notice  was  held  insuffi- 
cient. Coleman  v.  Moody,  4  Hen.  & 
M.  (Va.)   I. 

It  has  been  held  that  notice  may 
be  served  by  leaving  a  copy  where 
the  party  is  in  the  house  and  con- 
ceals himself,  or  where  he  is  in  the 
neighborhood,  but  not  where  he  is  in 
a  distant  part  of  the  state.  Wilson 
V.  Drake,  5  Hayw.  (Tenn.)   108. 

40.  Notice  by  Publication — The 
statutory  publication  of  notices  for 
four  successive  weeks  is  completed 
on  the  4th  issue  of  the  newspaper 
containing  it.  Miller  v.  Neflf,  ZZ  W. 
Va.  197,  10  S.  E.  378. 

41.  It  has  been  held  that  deposi- 
tions cannot  be  taken  on  published 
notice  because  the  party  has  no  at- 
torney and  no  known  place  of  abode. 
Latticr  v.  Lattier,  5  Ohio  538. 

But  where  the  whereabouts  of  the 
defendant  were  unknown  and  his  at- 
torney in  the  case  had  died,  an  order 
was  made  for  the  taking  of  deposi- 
tions in  another  state  on  three 
months'  notice  by  publication  in  a 
newspaper  for  three  successive 
weeks.  Maxwell  v.  Holland,  i 
Hayw.   (N.  C.)  302. 

After  a  defendant  has  appeared  by 
counsel,  it  is  improper  to  take  dep- 
ositions on  notice  by  advertisement. 
Leith  V.  Leith,  19  Pa.  Co.  Ct.  656,  28 
Pitts.  L.  J.    (N.  S.)    182. 
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for  constructive  service  must  be  followed  strictly.*^ 

Proof Under  some  statutes  the  service  of  notice  can  be  proved 

only  by  the  certificate  of  the  commissioner  or  officer  taking  the 
depositions/^  and  in  most  jurisdictions  it  may  be  so  proved.** 
\Miere  a  statute  or  rule  provides  for  service  by  a  public  officer,  such 
service  may  be  proved  by  his  official  return.*^  If  there  is  no  con- 
trary statute  or  rule  of  court,  service  may  be  shown  by  the  oath  in 
open  court,*"  or  it  may  be  shown  by  the  affidavit  of  the  person 


42.  Gordon  v.  Warfield,  74  Miss. 
553,  21  So.  151  ;  Chapman  v.  Chap- 
man, 4  Hen.  &  M.  (Va.)  426;  Cahill 
V.    Pintony,  4   Munf.    (Va.)    371. 

Copy     at     Attorney's     Office It 

was  held  that  service  could  not  be 
made  upon  an  attorney  by  leaving 
a  copy  of  the  notice  at  his  office  in 
his  absence.  Walker  v.  Devlin,  2 
Ohio  St.  593;  Jones  v.  Smith,  2  Cin. 
R.   (Ohio)  63. 

Service  upon  an  attorney's  clerk 
has  been  held  bad.  Miller  v.  Mc- 
Kenna,  18  Mo.  253. 

Notice  left  at  an  attorney's  office 
during  his  absence  from  the  state 
with  the  person  m  charge  thereof  has 
been  held  sufficient.  Lindlay  v. 
Hagcns,   11   Rob.    (La.)   203. 

Where  the  statute  provides  that  no- 
tice may  be  served  by  leaving  a  copy 
at  the  residence  of  the  party  to  be 
served,  it  must  be  shown  that  a  no- 
tice left  with  a  partner  of  an  attorney 
was  seasonably  brought  home  to  the 
proper  person.  Toulman  v.  Swain, 
47   Mich.  82,   10  N.   W.   Rep.    117. 

43.  Doane  v.  Farrow,  9  Mart.  (O. 
S.)  (La.)  222;  Barnes  v.  Ball,  i 
Mass.  y2> ;  Harris  v.  Wall,  7  How. 
(U.  S.)  693. 

44.  Certificate  of  Notice Or- 
dinarily the  certificate  is  prima  facie 
evidence  of  the  fact  of  notice.  Lyon 
V.  Ely,  24  Conn.  507;  Minot  v. 
Bridgewater,   15  Mass.  492. 

Contra.  —  George  v.  Starrett,  40 
N.  H.  135.  See  also  sub-title  "  Re- 
turn." 

But  in  Maine  it  seems  to  be  con- 
clusive evidence  of  such  notice. 
Cooper  V.  Bakeman,  zi  Me.  376 ;  Nor- 
ris  V.  Vinal,  ^^  Me.  581 ;  True  v. 
Plumley,  36  Me.  466. 

A  certificate  that  "the  adverse 
party  was  notified  according  to  law 
by  a  notice  to  G.  B.  M.  as  attorney 
of  the  adverse  party,"  was  held  not 
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to  be  proof  that  such  person  was  at- 
torney of  such  party  within  the 
meaning  of  a  statute  providing  in 
effect  for  service  upon  an  attorney 
of  record.  Pierce  v.  Pierce,  29  Me. 
69. 

45.  May  v.  Russell,  I  T.  B.  Mon. 
(Ky.)  223;  Bell  t^.  Fry,  5  Dana  (Ky.) 
341 ;  Gordon  v.  Watkins,  i  Smed.  & 
M.  Ch.  (Miss.)  Z7;  George  v.  Star- 
rett, 40  N.  H.  135. 

A  return  showing  service  on  the 
day  before  the  one  fixed  in  the  notice 
for  taking  the  deposition  does  not 
show  24  hours'  notice.  Hunt  v. 
Lowell  Gas  Light  Co.,  i  Allen 
(Mass.)  343. 

Presumptions.  —  A  return  of  "ex- 
ecuted by  delivery  a  true  copy  of  the 
above  notice  "  sufficiently  shows  that 
the  notice  directed  to  a  party  was 
properly  served.  Helm  v.  Shackle- 
ford,  5  J.  J.  Marsh.   (Ky.)   390. 

Where  the  return  of  a  sheriff  re- 
cites that  notice  to  a  firm  of  attorneys 
has  been  served  upon  a  person  bear- 
ing the  name  of  one  of  the  partners, 
it  will  be  presumed  that  such  person 
was  a  member  of  the  firm.  Reese  v. 
Beck,    24  Ala.  651. 

The  return  of  the  officer  may  be 
disputed.  Bowyer  v.  Knapp,  15  W. 
Va.  277. 

Clerical  Errors. —  A  return  will 
not  be  rendered  invalid  by  slight 
clerical  errors  that  are  not  mislead- 
ing. Bewley  v.  Cummings,  3  Cold. 
(Tenn.)   232. 

46.  Mills  V.  Dunlap,  3  Cal.  94; 
Hobbs  V.  Duff,  43  Cal.  485 ;  Lawrence 
V.  Phelps,  2  Root  (Conn.)  334;  Bell 
V.  Fry,  5  Dana  (Ky.)  341;  Pickard 
V.  Polhemus,  3  Mich.  185.  See  also 
Campau  v.  Dewey,  9  Mich.  381. 

Parol  Proof  of  Service Proof  of 

the  leaving  of  a  notice  at  the  lodg- 
ings of  a  defendant  without  specify- 
ing the  lodgings,  was  held  insufficient. 
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serving   the   notice/^    or   by   the    written   acknowledgment   of   the 
adverse  party's  a.torney.*^ 

Xin.  TAKING  THE  DEPOSITION. 

1.  Time   and   Place.  —  A.  In    General.  —  Depositions    must   be 
taken  at  the  place-*"  designated,  and  usually  with  great  strictness  at 


where  the  defendant  swore  that  he 
did  not  receive  the  notice.  Hill  v. 
Norvell,  3  McLean  C.  C.  583,  12  Fed. 
Cas.  No.  6,497. 

Where  the  notice  has  been  served 
by  the  witness,  it  has  been  held  that 
he  may  testify  to  such  service  in  his 
deposition.  Balser  v.  Singer,  i  Ohio 
Dec.  56,  I  West  Law  394. 

It  has  been  held  that  where  a  party 
is  not  a  competent  witness  in  the 
case,  his  oath  is  not  proper  evidence 
of  the  service  of  a  notice.  Lockwood 
V.  Adams,  10  Ohio  397. 

Where  a  witness  called  to  prove 
the  service  of  a  notice  was  not  asked 
as  to  the  time  of  service,  the  appel- 
late court  presumed  in  favor  of  the 
court  below  that  the  date  of  service 
was  the  same  as  the  date  of  notice. 
Keller  v.  Nutz,  5  Serg.  &  R.  (Pa.) 
246. 

Service  by  Clerk  of  Court — Where 
a  clerk  of  court  has  no  special 
authority  to  serve  a  notice,  proof  of 
service  by  him  must  be  made  by 
oath  or  affidavit  and  not  by  return. 
Hyde  v.  Benson,  6  Ark.  396;  S.  P. 
Gordon  v.  Watkins,  i  Smed.  &  M. 
Ch.   (Miss.)   Z7. 

Notice  by  Mail —  In  the  absence 
of  a  statute  or  rule  of  court,  notice 
by  mail  is  not  sufficient,  unless  ac- 
tually received  by  the  party  to  whom 
it  is  directed  a  reasonable  time  be- 
fore the  taking  of  the  depositions. 
Walker  v.  Parker,  5  Cranch  C.  C 
639,  29  Fed.  Cas.   No.   17,082. 

47.  Doane  v.  Farrow,  9  Mart.  (O. 
S.)  (La.)  222;  Gordon  v.  Watkins, 
1  Smed.  &  M.  (Miss.)  Z7 ',  George  v. 
Starrctt,  40  N.  H.  135. 

Proof  by  Affidavit — "  At  com- 
mon law,  in  the  absence  of  any  sat- 
utory  provision  on  the  subject,  when- 
ever it  is  necessary  to  give  notice  to 
either  party  during  the  pendency  of 
any  suit,  parol  evidence  is  admissible 
to  establish  the  fact  of  service,  and 
the    statute,    by    specifying    another 


mode  of  establishing  that  fact,  did 
not  thereby  make  it  compulsory  upon 
parties  to  adopt  that  mode  of  proof 
to  the  exclusion  of  that  authorized 
by  the  common  law,  but  left  it  to  the 
discretion  of  the  parties  to  pursue 
either  mode.  By  adopting  the  stat- 
utory means  of  evidence,  it  is  not 
necessary  for  the  person  who  may 
have  served  the  notice  to  attend  the 
court  from  day  to  day  as  a  witness 
in  the  cause  to  establish  the  fact  of 
service,  but  his  return  verified  by  his 
affidavit  is  sufficient  for  that  purpose; 
but  it  is  otherwise  if  the  common 
law  mode  of  proof  is  adopted." 
Hyde  v.  Benson,  6  Ark.  396. 

A  commissioner  to  take  depositions 
may  take  evidence  by  affidavit  that 
proper  notice  has  been  served  on  the 
other  commissioner.  Tussey  v.  Beh- 
mer,  9  Lane.  Bar.    (Pa.)   45. 

It  has  been  held  improper  to  make 
oath  to  the  affidavit  before  an  officer 
who  is  an  attorney  in  the  case. 
Hammond  v.  Freeman,  9  Ark.  62. 

Where  service  of  a  notice  is  had 
by  leaving  a  copy  with  the  party's 
wife,  the  affidavit  of  service  n.ed  not 
state  that  she  was  informed  of  the 
purport  of  the  notice.  M'Call  v. 
Towers,  i  Cranch  C.  C.  41,  15  Fed. 
Cas.   No.  8,674. 

48.  Coffin  V.  Anderson,  4  Blackf. 
(Ind.)  395;  Walker  v.  Abbey,  77 
Iowa  702,  42  N.  W.  519;  Claiborne 
V.  Frazier,  2  Brev.  (S.  C.)  47- 

Where  a  notice  was  sent  by  mail 
and  returned  with  a  written  accept- 
ance of  service  and  was  acted  upon 
under  the  belief  that  it  was  so  ac- 
cepted by  the  party  to  whom  it  was 
directed,  it  was  held  sufficient  on  a 
motion  made  at  a  late  period  to  sup- 
press the  deposition,  though  it  ap- 
peared that  the  acceptance  has  been 
signed  by  the  attorney's  son  and  law 
partner.  Brown  v.  Clement,  69  111 
192. 

49.  United  ^^a/cr.y.  —  Boudf reau  v. 

Vol.  IV 


406 


DEPOSITIONS. 


Montgomery,  4  Wash.  C.  C.  186,  3 
Fed.  Cas.  No.  1,694;  Rhoades  v.  Se- 
lin,  4  Wash.  C.  C.  715.  20  Fed.  Cas. 
No.  11,740;  Knode  v.  WilHamson,  17 
Wall.   (U.  S.)   586. 

California.  — Dye  v.  Bailey,  2  Cal. 

383. 

Georgia.  —  Wannack  v.   Macon,  53 

Ga.  162. 
/ozta.  —  McClintock     v.     Crick,     4 

Iowa  453. 

Louisiana.  —  Q>\\\y  v.  Logan,  2 
Mart.  (N.  S.)  196;  Gill  v.  Jett,  6 
Mart.  (N.  S.)  279- 

Maryland.  — Young  v.  Mackall,  3 
Md.  Ch.  398. 

Nebraska.  —  Dawson  v.  Dawson,  26 
Neb.  716,  42  N.  W.  744- 

North  Carolina.  —  English  v.  Camp, 

1  Hayw.  358;  Alston  v.  Taylor,  i 
Hayw.  381. 

Oklahoma.  —  Dunham  v.  Holloway, 

2  Okl.  78.  35  Pac.  949- 
Pennsylvania.  —  Selin  v.   Snyder,  7 

Ser?.  &R.  166;  Vickroy  v.  Skflley, 
14  Serg.  &  R.  y72\  McCleary  v.  San- 
key.  4  Watts  &  S.  113- 

See  also  De  Witt  v.  Bigelow,  li 
Ala.  480;  Gibson  v.  McArthur,  5 
Ohio  329;  First  National  Bank  v. 
Brodhead,  2  Lehigh  Val.  Law  Rep. 
(Pa.)  383. 

But  see  Voce  v.  Lawrence,  4  Mc- 
Lean 203,  28  Fed.  Cas.  No.  i6,979- 

Place  of  Taking — A  return  show- 
ing the  taking  of  depositions  be- 
fore S.  M.,  as  justice  of  the  peace, 
was  held  sufficient  under  a  notice  to 
take  depositions  "  at  the  office  of  S. 
M."  ia  a  certain  town.  Patterson  v. 
Hubbard,  30  HI.  201. 

A  deposition  was  held  to  have  been 
properly  taken  at  the  office  of  certiin 
persons  under  a  notice  designating 
the  storehouse  of  such  persons,  where 
the  office  was  under  the  same  roof 
and  connected  with  the  store  by  doors 
and  windows.  DeWitt  v.  Bigelow, 
II  Ala.  480. 

It  was  held  permissible  to  take 
the  deposition  in  front  of  the  office 
designated  in  the  notice,  where  the 
witness  was  sick  and  unable  to  leave 
the  vehicle  in  which  he  came  to  the 
place.  Trapnall  v.  State  Bank,  18 
Ark.  53- 

It  was  held  improper  to  take  a  dep- 
osition at  a  house  80  yards  distant 
from  the  court  house  named  in  the 
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notice.  The  court  said,  "  If  we  begin 
to  say  it  may  be  taken  at  a  place  near 
that  fixed  upon  by  the  notice,  it  will 
open  a  door  to  fraud.  Ihe  party 
may  cause  it  to  be  taken  near  the 
place  whilst  the  adverse  party  may 
be  waiting  at  the  place  appointed,  in 
order  to  cross-examine."  Alston  v. 
Taylor,  i  Hayw.  (2  N.  C.)  381. 

It  is  not  error  to  take  a  deposition 
at  the  place  of  business  of  the  plain- 
tiff, where  the  witness  is  employed. 
State  Bank  v.  Carr,  130  N.  C.  479, 
41  S.  E.  876. 

At  Office  of  Attorney. —  It  has 
been  held  that  while  the  practice  of 
taking  a  deposition  in  the  office  of 
the  attorney  of  the  moving  party  is 
objectionable,  yet  in  the  absence  of 
some  statute  or  rule  of  court  the 
deposition  will  not  be  suppressed  for 
that  reason.  Singer  Mfg.  Co.  v.  Mc- 
Allister, 22  Neb.  359,  35  N.  W.  181. 

On  Written  Interrogatories.  —  It 
has  been  held  permissible  to  take  a 
deposition  at  a  place  different  from 
that  named  in  the  rule,  commission 
and  notice,  where  the  examination 
was  on  written  interrogatories  and 
the  parties  had  no  right  to  attend  the 
same.  Sayles  v.  Stewart,  5  Wis.  8. 
Place  of  Residence —  A  deposition 
need  not  be  taken  at  the  place  of 
residence  of  the  witness  if  he  will 
consent  to  come  to  another  place  for 
that  purpose.  Harding  v.  Larkin,  41 
111.  413;  Jackson  v.  Leek,  12  Wend. 
(N.  Y.)    105. 

It  was  held  proper  to  examine 
aged  witnesses  in  a  distant  part  of 
the  state,  where  they  reside,  on  in- 
terrogatories approved  by  the  master 
before  whom  a  reference  is  pending. 
Mason  v.  Roosevelt,  3  Johns,  Ch. 
(N.  Y.)  627. 

Another  District Where  noplace 

is  designated  in  the  commission  for 
its  execution,  it  may  be  executed  in 
another  district.  Whittaker  f .  Voor- 
hees,  38  Kan.  71,  15  Pac.  874- 

Going  Witness. — It  seems  that  the 
deposition  de  bene  esse  of  a  going 
witness  may  be  taken  in  another 
state  to  which  he  has  gone  before 
his  denositinn  could  be  taken.  Bos- 
ton V.  Bradley,  4  Har.   (Del.)   524. 

Non-Resident  Witness.  —  It  seems 
also  that  the  deposition  of  a  witness 
cannot  be  taken  on  the  ground  of 
non-residence,    while    he    is    tempor- 
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the  time^'^  named  in  the  order,  rule,  commission  or  notice.^^ 

They  must  be  taken  before  the  return  day  when  one  is  properly 
named  in  the  commission.^- 


arily  within  the  state.  Biddle  v. 
Frazier,  3  Houst.  (Del.)  258.  See 
also  McKinney  v.  Wilson,  133  Mass. 

But  that  a  commission  has  issued 
to  take  the  deposition  of  a  witness, 
is  no  objection  to  taking  his  deposi- 
tion de  bene  esse  in  the  state  on 
notice.  Wait  v.  Whitney,  7  Cow. 
(N.  Y.)   69. 

50.  Collins  V.  Fowler,  4  Ala.  647; 
Fancher  v.  Armstrong,  5  Ark.  187; 
Dye  V.  Bailey,  2  Cal.  383;  Peterson 
V.  Albach,  51  Kan.  150,  32  Pac.  917; 
Clarke  v.  Goode,  6  J.  J.  Marsh. 
(Ky.)  637;  Gilly  v.  Logan,  2  Mart. 
(N.  S.)  (La.)  196;  Gill  V.  Jett,  6 
Mart.  (N.  S.)  (La.)  279;  Williams 
V.  Banks,  5  Md.  198;  Dawson  v. 
Dawson,  26  Neb.  716,  42  N.  W.  744; 
M'Cleary  v.  Sanky,  4  Watts  &  S. 
(Pa.)  113;  Bachman's  Case,  2  Binn. 
(Pa.)   72. 

Where  the  deposition  was  taken 
between  the  hours  of  8:00  A.  M. 
and  6:00  P.  M.  under  a  notice  to 
take  it  between  the  hours  of  10:00 
A.  M.  and  6:00  P.  M.  it  was  ex- 
cluded. Kean  v.  Newell,  i  Mo.  754, 
14  Am.  Dec.  321. 

Where  the  notice  stated  the  taking 
of  a  deposition  from  8:co  A.  M.  to 
6  P.  M.  and  the  caption  of  the  dep- 
osition recited  that  the  deposition 
was  taken  between  9  :oo  A.  M.  and 
4:00  P.  M.  and  there  was  no  claim 
that  the  opposite  party  did  not  have 
a  fair  opportunity  to  cross-examirie 
the  witness  the  court  refused  to  ex- 
clude the  deposition.  Borders  v. 
Barber,  81    Mo.  636. 

The  failure  to  take  the  deposition 
at  the  time  set  is  not  cured  by  of- 
fering the  other  party  an  opportunity 
to  cross-examine  the  witness  some 
days  later.  Whitehill  v.  Lousey,  2 
Yeates  (Pa.)   109. 

Failure  of  Moving  Party  to  appear 
Promptly —  Where  the  taking  of 
depositions  is  set  for  a  certain  hour, 
and  the  moving  party  or  his  attorney 
is  not  present  at  that  hour,  the  party 
notified   may   leave,   after   waiting   a 


reasonable  time  for  the  other  party 
to  appear.  Clarke  v.  Hartwell,  il 
Rob.  (La.)  201.  (A  half  hour.) 
Stockton  V.  Williams,  Walk.  Ch. 
(Mich.)  120.     (An  hour  and  a  half.) 

It  seems  that  where  the  party  noti- 
fied has  appeared  with  his  attorney 
at  the  time  and  place  mentioned  in 
the  notice  and  has  waited  several 
hours  for  the  other  pany  to  appear 
and  has  been  informed  by  the  magis- 
trate that  the  deposition  will  not  be 
taken,  and  has  discharged  his  at- 
torney and  left  the  place,  he  cannot 
be  required  to  attend  further  on  no- 
tice that  the  attorney  of  the  moving 
party  is  present  and  ready  to  pro- 
ceed with  the  taking  of  the  deposi- 
tions. Hennessy  v.  Stewart,  31  Vt. 
486. 

But  in  some  states  a  certain  time 
after  that  named  in  the  notice  is 
given  in  which  the  magistrate  may 
appear.  Morrill  v.  Moulton,  40  Vt. 
242. 

legal  Holidays —  A  party  cannot 
be  required  to  attend  the  taking  of 
depositions  upon  Sunday  or  a  legal 
holiday.  Wilson  v.  Bayley,  42  N.  J. 
L.  132;  Sloan  V.  Williford,  25  N.  C. 
307.  And  see  sub-title  "Adjourn- 
ments." 

But  depositions  may  be  taken,  in 
Arkansas,  upon  the  Fourth  of  July 
Rogers  v.  Brooks,  30  Ark.  612. 

A  deposition  is  not  inadmissible, 
in  Wisconsin,  because  taken  in  an- 
other state  upon  a  day  made  a  legal 
holiday  by  the  laws  of  Wisconsin. 
Green  v.  Walker,  73  Wis.  548,  41 
N.  W.  534- 

51.  Where  a  commission  has  been 
issued  and  interrogatories  and  cross- 
interrogatories  have  been  filed,  it 
will  be  presumed  that  depositions 
taken  were  so  taken  under  the  com- 
ntission,  unless  it  clearly  appears 
that  the  moving  party  elected  to  take 
them  otherwise  and  made  known  his 
election  to  his  adversary.  Davis  v. 
Allen,   14  Pick.    (Mass.)   313. 

52.  Ulmer  v.  Austill,  9  Port. 
(Ala.)    157;   Herndon  v.   Givens,   16 
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B.  Adjournments.  —  When  Permissible.  — When  the  taking  of 
the  depositions  is  commenced  on  the  day  named  in  the  commission  or 
notice  but  not  completed,  the  further  taking  may  be  continued  under 
adjournments  from  day  to  day,  while  the  depositions  are  being 
taken,  until  all  are  completed. ^^  This  seems  to  be  the  rule,  though 
the  notice  names  but  one  day,  and  contains  no  provision  for  an 
adjournment.^*  Some  courts  hold  that  an  adjournment  cannot  be 
taken  without  consent  unless  the  taking  of  the  depositions  is  begun 
on  the  first  of  the  days  named. ^^  Other  courts  hold,  under  statutes 
or  on  principle,  that  the  taking  may  be  adjourned  for  good  cause, 
though  it  has  not  begun  on  the  first  day.^*'  As  a  rule,  an  adjourn- 
ment without  consent  is  not  permissible  except  for  good  cause.^^ 


Ala.  261 ;  Veach  v.  Bailiff,  5  Har. 
(Del.)  379;  Flower  v.  Swift,  8 
Mart.    (N.  S.)    (La.)    449- 

But  see  Dill  v.  Camp,  22  Ala.  249. 
Buckingham  v.  Burgess,  3  McLean 
368,  4  Fed.  Cas.  No.  2,088. 

An  order  extending  the  return  day 
after  the  deposition  was  taken  was 
held  not  to  render  it  admissible  in 
evidence.  Wiggins  v.  Guier,  12  La. 
Ann.  177. 

53.  Ulmer  v.  Austill,  9  Port. 
(Ala.)  157;  Cross  v.  Cross,  ig  Ky. 
L.  Rep.  650,  41  S.  W.  272;  Read  v. 
Patterson,  79  Tenn.  430. 

It  has  been  held  that  it  need  not 
appear  that  all  of  the  depositions 
could  have  been  taken  on  the  first 
day.  Glover  v.  Millings,  2  Stew.  & 
P.    (Ala.)    28. 

Where  there  was  time  to  have 
taken  all  the  depositions  the  first 
day,  but  the  attendance  of  one  of  the 
witnesses  was  prevented  by  other  en- 
gagements, it  was  held  proper  to  ad- 
journ the  taking  until  the  next  day 
to  obtain  his  deposition.  Andrews 
V.  Jones,  10  Ala.  460. 

Where  the  taking  of  depositions 
was  commenced  on  the  first  day  and 
continued  until  the  next  day,  at  which 
time  the  witness  was  unavoidably 
absent,  it  was  held  proper  to  adjourn 
until  the  succeeding  day  to  complete 
the  deposition.  King  v.  State,  15 
Ind.  64. 

54.  Ulmer  v.  Austill,  9  Port. 
(Ala.)  157;  Read  v.  Patterson,  11 
Lea  (Tenn.)  430. 

Contra.  —  Brandon  v.  Mullenix,  li 
Heisk.    (Tenn.)    446. 

55.  Bowman  v.  Branson,  iii   Mo. 
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343,  19  S.  W.  634;  Owens  v.  Peyton, 
70  Mo.  App.  50;  Fox  V.  Carlisle,  3 
Mo.  197  ;  Dawson  v.  Dawson,  26  Neb. 
716,  42  N.  W.  744;  Read  v.  Patter- 
son,  II    Lea    (Tenn.)   430. 

"  It  may  be  that  the  defendant  did 
not  attend  the  first  day,  because  he 
knew  that  the  deposition  would  not 
be  taken.  He  might  know  that  the 
witness  was  sick,  or  could  not  at- 
tend, and,  therefore,  he  might  be 
absent."  Hamilton  v.  Menor,  2 
Serg.  &  R.    (Pa.)   70. 

56.  Kisskadden  v.  Grant,  i  Kan. 
328;  Babb  V.  Aldrich,  zis  Kan.  218, 
25  Pac.  558;  Bracken  v.  March,  4 
Mo.  74;  Rutledge  v.  Read,  3  N.  C 
428. 

Adjournment  to  Different  Hour. 
It  has  been  held  that  the  taking  of 
depositions  may  be  adjourned  for 
reasonable  cause  and  within  reason- 
able limits,  as  where  the  attorney  of 
the  moving  party  was  actually  en- 
gaged in  the  trial  of  a  case  at  the 
hour  named,  and  the  commissioner 
adjourned  the  taking  from  10:00 
o'clock  A.  M.  until  4:00  o'clock  P. 
M.  Bueb  V.  Dressen,  104  111.  App. 
409. 

57.  Ulmer  v.  Austill,  9  Port. 
(Ala.)  157;  Jordan  v.  Hazard,  10 
Ala.  221 ;  May  v.  Russell,  i  T.  8. 
Mon.  (Ky.)  2-23;  McNew  v.  Rogers, 
Thomp.    Cas.    (Tenn.)    2,2. 

At  Request  of  Counsel —  Under  a 
notice  providing  for  adjournments 
from  day  to  day,  it  was  held  proper 
to  so  adjourn  the  taking  of  deposi- 
tions which  was  not  commenced  on 
the  first  of  the  days  named,  at  the 
request    of     counsel    of    the    moving 
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In  some  states  the  cause  for  the  adjournment  must  appear  in  the 
deposition  or  certificate  f^  in  others  it  need  not.'^® 

length  of  Adjournment.  —  Under  a  commission  or  notice  provid- 
ing for  adjournments  from  day  to  day,  an  adjournment  must  not  be 
for  a  longer  time.''"  And,  as  a  rule,  adjournments  must  not  be  for 
a  longer  period."^  But  there  are  precedents  for  adjournments  for 
a  longer  period,*'^  or  from  day  to  day  without  taking  testimony  for  a 
longer  time*^^  for  good  cause.  An  adjournment  over  Sunday  is 
proper.*'*  Whether  it  is  proper  to  adjourn  over  a  legal  holiday  is 


party  and  in  the  absence  of  the  other 
party.  Kelly  v.  Martin,  53  Kan. 
380,  36  Pac.  705- 

58.  Kisskadden  v.  Grant,  i  Kan. 
328;  May  V.  Russell,  i  T.  B.  Mon. 
(Ky.)  223;  Bracken  v.  March,  4  Mo. 
74;  IBowman  v.  Branson,  iii  Mo. 
343,  19  S.  W.  634;  Johnson  v.  Perry, 
54  Vt.  459- 

59.  Glover  v.  Millings,  2  Stpw. 
&  P.  (Ala.)  28;  King  .z;.  State,  15 
Ind.  64. 

60.  Harding  v.  Merrick,  3  Ala.  60; 
Raymond  v.  Williams,  21  Ind.  241 ; 
Bowman  v.  Branson,  iii  Mo.  343,  19 
S.  W.  634;  Buddicum  v.  Kirk,  3 
Cranch   (U.  S.)   293. 

Under  a  notice  to  take  depositions 
from  day  to  day  between  the  hours 
of  8:00  A.  M.  and  6.00  P.  M..  an  ad- 
journment over  at  the  close  of  one 
day  until  ii:oo  A.  M.  the  next  day, 
the  other  party  not  appearing,  was 
held  to  be  permissible.  Kansas  P.  R. 
Co.  V.   Pointer,  9  Kan.  620. 

61.  In  re  Green.  86  Mo.  App.  216; 
Bowman  v.  Branson,  in  Mo.  343, 
19  S.  W.  634;  Rutledge  v.  Read,  3 
N.  C.  428. 

Convenience  0  f  Commissioner. 
Whore  the  commissioner  for  his  own 
convenince  adjourned  the  taking  of 
depositions  from  April  27  to  May  2, 
and  again  from  the  latter  date  to  May 
19,  and  counsel  for  the  adverse  party 
attended  until  May  2  and  then  re- 
turned home,  the  depositions  were 
suppressed.  Parker  v.  Hayes,  23  N. 
J.  Eq.  186. 

62.  Edgell  V.  Lowell,  4  Vt.  405. 
Where   the   adverse   party   did   not 

appear  at  the  time  named  in  the  no- 
tice or  later,  and  after  waiting  two 
hours  for  one  of  the  witnesses  who 
did  not  appear,  th;  commissioner  ad- 
journed the  taking  of  the  testimony 


to  another  time  and  place  within  the 
county,  the  deposition  was  admitted 
in  evidence.  Wixom  v.  Stephens,  17 
Mich.  518,  97  Am.  Dec.  205.  But  see 
Beach  v.  Workman,  20  N.  H.  379. 

Where  the  taking  of  a  deposition 
was  begun  at  the  time  designated  in 
the  notice,  and,  aft;r  several  adjourn- 
ments from  day  to  day,  was  con- 
tinued over  an  entire  day,  and  the 
objecting  party  did  not  attempt  to 
appear,  the  deposition  was  held  to 
have  been  properly  taken.  Ueland  v. 
D;aly,   11   N.  D.  529,  89  N.  W.  325. 

63.  Finlay  v.  Humble,  2  A.  K. 
Marsh.   (Ky.)    569. 

Adjournment  Without  Taking  Tes- 
timony  But    wh:re    the    taking   of 

a  deposition  could  not  be  completed 
and  the  witness  could  not  attend  the 
following  day,  and  on  notice  given 
of  the  taking  of  another  deposition 
the  following  day,  an  adjournment 
was  then  had  to  th:  next  day  and 
the  original  deposition  was  com- 
pleted, the  court  refused  to  quash 
the  deposition.  Jarboe  v.  Colvin'  4 
Bush   (Ky.)   70. 

Where,  under  a  notice  to  take  dep- 
ositions on  a  certain  day  and  from 
day  to  day  thereafter  until  all  the 
d, positions  should  be  taken,  a  part 
of  the  depositions  were  taken  on  the 
day  named,  and,  on  account  of  the 
absence  of  witnesses,  the  taking  of 
the  remainder  was  adjourned  from 
day  to  day  for  seven  days,  the  depo- 
sitions were  received  in  evidence. 
Knode  v.  Williamson,  17  Wall.  (U. 
S.)    586. 

64.  Stambrook  v.  Drawyer,  25 
Kan.  383 ;  Leach  v.  Leach,  46  Kan. 
724,  27  Pac.  131 ;  Helm  v.  Shacklc- 
forc,  5  J.  J.  Marsh.  (Ky.)  390 ; 
Cross  V.  Cross,  19  Ky.  L.  Rep.  650, 
41   S.  W.  272. 
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disputed.^"^ 

Different  Place.  —  An  adjournment  to  another  place  should  not  be 
taken  without  consent.®'' 

By  Agreement. —  By  consent  of  the  parties  an  adjournment  may  be 
taken  to  any  convenient  time  and  place.*'' 

Definite  Time.  —  There  must  be  a  definite  adjournment  to  a  time 
certain.*** 

C.  In  Two  or  More  Actions.  —  Depositions  should  not  be  taken 
in  more  than  one  case  at  the  same  time  and  place,  except  with  the 
consent  of  all  the  parties. '''' 

2.  Attendance  of  Witnesses  and  Production  of  Documents.  —  Com- 
missioners, examiners  and  officers  authorized  to  take  depositions 
have  only  such  powers  to  compel  the  attendance  of  witnesses  and  the 
production  of  documents  as  are  conferred  by  statute.'^*'  In  some 
jurisdictions  they  are  given  such  powers  ;'^^  in  others  courts  compel 
attendance  and  production  of  documents  before  them  by  subpoena 
and  attachment.'^^     Even  the  powers  of  courts  to  compel  the  attend- 


65.  legal  Holidays. — An  adjourn- 
ment from  Friday  until  the  following 
Monday,  wher;  Saturday  was  Wash- 
ington's birthday  and  a  legal  holiday 
in  the  state  where  the  deposition  was 
being  taken,  was  held  proper.  Leach 
V.   Leach,  46  Kan.  724,  27   Pac.   131. 

But  an  adjournment  over  an  elec- 
tion day  which  was  a  legal  holiday 
was  held  improper."  In  re  Green,  86 
Mo.  App.  216. 

66.  Beach  v.  Workman,  20  N.  H. 

379- 

But  in  the  absence  of  the  party 
notified,  an  adjournment  to  another 
place,  necessitated  by  the  illness  of 
the  witness,  was  held  proper.  Lowd 
V.  Bowers.  64  N.  H.  i. 

67.  Lrwin  V.  Dille,  17  Mo.  64; 
Marshall  v.   Frisbie,   i   Munf.    (Va.) 

247- 

68.  Hunter  v.  Fulcher,  5  Rand. 
(Va.)  126,  16  Am.  Dec.  738;  Ben- 
nett V.  BenneU,  2,7  W.  Va.  396,  16 
S.  E.  638,  38  Am.  St.  Rep.  47. 

€9.  Laithe  v.  McDonald,  7  Kan. 
254;  August  V.  Fourth  National 
Bank,  56  Hun  642,  9  N.  Y.  Supp. 
270;  Phipps  V.  Caldwell,  i  Heisk. 
(Tenn.)  349;  Bemis  v.  Morrill,  38 
Vt.  153- 

But  see  Taylor  v.  Bank  of  Illinois, 
7  T.  B.  Mon.  (Ky.)  576. 

"  A  party  to  a  suit  has  the  right 
generally  to  have  all  th:  proceedings 
in  that  suit  kept  free  from  and  un- 
embarrassed   by    the    proceedings    in 
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any  other  suit."  Laithe  v.  McDon- 
ald, 7  Kan.  254. 

Same    Parties    and    Issues But 

where  there  were  two  cases  pendmg 
in  the  same  court  and  between  the 
same  parties,  it  was  held  proper  to 
take  a  single  deposition  for  use  in 
both  cases  and  to  entitle  it  in  both 
cases.  Scott  v.  Bullion  Mining  Co., 
2  Nev.  81. 

70.  Ex  parte  Mallinkrodt,  20  Mo. 
493 ;  Wallace  v.  Baring,  2  App.  Div. 
501,  27  N.  Y.  Supp.  1,078;  In  re 
Sims,  4  Wkly.  L.  Bui.  (Ohio)  457, 
2  Cleve.  L.  Rep.  210;  Kotz  v.  Eilen- 
berg;r,  9  Pa.  Co.  Ct.  R.  340. 

71.  Pfister  v.  Superior  Court,  64 
Cal.  400,  I  Pac.  492;  Muccubbin  v. 
IMatthews,  2  Bland  (Md.)  250;  Ex 
parte  Munford,  57  Mo.  603;  In  re 
Miller,  8  Ohio  N.  P.  142,  11  O.  S. 
&  C.  P.  69;  affirmed  21  O.  Cir.  Ct. 
R.  445,  12  O.  C.  D.  102;  In  re  Rauh, 
65  Ohio  St.  128,  61  N.  E.  701;  In  re 
Turner,  71  Vt.  382,  45  Atl.  754;  State 
V.  Lonsdale,  48  Wis.  348.  See  also 
Cutler  V.  Maker,  41  Me.  594;  In  r^ 
Jenckes,  6  R.   L    18. 

But  see  In  re  Edison,  (N.  J.),  53 
Atl.  696. 

Error  in  Subpoena A  witness  is 

rot  excused  from  attending  by  a 
slight  error  in  the  description  of  the 
place  which  has  not  misled  him. 
K'-isker  v.  Ayres,  46  Cal.  82. 

72.  Burns  v.  Superior  Court,  140 
Cal.  I,  7Z  Pac.  597;  Press  Publishing 
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ance  of  witnesses  and  the  production  of  documents  before  such 


Co.  V.  Lefferts,  67  N.  J.  L.  172,  50 
Atl.  342;  Bowen  v.  Ihornton,  9 
\vkly.  JNotes  Cas.  (Pa.)  575. 

Compulsory  Attendance  of  Wit- 
nesses—  In  chancery  the  attendance 
of  unwilling  witnesses  and  the  pro- 
duction of  books  and  papers  for  ex- 
aminers were  compelled  by  the  court. 
Burns  v.  Superior  Court,  140  Cal.  i, 
yi  Pac.  597;  hx  parte  Humphrey,  2 
Blatchf.  228,  12  Fed.  Cas.  No.  6,867; 
Russell  V.  McLellan,  3  Woodb.  &  M. 
157,  21  Fed.  Cas.  No.  12,158;  In  re 
Rmdskopf,  24  Fed.  542. 

Under  the  Massachusetts  statute, 
the  application  for  compulsory 
process  must  be  made  by  the  com- 
missioner and  not  by  a  party.  First 
National  Bank  v.  Graham,  175  Mass, 
179.  55  N.  E.  991. 

A  subpoena  based  on  an  applica- 
tion made  for  the  purpose  of  acquir- 
ing private  information  in  a  proceed- 
ing instituted  by  business  competi- 
tion was  vacated.  In  re  Spinks,  63 
App.   Div.  235,  71    N.   Y.   Supp.  398. 

Under  the  practice  in  the  United 
States  courts,  the  clerk  in  any  dis- 
trict issues  a  subpoena  for  the  wit- 
ness without  an  order  of  court,  and 
upon  proof  of  the  disobedience  there- 
of, the  court  may  punish  the  witness 
for  contempt.  White  v.  Toledo,  St. 
L.  &  K.  C.  R.  Co.,  24  C.  C.  A.  467, 
51  U.  S.  App.  54,  79  Fed.  133;  In  re 
Steward,  29  Fed.  813;  in  re  Spof- 
ford,  62  Fed.  443;  Lowrey  v.  Kus- 
worm,  66  Fed.  539. 

In  some  districts,  it  is  the  practice 
to  require  an  applicant  for  a  sub- 
poena under  section  863  of  th:  U.  S. 
Revised  Statutes  to  file  an  affidavit 
showing  that  a  cause  is  actually 
pending  and  that  notice  of  the  ex- 
amination has  been  given.  Henning 
V.  Boyle,  112  Fed.  397. 

Where  the  aid  of  a  United  States 
circuit  court  is  sought  to  compel  a 
witness  to  testify  under  a  commis- 
sion issued  from  another  circuit 
court,  the  former  court  will  not  in- 
quire into  the  regularity  of  the  is- 
suance of  the  commission.  In  re 
Cole.  8  Reporter  105,  5  Fed.  Cas.  No. 

2,975- 

A  clerk  of  a  United  States  circuit 
court    has    no    power    to    issue    sub- 


poenas requiring  witnesses  to  appear 
and  give  their  depositions  beiore  a 
notary  public  to  be  issued  in  another 
federal  court,  except  where  such 
depositions  are  to  be  taken  under  a 
commission.  Stevens  v.  Missouri,  K. 
&  T.  R.  Co.,  104  Fed.  934. 

Subpoena  Duces  Tecum —  A  sub- 
poena duces  tecum  may  be  issued 
against  a  deponent  whose  deposition 
is  taken  under  section  863  of  the  U. 
S.  Revised  Statutes ;  Davis  v.  Davis, 
90  Fed.  791 ;  United  States  v.  Tilden, 
10  Ben.  5tj6,  28  Fed.  Cas.  No.  16,522. 

It  has  been  held  that  section  869 
of  the  U.  S.  Revised  Statutes  re- 
quiring an  order  of  court  for  the  is- 
suance of  a  subpoena  duces  tecum 
is  restricted  to  the  taking  of  deposi- 
tions de  bene  esse,  or  in  perpetuam 
rei  memoriam,  or  under  a  dedimus 
potestatem  under  sections  863  and 
866;  and  that  where  the  examination 
is  before  a  special  examiner,  ap- 
pointed by  the  court  in  another  cir- 
cuit, the  subpoena  duces  tecum  may 
be  issued  by  the  clerk  without  an 
order.  Johnson  Steel  Street-Rail 
Co.  V.  North  Branch  Steel  Co.,  48 
Fed.  191. 

Party  Refusing  to  Testify — Where 
a  defendant,  out  of  the  jurisdiction, 
refuses  to  appear  for  the  taking  of 
his  deposition  under  a  commission, 
the  courts  usually  have  authority  to 
set  the  case  down  for  hearing  pro 
confcsso.  Prentiss  v.  Bunker,  4 
Grant  Ch.   (Ont.)    I47- 

The  court  should  not  dismiss  the 
action  of  a  non-resident  plaintiff  who 
is  within  the  jurisdiction  of  the 
court  and  consents  to  the  taking  of 
his  deposition  there  by  the  defend- 
ant, because  he  refuses  to  return  to 
the  state  of  his  residence  for  the 
purpose  of  having  his  deposition 
taken  under  a  notice  of  which  he 
had  no  actual  knowledge  when  he 
left  that  state.  Young  v.  Adsit,  116 
Mich.  10,  74  N.  W.  206. 

The  court  may  stay  a  rule  to  take 
the  deposition  of  a  party  in  his  own 
behalf,  when  he  refuses  to  produce 
papers  necessary  to  his  cross-exam- 
ination. Borton  v.  Streeper,  2  Miles 
(Pa.)  41;  Murphy  v.  Morris,  2 
Miles   (Pa.)  60. 
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officers  for  the  taking  of  deposicions  to  be  used  in  other  jurisdictions 
seem  to  be  statutory.''^ 

3.  Presence  of  Parties  and  Counsel.  —  Under  the  original  chancery 
practice  no  one  but  the  examiner  or  commissioners  and  clerk  was 
permitted  to  be  present  or  to  communicate  with  the  witnesses  during 
the  taking  of  depositions^*  And  under  some  statutes  the  parties  and 
their  attorneys  are  not  permitted  to  attend  the  taking  of  depositions 
on  written  interrogaLories  and  cross-interrogatories  ;'^  while  under 


73.  Burns  v.  Superior  Court,  140 
Cal.  I,  "Ji  Pac.  597 ;  Manin  z;.  People, 
yy  111.  App.  311;  In  re  Garvey,  33 
App.  Div.  134,  28  Civ.  Proc.  14,  53 
N.  Y.  Supp.  476,  affirming  25  Misc. 
353,  54  N.  Y.  Supp.  115;  Matter  of 
Strauss,  30  App.  Div.  610,  52  N.  Y. 
Supp.  392 ;  Matter  of  Spinks,  63  App. 
Div.  236,  71  N.  Y.  Supp.  398. 
Deposition     for     Use     in    Another 

State The  court   will   not   issue  a 

subpoena  to  compel  the  attendance 
and  testimony  of  a  witness  under  a 
commission  issued  from  a  court  in 
another  state  when  there  is  nothing 
in  the  commission  or  the  application 
showing  that  it  was  contemplated 
that  the  commission  should  be  exe- 
cuted outside  of  the  state  in  which 
the  action  is  pending.  In  re  Canter, 
82  App.  Div.  103,  81  N.  Y.  Supp.  416. 

A  statutory  authority  to  require  a 
witness  to  appear  beiore  an  othcer 
for  the  purpose  of  taking  his  depo- 
sition to  be  used  in  a  court  in  an- 
other state  or  territory  or  in  any 
United  States  court,  does  not  extend 
to  an  application  to  require  a  wit- 
ness to  give  his  deposition  to  be  used 
in  a  foreign  country.  In  re  Savin, 
9  N.  Y.  Civ.  Proc.  175. 

A  witness  may  move  to  vacate  a 
subpoena  for  any  jurisdictional  de- 
fect, but  cannot  attack  the  suffi- 
ciency of  the  proof  made  by  affidavit 
in  the  application  for  the  subpoena. 
In  re  Canter,  40  Misc.  126,  81  N.  Y. 
Supp.  338;  Matter  of  Heller,  41  App. 
Div.  595,  58  N.  Y.  Supp.  695;  Mat- 
ter of  Dittman,  65  App.  Div.  343,  72 
N.  Y.   Supp.  886. 

An  order  to  testify  before  a  com- 
missioner in  obedience  to  a  commis- 
sion issued  by  a  court  in  another 
state  is  not  void  because  formal  proof 
of  the  commission  was  not  made  to 
the  iustice  who  made  the  order.  In 
re  Edison,   (N.  J.),  53  Atl.  696. 
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Where  the  commissioner  may  ap- 
ply for  a  subpoena,  he  may  do  so 
by  attorney,  and  the  attorney  may 
make  the  required  affidavit  of  ma- 
teriality. In  re  Garvey,  2>2  App. 
Div.  134,  28  Civ.  Pro.  14,  53  N.  Y. 
Supp.  476,  affirming  25  Misc.  353,  54 
N.  Y.  Supp.  115. 

"Sojourning."  — Under  a  statute 
requiring  a  witness  to  attend  for  ex- 
amination under  a  commission  "  in 
the  county  in  which  he  resides  or 
sojourns"  it  was  held  that  a  person 
who  lived  in  New  Jersey  and  did 
business  in  New  York  City  so- 
journed in  such  city.  Wittenbrock 
V.  Mabins,  57  Hun  146,  10  N.  Y. 
Supp.  7iZ- 

Citizen  Suing  in  Another  State. 
It  was  held  that  a  resident  of 
Pennsylvania  who  brought  a  suit  in 
Ohio  upon  a  case  of  action  arising 
in  Pennsylvania,  against  a  corpora- 
tion of  both  states,  was  not  entitled 
to  the  process  of  a  Pennsylvania 
court  to  obtain  the  depositions  of 
witnesses  residing  in  Pennsylvania. 
Doubt  V.  Pittsburgh  &  L.  E.  R.  Co., 
6  Pa.  Dist.  Ct.  238,  27  Pitts.  L.  J. 
N.  S.  270. 

Under  Letters  Rogatory — It  seems 
that  courts  have  inherent  power  to 
require  the  attendance  of  a  witness 
for  the  execution  of  letters  rogatory. 
State  V.  Bourne,  21  Or.  218,  27  Pac. 
1,048. 

74.  Hollister  v.  Hollister,  6  Pa. 
St.  449;  Hosier  v.  Hart,  Mos.  (Eng.) 
31 ;  Doherty  v.  Doherty,  8  In  Eq.  R. 

379- 

75.  Thomas  v.  Kinsey,  8  Ga.  421 ; 
Beverly  v.  Burke,  14  Ga.  70;  Feagan 
V.  Cureton,  19  Ga.  404;  Holmes  v. 
Dobbins,  19  Ga.  630;  Mathis  v.  Col- 
bert, 24  Ga.  384;  Walker  v.  Barron, 
4  Minn.  253;  Sayles  v.  Stewart,  5 
Wis.  8. 
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others  the  mere  presence  of  parties  or  counsel  is  either  permissible 
or  not  a  fatal  objection  to  the  depositions.^''  Some  statutes  provide 
that  neither  party  nor  his  attorney  shall  be  present,  unless  the 
other  party  or  his  attorney  is  also  present."  Of  course  both 
parties  and  their  attorneys  have  a  right  to  be  present  at  an  oral  exam- 
ination.'^® 


See  also  Harper  v.  Young,  17 
Phila.  (Pa.)  109,  41  Leg.  Int.  (Pa.) 
184. 

Presence     of     Party A    statute 

prohibiting  the  presence  of  a  party, 
his  agent  or  attorney,  at  the  execution 
of  a  commission  does  not  apply  when 
the  witness  is  himself  a  party.  And 
it  was  held  not  to  vitiate  the  deposi- 
tion that  his  agent  was  also  present 
at  the  examination  of  the  party. 
Cutcher  v.  Jones,  41  Ga.  675. 

The  fact  that  the  caption  only  of 
the  interrogatories  is  in  the  handwrit- 
ing of  a  party  affords  no  presump- 
tion that  he  was  present  when  the 
answers  were  written.  Shropshire  v. 
Stevenson,  17  Ga.  622. 

A  court  seemS  to  have  authority  in 
the  absence  of  an  express  statute  to 
direct  that  neither  party  shall  be 
present  at  the  execution  of  a  com- 
mission abroad.  Cunningham  v.  Otis, 
I  Gall.  166,  6  Fed.  Cas.  No.  3485. 

Letters  Rogatory. —  Whrther  or 
not  the  parties  may  be  present  at  the 
execution  of  letters  rogatory,  depends 
on  the  law  of  the  place  where  they 
are  executed.  Kuehling  v.  Leber- 
man,  9  Phila.   (Pa.)    160. 

Further  Examination The  rem- 
edy of  a  party  who  is  dissatisfied 
with  the  examination  is  to  obtain 
leave  to  re-examine  the  witness. 
Harner  v.  Young,  17  Phila.  (Pa.)  109, 
41  Leg.  Int.  (Pa.)  184;  Goodhue  v. 
Bartlett,  5  McLean  186,  10  Fed.  Cas. 
No.  5,538. 

76.  Nutter  v.  Ricketts,  6  Iowa  92; 
Farrow  v.  Commonwealth  Ins.  Co., 
18  Pick.  (Mass.)  53,  29  Am.  Dec. 
564;  Marston  v.  Brackett,  9  N.  H. 
3.^6;  Steer  v.  Steer.  Hopk.  Ch.  (N. 
Y.)  362;  LTnion  Bank  v.  Torrey,  5 
Duer  (N.  Y.)  626;  Otis  v.  Clark.  2 
Miles  (Pa.)  272;  Hill  v.  Smith,  6 
Tex.  Civ.  App.  312,  25  S.  W.  1,079; 
Schmick  v.  Noel,  64  Tex.  406; 
SchmiH<  V.  Noel,  72  Tex.  i,  8  S.  W. 
83;   O'Connor  v.   Andrews,  81   Tex. 


28,  16  S.  W.  628;  Houston  &  T.  C. 
R.  Co.  V.  McKenzie,  (Tex.  Civ. 
App.),  41  S.  W.  831;  Newton  v. 
Brown,  I  Utah  287;  The  Havre,  I 
Ben.  295,  17  Fed.  Cas.  No.  6,232; 
Merrill  v.  Dawson,  I  Hemp.  563,  17 
Fed.  Cas.  No.  9.469. 

Contra.  —  Randall  v.  Collins,  52 
Tex.  435 ;  McClure  v.  Sheek,  68  Tex. 
426,  4  S.  W.  552. 

Guardian  ad  Litem.  —  By  statute 
in  some  jurisdictions  and  in  some 
forms  of  action  the  guardian  ad  litem 
of  an  infant  defendant  must  be  pres- 
ent at  the  taking  of  depositions. 
Moore  v.  Triplett,  23  S.  E.  (Va.)  69. 

Criminal  Cases — Statutes  for  the 
taking  of  depositions  in  criminal 
cases  usually  provide  for  the  attend- 
ance of  the  defendant.  Carpenter  v. 
State,  58  Ark.  233,  24  S.  W.  247. 

LInder  a  statute  providing  for  tak- 
ing the  depositions  of  witnesses  on 
commission  and  written  interroga- 
tories, in  behalf  of  the  defendant,  it 
was  held  that  either  or  both  parties 
may  appear  at  the  examination  and 
further  examine  or  cross-examine  the 
witnesses.  Gandy  v.  State,  24  Neb. 
716,  40  N.  W.  302.  But  see  "The 
Examination  "  herein. 

77.  Sheriff  v.  Hull,  37  Iowa  174; 
Turner  v.  Hardin,  80  Iowa  691,  45 
N.  W.  758;  Cook  V.  Gilchrist,  82 
Iowa  277,  48  N.  W.  84. 

See  also  Farrow  v.  Commonwealth 
Imp.  Co.,  18  Pick.  (Mass.)  53,  29 
Am.  Dec.  564. 

Election  to  Attend —  In  Pennsyl- 
vania the  party  notified  may  elect 
to  be  present,  and  if  he  does  so,  the 
other  party  may  atend  also.  Lowen- 
stein  V.  Bicrnbaum,  6  Wkly.  N.  Cas. 
(Pa.)  452;  In  re  McCullough's  Es- 
tate, 20  Wkly.  N.  Cas.  471,  5  Pa.  Co. 
Ct.  87. 

78.  Evans  v.  Rothschild,  54  Kan. 
747,  -^9  Pac.  701  ;  Brooks  v.  Schultz, 
3  Abb.  Pi.   (N.  S.)    (N.  Y.)    124. 

Excluding  Party —  Where  the  of- 
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Misconduct  of  Party  or  Attorney.  —  If  a  party  or  his  attorney  sug- 
gests or  dictates  the  answers  to  be  given  by  a  deponent,  the 
deposition,may  be  suppressed."^ 

4.  The  Examination.  —  A.  Ix  General. — Furnishing  Interroga- 
tories to  Witness.  —  A  deposition  will  not  be  suppressed  merely 
because  the  witness  has  been  furnished  with  a  copy  of  the  wri:;ten 
interrogatories,  or  has  heard  them  read  in  advance  of  his  examina- 
tion.**' But  th-'t  he  has  read  the  interrogatories,  or  heard  them  read, 
before  giving  his  deposition  has  been  declared  frequently  to  affect 


ficer  and  the  defendant's  agents  ex- 
cluded the  plaintiff's  agent  from  the 
room  while  the  deponent  was  ex- 
amined in  chief  and  then  admitted 
him  and  he  cross-examined  the  wit- 
ness, the  deposition  was  suppressed. 
Pratt  V.  Battles,  34  Vt.  391. 

Attendance  at  Reading  Over  Depo- 
sition. —  Where  counsel  agree  that 
the  stenographer's  notes  shall  be 
written  out  and  subscribed  by  the 
witness  on  a  subsequent  day,  it  is 
their  duty  to  be  present  at  the  read- 
ing without  further  notice.  Clark 
V.  Manhattan  R.  Co.,  102  N.  Y.  656, 
6  N.  E.  III. 

Alteration  in  Absence  of  Party. 
After  the  depositions  have  been 
sealed  and  one  of  the  parties  has  left 
the  place,  it  is  improper  to  open  the 
depositions  at  the  instance  of  a  wit- 
ness to  correct  the  same;  but  the  af- 
fidavit of  the  witness  should  be  ap- 
pended, setting  forth  the  error  and 
the  circumstances  of  the  case.  Fos- 
ter V.  Foster,  20  N.  H.  208;  S.  P. 
Shrewsbury  v.  United  States,  9  U.  S. 
Ct.  CI.  m- 

79.  King  V.  Dale,  2  111.  513;  Al- 
lison V.  Allison,  7  Dana  (Ky.)  90; 
Pratt  V.   Battles,  34  Vt.  391. 

Interfering  "With  Examination. 
It  is  a  contempt  of  court  to  interfere 
with  the  taking  of  a  deposition  by 
persisting  in  the  claim  to  prompt  the 
witness  and  to  dictate  and  control 
the  answers.  United  States  v.  Anon- 
ymous, 21   Fed.  761. 

But  the  fact  that  the  witness  re- 
fuses to  answer  questions,  upon  the 
advice  of  his  counsel,  who  was  coun- 
sel for  the  party  some  two  years  be- 
fore, does  not  alone  justify  the  infer- 
ence that  the  party  is  tampering  with 
the  witness.  Abbott  v.  Pearson,  130 
Mass.   191. 

The   fact   that   the   deponent,   who 
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was  a  party  to  the  action,  conferred 
privately  with  his  counsel  during  the 
cross-examination,  against  the  ob- 
jection of  opposing  counsel,  was  held 
to  affect  merely  the  credibility  of  his 
testimony.  New  Jersey  Express  Co. 
V.  Nichols,  32  N.  J.  L.  166,  s.  c.  33 
N.  J.  L.  434. 

But  it  seems  that  on  the  examina- 
tion of  a  witness  before  a  master, 
he  may  consult  openly  and  in  the 
presence  of  the  master  with  counsel 
of  the  parties  or  other  persons, 
where  his  answers  are  framed  in  his 
own  language.  Stewart  v.  Turner,  3 
Edw.  Ch.    (N.  Y.)   458. 

Intimidating  Witness If  a  wit- 
ness is  intimidated  by  counsel  his 
deposition  may  be  rejected.  Kinealy 
V.    Macklin,   89   Mo.   433,    14    S.    W. 

507. 

80.  Goodrich  v.  Goodrich,  44  Ala. 
670;  Amee  v.  Wilson,  22  Me.  116; 
Butler  V.  Flanders,  12  Jones  &  S. 
(N.  Y.)  531,  56  How.  Pr.  312; 
More  V.  Robertson,  62  Hun  622,.  17 
N.  Y.  Supp.  554;  Allen  v.  Seyfried, 
43  Wis.  414;  Warner  v.  Daniels,  i 
Woodb.  &  M.  90,  29  Fed.  Cas.  No. 
17.181;  Western  N.  C.  R.  Co.  v. 
Drew,  E.  Woods  691,  29  Fed.  Cas. 
No.  17,434. 

Additional  C  r  0  s  s-Examination. 
But  where  the  deponent  had  received 
a  copy  of  the  interrogatories  and 
cross-interrogatories  from  the  plain- 
tiff, leave  was  given  the  defendant  to 
submit  further  cross-interrogatories 
at  the  plaintiff's  expense.  Butler  v. 
Flanders,  12  Jones  &  S.  (N.  Y.) 
531  ;  Graham  v.  Carleton,  56  Hun 
642,  9  N.  Y.  Supn.  392. 

Influencing  Witness — The  court 
refused  to  suppress  a  deposition  be- 
cause one  of  the  parties  had  written 
to  the  deponent  requesting  him  to 
tell    the    whole    truth,   but    not    sug- 
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the  credibility  of  his  testimony.^^ 

Presence  of  Officer. —  The  answers  should  be  given  in  the  presence 
of  the  officer;  and  depositions  have  usually  been  suppressed  or 
excluded  from  evidence  where  the  witness  prepared  his  answers  in 
advance  of  the  examination,^-  or  read  them  from  a  former  depo- 
sition.*^     The  same  rule  applies  where  the  witness  adopts  a  former 


gesting  what  he  considered  the  truth 
to  be.  Warner  v.  Daniels,  i  Woodb. 
&  M.  90,   10  Fed.  Cas.  No.   17,181. 

The  court  refused  to  suppress  a 
deposition  because  an  attorney  of 
one  of  the  parties  had  been  with  the 
witness  "several  days,  drinking  with 
him  and  endeavoring  "  to  post  him 
in  regard  to  the  case,"  it  not  ap- 
pearing that  the  witness  had  been  in- 
fluenced by  him.  Nutter  v.  Ricketts, 
6  Iowa  92. 

81.  Butler  v.  Flanders,  12  Jones 
&  S.  (N.  Y.)  531,  56  How.  Pr.  312, 
In  re  Miller's  Estate,  26  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  428;  Allen  v.  Sey- 
fried,  43  Wis.  414. 

82.  United  States.  —  Pettibone  v. 
Derringer,  4  Wash.  C.  C.  215,  i 
Robb.  Pat.  Cas.  152,  19  Fed.  Cas. 
No.  11,043;  Dodge  V.  Israel,  4  Wash. 
C.  C.  323,  7  Fed.  Cas.  No.  3,952; 
Rainer  v.  Haynes,  Hemp.  689,  20 
Fed.  Cas.  No.  11,536;  United  States 
V.  Smith,  Brunner  Col.  Cas.  82,  4 
Day  121,  27  Fed.  Cas.  No.  16,332; 
Vasse  V.  Smith,  2  Cranch  C.  C.  31, 
28  Fed.  Cas.  No.  16,896;  Blake  v. 
Smith,  4  Betts  C.  C.  M  S.  14,  3 
Fed.  Cas.  No.  1,502;  Cook  v.  Burn- 
ley, II  Wall.  659;  North  Carolina  R. 
Co.  V.  Drew,  3  Woods  691,  29  Fed. 
Cas.  No.  17,434;  Shaw  v.  Lindsey, 
15  Ves.  Jr.    (Eng.)   380. 

Alabama.  —  Wilson  v.  Campbell, 
33  Ala.  249,  70  Am.  Dec.  586;  Drey- 
spring  V.  Loeb,  119  Ala.  282,  24  So. 
734- 

Arkansas.  —  Hammond  v.  Free- 
man, 9  Ark.  62. 

Gc'orgia.  —  GlantonJ  v.  Griggs,  $ 
Ga.  424. 

Kentucky.  —  Logan  v.  Steele,  3 
Bibb  230. 

Massachusetts.  —  Amory  v.  Fel- 
lowes,  5  Mass.  219. 

Nezv  Hampshire.  —  Foster  v.  Fos- 
ter, 20  N.  H.  208. 

Nczv  York.  —  Underbill  f.  Van 
Cortlandt,  2  Johns.  Ch.  339;  Skinner 
V.  Dayton,  5  Johns.  Ch.   191. 


Ohio.  —  Timms  v.  Wayne,  i 
Handy  400;  In  re  Miller,  8  Ohio  N. 
P.  142.  II  O.  S.  C.  P.  Dec.  69,  af- 
firmed 21  O.  Cir.  Ct.  R.  445,  12  O. 
C.  D.   102. 

Pennsylvania.  —  Carmalt  v.  Post, 
8  Watts  406;  Grayson  v.  Bannon, 
8  Watts  524. 

South  Carolina.  —  Bulwinkle  v. 
Cramer,  30  S.  C.  153,  8  S.  E.  689. 

Virginia.  —  Fant  v.  Miller,  17 
Gratt.  187. 

See  also  People  v.  Restell,  3  Hill 
289;  Lutcher  v.  United  States,  19 
C.  C.  A.  259,  41  U.  S.  App.  54,  72 
Fed.  968. 

Contra.  —  Clement  v.  Hadlock,  13 
N.  H.  185;  Missouri.  K.  &  T.  R.  Co. 
V.  Denton,  (Tex.  Civ.  App.),  68  S. 
W.  336;  Bussard  v.  Catalino,  2 
Cranch  C.  C.  421,  4  Fed.  Cas.  No. 
2,228. 

The  court  refused  to  suporess  a 
deposition  on  the  ground  that  pas- 
sages in  it  were  verbatim  like  pas- 
sages in  a  prior  affidavit  prepared  by 
the  witness.  Bland  v.  Armagh,  3 
Bro.  P.  C.   (Eng.)  620. 

83.  Carmalt  v.  Post,  8  Watts 
(Pa.)  406;  Greening  v.  Keel,  84  Tex. 
326,  19  S.  W.  435.  See  also  Daggett 
V.  Tallman,  8  Conn.  168;  Stevenson 
V.  Meyers,  i  Har.  &  J.  (Md.)   102. 

Adopting  Former  Deposition. 
Where  since  the  taking  of  a  deposi- 
tion a  witness  had  been  very  sick 
with  brain  fever  and  could  not  recall 
events  that  had  transpired  before  his 
sickness,  it  was  held  that  he  could 
not  be  permitted  on  the  taking  of  his 
deposition  to  read  and  adopt  an- 
swers from  his  former  deposition. 
Hull  V.  Alexander.  26  Iowa  569. 

But  where  a  witness  in  giving  his 
deposition  in  a  cross  suit  copied  his 
deposition  given  in  the  original  suit, 
though  the  practice  was  declared  to 
be  improper,  the  deposition  was  ad- 
mitted in  evidence.  Underbill  v. 
Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.) 
339- 
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deposition  as  a  whole  ;®*  or  where  his  answers,  or  memoranda  thereof, 
have  been  prepared  in  advance  by  a  par.y  or  his  attorney.^^ 

Putting  Interrogatories. —  Written  interrogatories  and  cross-inter- 
rogatories should  be  put  to  the  witness  one  by  one  in  due  order,  and 


Where,  before  the  issuing  of  a 
commission,  one  of  the  parties  ob- 
tained a  private  examination  of  the 
witness,  and  the  answers  in  the 
private  examination  were  adopted  by 
the  witness  as  answers  to  ihz  inter- 
rogatories submitted  under  the  com- 
mission, the  deposition  was  sup- 
pressed. Greening  v.  Keel,  84  Tex. 
326,  19  S.  W.  435- 

But  where  a  witness  stated  at  the 
close  of  his  examination  in  chief,  that 
his  answers  were  a  copy  of  a  deposi- 
tion given  when  the  facts  were  fresh 
in  his  recollection,  and  the  witness 
was  then  cross-examined,  the  deposi- 
tion was  admitted.  Robinson  v. 
Hutchinson,  31  Vt.  443.  Sec  also 
Logan  V.  Steele,  3  Bibb  (Ky.)  230. 

84.  Patrick  v.  Day,  8  Ky.  L.  Rep. 
349,  I  S.  W.  477;  Knox  V.  Strader, 
I  Ohio  Dec.  84,  2  West.  L.  J.  69; 
Richardson  v.  Golden,  3  Wash.  C.  C. 
109,  20  Fed.  Cas.  No.  11,782;  At- 
torney-General V.  Nethercoat,  10 
Sim.  (Eng.)  311,  9  L.  J.  Ch.  17;  Al- 
cock  V.  Royal  Exchange  Assurance 
Corp.,  13  Q.  B.  (Eng.)  292,  18  L.  J., 
Q.  B.   121,  13  Jur.  445. 

Contra.  —  Samuel  Bros.  &  Co.  v. 
Hostetter  Co.,  118  Fed.  257,  55  C.  C. 
A.  III. 

Where  a  witness  stated  that  a 
former  deposition  given  by  him  con- 
tained his  knowledge  fully  on  the 
subject  matter  of  an  interrogatory 
and  the  commissioners  set  forth  the 
former  deposition,  it  was  held  in- 
competent. Stevenson  v.  Meyers,  I 
Har.  &  J.   (Md.)    102. 

Where  a  witness  in  his  deposition 
referred  to  an  answer  in  chancery 
made  by  him  in  another  suit,  and  a 
certified  copy  of  the  answer  was 
made  a  part  of  his  deposition,  it  was 
held  inadmissible.  Knox  v.  Strader, 
I  Ohio  Dec.  84,  3  West  Law  J.  69. 

But  it  was  held  proper  for  a  wit- 
ness on  cross-examination  to  identify 
and  testify  to  the  correctness  of  a 
former  deposition,  with  some  few 
corrections,  and  for  the  officer  to  at- 
tach   the    former    deposition     to     his 
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answers.  Bixby  v.  Carskaddon,  63 
Iowa  164,  18  N.  W.  875.  See  also 
Evansich  v.  Galveston,  C.  &  S.  F.  R. 
Co.,  61  Tex.  24. 

85.  Griswold  v.  Griswold,  i  Root 
(Conn.)  259;  Bunnel  v.  Taintor,  4 
Conn.  568;  Daggett  v.  Tallman,  8 
Conn.  168;  Amory  v.  Fellows,  5 
Mass.  219;  Traber  v.  Hicks,  131  Mo. 
180,  32  S.  W.  1,145;  Cement  v.  Had- 
lock,  13  N.  H.  185;  Creamer  v.  Jack- 
son, 4  Abb.  Pr.  413;  Summers  v. 
M'Kim,  12  Serg.  &  R.  405 ;  Western 
W.  N.  C.  R.  Co.  V.  Drew,  3  Woods 
691,  29  Fed.  Cas.  No.  17,434;  Anon- 
ymous, Ambler  252;  Shaw  v.  Lind- 
sey,  15  Ves.  381 ;  Sayer  v.  Wagstaff, 

5  Beav.  462,  12  L.  J.  Ch.  35.  See 
also  Swearingen  v.  Pendleton,  3  Pen. 

6  W.  (Pa.)  41.  /"  re  Eldridge,  82 
N.   Y.   161,  Z7  Am.   Rep.  558. 

Answer  Prepared  by  Agent  or  At- 
torney—  Where  a  witness  became 
faint  and  exhausted  and  unable  to 
give  her  deposition,  and  it  was  after- 
wards taken  from  time  to  time,  as 
she  was  able  to  give  it,  at  the  re- 
quest of  a  party,  by  a  person  living 
in  the  house  with  her,  and  during  an 
adjournment,  in  the  absence  of  the 
adverse  party  and  his  counsel,  the 
deposition  was  held  inadmissible. 
Allen  V.  Rand,  5  Conn.  322. 

Where  the  notary  read  to  the  wit- 
ness, from  a  memorandum  fur- 
nished by  counsel  of  the  moving 
party,  what  the  witness  was  ex- 
pected to  testify  to  each  interroga- 
tory, for  the  purpose  of  refreshing 
the  witness'  memory  whenever  he 
failed  to  state,  in  reply  to  an  inter- 
rogatory, any  matter  contained  in  the 
memorandum,  the  deposition  was 
suppressed.     Rice  v.   Ward,  93  Tex. 

532, 56  s.  w.  747. 

Credibility  of  Testimony —  Even 
where  courts  have  refused  to  sup- 
press depositions  because  the  an- 
swers were  prepared  by  a  party  or 
counsel,  they  have  held  that  such 
practice  impairs  the  credibility  of  the 
testimony.  Commercial  Bank  v. 
Union  Bank,   19  Barb.  391;  s.  c.   U 
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each  one  answered  before  the  next  one  is  propounded.®"     The  officer 

should  not  propound  interroga.ories  not  properly  filed  by  a  party. "^ 

B.  Cross-Examination. —  Right. —  When    the    examination    is 


N.  Y.  203 ;  Dawson  v.  Poston,  28 
Fed.  606;  Emerson  v.  Nimocks,  88 
Fed.  280. 

But  see  Moore  v.  Robertson,  6z 
Hun  623,  17  N.  Y.  Supp.  554. 

And  this  is  so  although  the  orig- 
inal deposition  is  not  used  and  a 
deposition  afterwards  taken  is  of- 
fered. Dawson  v.  Poston,  28  Fed. 
606. 

Contempt  of  Court —  The  prepara- 
tion of  answers  to  interrogatories 
and  cross-interrogatories  by  counsel 
may,  under  some  circumstances, 
amount  to  contempt  of  court.  In  re 
Eldridge,  82  N.  Y.  161,  2>7  Am.  Rep. 
558.  See  Dawson  v.  Poston,  28  Fed. 
606. 

86.  Vincent  v.  Huflf,  4  Serg.  &  R. 
(Pa.)  298;  Miller  v.  Dowdle,  I 
Yeates  (Pa.)  404;  Neill's  Estate,  6 
Wkly.   N.   Cas.    (Pa.)    256. 

But  see  Melendy  v.  Bradford,  56 
Vt.   148. 

Manner  of  Putting  Interrogatories. 
"The  examiner,  having  read  an  in- 
terrogatory to  the  witness,  takes 
down  the  answer  in  writing  upon 
paper,  concluding  the  answer  to  each 
interrogatory  before  the  following 
one  is  put."     i  Dan.  Ch.  Pr.  928. 

Under  the  chancery  rules  "  the  ex- 
aminer is  to  examine  the  deponent 
to  the  interrogatories  directed  seri- 
atim, and  not  to  permit  him  to  read 
over,  or  hear  read,  any  other  inter- 
rogatories, until  that  in  hand  be 
fully  finished."  Beame's  Ord.  187, 
I  Dan.  Ch.  Pr.  927. 

A  rule  requiring  the  witness  to 
answer  each  interrogatory  and  cross- 
interrogatory  before  hearing  any  sub- 
sequent interrogatory  or  cross-inter- 
rogatory read  was  held  to  be  direc- 
tory. Sabine  v.  Strong,  6  Mete. 
(Mass.)  270. 

Permitting  the  witness  to  have  his 
direct  testimony  read  to  him  before 
his  cross-examination,  was  held  not 
sufficient  ground  to  suppress  his  dep- 
osition, but  to  almost  destroy  his 
credibility.  Derby  v.  Derby,  21  N. 
J.  Eq.  36. 

An  objection  that  the  cross-inter- 
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rogatories  were  not  put  to  each  wit- 
ness until  all  the  direct  interroga- 
tories had  been  answered  by  all  the 
witnesses,  was  overrul.d.  Gilpins  v. 
Consequa,  Pet.  C.  C.  85,  3  Wash.  C. 
C.  184,  ID  Fed.  Cas.  No.  5,452. 

And  so  an  objection  that  the  cross- 
interrogatories  had  been  propounded 
before  the  moving  party  closed  the 
examination  in  chief  was  overruled. 
Bell  V.  Bell,  14  Phila.   (Pa.)    144. 

87.  Marr  v.  Wetzel,  3  Col.  2; 
Stagg  V.  Pomroy,  3  La.  Ann.  16; 
Maryland  Insurance  Co.  v.  Bossiere, 
9  Gill  &  J.  (Md.)  121;  Matthews  v. 
Dare,  20  Md.  24. 

Additional     Questions It    seems 

that  where  the  examination  is  on 
written  interrogatories  and  cross-in- 
terrogatories, a  party,  though  entitled 
to  be  present,  has  no  right  to  ask 
additional  questions.  Stagg  v.  Pom- 
roy, 3  La.  Ann.  16.  But  see  Candy 
V.  State,  24  Neb.  716,  4  N.  W.  302. 

But  it  was  held  not  improper  for  a 
referee  to  put  questions  to  the  wit- 
ness where  no  unfairness  to  either 
party  was  shown.  Brooks  v.  Schultz, 
3  Abb.  Pr.  (N.  S.)    (N.  Y.)   124. 

Under  a  statute  authorizing  the 
commission  to  examine  the  witness 
"  touching  his  knowledge  of  anything 
relating  to  tlie  matter  in  contro- 
versy," it  was  held  that  the  exam- 
ination need  not  be  limited  to  the 
written  interrogatories  and  cross-in- 
terrogatories. Glenn  v.  Hunt,  120 
Mo.  330,  25  S.  W.  181. 

A  prize  commissioner  should  put 
only  the  standing  interrogatories  and 
those  framed  by  the  court  lor  the  par- 
ticular case.  Ihc  Peterhoff,  Blatchf. 
Pr.  Cas.  463,  19  Fed.  Cas.  No. 
11,024. 

Conditional  Cross-Interrogatories. 
Where  cross-interrogatories  are  to 
be  propounded  only  in  the  event  that 
certain  answers  are  received  to  in- 
terrogatories, they  should  not  be  put 
to  the  witness  unless  such  answers 
are  given.  Stepp  v.  National  Life  & 
Maturity  Ass'n,  Z7  S.  C.  417,  16  S. 
E.  134- 
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upon  oral  questions,  the  adverse  party  must  be  given  a  fair  oppor- 
tunity \o  cross-examine  the  witness.^^  Except  upon  special  order  of 
court,  or  under  special  sLatutory  provision,  he  has  no  right  to  cross- 
examine  orally  a  witness  who  has  been  examined  in  chief  on  written 
interrogatories.®" 

Time.  —  The  adverse  party  should  be  prepared  to  cross-examine 


88.  Perry  v.  Siter,  2,7  Mo.  273; 
Hewlett  V.  Wood,  7  Hun  (N.  Y.) 
227 ;  Bigoney  v.  Stewart,  68  Pa.  St. 
318;  The  Jacob  Brandow,  2,2,  Fed. 
160;  Shapkigli  V.  Chester  Electric 
Light  &  Power  Co.,  47  Fed.  848; 
Fitzgerald  v.  Fitzgerald,  3  Sw.  & 
Tr.  397,  affirmed  3  Sw.  &  Tr.  400. 
See   sub-title   "  Notice." 

Interference  With  Cross-Examina- 
tion Where  the  right  to  cross-ex- 
amine a  witness  has  been  unreason- 
ably interfered  with  the  deposition 
may  be  suppressed.  Hacker  v. 
United  States,  2,7  U.  S.  Ct.  CI.  86. 

C  r  0  s  s-Examination  Incomplete. 
Where,  on  account  of  the  illness  of 
the  witness,  the  cross-examination 
was  never  completed,  the  deposition 
was  excluded.  HewLtt  v.  Wood,  7 
Hun  (N.  Y.)  227.  See  also  Pringle 
V.  Pringle,  59  Pa.  St.  281 ;  Fuller  v. 
Rice,  4  Gray  (Mass.)  343- 

But  it  was  held  that  the  deposi- 
tion should  be  returned  to  the  ex- 
amining officer  to  proceed  with 
the  cross-examination.  Hewlett  v. 
Wood,  7  Hun    (N.  Y.)   227. 

Chancery  courts  have  refused  to 
suppress  depositions  on  the  ground 
that  the  adverse  party  did  not  have 
an  opportunity  to  cross-examine  the 
witnesses,  but  have  allowed  other 
commissions  to  issue  for  their  cross- 
examination.  Charlton  v.  Robson,  2 
Fowl.  Ex.  Pr.  (Eng.)  158;  Camp- 
bell V.  Scougal,  19  Ves.   (Eng.)   552. 

Witness  Secreting  Himself. 
Where  the  witness  secretes  himself 
to  prevent  cross-examination  the 
depositions  may  be  suppressed.  Fla- 
vdl  V.  Flaveil,  20  IN.  J.  Eq.  211; 
Flowerday  v.  Collet,  i  Dick.  (Eng.) 
288. 

Newly  Discovered  Evidence. 
Where,  after  the  conclusion  of  the 
cross-examination  of  a  witness  ex- 
amined de  bene  esse,  facts  are  dis- 
covered material  to  the  cross-exam- 
ination, the  court  may  order  a  fur- 
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ther    cross-examination.     The     Nor- 
niandie,  40  Fed.  590. 

But  it  has  been  held  that  after  the 
commission  has  been  executed  and 
returned,  a  party  cannot  file  further 
cross-interrogatories,  but  should  file 
direct  interrogatories  and  give  notice 
of  the  taking  of  another  deposition. 
Ector  V.  Wiggins,  30  Tex.  55. 

Withdrawing'  Proceedings. — Where 
the  moving  party  has  examined  a 
witness  in  chief,  he  has  no  power  to 
withdraw  the  proceedings,  and  the 
other  party  may  comp:l  the  attend- 
ance of  the  witness  for  cross-exam- 
ination. In  re  Rindskopf,  24  Fed. 
542;  Ex  parte  Barnes,  i  Sprague 
133. 

Waiver  of  Cross-Examination. 
The  right  to  cross-examine  may  be 
expressly  or  tacitly  waived;  Pringle 
V.  Pringle,  59  Pa.  St.  281 ;  Bigoney 
V.  St. wart,  68  Pa.  St.  318;  Newton 
V.  Brown,  i  Utah  287.  See  also 
Sweitzer  v.  Meese,  6  Binn.  (Pa.) 
500. 

E9.  Shepard  v.  Missouri  P.  R. 
Co.,  85  Mo.  629,  55  Am.  Rep.  390; 
Harris  v.  Yarborough,  15  N.  C.  166; 
Farrar  v.  Hamilton,  i  Tayl.  N.  C. 
10;  Necves  v.  Gregory,  86  Wis.  319, 
56  N.  W.  909;  Johnson  v.  Perry,  54 
Vt.  459.  See  also  Stagg  v.  Pomroy, 
3  La.  Ann.  16. 

But  see  Gandy  v.  State,  24  Neb. 
716,  4   N.   W.   302. 

But  where,  under  the  rules  gov- 
erning the  equity  practice  in  the 
United  States  circuit  courts,  either 
party  may  give  notice  of  the  taking 
of  the  testimony  orally,  except  where 
"  for  special  reasons  satisfactory  to 
the  court  or  judge"  testimony  is  to 
be  taken  upon  written  interrogatories, 
the  special  order  to  take  testimony 
en  written  interrogatories  may  per- 
mit the  adverse  party  to  cross-exam- 
ine the  witness  orally.  Bischofif- 
scheim  v.  Baltzer,  10  Fed.  i.  See 
also  sub-title  "Interrogatories." 
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the  witness  at  the  close  of  his  examination  in  chief.**"  Where  he 
fails,  upon  proper  opportunity,  to  cross-examine  the  witness  at  the 
time,  and  cross-examination  is  prevented  by  the  death  of  the  witness, 
the  court  may  refuse  to  suppress  the  deposition.'-'^ 


90.  See  also  Rider  v.  Smith,  3 
Ohio  Dec.  347. 

Chancery  Practice — Originally  the 
examination  and  cross-examinaltion 
might  be  taken  before  different  ex- 
aminers. And  the  witness  was  re- 
tained forty-eight  hours  for  cross- 
examination.  Flav.Il  V.  Flavell,  20 
N.  J.  Eq.  211;  Whitluck  v.  Lysaght, 
Sim.  &  S.   (Eng.;   446. 

Dismissing  V/itness  at  Close  of  Ex- 
amination in  Chief —  It  seems  that 
under  jnodern  statutes  depositions 
may  be  taken  at  the  hour  fixed,  and 
the  witness  dismissed  at  the  close 
of  the  examination  in  chief,  if  the 
other  party  or  his  attorney  is  not 
then  present.  Waddingham  v.  Gam- 
ble, 4  Mo.  465;  Steele  v.  Nichols,  3 
Pa.  Dist.  R.  517;  Morrill  v.  Moul- 
ton,  40  Vt.  242.  6ee  also  Bor- 
ders V.  Barber,  81  Mo.  636;  Hen- 
essy  V.  Stewart,  31  Vt.  486. 

And  so  it  seems  that  where  depo- 
sitions are  to  be  taken  between  cer- 
tain hours,  they  may  be  taken  at 
any  time  within  that  period,  and  the 
witness  not  retained  for  cross-exam- 
ination of  the  other  party  or  his 
attorney  is  not  present,  and  there 
is  no  other  evidence  of  an  intent 
to  deprive  such  party  of  the  right 
of  cross-examination.  Cameron  v. 
Clarke,  11  Ala.  259;  Scharfenburg  v. 
Bishop,  35  Iowa  60;  House  v.  Cash, 
2  Cranch  C.  C.  yz,  12  Fed.  Cas.  No. 
6,736. 

Where  the  attorney  for  the  adverse 
party  started  for  the  place  where 
the  depositions  were  to  be  taktn, 
and,  finding  that  he  would  be  unable 
to  arrive  by  railroad  at  the  time 
fixed,  telegraphed  ihc  attorney  of  the 
moving  party  that  he  would  arrive 
seme  three  hours  later,  but  the  dep- 
ositions were  taken  at  the  hour 
named  and  the  witnesses  had  de- 
parted for  their  homes  before  the  at- 
torney of  the  adverse  party  arrived, 
the  court  refused  to  exclude  the  dep- 
ositions from  evidence,  since  the 
place  might  have  been  reached  at  the 
time  named  by  starting  earlier  or  by 


taking  another  conveyance.  Slocum 
V.  Brown,  105  Iowa  209,  74  N.  \V. 
936. 

Keeping    Depositions    Open But 

where  a  deposition  was  taken  and 
closed  and  the  other  party  appeared 
within  the  appointed  hours,  it  was 
held  that  the  magistrate  should  open 
the  deposition  and  permit  such  party 
to  cross-examine  the  witness.  Jeter 
V.  Taliaferro,  4  Munf.  (Va.)  8c.  It 
has  been  held  that  where  notice  is 
given  of  the  taking  of  depositions  on 
several  days  the  depositions  should 
not  be  closed  before  the  end  of  the 
last  day.  Carmalt  v.  Post,  8  Watts 
(Pa.)  406;  Crittenden  v.  Woodruff, 
II  Ark.  82. 

Contra.  —  House  v.  Cocke,  i 
Overt.    (Tenn.)    296. 

Counsel  Abandoning  Examination. 
Where  under  U.  S.  Equity  Rule  67 
counsel  of  both  parties  agreed  that 
the  deposition  of  a  witness  may  be 
taken  down  by  a  typewriter  in  their 
presence  and  in  the  absence  of  the 
examiner,  but  under  his  constructive 
direction,  counsel  of  one  of  the  par- 
ties cannot  abandon  such  examina- 
tion without  adequate  cause  and 
later  demand,  as  a  matter  of  right, 
the  further  production  of  the  wit- 
ness for  further  cross-examination. 
Ballard   v.   McCluskey,   52   Fed.   b/T- 

Additional  C  r  0  s  s-Examination. 
Witnesses  whose  depositions  have 
been  taken  will  not  be  required  to 
appear  at  the  trial  for  cross-exam- 
ination, where  no  sufficient  excuse  is 
given  for  not  having  cross-examined 
them  when  their  depositions  were 
taken.  Slocum  v.  Brown,  105  Iowa 
209,  74  N.   W.  936. 

Where  a  party  notified  is  unable  to 
confer  with  counsel  in  time  to  pre- 
pare for  the  cross-examination  of  a 
witness,  the  court  may  allow  a  fur- 
ther cross-examination.  Aiken  v. 
Bemis,  3  Woodb.  &  M.  348,  2  Robb. 
Pat.  Cas.  644,  I  Fed.  Cas.  No.  109; 
Timms  V.  Wayne,  i  Handy  (Ohio) 
400. 

91.     Flavell    v.    Flavell,   20    N.    J. 
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C.  Compelling  Witness  to  Answer.  —  in  General.  —  A  witness 
should  not  reiuse  to  answer  questions  simply  because  he  deems  them 
incompetent  or  irrelevant.''-  Ihe  taking  of  depositions  should  not 
be  stopped  to  refer  to  the  court  questions  objected  to  on  such 
grounds."^  But  a  witness  may  demur  to°*  or  refuse  to  answer 
(subject  to  proceedings  for  contempt ),^^  a  question  which  calls  for 
testimony  which  he  is  privileged  from  giving. 

Contempt.  —  Under  some  statutes  the  officer  taking  the  deposition 
may  punish  the  witness  for  contempt  for  refusing  to  answer  ques- 
tions.""  Under  other  statutes,  and  on  principle,  the  matter  must 
be  referred  to  a  court  for  action  to  compel  the  witness  to  answer."^ 


Eq.  211 ;  Gass  v.  Stimson,  3  Sumn. 
98,  10  Fed.  Cas.  No.  5,262;  Celluloid 
Mfg.  Co.  V.  Arlington  Mfg.  Co.,  47 
Fed.  4;  Arundel  v.  Arundel,  i  Chan. 
Rep.  (Eng.)  90;  O'Callaghan  v. 
Murphy,  2  Sch.  Lef.  (Irish)  158; 
Nolan  V.  Shannon,  i  Molloy  (Irish) 
157. 

But  see  Copeland  v.  Stanton,  i  P. 
Wm.  (Eng.)  414;  Fitzgerald  v.  Fitz- 
gerald, 3  Sw.  &  Tr.  (Eng.)  397,  af- 
firmed 3  Sw.  &  Tr.  400. 

92.  hx  parte  Livingston,  12  Mo. 
App.  80;  De  Camp  v.  Archibald,  50 
Ohio  St.  618,  35  N.  E.  1,056,  4  Am. 
St.  Rep.  692;  Thomson-Houston 
Electric  Co.  v.  Jeffrey  Mfg.  Co.,  83 
Fed.  614. 

But  see  Savage  v.  Birckhead,  20 
Pick.  (Mass.)   167. 

93.  Winder  v.  Diffendcrffer,  2 
Bland  (Md.)  166;  In  re  Howell's 
Estate,  14  Phila.  (Pa.)  329,  38  Leg. 
Int.  478;  Appleton  v.  Ecanbert,  45 
Fed.  281. 

94.  Winder  v.  Diffenderffer,  2 
Bland  (Md.)  166;  Stewart  v.  Tur- 
ner, 31  Edw.  Ch.  (N.  Y.)  458;  Bow- 
man V.  Rodwell,  I  Madd.  (Eng.) 
266;  Morgan  v.  Shaw,  4  Madd. 
(Eng.)  266;  Parkhurst  v.  Lowten,  2 
Swanst.  (Eng.)  194,  19  R-  R-  63; 
Goodel;  v.  Gawthorn,  4  De  G.  &  S. 
(Eng.)   97- 

Demurrer  to  Interrogatories.  —  The 
demurrer  to  interrogatories,  in  chan- 
cery, was  an  objection,  on  oath,  stat- 
ing the  reasons  why  the  witness 
should  not  be  compelled  to  answer 
them.     See  same  cases. 

95.  Stewart  v.  Turner,  3  Edw. 
Ch.   (N.  Y.)   458. 

Privileged  Testimony.  —  A  statute 
providing  that   no   "  party "   shall  be 
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compelled  to  disclose  the  names  of 
witnesses  by  whom,  nor  the  manner 
in  which,  he  intends  to  prove  his 
case  does  not  excuse  the  employees 
in  charge  of  a  street  railway  car 
from  answering  questions  relative  to 
the  names  of  persons  present  at  the 
time  of  the  accident.  In  re  Bradley, 
71  N.  H.  54,  51  Atl.  264. 

An  attorney  cannot  refuse  to  pro- 
duce affidavits  in  his  possession  as 
being  confidential  communications 
from  his  client  to  him,  but  should 
present  the  question  to  the  court  for 
its  determination  by  a  motion  to 
quash  the  subpoena  duces  tecum. 
Press  Publishing  Co.  v.  Lefferts,  67 
N.  J.  L.  172,  50  Atl.  342.  See  also 
Ladenburg  v.  Pennsylvania  R.  Co., 
6  Pa.   Dist.  R.  453- 

96.  In  re  Rauh,  65  Ohio  St.  128, 
61  N.  E.  701 ;  WHieeler  v.  Burck- 
hardt,  34  Or.  504,  56  Pac.  644;  In  re 
Turner,  71   Vt.  382,  45  Atl.  754. 

But  see  Burns  v.  Superior  Court, 
140  Cal.  I,  7Z  Pac.  597- 

Constitutionality  of  Statute — The 
statutory  power  given  to  persons 
authorized  to  take  depositions  to 
commit  witnesses  for  contempt  for 
refusing  to  answer,  is  not  judicial 
within  the  meaning  of  a  constitu- 
tional provision  conferring  all  judi- 
cial power  on  the  courts.  De  Camp 
V.  Archibald,  50  Ohio  St.  618,  35 
N.  E.  1,056,  40  Am.  St.  Rep.  692. 

97.  Burns  v.  Superior  Court,  14O 
Cal.  I,  7i  Pac.  597;  Keller  v.  B.  F. 
Goodriche  Co.,  117  Ind.  556,  19  N. 
E.  196,  10  Am.  St.  Rep.  88;  Wehrs 
V.  State,  132  Ind.  157,  3i  N.  E.  7791 
Ex  parte  Livingston,  12  Mo.  App. 
80;  In  re  Foster,  44  Vt.  570;  Bird 
V.  Halsy,  87  Fed.  671. 
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On  such  reference,  a  court  will  not  require  a  witness  to  answer 
questions  that  are  clearly  irrelevant  and  asked  for  discovery  on  other 
matters.^^  Whether  or  not  a  court  will  compel  a  witness  to  answer 
questions  which  are  relevant,  but  which  are  asked,  eviden.ly,  for  the 
purpose  of  discovering  what  the  testimony  of  the  witness  will  be 
on  the  trial,  is  a  disputed  question,  involving  the  construction  of  par- 
ticular  statutes."^ 

D.  Failure  to  Answer  Fully.  — in  General.  —  A  witness  should 
answer  fully  and  fairly  every  interrogatory  and  cross  interrogatory 


The  witness  will  not  be  excused 
from  answering  proper  questions  on 
the  ground  that  he  expects  to  at- 
tend the  trial.  Ex  parte  Livingston, 
12  Mo.  App.  80.  See  also  sub-title 
"  Whose  Deposition  May  Be  Taken." 

Contents  of  Order.  —  The  order  of 
a  notary  public  adjudging  a  witness 
guilty  of  contempt  should  set  out 
facts  making  it  appear  that  the  ques- 
tion asked  was  material  and  admis- 
sible and  should  contain  a  finding 
that  the  witness  was  guilty  of  con- 
tempt for  refusing  to  obey  his  order. 
Ex  parte  Turner,  8  Ohio  N.  P.  241, 

II  Ohio  S.  &  C.  P.  Dec.  251. 
Refreshing  Recollection A  wit- 
ness cannot  be  compelled  to  produce 
or  examine  books  and  papers  not  be- 
fore the  commissioner  in  order  to 
refresh  his  recollection,  although 
such  books  and  papers  ar;  in  his  cus- 
tody. In  re  Dittman,  65  App.  Div. 
343,  72  N.  Y.  Supp.  886;  Ladenburg 
V.  Pennsylvania  R.  Co.,  6  Pa.  Dist. 
R.  453 ;  Wallace  v.  Baring,  2  App. 
Div.  501,  27  N.  Y.  Supp.  1,078; 
United  States  v.  Tilden,  10  Ben. 
566,  28  Fed.  Cas.  No.  16,522.  But 
see  Blair  v.  Sioux  City  &  P.  R.  Co., 
(Iowa),  72  N.  W.  1,053;  Gunn  v. 
New  York,  N.  H.  &  H.  R.  Co.,  171 
Mass.  417,  50  N.  E.  1,031.  See  also 
Thill  V.  Perkins  Electric  Lamp  Co., 
63  Conn.  478,  29  Atl.   13. 

98.     Gray  v.  Perry  Hardware  Co., 

III  Ala.  532,  20  So.  368;  Ex  parte 
Turner,  8  Ohio  N.  P.  241,  11 
O.  S.  &  C.  P.  Dec.  251;  Ex  parte 
Krieger,  7  Mo.  App.  367;  Ladcn- 
burg-Thalman  Co.  v.  Pennsylvania 
R.  Co.,  66  N.  J.  L.  187,  48  Atl. 
533;  In  re  Simpler,  10  Pa.  Dist.  R. 
141,  25  Pa.  Co.  Ct.  R.  81. 

"  If  the  question  be  foreign  to  the 
subject  matter  of  the  suit  pending, 
and  be  evidently  asked  for  a  purpose 


not  contemplated  by  the  litigation, 
the  officer  will  not  be  sustained  in 
any  attempt  to  enforce  an  answer 
by  proceedings  as  for  a  contempt. 
.  .  .  But  if  these  objections  do 
not  appear,  some  latitude  must  be  al- 
lowed to  the  notarial  discretion." 
Ex  parte  Livingston,  12  Mo.  App.  80. 
Materiality  of  Evidence — Where 
a  United  States  court  is  called  upon 
to  compel  the  production  of  docu- 
ments or  the  answering  of  questions 
on  an  oral  examination,  either  on 
notice  de  bene  esse  or  under  a  corn- 
mission  from  another  court,  it  is 
authorized  to  pass  on  the  materiality 
of  the  documents  or  questions.  In 
re  Allis,  44  Fed.  216;  Ex  parte 
Peck,  3  Blatchf.  (U.  S.)  113,  I9  Fed. 
Cas.  No.  10,885;  E,x  parte  Judson,  3 
Blatchf.  (U.  S.)  148,  14  Fed.  Cas. 
No.  7,563- 

99.  Fishing  for  Evidence — For 
cases  seeming  to  sustain  the  right 
to  "  fish "  for  evidence  or  compel 
discovery,  see  Wehrs  v.  State,  132 
Ind.  157,  31  N.  E.  779;  In  re  Merkle, 
40  Kan.  27,  19  Pac.  401 ;  Wheeler  v. 
Burckhardt,  34  Or.  504,  56  Pac.  644; 
In  re  Foster,  44  Vt.  570;  In  re 
Turner,  71  Vt.  382,  45  Atl.  754. 

It  has  been  suggested  that  the 
court  will  interfere  to  prevent  any 
abuse  of  the  power.  In  re  Abeles, 
12  Kan.  451. 

For  cases  denying  such  right,  see 
In  re  Davis,  38  Kan.  408,  16  Pac. 
790;  In  re  Pfirman,  i  Ohio  S.  &  C. 
P.  Dec.  177;  In  re  Humphrey,  14 
Ohio  C.  C.  517,  7  Ohio  Dec.  603; 
Thomas  v.  Beene,  5  Ohio  N.  P.  32; 
Ladenburg  v.  Pennsylvania  R.  Co., 
6  Pa.  Dist.  R.  453- 

It  has  been  held  that  a  notary 
public  has  no  power  to  determine 
whether  a  question  which  a  witness 
has  refused  to  answer  is  relevant  or 
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not  privileged,  incliuling  the  general  interrogatory^  and  cross-inter- 
rogatories asked  for  the  purpose  of  aflfecting  or  impeaching  his  cred- 
ibility.^ In  most  jurisdictions  his  deposition  may  be  suppressed  if  he 
does  not  do  so.^     But  because  he  might  be  compelled  to  testify,  and 


competent,  but  must  commit  the  wit- 
ness for  contempt  and  leave  the 
question  of  relevancy  and  compe- 
tency to  be  determined  by  a  court  of 
competent  jurisdiction  on  application 
for  release  by  habeas  corpus.  In  re 
Miller,  8  Ohio  N.  P.  142,  11  Ohio  S. 
&  C.  P.  Dec.  69;  afHrmed  21  Ohio 
Cir.  Ct.  R.  445,  12  O.  C.  D.  102. 

1.  Gates  V.  Brechcr,  60  N.  Y.  518, 
19  Am.  Rep.  207;  Richardson  v. 
Golden,  3  Wash.  C.  C.  109,  20  Fed. 
Gas.  No.  11,782;  Dodge  v.  Israel,  4 
Wash.  C.  C.  323,  7  Fed.  Gas.  No. 
3,952;  Merrill  v.  Dawson,  i  Hemp. 
563,  17  Fed.  Gas.  No.  9,469. 

The   General  Interrogatory But 

it  has  been  held  proper  to  return  the 
commission  to  take  the  answer  of  the 
witness  to  the  general  interrogatory. 
Hinkley  v.  Insurance  Go.,  4  Pa.  St. 
470. 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
general  interrogatory  had  not  been 
answered,  where  the  other  party  did 
not  app:ar  and  filed  no  cross-inter- 
rogatories and  the  answers  to  the 
special  interrogatories  seemed  to 
cover  the  case.  Semmens  v.  Wal- 
ters, 55  Wis.  675,  13  N.  W.  889. 

And  where  a  witness  had  given 
full  and  particular  answers  to  all 
dir.ct  and  cross-interrogatories,  his 
failure  to  answer  a  last  general  cross- 
interrogatory  was  attributed  to  his 
want  of  further  knowledge.  Allen 
V.  Hoxey,  2>7  Tex.  320. 

The  failure  to  put  the  general  in- 
terrogatory is  not  fatal,  where  the 
d. position  is  signed  without  objec- 
tion and  in  the  presence  of  counsel 
of  both  parties.  Kimball  v.  Davis, 
19  Wend.  (N.  Y.)  437;  Brown  v. 
Kimball,  25  Wend.  259. 

2.  Shelton  v.  Paul,  (Tex.  Giv. 
App.),  27  S.  W.  172. 

3.  United  States.  —  Ketland  v. 
Bissett,  I  Wash.  144,  14  Fed.  Gas. 
No.  7.742;  Winthrop  v.  Union  In- 
srrarce  Go.,  2  Wash.  G.  G.  7,  30  Fed. 
Gas.  No.  17,901  ;  Gilpins  v.  Gonsequa, 
Pet.  G.  G.  85,  3  Wash.  G.  G.  184,  10 
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Fed.  Gas.  No.  5,452;  Bird  v.  Halsy, 
87  Fed.  671. 

Alabama.  —  Harris  v.  Mill:r,  30 
Ala.  221 ;  Elyton  Land  Go.  v.  Denny, 
108  Ala.  553,  18  So.  561 ;  Electric 
Lighting  Go.  v.  Rust,  131  Ala.  484, 
31   So.  486. 

Georgia.  —  McGleskey  v.  Leadbet- 
ter,  I  Ga.  551 ;  Williams  v.  Turner, 
7  Ga.  348. 

Louisiana.  —  Baker  v.  Voorhies,  6 
Mart.  (N.  S.)  312;  Kyle  v.  Van  Bib- 
ber, 7  La.  Ann.  575;  Le  Baron  v. 
Dupont,  II  La.  Ann.  140;  Anderson 
V.   Dinn,   17  La.   168. 

N'ew  Jersey.  —  Flavell  v.  Flavell, 
20  N.  J.  Eq.  211. 

New  Forife.  — Smith  v.  Griffith,  3 
Hill  2ZZ,  38  Am.  Dec.  639;  Terry  v. 
AIcNiel,  58  Barb.  241.;  Palmer  v. 
Great  Western  Ins.  Go.,  15  Jones  & 
S.  455 ;  Goldmark  v.  Metropolitan 
Opera  House  Go.,  67  Hun  652,  22 
N.  Y.  Supp.  136. 

North  Carolina.  —  Mosely  v.  Mose- 
ly,  Gonf.  Rep.  522. 

Pennsylvania.  —  Vincent  v.  Huflf, 
4  Serg.  &  R.  298;  Withers  v.  Gil- 
lespy,  7  S:rg.  &  R.  10;  Estate  of 
Gullen,  16  Phila.  385,  15  Wkly.  Notes 
Gas.  271 ;  Stonebreaker  v.  Short,  8 
Pa.  St.  155. 

Texas.  —  Houston  &  T.  G.  R.  Go. 
V.  Shirley,  54  Tex.  125;  Lee  v. 
Stowe,  57  Tex.  444;  New  York,  T. 
&  M.  R.  Go.  V.  Green,  90  Tex.  257.  38 
S.  W.  31,  reversing  36  S.  W.  812. 

Utah.  —  Hadra  v.  Utah  National 
Bank,  9  Utah  412,  35  Pac.  508. 

See  also  Wilkes  v.  McGlung,  32 
Ga.  507. 

This  is  especially  true  where  the 
witness  and  the  other  party  are 
charged  with  fraud  in  the  trans- 
action under  investigation.  Aultman 
&  Taylor  Mfg.  Go.  v.  Joy,  9  III.  App. 
32.     Simpson  v.  Smith,  27  Kan.  565. 

The  failure  to  answer  material  in- 
terrogatories has  been  held  fatal  to 
the  entire  deposition,  although  the 
witness  in  answer  to  the  gen  ral  in- 
terrogatory says  that  he  knows  noth- 
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the  suppression  of  his  deposition  would  punish  a  party  rather  than 
the  contumacious  witness,  some  cours  will  not  suppress  his  deposi- 
tion on  such  fjrounds,  if  the  party  offering  it  is  free  from  fault.* 
Fault  ot  Party.  —  If  the  refusal  of  the  witness  to  answer  a  proper 


ing  further  material  to  either  party. 
Ketland  v.  Bissett,  i  Wash.  C.  C. 
144,  14  Fed.  Cas.  No.  7,742. 

Though  the  faihire  to  put  the  de- 
fendant's cross-interrogatories  was 
due  to  the  fault  of  the  commissioner 
named  by  him,  the  deposition  was 
suppressed.  Gilpins  v.  Consequa,  3 
Wash.  C.  C.  184,  Pet.  C.  C.  85,  10 
Fed.  Cas.  No.  5,452. 

Where  the  cross-examination  was 
not  completed  because  the  interpreter 
refused  to  act  further  and  another 
could  not  be  obtained  before  the 
witness  left  port,  the  deposition  was 
rejected.  The  Jacob  Brandow,  33 
Fed.  160. 

Where  in  reply  to  a  cross-inter- 
rogatory when  and  where  a  written 
contract  which  purported  to  be  made 
at  a  particular  time  and  place,  was 
in  fact  made,  the  deponent  answered 
simply,  "the  paper  sp.aks  for  itself," 
the  deposition  was  rejected.  Robin- 
son V.  Boston  &  W.  R.  Corp.,  89 
Mass.  393. 

No  greater  particularity  is  required 
in  answer  to  a  cross-interrogatory 
than  the  interrogatory  calls  for  when 
naturally  interpreted.  McMahon  v. 
Davidson,  12  Minn.  Gil.  232. 

An  interrogatory  is  sufficiently 
answered  as  against  a  motion  to  sup- 
press the  deposition,  when  it  is  an- 
swered by  fair  implication.  Powell 
V.  Augusta  &  S.  R.  Co.,  yy  Ga.  192, 
3  S.  E.  757- 

If  a  general  interrogatory  is  limited 
by  the  next  one,  an  answer  to  the 
latter  is  ordinarily  sufficient.  Arn- 
olJ  V.  Oslin,  26  Ga.  434. 

Extert   of  Knowledge It   is,   of 

course,  sufficient  that  a  witness  an- 
swers to  the  extent  of  his  knowl- 
edge. Tussey  v.  Behmer,  9  Lane. 
Bar  45  Pa. 

Where  both  parties  are  present 
and  certain  interrogatories  were  not 
answered,  it  was  presumed  that  the 
failure  to  answ:r  them  was  due  to 
the  fact  that  the  witness  had  no 
knowledge  on  the   subject.     Stewart 


V.  Ross,  2  Dall.  (Pa.)  157,  i  Yeates 
148. 

The  refusal  of  a  witness  to  an- 
swer an  interrogatory  on  the  ground 
of  an  alleged  failure  of  memory 
goes  only  to  the  credibility  of  the 
witness.  O'Brien  v.  Commercial 
Fire  Ins.  Co.,  9  Jones  &  S.  (N.  Y.) 
224. 

New    Commission It     was    held 

proper  to  overrule  a  motion  to  sup- 
press a  deposition  on  the  ground 
that  the  officer  refused  to  permit  a 
cross-examination  of  the  witness, 
where  the  court  overruling  the  mo- 
tion ordered  a  new  commission  for 
such  cross-examination.  Zink  v. 
Wells,  Fargo  &  Co.,  y2  111.  App.  605. 

Interrogatories  Not  Properly  Filed. 
The  court  refused  to  suppress  a  dep- 
osition because  the  commissioner  re- 
turned with  it  a  list  of  interroga- 
tories which  had  not  been  filed  in  the 
office  of  the  clerk,  nor  signed  by 
counsel,  nor  served  on  the  adverse 
party.     Dill  v.  Camp,  22  Ala.  249. 

4.     Refusal    to    Answer It    has 

been  held  improper  to  suppress  a 
deposition  because  a  witness  has  re- 
fused to  answer  questions  on  cross- 
examination,  where  steps  have  not 
been  taken  to  compel  him  to  answer. 
Courtenay  v.  Hoskins,  2  Russ.  (Eng.) 
253;  K-ller  V.  B.  F.  Goodrich  Co., 
117  Ind.  556,  19  N.  E.  196,  10  Am. 
St.  Rep.  88. 

"  It  is  doubtless  within  the  power 
of  the  superior  court  to  refuse  to  ad- 
mit a  deposition  to  be  read  in  evi- 
dence when  the  deponent  has  refused 
to  answer  a  question,  but  we  cannot 
say  that  it  is  an  error  not  to  do  so. 
It  is  a  matter  lying  largely,  if  not 
wholly,  in  the  discretion  of  the  court. 
We  do  not  understand  that  there  is 
any  rule  which,  as  matter  of  law,  re- 
quires that  a  deposition  shall  be  re- 
jected whenever  the  deponent  de- 
clines to  answer  a  question,  even 
though  the  question  may  be  a  proper 
one.  Sometimes  the  question  mi.irht 
be    of     so     little     consequence     that 
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question  is  due  to  the  interference  or  objection  of  a  party,'*  or  if  a 
party,  in  testifying,  refuses  lo  answer  a  proper  question,"  or  produce 
a  proper  paper  or  document,"  the  deposition  may  be  suppressed. 

Evasive  Answers.  —  In  some  jurisdictions  a  deposition  may  be  sup- 
pressed where  answers  to  maLerial  questions  are  palpably  evasive.'^ 
In  some  states  evasive  answers  are  held  to  affect  only  the  credibility 
of  the  testimony.® 

Answer  Elsewhere.  —  By  the  weight  of  authority,  a  deposition 
should  not  be  suppressed  for  the  failure  of  a  witness  to  answer  an 
interrogatory  or  cross-interrogatory  that  has  been  answered  substan- 
tially elsewhere  in  his  deposition,  if  there  is  noting  to  indicate  that 
he  is  seeking  to  evade  a  proper  disclosure  of  facts.^°     But  it  has  been 


whether  it  was  answered  or  not  could 
make  no  difference,  or  it  might  be 
that  the  deponent  was  justified  in 
dechning  to  answer  by  extraneous 
reasons.  A  party  should  not  be  sac- 
rificed to  his  witness."  Thill  v. 
Perkins  Electric  Lamp  Co.,  63  Conn. 
479,  29  Atl.  13.  See  also  Savage  v. 
Birckhead,  20  Pick.   (Mass.)    167. 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
witness  had  not  answered  certain 
cross-interrogatories,  where  the  facts 
were  provable  by  other  witnesses. 
Miller  v.  Craig,  2^  111.  App.   128. 

5.  Clough  V.  Kyne,  40  111.  App. 
234;  Chase  v.  Kenniston,  76  Me.  209. 

6.  Fulton  V.  Golden,  28  N.  J.  Eq. 
27- 

7.  Coleman  v.  Colgate,  69  Tex. 
88,  6  S.  W.  553- 

Tompkins  v.  Williams,  19  Ga. 
Stratford  v.  Ames,  8  Allen 
(Mass.)  577.  See  also  Grcenman  v. 
O'Connor,  25  Miss.  30. 

Evasive  Answers Where  it  ap- 
peared the  witness'  statements  were 
not  made  of  his  own  knowledge  and 
he  evaded  stating  the  means  of  his 
knowledge,  his  deposition  was  sup- 
pressed. Chisholm  v.  Beaver  Lake 
Lumber  Co.,  23  HI-  App.  253. 

9.  Lurty  V.  Maryman,  12  La. 
Ann.  180;  Terry  v.  McNiel,  58  Barb. 
(N.  Y.)  241. 

Where  the  evasiveness  of  the  wit- 
ness does  not  appear  to  be  willful  or 
corrupt,  the  court  may  refuse  to  sup- 
press his  deposition.  Stratford  v. 
Ames,  8  Allen    (Mass.)    577. 

Where  the  evasiveness  of  the  wit- 
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ness  indicates  corruption,  this  depo- 
sition may  be  rejected.  Trow- 
bridge V.  Sickler,  54  Wis.  306,  11  N. 
W.  581. 

10.  Spence  v.  Mitchell,  9  Ala. 
744;  Black  V.  Black,  38  Ala.  in; 
Aicardi  v.  Strang,  38  Ala.  326;  Bul- 
lard  V.  Lambert,  40  Ala.  204 ;  Good- 
rich V.  Goodrich,  44  Ala.  670;  Heard 
V.  McKee,  26  Ga.  332 ;  Bailey  v. 
New,  32  Ga.  546;  Clopton  v.  Norris, 
28  Ga.  188;  Schaefer  v.  Georgia  R. 
R..  66  Ga.  39;  Georgia  R.  Co.  v. 
Thomas,  68  Ga.  744;  Powell  v. 
Augusta  &  S.  R.  Co.,  yy  Ga.  192.  3 
S.  E.  757;  Dwight  V.  Splane,  11  Rob. 
(La.)  487;  Savage  v.  Birckhead,  20 
Pick.  (Mass.)  167;  Todd  v.  Bishop, 
136  Mass.  386;  Walker  v.  Barron,  4 
Minn.  253  (Gil.  178)  ;  McCarty  v. 
Edwards,  24  How.  Pr.  (N.  Y.)  236; 
Estate  of  Cullen,  16  Phila.  (Pa.) 
385,  15  Wkly.  N.  Cas.  271 ;  Louden 
V.  Blythe,  16  Pa.  St.  532,  55  Am. 
Dec.  527;  Shannon  v.  Castner,  21 
Pa.  Super  Ct.  294;  Neill's  Estate,  6 
Wkly.  N.  Cas.  (Pa.)  256;  Tussey 
V.  Behmer,  9  Lane.  Bar  (Pa.)  45; 
Cook  V.  Carroll  Land  and  Catlle  Co., 
(Tex.  Civ.  App.).  39  S.  W.  1,006; 
Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  C.  C.  7,  30  Fed.  Cas.  No. 
17,901 ;  Nelson  v.  United  States,  Pet. 
C.  C.  235,  17  Fed.  Cas.  No.  10,116. 
See  also  Dwight  v.  Splane,  11  Rob. 
(La.)  487;  MilKr  v.  Breedlove,  i 
La.  321 ;  Gates  v.  Beecher,  60  N.  Y- 
518,    19  Am.   Rep.   207. 

Where  a  number  of  questions  are 
included  in  a  single  interrogatory,  it 
is  sufficient  that  the  answer  is  a  sub- 
stantial reply  to  the  whole  interrog- 
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held  by  some  courts  that  a  witness  may  not  answer  a  cross-interrog- 
atory by  a  mere  reference  to  his  examination  in  chief." 

Casual  Omission.  —  Jt  seems  that  a  court  may  refuse,  in  its  discre- 
tion, to  suppress  or  reject  a  deposition  because  of  a  merely  casual 
omission  of  the  witness  to  answer  an  interrogatory  or  cross-inier- 
rogatory.^^ 

Immaterial  Question.  —  A  deposition  should  not  be  suppressed  for 
the  failure  or  refusal  of  the  witness  to  answer  an  immaterial  inter- 
rogatory or  cross-interrogatory.^^ 


atory.     Shorter   v.    Marshall,   49   Ga. 

31. 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
witness  had  refused  to  answer  cer- 
tain questions,  where  later  in  the 
deposition  he  answered  all  that  the 
court  deemed  material.  Tedrowe  v. 
Esher,  56  Ind.  443. 

11.  McCarty  v.  Edwards,  24 
How.  Pr.  (N.  Y.)  236;  Willis  v. 
Welch,  2  Code  Rep.    (N.  Y.)    64. 

But  see  Schaefer  v.  Georgia  R.  R., 
66  Ga.  39;  Black  v.  Black,  38  Ala. 
Ill;  Georgia  R.  Co.  v.  Thomas,  68 
Ga.  744,  and  contra,  Gulf  City  In- 
surance Co.  V.  Stephens,  51  Ala.  121 ; 
St.  Anthony  Falls  Water  Power  Co. 
V.    Eastman,    20     Minn.     277     (Gil. 

249). 
Referring  to  Examination  in  Chief. 

"  The  veracity  or  recollection  of  a 
witness  may  well  be  tested  by  re- 
quiring him  to  repeat,  in  all  its  de- 
tails, a  former  narrative  or  state- 
ment, and  it  is  a  test  which  the  ad- 
verse party  has  an  undoubted  right 
to  apply."  Union  Bank  v.  Torrey, 
5  Duer   (N.  Y.)   626. 

But  where  the  direct  and  cross- 
examinations  were  precisely  the 
same,  it  was  held  proper  to  answer 
the  latter  by  reference  to  the  answer 
already  made.  Printup  v.  Mitchell, 
17  Ga.  558,  63  Am.  Dec.  258. 

12.  Stratford  v.  Ames,  8  Alkn 
(Mass.)  577;  St.  Anthony  Falls 
Water  Power  Co.  v.  Eastman,  20 
Minn.  277,  (Gil.  249.) 

The  party  desiring  to  elicit  further 
facts  should  obtain  a  r:-execution  of 
the  commission.  Baker  v.  Spencer, 
47  N.  Y.  562. 

Casual  Omission  of  Interrogatory. 
It  is  within  the  discretion  of  the 
court  to    say    whether  a   deposition 


shall  be  rejected  for  the  apparent 
casual  omission  to  answer  an  inter- 
rogatory. Houston  &  1.  C.  R.  Co. 
V.   Shirley,  54  Tex.   125. 

Where  the  deposition  disclosed  no 
desire  of  the  witness  to  conceal  any- 
thing and  her  failure  to  fully  an- 
swer a  question  as  to  whether  she 
had  talked  with  anyone  concerning 
her  testimony  appeared  to  be  unin- 
tentional and  her  testimony  was  cor- 
roborated by  other  witnesses,  the 
court  refused  to  suppress  the  depo- 
sition. Galveston,  H.  &  S.  A.  R. 
Co.  V.  Baumgarten,  72  S.  W.  (Tex. 
Civ.  App.)   78. 

It  seems  that  it  is  only  where  the 
ofificer  fails  to  put  interrogatories  or 
the  witness  refuses  to  answer  them, 
that  his  deposition  should  be  sup- 
pressed. The  inadvertent  omission 
to  answer  some  of  nineteen  distinct 
inquiries  in  a  single  interrogatory 
was  held  .  not  sufficient  ground  to 
suppress  the  deposition.  Valton  v. 
.National  Loan  Fund  Life  Assur. 
Soc,  22  Barb.   (N.  Y.)   9. 

13.  Gibson  v.  Goldwaithe,  7  Ala. 
281,  42  Am.  Dec.  592;  Bullard  v. 
Lambert,  40  Ala.  204 ;  Goodrich  v. 
Goodrich,  44  Ala.  670;  Succession  of 
Franklin,  7  La.  Ann.  395 ;  Nicholson 
V.  Desobry,  14  La.  Ann.  81 ;  White 
V.  Solomon,  164  Mass.  516,  42  N.  E. 
104,  30  L.  R.  A.  537;  Palmer  v. 
Great  Western  Insurance  Co..  15 
Jones  &  S.  (47  N.  Y.  Super.  Ct.) 
455;  Michaelis  v.  Towne,  51  App. 
Div.  470,  64  N.  Y.  Supp.  751 ;  Coss- 
grove  V.  Himmelrich,  54  Pa.  St.  203; 
Cohen  V.  Oliver,  9  Tex.  Civ.  App. 
35,  29  S.  W.  81;  New  York.  T.  & 
M.  R.  Co.  V.  Green,  36  S.  W.  (Tex. 
Civ.  App.)  812;  Houston  &  T.  C.  R. 
Co.  V.   Shirley,  54  Tex.   125. 

The   failure   to  answer   the  cross- 
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Who  May  Object.  —  A  party  may  not  object  to  a  deposition  because 
of  I  he  failure  of  the  witness  to  answer  interrogatories  of  the  other 
party." 

•E.  Interpreter.  —  When  the  witness  does  not  understand  the 
EngHsh  language,  the  commissioner  or  officer  has  implied  authority 
to  interpret  the  questions  and  answers  and  write  ihem  down  in 
English/^  even  though  a  sliatute  authorizes  him  to  appoint  an  inter- 
preter.^°  He  has  implied  authority,  also,  to  appoint  an  interpre.er 
when  one  is  necessary. ^^  When  a  commission,  or  letters  rogatory,  is 
executed  abroad,  the  answers  of  foreign  witnesses  may  be  written 
down  in  the  foreign  language  and  translated  on  the  trial. ^^ 


interrogatory,  "Were  those  state- 
ments made  by  you  true  or  fals:?" 
was  held  not  sufficient  ground  for 
rejecting  the  deposition.  Akers  v. 
Demond,  103  Mass.  318. 

14.  Feagan  v.  Cureton,  19  Ga. 
404;  Barnhart  v.  Sternb;rger,  68  Ga. 
341.     See   also   Cole   v.   Choteau,   18 

111.  439- 

The  party  suing  out  an  ex  parte 
commission  may  put  such  interroga- 
tories as  he  chooses,  excpt  the  gen- 
eral interrogatory,  which  must  be 
put.  Merrill  v.  Dawson,  i  Hemp. 
565,  17  Fed.  Gas.  No.  9469- 

15.  Gity  Fire  Insurance  Qo.  v. 
Carrugi,  41  Ga.  660;  Leetch  f.  Atlan- 
tic Mut.  Ins.  Co.,  4  Daly  (N.  Y.) 
518;  State  V.  Gardinas,  47  Tex.  250; 
Meyer  v.  Rothe,  13  App.  D.  G.  97; 
Belmore  v.  Anderson,  4  Bro.  C.  G. 
(Eng  )  90.  Se:  also  Gilpins  v.  Con- 
sequa,  3  Wash.  G.  C.  184,  Pet.  C. 
G  85,   10  Fed.  Gas.  No.  5,452. 

16.  Schunior  v.  Russell,  83  Tex, 
83,  18  S.  W.  484;  Munk  V.  Weidner, 
(Tex.  Civ.  App),  29  S.  W.  409. 

17.  Amory  v.  Fellowes,  5  Mass. 
219;  Campau  v.  Dew:y,  9  Mich.  381; 
People  V.  Dowdigan,  67  Mich.  95, 
38  N.  W.  920;  McKinney  v.  O'Con- 
nor, 26  Tex.  5. 

See  also  Smith  v.  Kirkpatrick, 
Dick.  (Eng.)  103;  Loughman  v. 
Novaes,  6  Price  (Eng.)  108;  Bute  v. 
James,  55  L.  J.,  Gh.  (Eng.)  658,  33 
Gh.  D.  157.  55  L-  T.  133,  34  W.  K. 
754- 

Attorney  as  Interpreter — Tt  was 
held  to  be  irregular,  but  not  ground 
for  suppressing  a  deposition,  that  the 
attorney  of  one  of  the  parties  acted 
as  interpreter  because  he  could  write 
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English  with  greater  facility  than 
the  officer,  where  the  work  was 
done  correctly  in  the  presence  of  the 
officer,  and  was  compared  by  him, 
and  he  assured  the  witness  that  his 
answers  were  correctly  translated. 
Schunior  v.  RussJl,  83  Tex.  83,  18 
S.  W.  484. 

Where  the  proctor  of  one  of  the 
parties  questioned  the  accuracy  of 
the  interpreter's  translation  and  an- 
nounced that  the  answer  should 
be  written  down  as  translated  by 
him,  and  the  officer  taking  the  depo- 
sition announced  that  they  would  be 
so  written,  and  the  proctor  for  the 
other  party  thereupon  withdrew,  the 
depositions  were  suppressed.  Euber- 
weg  V.  La  Compagnie  Generale  Trans- 
altantique,   35   Fed.   ^50. 

later  Translation.  —  Where  the 
depositions  were  first  reduced  to 
writing  in  a  foreign  language  and 
were  translated  si.x;  weeks  later  by 
the  sworn  interpreter,  they  were  ad- 
mitted in  evidence.  Atkins  v.  Pal- 
mer, 4  B.  &  Ad.  (Eng.)  2,77- 

Swearing  Interpreter Where  the 

statute  so  provides  the  interpreter 
must  be  sworn.  Davis  v.  Migliav- 
aca,  16  Tex.  Civ.  App.  42,  41   S.  W. 

91- 

18.  Christman  v.  Ray,  42  111. 
App.  Ill;  Union  Square  Bank  v. 
Reichmann,  9  App.  Div.  596,  41  N. 
Y.  Supp.  602;  Zanssig  v.  Telegraph 
Co.,  9  Wkiy.  N.  Gas.  (Pa.)  510; 
Civaos  V.  Gonzales,  Z2>  Tex.   133. 

But  the  court  will  not  order  a  dep- 
osition to  be  written  down  in  a  for- 
eign language.  Belmore  v.  Ander- 
son, 2  Cox  (Eng.)  288,  4  Bro.  C.  C. 
90. 
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5.  Writing  Down  the  Deposition.  —  A.  In  General.  —  Presence 
of  Officer. — The  answers  of  the  witness  must  be  written  down  in 
the  presence  of  the  commissioner  or  officer.^" 

Objections.  —  They  should  be  written  as  given, ^°  and  objections 
thereto  noted. ^^  The  officer  should  note  the  refusal  of  a  witness  lo 
answer  any  question.^-  He  should  not  undertake  to  pass  upon  the 
relevancy  or  competency  of  answers,-^  or  upon  the  competency  of  a 


Making  Translation.  —  The  court 
refused  to  order  the  record  of  a 
deposition  to  be  delivered  out  of  the 
clerk's  office  in  order  that  it  might 
be  translated.  Fauquier  v.  Tyntc,  7 
Ves.    (Eng.)   292. 

It  has  been  held  that  the  transla- 
tion must  be  made  by  some  person 
appointed  by  th;  court.  Helms  v. 
Franciscus,  2  Bland  (Md.)  544,  20 
Am.  Dec.  402.  But  see  Kuhtman  v. 
Brown,  4  Rich.  L.   (S.  C.)  479. 

19.  Foster  v.  Foster,  20  N.  H. 
208;  Grayson  v.  Bannon,  8  Watts 
(Pa.)  524;  McEnlire  v.  Henderson, 
I  Pa.  St.  402;  Fisk  V.  Tank,  12  Wis. 
276,  78  Am.  Dec.  737 ;  Vasse  v. 
Smith,  2  Cranch  C.  C.  31,  28  Fed. 
Cas.  No.  16,896;  Belh  v.  Morrison, 
I  Pet.  (U.  S.)  351;  United  States  v. 
Smith,  Brun.  Cas.  82,  4  Day.  C.  C. 
121,  27  Fed.   Cas.   No.    16,332. 

But  where,  by  statute,  a  court 
stenographer  has  power  to  take  a 
deposition,  ho  may  take  it  in  short- 
hand and  then  transcribe  it  into  long 
hand,  in  the  absence  of  the  witness, 
if  it  be  afterwards  read  over  to  wit- 
ness and  signed  by  him  in  the  pres- 
ence of  the  officer.  Saunders  v. 
Kinchler,  7  Wkly.  L.  Bui.  (Ohio) 
270. 

Where  an  agent  of  a  party  exam- 
ined witnesses  and  wrote  their  dep- 
ositions in  the  absence  of  the  ad- 
verse party,  and  the  commissioner 
was  absent  from  the  room  several 
times  during  the  examinaton,  the 
depositions  were  suppressed.  Burtch 
V.  Hcggo,  Har.  (Mich.)  31. 

Waiver  of  Commissioner's  Absence. 
But  if  the  examination  in  chief  is 
written  in  the  absence  of  the  magis- 
trate, and  ihe  party  off;rs  no  objec- 
tion at  the  time  and  cross-examines 
the  witness,  the  irrerularity  is 
waived.     Logan     v.    Steele,    3    Bibb 


(Ky.)    230.     See    also    Robinson    v. 
Hutchinson,  31  Vt.  443. 

20.  Prior  to  the  enactment  of  the 
statute  3  and  4,  Will.  IV,  c.  94,  §  27, 
the  depositions  of  witnesses  were 
taken  in  the  third  person,  but  since 
that  time  they  are  taken  in  the  first 
person,     i  Dan.  Ch.  Pr.  929. 

The  fact  that  the  deposition 
changes  from  the  first  to  the  third 
person  is  not  sufficient  ground  to 
suppress  it.  In  re  Neill's  Will,  12 
Phila.  (Pa.)   160. 

Correcting  Answers.  —  Where  a 
witness  has  at  first  misunderstood  an 
interrogatory,  he  may  correct  his 
answer.  Kuechler  v.  Wilson,  82 
Tex.  638,  18  S.  W.  317. 

It  will  be  presumed,  in  the  absence 
of  any  showing,  that  interlineations 
and  alterations  in  the  answers  were 
made  with  the  assent  of  the  witness 
before  the  deposition  was  closed. 
Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28;  Blackie  v.  Cooney,  8 
Nev.  41 ;  Wallace  v.  McElevy,  2 
Grant  Cas.  (Pa.)  44;  Johnston  v. 
Backham,  3  Grant  Cas.  (Pa.)  267; 
Ballard  v.  Perry,  28  Tex.  347. 

21.  If  the  ofiicer  refuses  to  note 
objections  the  objecting  party  should 
do  so  and  present  the  same  properly 
vouched  for  to  the  court.  Coatcs 
V.  Canaan,  51   Vt.   131. 

22.  Vincent  v.  Huff,  4  Serg.  &  R. 
(Pa.)    298. 

23.  Winder  v.  DiffenderfTer,  2 
Bland  (Md.)  166;  Brown  v.  Kim- 
ball, 25  Wend.  (N.  Y.)  259;  In  re 
Miller,  8  Ohio  N.  P.  142,  11  O.  S. 
&  C.  P.  69,  affirmed  121  Ohio  Cir. 
Ct.  R.  445,  12  O.  C.  D.  102;  In  re 
Howell's  Estat:,  14  Phila.  (Pa.) 
329,  38  Leg.  Int.  478;  Beck  v.  Beth- 
lehem, 2  Pa.  Co.  Ct.  511.  3  Lane. 
Bar  386,  2  Lehigh  Val.  L.  Rep.  325; 
Coates  V.  Canaan,  51  Vt.  131 ;  Apple- 
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witness.^* 

Typewriter,  etc.  —  But  they  may  be  "  written  "  with  a  typewriter,^'' 
or,  it  seems,  taken  stenographically  and  transcribed.'*^ 

Narrative  Form.  —  If  there  is  no  contrary  statute  or  rule,  they  may 
be  written  in  narrative  form.^^  The  failure  to  copy  the  interroga- 
tories or  to  wri.e  each  answer  under  the  proper  interrogatory  is  not 
fatal  where  it  is  identified  by  number.-® 

Several  Depositions.  —  The  depositions  of  each  witness  should  be 
written  separately.  But  that  several  witnesses  examined  on  a  single 
set  of  interrogatories  have  signed  and  sworn  to  a  single  set  of 
answers  seems  to  affect  rather  the  credibility  of  their  testimony  than 
the  admissibility  of  the  depositions.-'* 

B.  By  Whom  Written.  —  The  answers  may  be  written  by  the 


ton  V.  Ecaubert,  45  Fed.  281 ; 
Thomson-Houston  Electric  Co.  v. 
Jeflfrey  Mfg.  Co.,  83  Fed.  614;  Blease 
V.  Garlington,  92  U.  S.   i. 

An  examining  magistrate  cannot 
refuse  to  write  down  the  questions 
and  the  answers  of  the  witness  upon 
cross-examination,  upon  the  ground 
that  such  questions  have  been  fully 
answered  in  the  direct  examinaton. 
People  V.  Restell,  3  Hill  (N.  Y.) 
289. 

Custaining  Objection  to  Improper 
Question.  —  But  if  the  officer  sus- 
tains an  objection  to  testimony  that 
is  in  fact  incompetent  or  irrelevant, 
the  error  is  without  prejudice.  Ely- 
ton  Land  Co.  v.  Denny,  108  Ala. 
553,  18  So.  561 ;  People  v.  Keith,  50 
Cal.  137- 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the 
magistrate  refused  to  write  down  the 
questions  and  the  objections  made 
thereto,  (which  were  to  the  effect 
that  the  questions  were  leading)  ; 
since  it  is  within  the  discretion  of 
the  court  to  permit  leading  ques- 
tions.    Coates  V.  Canaan,  51  Vt.  131. 

24.  Carpenter  v.  Dame,  10  Ind. 
125. 

25.  Behrcnsmeyer  v.  Kreitz,  135 
111.  591,  26  N.  E.  704;  Wolfert  v. 
Steibel,  6  Ohio  Dec.  388,  4  Ohio  N. 
P.  336;  Stoddard  v.  Hill,  38  S.  C. 
385,  17  S.  E.  138. 

26.  Kyle  v.  Craig,  125  Cal.  107, 
57  Pac.  791  ;  Wolfert  v.  Stiebel,  6 
Ohio  Dec.  388,  4  Ohio  N.  P.  336; 
Tuthill  Spring  Co.  v.  Smith,  90  Iowa 
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331,  57  N.  W.  853;  Schenley  Park 
Amusement  Co.  v.  York  Mfg.  Co., 
15   Lane.   L.   Rev.    (Pa.)   206. 

Some  statutes  provide  for  taking 
depositions  in  shorthand.  Slocum  v. 
Brown,  105  Iowa  209,  74  N.  W.  936. 

27.  Glover  v.  Millings,  2  Stew.  & 
P.  (Ala.)  28;  Pralus  v.  Pacific  Gold 
&  Silver  Min.  Co.,  35  Cal.  30;  Myers 
V.  Murphy,  60  Ind.  282 ;  Campau  v. 
Dewey,  9  Mich.  381 ;  McCormick  z'. 
Largey,    i    Mont.    158. 

See  also  Hahn  v.  Bettingen,  81 
Minn.  91,  83  N.  W.  467. 

Where,  under  a  statute  which  only 
required  that  the  witness  "  shall  be 
carefully  examined,"  the  magistrate 
refused  to  take  the  examination  by 
question  and  answer,  the  court  re- 
fused to  suppress  the  deposition. 
Melendy  v.   Bradford,  56  Vt.   148. 

28.  Hawks  v.  Lands,  8  111.  (3 
Gilm.)  22y,  Downs  v.  Hawley,  112 
Mass.  237;  Street  v.  Andrews,  115 
N.  Car.  417,  20  S.  E^  450;  Clarke  v. 
Benford,  23  Pa.  St.  353;  Hill  v.  Hill, 
42  Pa.  St.  198;  Read  v.  Patterson, 
79  Tenn.  (11  Lea)  430;  Giles  v.  Pax- 
son,  36  Fed.  882. 

29.  David  v.  David,  66  Ala.  139; 
May  V.  Norton,  11  La.  Ann.  714; 
Clark  V.  Clark,  14  La.  270;  Howe  v. 
Rogers,  ^2  Tex.  218. 

Where,  on  the  setting  aside  of  a 
default,  the  defendant,  without  ob- 
jection, cross-examined  witness  whose 
depositions  had  already  been  taken, 
he  was  held  to  have  waived  an  ob- 
jection that  the  answers  of  the  wit- 
ness had  not  been  written  separately. 
Jordan  v.  Jordan,   17  Ala.  466. 
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officer  himself,^"  or  by  the  deponent  (if  in  the  presence  of  the  officer)." 
Under  some  statutes  they  must  be  written  by  either  the  officer  or 
the  witness."'-  But  jf  the  statute  or  rule  only  requires  the  officer  to 
"  cause  "  the  answers  to  be  reduced  to  writing,  or  the  like,  they  may 
be  written  by  a  clerk  or  any  disin:;erested  person.^^     Answers  written 


30.  Beard  v.  Heide,  2  Har.  &  J. 
(Md.)    442. 

It  seems  that  on  an  exception  to  a 
deposition  on  the  ground  that  it  is 
evident  from  an  inspection  of  the 
papers  that  the  answers  were  not 
written  by  the  commissioner,  the 
court  may  decide  the  matter  on  his 
own  inspection  and  comparison  of 
the  answers  and  the  signature  of  the 
commissioner.  Bailey  v.  Brooks,  il 
Heisk.    (Tenn.)    i. 

Waiver  of  Irregularity,  —  Where 
the  depositions  were  not  written  by 
the  examiner  himself,  as  required  by 
the  statute,  but  were  written  by  a 
clerk  in  his  presence  and  in  the 
presence  of  the  parties,  the  irregular- 
ity was  held  to  have  been  waived. 
Stobart  V.  Todd.  2  Eq.  R.  (Eng.) 
1. 144,  2^  L.  J.  Ch.  956.  18  Jur.  618, 
2  W.  R.  617;  Bolton  V.  Bolton,  2  Ch. 
D.  (Eng.)  217,  34  L.  T.  123,  24  W. 
R.  426. 

31.  Wood  V.  Shaw,  48  111.  27^; 
Dwight  V.  Splane,  11  Rob.  (La.) 
487;  Harrison  v.  Bowen,  16  La.  282: 
Carlyle  v.  Plumer,  11  Wi?.  99;  Fisk 
V.  Tank,  12  Wis.  276,  78'  Am.  Dec. 
72,7- 

_  A  witness  who  was  unable  from 
sickness  to  deliver  his  answers  orally 
to  the  commissioners  was  allowed  to 
write  them.  Randel  v.  Chesapeake 
&  Del.  Canal  Co.,  i  Har.  (Del.)  233. 
Party  or  Attorney  Writing  Own 
Deposition.  _  A  statute  providing 
that  the  testimony  shall  not  be  writ- 
ten down  by  a  party  or  attorney  in 
the  case,  does  not  apply  to  a  party  or 
attorney  who  i.s  giving  his  own  depo- 
sition. Wood  V.  Shaw,  48  111.  273; 
Burrows  v.  Goodhue,  i  Greene 
(Iowa)  48. 

32.  Bulwinkle  v.  Cramer,  30  S.  C. 
15.3,  8  S.  E.  689;  East  Tennessee,  V. 
G.  R.  Co.  V.  Arnold,  89  Tenn.  107, 
14  S.  W.  439;  Marstin  v.  McR-ra, 
Hemp.  688.  16  Fed.  Cas.  No.  9,141 ; 
Ranier  v.  Haynes,  Hemp.  689,  20  Fed. 
Cas.  No.  11.536;  Vasse  v.  Smith,  2 
Cranch  C.   C.  31,  28  Fed.   Cas.   No. 


16,896;  Edmondson  v.  Barrell,  2 
Cranch  C.  C.  228,  8  Fed.  Cas.  No. 
4,284 ;  Pettibone  v.  Derringer,  4 
Wash.  C.  C.  215,  I  Robb.  Pat.  Cas. 
152,  19  Fed.  Cas.  No.  11,043;  Wil- 
kinson V.  Yale,  6  McLean  16.  25  Fed. 
Cas.  No.  17,678;  United  States  v. 
Smith,  Brunner  Col.  Cas.  82,  4  Day 
121,  27  Fed.  Cas.  No.  i6.,^32;  Cook 
V.  Burnley,  78  U.  S.  (ii  Wall.)  659, 
20  L.  Ed.  29;  Blake  v.  Smith,  4  Betts 
C.  C.  Ms.  14,  3  Fed.  Cas.  No.  1,502. 

Federal  Practice. —  The  require- 
rnent  of  section  864  of  the  U.  S.  Re- 
vised statutes  that  the  deposition  be 
reduced  to  writing  by  the  magistrate 
or  the  witness  did  not  apply  to  depo- 
sitions taken  without  the  United 
States.     Bird  v.   Halsy,  87  Fed.  671. 

This  section  was  amended  May  13, 
1900,  to  permit  the  deposition  to  "be 
reduced  to  writing  or  typewriting  by 
the  officer  taking  the  deposition,  or 
by  some  other  person  under  his  per- 
sonal supervision,  or  by  the  deponent 
himself  in  the  officer's  presence,  and 
by  no  other  person." 

33.  Read  v.  Randel,  2  Har.  (Del.) 
500;  Murray  v.  Phillips,  59  Ind.  56; 
Tuthill  Spring  Co.  v.  Smith,  90  Iowa 
331,  57  N.  W.  853;  Beale  v.  Brandt, 
7  La.  583 ;  Harrison  v.  Bowen,  16  La. 
282;  MacDonald  v.  Garrison,  18 
How.  Pr.  (N.  Y.)  249,  9  Abb.  Pr. 
34;  Crossgrove  v.  Himmclrich,  54  Pa. 
St.  203;  Piper  V.  White,  56  Pa.  St. 
90;  Bedford  v.  Ingram,  5  Hayw. 
(i  Tenn.)  155;  Meade  v.  Keene,  3 
Cranch  C.  C.  51,  16  Fed.  Cas.  No. 
9,373,  affirmed  3  Pet.    (U.   S.)    I. 

See  also  Cushman  v.  Wooster,  45 
N.  H.  410. 

Employing  Stenographer.  —  The 
officer  may  employ  a  stenographer  to 
write  down  and  transcribe  the  testi- 
mony. Kyle  V.  Craig,  125  Cal.  107, 
57  Pac.  791  ;  Tuthill  Spring  Co.  v. 
Smith,  90  Iowa  331,  57  N.  W.  853. 

Sv^earing  Clerk  or  Stenographer. 
A  clerk  or  stenographer  need  not  be 
sworn,  unless  some  statute  or  rule 
of     court     so     provides.     People     v. 

Vol.  IV 


430 


DEPOSITIONS. 


by  a  party ,^*  or  by  his  near  relative,^^  or  by  his  agent  or  attorney ,'''° 
have  generally  been  suppressed  or  excluded  from  evidence,  bo'h 
under  statute  and  upon  principle.  But  some  authorities  hold  that 
where  there  is  no  statute  or  rule  upon  the  subject,  answers  are  not 
inadmissible  on  the  sole  ground  that  they  were  written  by  an  agent 
or  attorney  of  a  party,^^  and  especially  where  every  inference  of 
fraud  is  repelled.^^  It  is  not  ordinarily  a  valid  objection  that  a 
party  or  attorney  wrote  out  the  caption  and  interrogatories,^*  or  the 


Riley,  75  Cal.  98,  16  Pac.  544;  Gil- 
pins  V.  Consequa,  3  Wash.  C.  C.  184, 
Pet.  C.  C.  85,  10  Fed.  Cas.  No.  5,452. 

34.  Crittenden  v.  Woodruff,  11 
Ark.  82;  Craig  v.  Lambert,  44  La. 
Ann.  885,  II  So.  464;  Amory  7;.  Fel- 
lows, 5  Mass.  219;  Swearingen  v. 
Pendleton,  3  Pen.  &  W.  (Pa.)  41; 
Johnson  v.  Clark,  i  Tyler  (Vt.)  449; 
Burgess  v.  Grafton,  10  Vt.  321. 

Contra.  —  Ray  v.  Walton,  2  A.  K. 
Marsh.  (Ky.)  71. 

35.  Bryant  v.  Ingraham,  16  Ala. 
116   (brother.) 

36.  England.  —  Shaw  v.  Lindsey, 
15  Ves.  380. 

Alabama.  —  Steele  v.  Dart,  6  Ala. 
798. 

Arkansas.  —  Crittenden  v.  Wood- 
ruff,   II    Ark.   82. 

Connecticut.  —  Smith  v.  Hunting- 
ton, I  Root  226. 

Illinois.  —  King  v.  Dale,  2  111.  513. 

Iowa.  —  Hurst  v.  Larpin,  21  Iowa 
484. 

Louisiana.  —  Union  Bank  v.  La- 
mothe,  6  Rob.  5 ;  Craig  v.  Lambert, 
44  La.  Ann.  885,  11   So.  4G4. 

Michigan.  —  Burtch  v.  Hogge,  Har. 
31. 

North  Carolina.  —  Mosely  v.  Mose- 
ly,  Conf.  R.  522. 

Pennsylvania.  —  Addleman  v.  Mas- 
terson,  i  Pen.  &  W.  454 ;  Patterson 
V.  Patterson,  2  Pen.  &  W.  200; 
Swearingen  v.  Pendleton,  3  Pen.  & 
W.  41. 

Vermont.  —  Johnson  v.  Clark,  i 
Tj'ler  449;  Burgess  v.  Grafton,  10 
Vt.  321. 

Virginia.  —  Dickenson  v.  Davis,  2 
Leigh  401. 

See  also  McGinley  v.  McLaughlin, 
2   B.   Mon.    (Ky.)    302. 

Attorney    Writing    Answers "A 

very  slieht  turn  of  expression  given 
to  an  answer,  and  such  as  might  es- 

Vol.  IV 


cape  the  notice  of  the  witness  or  the 
magistrate,  would,  in  some  cases, 
materially  alter  the  sense.  Nor  would 
it  be  possible,  ordinarily,  for  the 
party  not  represented  at  the  taking 
of  the  testimony  to  show  that  in  the 
particular  case  he  was  injured  or 
prejudiced.  ...  I  think  the  prac- 
tice, however,  must  be  condemned  as 
improper  and  dangerous,  without  re- 
gard to  what  may  be  shown  in  the 
particular  case,  and  on  this  ground 
the  deposition  must  be  suppressed, 
although  there  is  no  suggestion  of 
intended  impropriety  or  actual  preju- 
dice to  the  defendant  in  the  case." 
United  States  v.  Pings,  4  Fed.  714. 

One  who  merely  copies  a  deposi- 
tion and  fills  up  words  accidentally 
omitted  and  elliptical  forms  is  not 
an  agent  or  attorney  within  the 
meaning  of  a  statute  providing  that 
such  person  shall  not  draw  up  the 
deposition  of  any  witness;  but  one 
who  copies  a  deposition  in  the  ab- 
sence of  the  witness,  and,  at  the  sug- 
gestion of  a  party  to  the  suit,  so 
changes  the  phraseology  as  to  sub- 
stantially alter  the  meaning,  is  such 
attorney  or  agent.  Moulton  v.  Hall, 
27  Vt.  233. 

37.  Wynn  v.  Williams,  Minor 
(Ala.)  136;  McGinley  v.  McLaugh- 
lin, 2  B.  Mon.  (Ky.)  302;  Ray  v. 
Walton,  2  A.  K.  Marsh.  (Ky.)  71; 
Nicholls  V.  White,  i  Cranch  C.  C. 
58,  18  Fed.  Cas.  No.  10,235 ;  Atkin- 
son V.  Gleen,  4  Cranch  C.  C.  134,  2 
Fed.  Cas.  No.  610. 

38.  Donohoz'.  Petit,  Walk.  (Miss.) 
440;  Schunior  v.  Russell,  83  Tex.  83, 
18   S.  W.  484. 

29.  Snyder  v.  Snyder,  50  Ind.  492; 
Murray  v.  Phillips,  59  Ind.  56; 
Shropshire  v.  Stevenson,  17  Ga.  622; 
Fuller  V.  Hodgdon,  25  Me.  243; 
Partch  V.   Spooner,  57  Vt.  583. 
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certificate  of  the  officer,*"  or  the  indorsements  on  the  envelope  con- 
taining the  deposition.*^ 

Under  Agreement.  —  It  is  competent  for  the  parties,  or  their  a'tor- 
neys,  to  agree  that  one  of  them  shall  write  down  the  answers  of  the 
witness.*^ 

6.  Reading  Over  the  Deposition.  —  The  answers  should  be  read 
over  to  the  witness  after  they  are  written  down,  and  before  he  signs 
them.*^  But  in  the  absence  of  any  statute  or  rule  on  the  subiect, 
answers  not  so  read  over  have  been  received  in  evidence  in  a  few 
instances.** 


40.  Petersburg  Sav.  &  Ins.  Co.  v. 
Manhattan  Fire  Ins.  Co.,  65  Ga.  446. 

41.  Missouri,  K.  &  T.  R.  Co.  v. 
St.  Clair,  21  Tex.  Civ.  App.  345,  51 
S.  W.  666. 

42.  Hurst  V.  Larpin,  21  Iowa  484; 
Farmers'  &  Mechanics'  Bank  v. 
Woods,  ri  Pa.  St.  99;  Wertz  v.  May, 
21   Pa.  St    274. 

43.  Williams  v.  Chadbourne,  6 
Cal.  559;  Thomas  v.  Black,  84  Cal. 
221,  23  Pac.  1,037;  Darby  v.  Heag- 
erty.  2  Idaho  282.  13  Pac.  85 ;  Guthri- 
r.  Buckeye  Cannel  Coal  Co.,  66  Ind. 
543;  Vaughn  v.  Smith.  58  Icwa  553, 
12  N.  W.  604;  Ball  V.  Sykes,  70  lOwa 
525,  30  N.  W.  929;  Greer  v.  Ludlow, 
7  Ky.  L.  Rep.  290;  McCormick  v. 
Largey,  i  Mont.  158;  People  v. 
Moore,  15  Wend.  (N.  Y.)  19;  Shel- 
don V.  Wood,  2  Bosw.  (N.  Y.)  267; 
Faith  V.  Ulster  &  D.  R.  Co.,  70  App. 
Div.  303,  ID  N.  Y.  Ann.  Cas.  449,  75 
N.  Y.  Supp.  420 ;  Homberger  v.  Alex- 
ander, II  Utah  363,  40  Pac.  260. 

Taken  in  Shorthand. —  "  Th;  ste- 
nographer may  mistake.  If  he  wishes 
to  falsify,  it  is  easily  done,  if  he 
takes  shorthand  from  the  witness, 
and  then,  in  his  absence,  writes  it  in 
longhand.  When  written  in  long- 
hand, the  witness  sees  the  deposition, 
reads  it,  amends  it.  The  counsel  of 
both  sides  see  it,  and  know,  when 
closed,  just  what  it  contains.  But 
they  know  no  more  of  shorthand 
than  Chinese  or  Sanscrit  chiracters. 
The  deposition  has  not  received  the 
final  approval  of  the  witness.  He  is 
entitled  to  a  scrutiny  of  it.  Both 
litigants  are  deeply  interested  that  he 
shall  have  it.  Any  other  process 
would  be  dangerous,  in  opening  wide 
the  door  to  mistake  and  fraud." 
Shepherd  v.  Snodgrass,  47  W.  Va.  79, 
34  S.  E.  879. 


Depositions  taken  in  shorthand  by 
the  officer  and  afterwards  written  out 
in  longhand  by  him,  but  not  read 
over  to  or  by  the  witness,  are  not  ad- 
missible in  evidence.  Louisville  & 
N.  R.  Co.  V.  Carter,  66  S.  W.  508,  23 
Ky.  L.  Rep.  2,017;  MoIIer  v.  U.  S. 
6  C.  C.  A.  459,  13  U.  S.  App.  472,  57 
Fed.  490;  In  re  Cary,  9  Fed.  754; 
Zehner  v.  Lehigh  Coal  &  Navigation 
Co.,  20  Pa.  Co.  Ct.  20;  aMrmcd  187 
Pa.  St.  487,  41  Atl.  464,  43  Wkly.  N. 
Cas.  147. 

It  has  been  held  th^t  wh°re  a  wit- 
ness and  a  stenographer  differ  as  to 
the  correctness  of  the  answers  taken 
down,  the  proper  practice  is  to  add 
the  corrections  of  the  witness  to  the 
deposition  and  leave  to  the  jury  the 
question  whether  they  shall  believe 
the  witness  or  the  stenographer.  In 
re  Miller.  8  Ohio  N.  P.  142,  11  Ohio 
S.  &  C.  P.  Dec.  69;  affirmed  21  Ohio 
Cir.  Ct.  R.  445,  12  O.  C.  D.  102. 

Compelling  Witness  to   Sign A 

witness  will  not  be  compelled  to  sign 
a  deposition  until  errors  pointed  out 
by  him  hnve  been  corrected.  In  re 
Hafer,  65  Ohio  St.  170,  61  N.  E.  702. 

Presence  of  Oricer.  —  Th;  reading 
must  take  place  in  the  presence,  or 
under  the  supervision,  of  the  officer. 
Foster  V.  Bullock,  12  Hun  (N.  Y.) 
200. 

Waiving  Reading. —  "  This  is  a 
safeguard  against  mistakes  in  reduc- 
ing the  testimony  to  writing  that 
should  not  be  waived  to  suit  the  con- 
venience of  counsel  or  witnesses,  but 
only  in  cases  of  absolute  necessity." 
Locker  v.  Looker,  46  Mich.  68,  8  N. 
W.  723.  To  same  effect,  see  Godfrey 
V.  White,  43  Mich.  171,  5  N.  W.  243. 

44.     Britton  v.  Berry,  20  Neb.  325, 
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7.  Signing  the  Deposition.  —  Necessity,  —  The  witness  should  sign 
his  deposition/'^  Unsigned  depositions  have  usually  been  rejected.** 
But,  on  the  other  hand,  there  are  numerous  precedents,  especially  in 
equity,  and  in  the  absence  of  posiive  statutes,  of  the  admission  in 
evidence  of  depositions  not  signed  by  the  witnesses,  but  properly 


30  N.  W.  2K4;  People  i:  Moore,  15 
Wend.   (N.  Y.)   19. 

Though  a  deposition  that  has  not 
been  read  over  to  the  witness  and 
signed  by  him  may  be  admissible  in 
evidence,  it  will  be  received  with  cau- 
tion and  the  irregularity  may  affect 
the  credibility  of  the  testimony  where 
there  is  a  conflict  of  evidence. 
Looker  v.  Looker,  46  Mich.  68,  8  N. 
W.  723. 

Presence  of  Parties  or  Counsel. 
The  court  refused  to  suppress  a  depo- 
sition on  the  ground  that  one  of  the 
parties  was  not  notified  of  the  time 
w.ien  a  deposition,  taken  in  short- 
hand and  transcribed,  was  to  be  read 
over  to  the  witness.  Blair  v.  Har- 
ris, 75  Mich.  167,  42  N.  W.  790. 

See  also  Clark  v.  Manhattan  R. 
Co.,  102  N.  Y.  656,  6  N.  E.  III. 

45.  On  Removal  of  Cause Where 

an  action  was  begun  in  a  state  court 
and  afterwards  removed  to  a  federal 
court,  and  the  witness,  after  the  re- 
moval, refused  to  sign  a  deposition 
which  had  been  taken  in  shorthand 
before  the  removal  and  not  written 
out  until  afterwards,  it  was  held  that 
the  United  States  court  had  no  juris- 
diction to  compel  th;  witness  to  sign 
it.     Arnold  v.   Kearney,  2'9  Fed.  820. 

46.  England.  —  Copeland  v.  Stan- 
ton,  I    P.  Wms.    (Eng.)    414. 

United  States.  —  Voce  v.  Law- 
rence, 4  McLean  203,  28  Fed.  Cas. 
No.  16,979. 

Alabama.  —  Wilson  v.  Campbell, 
23  Ala.  249,  70  Am.  Dec.  586;  Bell 
V.  Chambers,  38  Ala.  660. 

California.  —  People  v.  Mitchell, 
64  Cal.  85,  27  Pac.  862;  Thomas  z'. 
Black,  84  Cal.   221,  23   Pac.   1,037. 

Illinois.  —  Eisenmeyer     v.     Santer, 

77  111.  515. 

Indiana.  —  Guthrie  v.  Buckeye 
Camel  Coal  Co.,  66  Ind.   543. 

lotva.  —  Vaughn  v.  Smith,  58 
Iowa  553.  12  N.  W.  604. 

Louisiana.. —  Lee  v.  Lee,  I  La. 
Ann.    318;    Tarlton    v.    Bringier,    15 
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La.  Ann.  419;  L^nter  v.  Metro- 
politan National  Bank,  48  La.  Ann. 
2-38,  19  So.  158. 

New  Jersey.  —  Flavell  v.  FlavcU, 
20  N.  J.  Eq.  21:. 

Nezv  York.  —  Sheldon  v.  Wood,  2 
Bosw.  267;  Hewlett  v.  Wood,  7 
Hun  227;  Foster  v.  Bullock,  12  Hun 
200. 

OhicA  —  Johnson  v.  Booth,  i 
Handy  42;  Beidell  v.  Cook,  i 
Handy  94. 

Pennsylvania.  —  Schenley  Park 
Amusement  Co.  v.  York  Mfg.  Co., 
15  Lane.  L.  Rev.    (Pa.)    206. 

Texas.  —  Bacon  v.  Lloyd,  i  White 
&  W.  Civ.  Cas.  284;  Missouri,  K.  & 
T.  R.  Co.  V.  Denton,  (Tex.  Civ. 
App.),  68  S.  W.  336;  Thompson  v. 
Hale,  12  Tex.  139;  Trammel  v.  Mc- 
Dade,  29  Tex.  360;  Sabine  &  E.  T. 
R.  Co.  V.  Brousard,  69  Tex.  617,  7 
S.  W.  374;  Bush  V.  Barron,  78  Tex. 
5,  14  S.  W.  238. 

Where  a  deposition  was  not  read 
over  to  the  witness  and  signed  by 
him,  as  required  by  rule  of  court, 
but  was  written  out  from  phono- 
graphic notes  after  the  commissioner 
returned  from  the  place  of  taking, 
and  a  loose  sheet  of  paper  bearing  the 
signature  of  the  witness,  previously 
obtained,  was  attached  to  it.  the  depo- 
sition was  suppressed.  Martin  v. 
United  States,  3  Ct.  CI.  (U.  S.)  384. 

Where  the  signature  of  the  witness 
and  that  of  the  commissioner  ap- 
peared to  be  in  the  same  handwrit- 
ing, the  identity  of  the  signature  was 
submitted  to  the  jury.  Williams  v. 
Rawlins,  33  Ga.   117. 

Signing  Shorthand  Notes.  —  Under 
some  statutes  it  is  sufficient  if  the 
notes  are  signed  by  the  witness  and 
filed  with  the  extension  thereof. 
Slocum  V.  Brown,  105  Iowa  209,  74 
N.  W.  936. 

Alteration  After  Signing.  —  An 
alteration  in  the  deposition,  made  by 
the  magistrate  after  it  has  been 
signed  by  the  witness  and  without  his 
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certified  by  the  examining  officers.^' 

Manner  of  Signing.  —  Under  the  chancery  practice  the  witness 
signed  each  sheet  of  both  the  direct  and  cross-examina.ion.^*  But 
one  signature  to  both  the  examination  in  chief  and  the  cross-exam- 
ination is  ordinarily  sufficient/^  The  witness  should  sign  his  depo- 
sition in  the  presence  of  ihe  officer.^** 

It  is  not  a  valid  objection  to  a  deposition  that  the  witness  in 


assent,  is  fatal  thereto,  Winooskie 
Turnpike  Co.  v.  Ridley,  8  Yt.  404, 
30  Am.  Dec.  476. 

47.  Wiggins  v.  Pryor,  3  Port. 
(Ala.)  430;  Graham  v.  Hackwith,  i 
A.  K.  Marsh.  (Ky.)  423;  Looker  v. 
Looker,  46  Mich.  68,  8  N.  W.  723; 
Henderson  v.  Cargiil,  31  Miss.  367; 
Rutherford  v.  Nelson,  2  N.  C.  105; 
Murphey  v.  Work,  2  N.  C.  105; 
Moulson  V.  Hargrave,  i  Serg.  &  R. 
(Pa.)  201;  Schenley  Park  Amuse- 
ment Co.  V.  York  Mfg.  Co.,  11  York 
Leg.  R:c.  (Pa.)  94;  Morss  v. 
Palmer,  15  Pa  St.  51 ;  Barnett  v. 
Watson,  I  Wash.  (Va.)  372;  Cellu- 
loid Mfg.  Co.  V.  Arlington  Mfg.  Co., 
47  Fed.  4.  See  also  Shepherd  v. 
Snodgrass,  47  W.  Va.  79,  34  S.  E. 
879;  Laramie  Coal  &  Ice  Co.  v. 
Eastman,  5  Wyo.  148,  38  Pac.  680; 
Ketland  v.  Bissett,  i  Wash.  C.  C.  144, 
14  Fed.  Cas.  No.  7,742. 

"  This  signature  was  required,  ac- 
cording to  those  opinions  ["  some 
old  opinions  "]  to  his  deposition  that 
he  might  thereby  be,  in  a  prosecu- 
tion for  perjury  therein,  the  more 
easily  identified.  But  the  force  of 
that  opinion  has  not,  by  modrn 
judges,  been  so  distinctly  perceived, 
and  they  have,  relying  upon  more 
certain  modes  of  identification,  dis- 
pensed with  the  rule,  and  permitted 
depositions,  regular  in  other  respects, 
to  be  received  as  evidence,  notwith- 
standing the  deponents  should  have 
omitted  to  subscribe  their  names 
thereto."  Mobley  v.  Hamit,  i  A.  K. 
Marsh.   (Ky.)   590. 

Order  for  Signing.  — It  has  been 
held  that  an  order  that  the  witnesses 
sign  their  depositions  is  directory 
only.  Hodges  v.  Cobb,  8  B.  &  S. 
(Eng.)  583,  36  L.  J.,  Q.  B.  265,  L. 
R.,  2  Q.  B.  652,  16  L.  T.  792,  15  W. 
R.  1,038. 
Witness  Refusing  to  Sign Where 

28 


a  deposition  was  properly  taken  but 
the  witness  refused  to  sign  it,  it  was 
allowed  to  be  read  in  evidence. 
Clarke  v.  Sawyer,  3  fJandf.  Ch.  (N. 
Y.)  351. 

Witness  Dying  Before  Signing. 
Rules  of  court  sometimes  provide 
that  where  a  witness  dies  without 
signing  his  deposition  the  examiner 
may  sign  it,  stating  the  reason. 
Scott  V.  McCann,  76  Md.  47,  24  Atl. 
536. 

48.  Flavell  v.  Flavell,  20  N.  J. 
Eq.  211;   I   Dan.   Ch.   Pr.  929. 

49.  Lord  V.  Horsey,  5  Har. 
(Del.)  317;  Veach  v.  Bailiff,  5  Har. 
(Del.)  379;  Westcott  v.  Alliston,  i 
Del.  Ch.  74. 

Even  where  the  statute  requires 
the  witness  to  sign  each  page  of  his 
deposition,  the  omission  to  do  so 
where  he  signs  at  the  foot  of  it  and 
appears  to  have  been  properly  sworn, 
is  treated  as  an  irregularity  only. 
Smith  V.  Groneweg,  40  Minn.  178,  41 
N.  W.  939. 

Where  the  answers  of  the  witness 
to  the  interrogatories  and  cross-in- 
terrogatories were  fastened  together 
and  the  witness  signed  and  swore  to 
his  answers  to  the  direct  interroga- 
tories and  the  officer  attached  his 
certificate  thereto,  it  was  held  that 
the  witness  intended  to  sign  and 
swear  to  both  the  direct  and 
cross-interrogatories.  Missouri,  K. 
&  T.  R.  Co.  V.  Denton,  (Tex.  Civ. 
App.),  68  S.  W.  336. 

50.  Vaughn  v.  Smith,  58  Iowa 
553,  12  N.  W.  604;  Foster  v.  Bul- 
lock, 12  Hun  (N.  Y.)  200;  Johnson 
V.  Booth,  L  Handy  (Ohio)  42; 
Beidell  v.  Cook,  i  Handv  (Ohio) 
94;  Bacon  v.  Lloyd,  i  White  &  W. 
Civ.  Cas.  (Tex.)  §284;  Bush  v.  Bar- 
ron, 78  Tex.  5,  14  S.  W.  238. 

Contra.  —  Harzburg  v.  Southern 
R.  Co.,  65  S.  C.  539.  44  S.  E.  75- 
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signing  used  the  initials  only  of  his  Christian  name,"  or  signed  it 
in  I  he  wrong  place,"  or  that  an  illiterate  witness  signed  by  his 
mark,=^^  or  that  another  person  signed  it  for  him  in  his  presence.^* 

Waiving  Signing.  —  The  parties,  or  their  attorneys,  may  agree  to 
waive  the  signing  of  the  deposition. ^^ 

Signing  by  Officer.  —  Where  no  positive  statute  or  rule  requires  it, 
depositions  need  not  be  signed  by  the  commissioner  or  officer  except 
by  his  signature  to  the  certificate.^® 

8.  Oath  of  Witness.  —  Necessity  and  Form.  —  The  witness  must  be 
sworn^''  or  affirmed^^  to  the  truth  of  his  deposition.     He  should  take 


51.  Payne  v.  June,  92  Ind.  252; 
Texas  &  P.  R.  Co.  v.  Walker,  (Tex. 
Civ.  App.),  60  S.  W.  796. 

C2.    Irregular    Signing —  As 

where  the  witness  signed  below  the 
blank  jurat.     Moss  v.  Booth,  34  Mo. 

And  where  he  signed  at  the  end 
of  the  justice's  certificate.  Read  v. 
Patterson,  11   Lea  (Tenn.)   430. 

A  stipulation  that  "all  formalities 
are  expressly  waived,"  was  held  to 
waive  a  defect  consisting  in  the  sign- 
ing by  the  witness  at  a  place  other 
than  at  the  close  of  his  deposition, 
as  required  by  statute.  Chipley  v. 
Green,  7  Colo.  App.  25,  42  Pac.  493- 

53.  Britton  v.  Berry,  20  Neb.  325, 
30  N.  W.  254;  State  v.  Depoister, 
21  Nev.  107,  25  Pac.  1,000. 

The  deposition  need  not  be  signed, 
though  the  commission  so  direct,  if 
the  commissioners  certify  that  the 
witness  cannot  write  his  name. 
Darling  v.  Darling,  8  Ont.  P.  R.  39i- 

54.  State  v.  Carlisle,  57  Mo.   102. 

55.  Chipley  v.  Green,  7  Colo.  App. 
25,  42  Pac.  493;  Shoemake  v.  Smith, 
8d  Iowa  655,  45  N.  VV.  744-  See  also 
Louisville  &  N.  R.  Co.  v.  Carter,  23 
Ky.  L.  R:p.  2,017,  66  S.  W.  508; 
Meader  v.  Root,  11  Ohio  Cir.  Ct. 
R.  81,  I   O.  C.  D.  61. 

It  is  a  not  uncommon  practice  to 
take  depositions  in  shorthand  and  to 
waive  the  signature  of  the  witness. 
Steckman  v.  Harber,  55  Mo.  App.  7i- 

56.  Boston  v.  Bradley,  4  Har. 
(Del.)   524. 

Officer  Failing  to  Sign — Where 
the  examiner  dies  before  signing 
depositions,  they  may  be  signed  by 
his  successor  in  office.  Bryson  v. 
Warwick     and    Birmingham     Canal 
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Co.,  W.  R.   (Eng.)    124,  V.  C.   S.. 

The  failure  of  the  commissioner  to 
subscribe  each  sheet  of  a  deposition 
as  required  by  rule  of  court  is  a 
mere  irregularity  which  will  not  ex- 
clude the  deposition  in  the  absence 
of  any  suspicion  that  it  has  been 
tampered  with.  Chadwick  v.  Chad- 
wick,  59  Mich.  87,  26  N.  W.  288. 

57.  Payne  v.  Long,  121  Ala.  385, 
25  So.  780;  Vaughn  v.  Smith,  58 
Iowa  553,  12  N.  W.  604;  Bond  v. 
Ward.  Wright  (Ohio)  747;  Jones  v. 
Ross,  2  Dall.  U.  S.  143;  Moore  v. 
Willard,  30  S.  C.  615,  9  S.  E.  273; 
Bacon  v.  Lloyd,  i  White  &  W.  Civ. 
Cas.  (Tex.)  §284;  Sabine  &  E.  T.  R. 
Co.  V.  Brousard,  69  Tex.  617,  7  S.  W. 
374;  Dickenson  v.  Davis,  2  Leigh 
(Va.)  401;  Lutcher  v.  United  States, 
19  C.  C.  A.  259,  41  U.  S.  App.  54. 
72  Fed.  968. 

iee  also  Averill  v.  Boyles,  52  Iowa 
672,  3  N.  W.  731- 

Stipulation.  —  It  seems  to  be  com- 
petent for  the  parties  to  waive  the 
swearing  of  the  witness.  Shoemake 
V.  Smith,  80  Iowa  655,  45  N.  W.  744- 
It  has  been  held  that  a  stipulation 
that  witnesses  shall  be  sworn  to  the 
deposition  after  it  has  been  given 
and  transcribed  in  writing  is  a  re- 
quirement additional  to  any  imposed 
by  law  and  against  public  policy. 
Knapp  V.  American  Hand  Sewed 
Shoe  Co.,  63  Kan.  698,  66  Pac.  996. 

Cautioning  Witness.  —  Statutes 
sometimes  provide  that  a  witness 
shall  be  cautioned  before  being  sworn. 
Luther  v.  The  Merritt  Hunt.  Newb. 
Adm.  4,  15  Fed.  Cas.  No.  8,610. 

58.  The  witness  may  be  affirmed 
when  the  law  of  the  place  where  the 
deposition  is  to  be  used  so  provides. 
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the  form  of  oath  prescribed  by  law.^"  If  a  form  of  oath  is  prescribed 
for  the  purpose  by  the  law  of  the  jurisdiction  where  the  deposition 
is  to  be  used,'''^  or  by  the  commission,''^  it  must  be  followed ;  other- 
wise, it  seems,  the  form  of  oath  prescribed  by  the  law  of  the  place 
where  the  deposition  is  taken  may  be  administered."^  But  an  oath 
that  is  substantially  equivalent  to  that  prescribed  has  generally  been 
held  sufficient.*^^ 


Jones  V.  Oregon  Central  R.  Co.,  3 
Sawy.  523,  13  Fed.  Cas.  No.  7486. 

£9.  Ulmer  v.  Anstill,  9  Port. 
(Ala.)  157;  Bachelder  v.  Merriman, 
34  Me.  69;  Brighton  v.  Walker,  35 
Me.  132;  Parsons  v.  Huff,  38  Me. 
137;  Call  V.  Perkins,  68  Me.  158; 
Bacon  v.  Rogers,  8  Allen  (Mass.) 
146;  Fabyan  v.  Adams,  15  N.  H.  371 ; 
Whitney  v.  Wyncoop,  4  Abb.  Pr.  (N. 
Y.)  370;  People  V.  Restell,  3  Hill 
(N.  Y.)  289;  Warring  v.  Martin, 
Wright  (Ohio)  380;  Garrett  v. 
Woodward,  2  Cranch  C.  C.  190,  10 
Fed.  Cas.  No.  5,253 ;  Wilson  Sewing 
Machine  Co.  v.  Jackson,  i  Hughes 
295,  30  Fed.  Cas.  No.  17,853;  Rainer 
V.  Haynes,  Hemp.  689,  20  Fed.  Cas. 
No.  11,536;  Shutte  V.  Thompson,  15 
Wall.   (U.  S.)    151. 

The  form  of  oath  in  chancery  is  as 
follows :  "  You  shall  true  answer 
make  to  all  such  questions  as  shall 
be  asked  of  you  on  these  interroga- 
tories, without  favor  or  affection  to 
either  party,  and  therein  you  shall 
speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  So  help  you 
God." 

60.  Commonwealth  v.  Smith,  11 
Allen  (Mass.)  243;  Bacon  v.  Bacon, 
33  Wis.  147 ;  Cross  v.  Barnett,  61 
Wis.  650,  21  N.  W.  832;  Jones  v. 
Oregon  Cent.  R.  Co.,  3  Sawy.  523,  13 
Fed.  Cas.  No.  7,486. 

But  in  some  jurisdictions  the 
courts  may  in  their  discretion  re- 
ceive in  evidence  depositions  taken  in 
other  jurisdictions,  although  the  re- 
turn shows  the  administration  of  a 
form  of  oath  not  authorized  by  the 
law  of  the  forum,  or  that  the  oath 
was  not  admmistcred  to  the  witness 
before  he  gave  his  deposition.  Quin- 
ley  71.  Atkins,  9  Gray  (Mass.)  370; 
Stiks  V.  Allen,  5  Allen  (Mass.)  320; 
-Blake  v.  Blossom,  15  Me.  394;  Free- 
land  V.  Prince,  41  Me.  105 ;  Haley  v. 
Godfrey,  16  Me.  305. 


61.  Com.  V.  Smith,  li  Allen 
(Mass.)    243. 

62.  Vail  V.  Nickerson,  6  Mass. 
262;  Wilson  Sewing  Machine  Co.  v. 
Jackson,  i  Hughes  295,  30  Fed.  Cas. 
No.   17,853. 

Where  the  deposition  was  tak?n  in 
another  state  it  was  held  that  the 
witness  need  not  be  cautioned  as  re- 
quired by  the  law  of  the  state  whence 
the  commission  issued.  Crowther  v. 
Lloyd,  31  N.  J.  L.  395- 

An  oath  to  testify  to  the  truth,  the 
whole  truth  and  nothing  but  the 
truth,  "  in  answer  to  the  interroga- 
tories to  be  propounded,"  was  h.ld 
sufficient.  Bacon  v.  Bacon,  33  Wis. 
147. 

63.  Tollett  V.  Jones,  3  Rob.  (La.) 
274;  Blakeslee  v.  Rossman,  44  Wis. 
550.  But  see  Simpson  v.  Carleton,  i 
Allen  (Mass.)    109,  79  Am.  Dec.  707. 

It  is  no  objection  that  the  oath  ad- 
ministered was  more  comprehensive 
than  that  required.  Ballance  v.  Un- 
derbill, 4  111.  453. 

An  oath  to  testify  the  whole  truth 
of  his  knowledge  touching  the  matter 
in  controversy  has  been  held  insuffi- 
cient under  a  statute  requiring  the 
deponent  to  be  sworn  to  "testify  the 
truth,  the  whole  truth  and  nothing 
but  the  truth."  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Pearson,  6  Kan.  App.  825, 
49  Pac.  681  ;  Western  Union  Tele- 
graph Co.  V.  Collins,  45  Kan.  88,  25 
Pac.  187,  10  L.  R.  A.  515. 

Contra.  —  Welborn  v.  Swain,  22 
Ind.  194. 

An  oath  to  "  true  answers  make 
to  the  interrogatories  and  cross-in- 
terrogatories," was  held  to  be  sub- 
stantially equivalent  to  an  oath  to  tell 
the  truth,  the  whole  truth  and  noth- 
ing but  the  truth.  Baker  v.  Kelly,  41 
Miss.  696,  93  Am.   Dec.  274. 

Contra.  —  Whitney  v.  Wyncoop,  4 
Abb.  Pr.  (N.  Y.)  370. 

The    omission   of    the   words   "  re- 
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By  Whom  Administered.  —  In  some  slates  the  oath  must  be  admin- 
istered by  the  commissioner  or  officer  taking  the  depositions  f^  in 
others  he  may  be  sworn,  in  the  presence  of  the  commissioner  or 
officer,  by  any  person  authorized  to  administer  oaths. "'^ 

When  Taken.  —  Most  couris  hold  that  the  deponent  must  be  sworn 
before  giving  his  deposition  ;*^^  while  others  hold  that  he  may  be 
sworn  either  before  or  after  giving  it." 

9.  Annexing  Papers  and  Documents.  —  As  Ground  for  Suppressing 
Deposition.  —  A  deposition  should  not  be  suppressed  for  the  failure  to 
attach  thereto  books  or  memoranda  used  merely  lo  refresh  the 
memory  of  the  witness,*'®  (at  least  where  there  is  no  statute  requiring 


lating  to  the  cause  for  which  the 
deposition  is  taken,"  has  been  held 
fatal.  Bacon  v.  Rogers,  8  Allen 
(Mass.)  146;  Hitchings  v.  Ellis,  I 
Allen  (Mass.)  475;  Fabyan  v. 
Adams,  15  N.  H.  371 ;  Parsons  v. 
Huff,  38  Me.  137- 

Contra.  —  Simpson  v.  Carleton,  I 
Allen  (Mass.)  109,  79  Am.  Dec.  707; 
Bussard  v.  Catalino,  2  Cranch  C.  C 
421,  4  Fed.  Cas.   No.  2,228. 

An  oath  "  to  testify  the  whole 
truth  concerning  all  the  matters 
touching  which  he  should  be  ques- 
tioned," was  held  not  to  be  the  equiv- 
alent of  an  oath  to  testify  the  whole 
truth,  although  one  of  the  interroga- 
tories was  "  if  you  know  anything 
further  material  to  plaintiff  or  de- 
fendant in  the  cause  mentioned  and 
conceal  nothing."  Garrett  v.  Wood- 
ward, 2  Cranch  C.  C.  190,  10  Fed. 
Cas.  No.  5,253. 

A  certihcate  that  the  witness  was 
"  sworn  to  the  truth,"  and  "  cau- 
tioned to  testify  the  truth,  th:  whole 
truth  and  nothing  but  the  truth,'' 
was  held  not  equivalent  to  a  state- 
ment that  he  had  also  been  sworn  to 
testify  as  cautioned.  Burroughs  v. 
Booth,   I   D.   Chip.    (Vt.)    106. 

64.  Perry  v.  Thompson,  16  N.  J. 
L.  72. 

Where  the  commissioners  were 
prohibited  by  the  law  of  the  place 
where  the  commission  was  to  be  ex- 
ecuted, to  administer  oaths,  the  wit- 
nesses were  held  to  have  been  proo- 
erly  sworn  by  a  local  officer.  Lin- 
coln V.  Battelle,  6  Wend.  (N.  Y.)  475. 

65.  Glover  v.  Millings,  2  Stew.  & 
P.  (Ala.)  28;  Ander  v.  Ross,  2  Har. 
(Del.)  276;  Vaughan  v.  Blanchard, 
2  Dall.  (Pa.)   192. 
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Under  the  chancery  practice  the 
oath  was  administered  to  a  witness 
by  a  master.  Flavell  v.  Flavell^  20 
N.  J.  Eq.  211. 

66.  Louisiana.  —  Succession  of 
Connelly,  6  La.  Ann.  479. 

Maine.  —  Atkinson  v.  St.  Croix 
Mfg.  Co.,  24  Me.  171 ;  Palmer  v. 
Fogg,  35  Me.  368,  58  Am.  Dec.  708; 
Erskine  v.  Boyd,  35  Me.  511;  Par- 
sons V.  Huff,  38  Me.  137;  Dennison 
V.  Benner,  41  Me.  332;  Lewis  v. 
Sopcr,  44  Me.  72. 

ISiciv  York.  —  People  v.  Restell,  3 
Hill  289. 

Ohio.  —  Johnson  v.  Booth,  I 
Handy  42;  Timms  v.  Wayne,  I 
Handy  400;  Putnam  v.  Larimore, 
Wright  746;  House  v.  Elliott,  6  Ohio 

St.  497. 

Utah.  —  Homberger  v.  Alexander, 
II  Utah  363,  40  Pac.  260. 

Wisconsin.  —  Bowman  v.  Van 
Kuren,  29  Wis.  209.  See  also  Free- 
land  V.  Prince,  41  Me.  105;  Burt  v. 
Allen,  103  Mass.  41 ;  Sample  v. 
Rcbb,  16  Pa.  St.  305. 

But  where  the  parties  attended  the 
taking  of  the  deposition  and  no  ob- 
jection was  made  that  the  witness 
was  not  first  sworn,  the  irregularity 
was  waived.  Armstrong  v.  Bur- 
rows,  6   Watts    (Pa.)    266. 

67.  Barron  v.  Pettes,  18  Vt.  385; 
Tooker  v.  Thompson,  3  McLean  92, 
24  Fed.  Cas.  No.  14,097.  See  also 
Wright   V.    Stiles,  29   Me.    164. 

68.  Henderson  v.  Ilsley,  11  Smed. 
&  M.  (Miss.)  9,  49  Am.  Dec.  41; 
First  National  Bank  v.  First  Na- 
tional Bank,  114  Pa.  St.  i,  6  Atl. 
366.  See  also  Bailey  v.  Laws,  3 
Tex.    Civ.   App.    529,   23    S.    W.   20. 
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it),'°  or  books  and  documents  which  are  called  for,  but  are  not 
within  his  control/"  or  parts  of  books  and  papers  not  ma.erial  to 
the  case/^ 

Identification  for  Use.  —  Statutes  sometimes  require  exhibits  iden- 
tified by  a  deponent  to  be  attached  to  his  deposition."     When  there 


Contra.  —  Floyd  v.  Mintsey,  7 
Rich.  L.   (S.  C.)    181. 

It  is  always  proper  to  attach  such 
memoranda  to  the  deposition. 
Langham  v.  Grisby,  9  Tex.  493; 
Steinkeller  v.  Newton,  2  IM.  &  Rob. 
(Eng.)  372.  See  also  Overman  v. 
Hibbard,  30  Iowa  115. 

It  was  held  proper  for  a  witness 
to  attach  to  his  answers  a  certified 
copy  of  a  bill  of  exceptions  to  which 
he  had  referred  to  refresh  his  recol- 
lection, as  showing  the  substance  of 
admissions  of  a  party  to  which  he 
had  testified.  Iglehart  v.  Jernegan, 
16  111.  513. 

69.  Where  a  document  is  read  in 
full  to  the  witness  as  part  of  an 
interrogatory  and  transcribed  by  the 
commissioner  it  need  not  be  an- 
nexed, under  a  statute  providing  for 
annexing  written  memoranda  when 
the  witness  answers  from  such. 
Augusta  &  S.  R.  Co.  v.  Randall,  79 
Ga.  304,  4  S.  E.  674. 

70.  Barnhart  v.  Sternberger,  68 
Ga.  341 ;  Tilghman  v.  Fisher,  9  Watts 
(Pa.)  441;  Winans  v.  New  York  & 
E.  R.  Co.,  21  How.  (U.  S.)  88. 
Se2  also  Lyon  v.  Barrows,  13  Iowa 
428. 

The  court  refused  to  suppress  a 
deposition  because  the  witness  did 
not  attach  to  his  answers  a  mer- 
chant's book  of  accounts,  and  be- 
cause he  did  not  exhibit  to  the  com- 
missions such  a  book,  which  he  testi- 
fied was  in  another  state.  Peters- 
burg Sav.  &  Ins.  V.  Manhattan  Fire 
Ins.  Co.,  66  Ga.  446.  See  also 
Meade  v.  Keenc,  3  Pet.  i,  16  Fed. 
Las.  No.  9,373.  3  Cranch  C.  C.  51. 

71.  A  deposition  should  not  be  re- 
jected, as  of  course,  because  of  the 
failure  to  annex  a  certain  paper  to 
the  deoosition.  Much  will  depend  on 
the  character  of  the  paper  and  the 
circumstances  of  the  case.  Lobdell 
V.  Marshall,  58  N.  H.  342. 

The    court    refused   to    suppress    a 


deposition  because  the  witness  re- 
ferred to  deeds  and  notes  not  set  out 
or  attached  as  exhibits,  where  the 
deeds  and  notes  were  not  the  basis 
of  the  action  and  there  was  no  dis- 
pute as  to  their  contents.  Lyon  v. 
Barrows,   13  Iowa  428. 

A  deposition  should  not  be  sup- 
pressed because  a  witness  refuses  to 
annex  thereto  letters  or  copies  thereof 
where  such  letters  are  largely  com- 
posed of  matters  not  relating  in  any 
way  to  the  controversy  between  the 
parties.  The  most  that  should  be  re- 
quired of  the  witness  is  to  furnish 
such  extracts  from  the  letters  as  re- 
late to  the  object  of  inquiry,  upon 
beins:  paid  a  reasonable  charge  for 
making  such  extract.  Amhurst  Bank 
V.  Conkey,  4  Mete.   (Mass.)  459. 

It  was  held  improper  to  require  a 
witness  in  response  to  interrogato- 
ries to  examine  a  party's  books  of  ac 
count  and  to  make  large  abstracts 
from  them  and  to  call  on  the  commis- 
sioner to  verifv  them,  the  proper  evi- 
dence of  such  matters  being  the 
books  themselves.  Savare  v.  Birck- 
head,  20  Pick.   (Mass.)    167. 

It  is  not  necessary  to  annex  copies 
of  books  to  a  deposition  in  order  to 
show  that  the  books  contained  no  en- 
tries of  a  certain  character.  Todd  v. 
Bishop,  136  Alass.  386. 

72.  Crary  v.  Carradine,  4  Ark. 
216;  Augusta  &  R.  S.  Co.  v.  Randall, 
85  Ga.  297,  II  S.  E.  706;  Tyrell  v. 
Cairo  &  St.  L.  R.  Co.,  7  Mo.  App. 
294;  Renn  v.  Samos,  2>i  Tex.  760. 

A  statute  which  provides  that  ex- 
hibits must  be  identified  and  at- 
tached to  the  deposition,  does  not  ap- 
ply where  the  exhibits  are  attached 
to  and  made  a  part  of  bill  or  answer. 
Atkins  V.  Guice,  21  Ark.  164;  Nicks 
V.  Rector,  4  Ark.  251. 

As  to  when  a  question  fairly  calls 
for  the  annexation  of  an  exhibit,  see 
Howard  v.  Orient  Mut.  Ins.  Co.,  9 
Bosw.    (N.   Y.)    645. 
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is  no  such  statute,  an  exhibit  may  be  identified  by  marks  referred  to 
in  the  deposition,  or  cer;ified  in  the  return,  or  by  a  copy  thereto 
attached,  leaving  the  original  exhibit  to  be  produced  on  the  trialJ' 
But  a  paper  or  document  enclosed  with  a  deposition,  but  not  referred 
to  or  identified  therein,  is  not  admissible.'''* 

Papers  and  documents  properly  identified  in  a  deposition  and 
enclosed  therewith,  but  not  physically  attached  thereto,  are  admis- 
sible in  evidence.''^ 

Copies.  —  Where  a  deponent  testifies  to  the  contents  of  foreign 


73.  Tcby  v.  Crcgcn  Pacific  R.  Co., 
98  Cal.  4Q0.  33  Pac.  550;  Gimbel  v. 
Hufiford,  46  Ind.  125 ;  Gardner  v. 
Kimball,  58  N.  H.  202;  Commercial 
Bank  v.  Union  Bank,  19  Barb.  (N. 
Y.)    391. 

But  see  Bowman  v.  Sanborn,  25 
N.  H.  87.  See  also  Kelley  v.  Wtber, 
9  Abb.  N.  C.  (N.  Y.)  62.  See  also 
Myers  v.  Anderson,  Wright  (Ohio) 
513;  Petriken  v.  Collier,  7  Watts  & 
S.    (Pa.)   392. 

Exhibits  may  be  proved  in  chancery 
after  publication,  and  even  at  the 
hearing.  Wood  v.  Mann,  2  Sumn. 
316,  30  Fed.  Cas.  No.  17,952.  And 
so  generally.  Dailey  v.  Green,  15 
Pa.  St.  118. 

The  exhibits,  having  been  properly 
identified,  may  be  forwarded  in  a 
separate  package.  Bird  v.  Halsy,  87 
Fed.  671. 

Where  writings  are  to  be  proved 
by  two  or  more  witnesses  they  may 
be  attached  to  the  one  set  of  inter- 
rogatories and  appropriately  de- 
scribed in  the  others,  and  when  prop- 
erly identified  by  the  witness  and 
certified  by  the  commissioner,  they 
are  admissible  in  evidence.  Mobley 
V.  Leophart,  51  Ala.  587;  Stoddard 
V.  Hill,  38  S.  C.  385,  17  S.  E.  138. 

Where  in  answer  to  a  request  to 
attach  certain  exhibits  to  his  answer, 
the  deponent  explained  that  they  had 
already  been  attached  to  a  deposition 
given  by  him  in  another  case,  and  de- 
clared that  they  "are  hereto  again 
referred  to,  affirmed  and  m?de  part 
of  my  foregoing  answers  in  this 
case,"  the  exhibits  were  received  in 
evidence.  Pope  v.  Anthony,  (Tex. 
Civ.  App.),  68   S.   W.  521. 

But  books  and  papers  should  be 
exhibited  to  the  witness  when  giving 
his  testimony,  where  it  would  be 
necessary  to  exhibit  them  to  a  wit- 
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ness  so  testifying  upon  the  trial.  Nel- 
son V.  Chicap-o,  R.  I.  &  P.  R.  Co., 
38  Iowa  564;  Weider  v.  Conner,  9  Pa. 
St.  78. 

The  deposition  of  a  witness  upon 
the  identity  of  the  handwriting  of  an 
instrument  on  file  in  the  court,  based 
upon  the  inspection  of  a  photograph 
of  such  instrument  attached  to  the 
interrogatories  and  returned  with  the 
deposition,  is  inadmissible.  Eborn  v. 
Zimpelman,  47  Tex.  503,  26  Am.  Rep. 
315- 

Where  the  answers  in  a  deposition 
referred  exclusively  to  an  account 
which  was  not  attached,  nor  clearly 
identified,  they  were  rejected.  Shock- 
ley  V.  Morgan,  103  Ga.  156,  29  S.  E. 
694;  Huston  V.  Roots,  30  Ind.  461. 

74.  Apfel  V.  Crane,  83  Ah.  312, 
3  So.  863;  Miller  v.  Miller.  7  Ky.  L. 
R'P-  359;  Skinner  v.  Dayton,  5  Johns. 
Ch.  CN.  Y.)  191  ;  Susquehanna  &  W. 
Va.  R.  &  C.  Co.  V.  Quick,  61  Pa.  St. 
328;  Dodge  V.  Israel,  4  Wash.  C.  C. 
323,  4  Fed.  Cas.  No.  3.952;  The 
Peterhofif,  Blatchf.  Prize  Cis.  463,  19 
Fed.  Cas.  No.  11,024;  Dwyer  v.  Dun- 
bar, 5  Wall.    (U.  S.)   318. 

An  exhibit  will  not  be  excluded 
from  evidence  where  otherwise  prop- 
erly identified,  because  it  is  described 
in  the  deposition  as  marked  "  ex- 
hibit A  "  and  is  net  so  marked,  when 
there  is  no  oher  exhibit  annexed. 
Marvin  t'.  Raigan,  12  Cush.  (Mass.) 
132. 

75.  Humphries  v.  Dawson,  38 
Ala.  199.  See  also  Brumskill  v. 
James,   11   N.  Y.  294. 

Such  ponderous  exhibits  as  hotel 
registers  are  sufficiently  "  annexed 
to  "  a  deposition  when  sealed  up  by 
th^  magistrate  and  transmitted  to  the 
court  in  the  same  wra'^per  'vith  it. 
Shaw  V.  McGregory,  105  Mass.  96. 
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records  and  documents,  copies  should  be  attached  to  his  deposition. "" 
It  is  proper  to  attach  copies  of  deeds  and  papers  where  such  mi;Tht 
become  competent  evidence,  leaving  to  the  trial  court  the  question  of 
competency  in  any  particular  case.''^ 

10.  Failure  to  Examine  Witnesses  Named.  —  That  the  moving 
party  did  not  examine  all  ihe  witnesses  named  in  the  commission  or 
nolice  is  not  a  valid  objection  to  the  depositions  actually  taken.^^ 

XIV.  THE  RETURN. 

1.  Caption  and  Certificate.  —  A.  Necessity.  —  Ordinarily  the 
commissioner  or  officer  taking  a  deposition  must  return  therewi.h  a 
certificate  of  the  fact.''^'' 


76.  Mather  v.  Goddard,  7  Conn. 
304;  Wiggins  V.  Guier,  12  La.  Ann. 
177;  Christie  v.  Nagel,  2  Yeates 
(Pa.)  213;  Blackburn  v.  Crawford, 
3  Wall  (U.  S.)    175- 

Where  the  exhibit  is  part  of  public 
records  it  is  sufficient  to  attach  a 
copy.  Jackson  v.  Shepherd,  6  Cow. 
(N.  Y).  444. 

77.  Sabine  v.  Strong,  6  Mete. 
(Mass.)  270;  Hauenstein  v.  Gillespie, 
7Z  Miss.  742,  19  So.  673;  Burnham  v. 
Wood,  8  N.  H.  334;  Commercial 
Bank  v.  Union  Bank,  19  Barb.  (N. 
Y.)  391;  Allen  v.  Hoxey,  27  Tex. 
320;    Giles   V.   Paxson,   36  Fed.   882. 

See  also  Clarissa  v.  Edwards,  i 
Overt.  (Tenn.)  392;  Fisk  v.  Tank, 
12  Wis.  276.  78  Am.  Dec.  7:^7.  Du- 
mont  V.  McCracken,  6  Blackf.  (Ind.) 
355- 

Where  the  original  paper  or  docu- 
ment is  in  the  possession  of  some 
person  without  the  jurisdiction  who 
is  unwilling  to  surrender  possession 
of  it,  copies  thereof  attached  to  a 
deposition  and  properly  identified 
may  be  admitted  in  evidence  in  the 
discretion  of  the  court.  Fisher  v. 
Greene,  95  111.  94;  Thom  v.  Wilson, 
27  Ind.  370;  L'Herbettc  v.  Pittsfi'.ld 
National  Bank,  162  Mass.  137,  38  N. 
E.  368;  Lee  v.  Thorndike,  2  Mete. 
(Mass.)  313. 

The  absence  of  the  original  paper 
may  be  accounted  for  and  the  copy 
be  rendered  admissible.  Gimbcl  v. 
Hufford.  46  Ind.  125. 

Exhibits  produced  by  a  deponent 
in  answer  to  interrogatories  and  an- 
nexed to  his  deposition  are  not 
thereby  made  competent   evidence   if 


otherwise  incompetent  and  not  in- 
spected by  the  party  interrogating. 
Ashley  v.  Wolcott,  3  Gray  (Mass.) 
571. 

The  word  "  copy  "  does  not  neces- 
sarily imply  that  th?re  is  an  original, 
and  the  exhibit  will  not  necessarily 
be  excluded  from  evidence.  Banks 
V.  Richardson,  47  N.  C.  109. 

It  is  proper  for  a  witness  to  recite 
the  contents  of  a  note,  not  for  the 
purpose  of  proving  such  contents,  but 
to  identity  the  note.  Jones  v.  Hern- 
don,  29  N.  C.  79. 

78.  Barnhart  v.  Sternberger,  68 
Ga.  341 ;  Bramstein  v.  Crescent  Mut. 
Ins.  Co.,  24  La.  Ann.  589. 

But  the  court  may  allow  a  con- 
tinuance to  permit  the  other  party  to 
take  such  depositions.  Schunior  v. 
Russell,  83  Tex.  83,  18  S.  W.  484- 

79.  P:ople;  v^  Morine.  54  Cal. 
575;  People  V.  Mitchell,  64  Cal.  85, 
27  Pac.  862;  People  v.  Riley.  75  Cal. 
98,  16  Pac.  544;  Thomas  v.  Black, 
84  Cal.  221,  23  Pac.  1,037;  Stoddert 
V.  ^Manning,  2  Har.  &  G.  (xVld.)  147; 
People  V.  White,  22  Wend.  (N.  Y.) 
167 ;  Davis  v.  State,  9  Tex.  App. 
363;  Scott  V.  Horn,  9  Pa.  St.  407. 
See  also  Matthewson  v.  Wilson,  7 
Wkly.  N.  Cas.  (Pa.)  29;  Lutch.r  v. 
United  St,?tcs,  19  C.  C.  A.  259,  41 
U.  S.  App.  54,  72  Fed.  968.  But  see 
State  V.  Valentine,  29  N.   C.  225. 

A  certificate  that  the  commissioner 
has  "  taken  "  the  deposition  includes 
th;  examination  of  the  witness  and 
the  writing  down  of  his  answers. 
Ludlam  v,  Broderick,  15  N.  J.  L. 
269. 
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B.  Form.  —  Except  as  provided  by  statutes  and  rules  of  court, 
neither  a  separate  caption  or  preamble,^"  nor  any  particular  form  of 
caption  or  cer.ificate^^  is  required.  Statutes  and  rules  prescribing 
forms  of  caption  and  certificate,*-  and  the  indorsement  of  the  return 


Proved    by    Master's    Report It 

seems  that  the  omission  of  a  cer- 
tificate to  a  deposition  may  be  cured 
by  a  recital  of  the  taking  of  the 
deposition  in  the  master's  report. 
Smith  V.  Prcfitt,  82  Va.  832,  i  S.  E. 
67.  An  uncertified  deposition  was 
permitted  to  be  proved  after  the 
death  of  the  witness,  by  the  deposi- 
tion of  the  magistrate  who  took  it. 
Wood  V.  Fleetwood,  19  Mo.  529. 
But  see  Amcry  v.  Fellowes,  5  Mass. 
219. 

Eevenud  Stamp.  —  Depositions  will 
not  be  suppressed  because  the  no- 
tary's certificate  does  not  bear  an  in- 
ternal revenue  stamp.  Magic  Pack- 
ing Co.  V.  Stone-Ordean  Wells  Co., 
158  Ind.  538,  64  N.  E.  II. 

When  Certificate  Made.  —  The  cap- 
tion to  the  deposition  may  be  drawn 
after  the  examination  has  been  fin- 
ished. Sayre  v.  Sayre,  14  N.  J.  L. 
487.  The  certificate  need  not  be 
made  immediately  at  the  close  of  the 
examination,  if  there  is  no  statutory 
rule  which  requires  it  and  it  is  made 
within  a  reasonable  time  thereafter. 
Lee  V.  Burke,  10  La.  534.  See  also 
Morgan  v.  Jones,  44  Conn.  225. 

80.  Boykin  v.  Sm.ith,  65  Ala.  294  ; 
Flourncy  v.  First  Nat.  Bank,  79  Ga. 
810,  2  S.  E.  547;  Currier  v.  Boston 
&  M.  R.  R.,  31  N.  H.  209. 

81.  Boykin  v.  Smith,  65  Ala.  294; 
Behrcnsmeyer  v.  Kreitz,  135  III.  591, 
26  N..  E.  704;  Cain  v.  Lotb,  26  La. 
Ann.  616;  Murray  v.  Larabie,  8 
Mont.  2c8,  19  Pac.  574;  Sheldon  v. 
Wood,  2  Bosw.  267;  Clark  v.  Ellis, 
9  Or.  128  (wh:n  taken  out  of  state)  ; 
Kerry  v.  State,  17  Tex.  i^p.  178,  50 
Am.  Rep.  122;  Golden  v.  State,  22 
Tex.  App.  I,  2  S.  W,  531 ;  Nye  v. 
Spalding,   11   Vt.  501. 

"  A  certificate  of  this  character  is 
not  required  to  be  made  with  all  the 
particularity  and  technicality  of  en- 
tries of  judicial  proceedings,  and 
is  to  receive  only  a  fair  and  reason- 
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able  construction."  Lyon  v.  Ely,  24 
Conn.  507. 

Forms  of  Certificates For  forms 

of  captions  and  certificates,  see  Rob- 
erts V.  Fleming,  31  Ala.  683;  Stetson 
V.  Lyons,  34  Ala.  140;  Illinois  Cen- 
tral R.  Co.  V.  Cowles,  32  111.  117; 
Walkup  V.  Pratt,  5  Har.  &  J.  (Md.) 
51 ;  Warlick  v.  Peterson,  58  Mo. 
408;  Vawter  v.  Hultz,  112  Mo.  633, 
20  S.  W.  689;  Glidden  v.  Moore,  14 
Neb.  84,  15  N.  W.  326,  45  Am.  Rep. 
98;  Blackie  v.  Cooney,  8  Nev.  41; 
Street  v.  Andrews,  115  N.  C.  417,  20 
S.  E.  450;  Clark  v.  Ellis,  9  Or.  128; 
Harris  v.  Wall,  7  How.  (U.  S.) 
693;  Spaids  V.  Cooley,  113  U.  S.  278. 

82.  Bickley  v.  Bickley,  136  Ala. 
548,  34  So.  946;  Nye  v.  Spalding,  11 
Vt.  501. 

Statutory  Forms.  —  "  No  mere 
verbal  strictness,  like  that  applied  to 
dilatory  pleas,  has  ever  been  al- 
lowed, but  the  question  has  always 
been,  has  there  been  a  substantial 
compliance  with  the  law,  giving  the 
language  used  a  reasonable  and  sen- 
sible interpretation."  Poland,  C. 
J.,  in  McCrillis  v.  McCrillis,  38  Vt. 
135-  Where  a  form  of  caption  and 
certificate  is  prescribed  by  statute,  it 
must  be  substantially  followed. 
Lund  V.  Dawes,  41  Vt.  370.  But  it 
need  not  be  literally  followed.  But 
see  Sanders  v.  Howe,  i  D.  Chip. 
(Vt.)  363.  Under  a  statute  which 
seemed  to  contemplate  a  separate 
caption  and  certificate  and  the  sign- 
ing of  each  by  the  commissioner,  a 
deposition  was  admitted  in  evid.nce 
although  the  caption  and  certificate 
were  written  together  and  the  com- 
missioner signed  but  once.  Haux- 
hurst  V.  Hovey,  26  Vt.  544.  It  has 
been  suggested  that  where  the  stat- 
ute prescribes  a  form  of  certificate,  a 
rather  strict  conformity  thereto 
should  be  required.  Western  Union 
Telegraph  Co.  v.  Collins,  45  Kan.  88. 
25  Pac.  187,  10  L.  R.  A.  515. 
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upon   the   commission,®^   and   the   like,   are   generally   regarded   as 
directory. 

It  has  generally  been  held  proper  to  consider  together,  for  the  pur- 
pose of  aiding  each  other,  the  caption  and  certificate,  or  caption,  cer- 
tificate and  commission,®*  or  the  caption,  certificate  and  notice  of 
taking  the  deposi.ion  referred  to  in  the  certificate,^^  or  the  caption, 


83.  Indorsing  Returns  on  Com- 
mission—  It  has  been  held  a  sub- 
stantial compliance  with  a  statute  re- 
quiring the  endorsement  of  the  re- 
turn on  the  commission  to  write  the 
same  upon  a  blank  sheet  of  paper 
attached  to  the  commission;  Gordon 
V.  Nelson,  i6  La.  321 ;  Cook  v.  Bell, 
18  Mich.  387;  Tyson  v.  Kane,  3 
Minn.  287  (Gil.  197)  ;  Pendell  v. 
Coon,  20  N.  Y.  134,  disapproving 
Fleming  v.  Hollenback,  7  Barb.  271; 
Philips  V.  Philips,  4  Jur.  (Eng.)  599. 
CoH/ra.  —  Beatty  v.  Ambs,  11  Minn. 
331.  Or  upon  the  interrogatories  or 
depositions  attached  to  the  commis- 
sion. Hall  V.  Barton,  25  Barb.  (N. 
Y.)  274;  McCleary  v.  Edwards,  27 
Barb.  (N.  Y.)  239;  Pendell  v.  Coon, 
20  N.  Y.  134. 

The  words,  "  the  execution  of  this 
commission  appears  in  certain  sched- 
ules hereto  annexed,"  signed  by  the 
commissioner,  is  a  sufficient  endorse- 
m:nt  of  the  return  on  the  commis- 
sion, where  the  schedules  referred  to 
show  that  the  witness  was  properly 
sworn  and  examined.  Goodyear  v. 
Vosburgh,  41  How.  Pr.   (N.  Y.)  421. 

Return  on  Envelope — A  return 
endorsed  on  the  envelope  was  held 
insufficient.     Philips,   4   Jur-    (Eng.) 

599- 

a4.  United  States.  — Jones  z;.  Ore- 
gon Central  R.  Co.,  3  Sawy.  523,  13 
Fed.  Cas.  No.  7486. 

Akbama.  — King  v.  King,  28  Ala. 
315;  Broadnax  v.  Sullivan,  29  Ala. 
320;  Birmingham  Lnion  R.  Co.  v. 
Alexander.  93  Ala.  I33>  9  So.  525. 

Georgia.  —  Johnson  v.  Clarke,  22 
Ga.   541  ;    Mathis  v.   Colbert,   24  Ga. 

384- 

/i//uoi5.  —  Greene  County  v.  Bled- 
soe, 12  111.  267;  Kendall  v.  Limberg, 

69  111.  355-  o      .      ,     ^ 

Indiana.  —  Atkinson  v.  Starbuck,  0 

Blackf.  353- 

Iowa.  — Jones  v.  Smith,  6  Iowa 
229. 


Mississihtti.  —  Henderson  v.  Car- 
gill,  31   Miss.  367- 

Missouri.  —  Vawter  v.  Hultz,  112 
Mo.  633,  20  S.  W.  689;  Borders  v. 
Barber,  81   Mo.  636. 

Nehra:^ka.  —  ]\lcClintock  v.  State 
Bank,  52  Neb.  130,  71  N.  \y.  978. 

Nczi'  Hampshire.  —  Currier  v.  Bos- 
ton &  M.  R.  R.,  31  N.  H.  209. 

New  York.  —  Goodyear  v.  Vos- 
burgh,  41  How.  Pr.  421. 

Ohio.  —  Timms  v.  Wayne,  i  Handy 
400. 

South  Carolina.  —  Henderson  v. 
Williams,  57  S.  C.  i,  35  S.  E.  261; 
Wallingfora  v.  Western  Union  Tele- 
graph Co.,  60  S.  C.  201,  38  S.  E.  443- 

Te.\as.  —  Carroll  v.  Welch,  26  Tex. 
147;  Houston  &  T.  C.  R.  Co.  v. 
Larkin,  64  1  ex.  454 ;  Bush  v.  Barron, 
78  Tex.  5,  14  S.  W.  238. 

Virginia.  —  Steptoe  v.  Read,  19 
Gratt.  I. 

See  also  Tussey  v.  Behmer,  9 
Lane.  Bar  (Pa.)  45",  Atkinson  v.  St. 
Croix  Mfg.  Co.,  24  Me.  171.  But  see 
Southern  Pacific  R.  Co.  v.  Royal, 
(Tex.  Civ.  App.),  23  S.  W.  316; 
Slaughter  v.   Rivenbank,  35  Tex.  68. 

Aiding  Certificate  by  Rule  of  Court. 
So  the  caption  and  certificate  and  a 
copy  of  the  rule  of  court  attached  to 
the  return  may  be  considered  to- 
gether. Vincent  v.  Huff,  8  Serg.  & 
R.    (Pa.)   381. 

The  caption,  certificate,  notice,  in- 
terrogatories and  order  may  be  con- 
sidered together.  Merrill  v.  Dawson, 
Hemp.  563,  17  Fed.  Cas.  No.  9.469; 
affirmed  Fowler  v.  Merrill,  li  How. 
(U.  S.)   375- 

Aiding  Certificate  by  Deposition. 
It  has  been  held  proper  to  supply  the 
deficiencies  in  the  certificate  by  state- 
ments contained  in  the  deposition. 
Missouri,  K.  &  T.  R.  Co.  v.  Denton, 
(Te.x.  Civ.  App.),  68  S.  W.  336; 
Wanzer  v.  Hardy.  4  W^is.  229. 

05.  Illinois  Central  R.  Co.  v. 
Cowles,  2)2  111.  116;  AtAir.scn  f .  Star- 
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certificate  and  any  written  agreement  of  the  parties  relating  to  the 
taking  of  the  deposition  referred  to  in  the  certificate  and  annexed 
thereto.^"  Depositions  should  not  be  rejected  for  clerical  errors  and 
omissions  in  the  caption  and  certificate  which  do  not  affect  the 
meaning.*' 

Several  Depositions.  —  But  one  caption  and  certificate  to  several  dep- 
ositions taken  under  a  single  commission  or  notice  are  required.** 

C.  Matters  Certified.  —  a.  In  General.  —  It  has  generally  been 
held  sufficient,  on  principle,  to  certify  the  taking  of  depositions  in 
general  terms.*^  There  is  a  presumption  that  the  commissioner  or 
officer  has  performed  his  duty ;  and  if  his  acts  are  certified,  the 
manner  of  performing  those  acts  need  not  be  set  forth  with  any 
greater  detail  than  is  required  by  express  statutes  and  rules  of 
court. ^°     It  is  not  permissible,  however,  to  prove  by  parol  evidence 


buck,  6  Bhckf.  (Ind.)  353;  Clogg 
V.  MacDaniel,  89  Md.  416,  43  Atl. 
795;  Moss  V.  Booth,  34  Mo.  316; 
Warlick  v.  Peterson,  58  Mo.  408; 
Wallev  V.  Gentry,  68  Mo.  App.  298; 
Tilghman  v.  Fisher,  9  Watts  (Pa.) 
441;  Dean  v.  Millard,  I  R.  I.  283; 
Bulvvinkle  v.  Cramer,  30  S.  C.  153,  8 
S.  E.  689;  Henderson  v.  Williams,  57 
S.  C.  I,  35  S.  E.  261;  Wallingford 
V.  Western  Union  Telegraph  Co.,  60 
S.  C.  201,  38  S.  E.  443;  Read  v. 
Patterson,  79  Tenn.  430. 

C3.     Bates  v.  Macck,  31  Vt.  456. 

87.  Stone  v.  Stilwell,  23  Ark.  444; 
Payne  v.  West,  99  Ind.  390;  Jones  f. 
Smith,  6  Iowa  229;  Kidder  v.  Blais- 
dtll  45  Me.  461 ;  Borders  v.  Barber, 
81  AIo.  636;  Lockhart  v.  Mackie,  2 
Nev.  294;  Hard  v.  Brown,  18  Vt.  87; 
Davis  V.  Davis,  48  Vt.  502;  Bussard 
V.  Catalino.  2  Cranch  C.  C.  421,  4 
Fed.  Cas.  No.  2,228. 

S'e  also  "  Certificate  of  Court  and 
Cause." 

Jurisdictional  Defect.  —  But  the 
court  will  not  supply  the  word  that 
is  jurisdictional  where  another  might 
be  as  fairly  intended.  Dunkle  v. 
Worcester,  5  Eiss.  102,  8  Fed.  Cas. 
No.  4,162. 

eS.  Gulf  City  Ins.  Co.  v.  Stephens, 
51  Ala.  T2I ;  Pralns  v.  Pacific  Gold 
and  Silver  Min.  Co.,  35  Cal.  30; 
Howe  V.  Pierson,  12  Gray  (Mass.) 
26;  Day  V.  Raguet,  14  Minn.  27^; 
Lord  V.  Seigel,  5  Mo.  App.  582; 
Morss  V.  Palmer,  15  Pa.  St.  51.  Sep- 
arate certificates  for  the  interroga- 
tories   and     cross-interrogatories   are 
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not  required.    Westcott  v.  Alliston,  i 
Del.  Ch.  74. 

Different  Actions.  —  There  must  be 
separate  captions  and  certificates  for 
depositions  taken  in  different  actions 
at  the  same  time.  Phipps  v.  Cald- 
well, I  Pleisk   (Tenn.)   349. 

89.  De  Witt  v.  Bigelow,  11  Ala. 
480;  King  V.  King,  28  Ala.  315;  Sa- 
bine V.  Strong,  6  iVIetc.  (Mass.)  270; 
Barron  v.  Pettes,  18  Vt.  385. 

But  see  Johnson  v.  Perry,  54  Vt. 
459;  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  186,  3  Fed.  Cas.  No. 
1,694. 

Surplusage.  —  A  commissioner's 
opinion  as  to  the  sufficiency  of  the 
proof  contained  in  the  deposition  is 
mere  surplusage  and  is  not  ground 
for  rejecting  the  deposition.  Lee  1/. 
Burke,  10  La.  534. 

Pursuant  to  Commission. — It  seems 
that  it  should  affirmatively  appear 
that  depositions  have  been  taken 
under  a  commission.  Davis  v.  Allen, 
14  Pick.   (Mass.)  313. 

90.  Alabama.  —  Dearman  v.  D:ar- 
man,  5  Ala.  202;  Luckie  v.  Carothers, 
5  Ala.  290;  Thrasher  v.  Ingram,  32 
Ala.  645. 

Idaho.  —  Darby  v.  Heagerty,  2 
Idaho  260,  T3  Pac.  85. 

Indiana.  —  Guthrie  v.  Buckeye  Can- 
ncl  Coal  Co.,  65  Ind.  543. 

Missouri.  —  Walley  v.  Gentry,  68 
Mo.  App.  298. 

Nebraska.  —  Donovan  v.  Hibbler, 
(N'.b.),  92  N.  W.  637- 

Nevada.  —  Elackie  v.  Cooney,  8 
Nev.  41 ;  State  v.  Depoister,  21  Nev. 
107,  25  Pac.   1,000. 
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matters  which  a  statute  requires  to  be  certified.®* 


Neiv  York.  —  Williams  v.  Eldridge, 
I  Hill  249;  People  v.  Restell,  3  Hill 
289;  Sheldon  v.  Wood,  2  Bosw.  267. 

Texas.  — Wousion  &  T.  C.  R.  Co. 
V.  Larkin,  64  Tex.  454. 

IVisconsin.  —  Horicn  v.  Arnold,  18 
Wis.  212. 

See  also  People  v.  Grundell,  75 
Cal.  301,  17  Pac.  214.  But  see  Peo- 
ple V.  Morine,  54  Cal.  575 ;  Goodhue 
V.  Grant,  i  Pin.  (Wis.)  556.  And 
contra,  Ball  v.  Sykes,  70  Iowa  525, 
30  N.  W.  929. 

Sufficiency  of  Certificate.  —  "  In 
general,  it  has  bten  considered  suf- 
ficient, if  it  appear  that  the  interrog- 
atories have  been  put  and  answered, 
and  the  deponent  sworn,  and  the 
commission  returned  executed."  Reed 
V.  Boardman,  20  Pick.  (Mass.)  44. 
To  the  same  effect  see  Amherst  Bank 
V.  Root,  2  Mete.  (Mass.)  522;  also 
Brown  v.  King,  5  Mete.  (Mass.)   173. 

A  return,  showing  that  the  witness 
was  sworn  and  examined  under  a 
commission,  and  signed  by  the  com- 
missioners, as  such,  has  been  held 
sufficient.  Bolte  v.  Van  Rooten,  4 
Johns.  (N.  Y.)  130.  See  also  Clark 
V.  Ellis,  9  Or.   128. 

A  certificate  which  shows  that  the 
witness  was  sworn  to  testify  in  the 
cause,  and  that  his  testimony  was 
reduced  to  writing  and  subscribed 
bv  him  in  the  presence  of  the  officer 
at  the  time  and  place  specified  in  the 
notice,  is  ordinarily  sufficient.  Moss 
V.  Booth,  34  i\Jo.  316;  Thomas  v. 
Wheeler,  47  Mo.  363. 

A  certificate  that  the  witness  was 
known  to  the  commissioner  and  was 
duly  sworn  and  his  testimony  taken 
down  and  subscribed  in  the  presence 
of  the  commissioner  at  a  certain  time 
and  place  has  been  held  sufficient. 
Stetson  V.  Lyons,  34  Ala.  140.  See 
also  Roberts  v.  Fleming,  31  Ala.  683; 
Boykin  v.  Smith,  65  Ala.  294. 

A  certificate  that  the  deposition 
was  taken  by  the  commissioner  and 
sworn  to  and  subscribed  before  him 
has  been  held  a  sufficient  p races  ver- 
bal of  the  manner  of  taking  it.  Beale 
V.  Brandt,  7  La.  583;  Winn  v.  Two- 
good,  9  La.  422.  But  see  Succession 
of  Connolly,  6  La.   Ann.  .1*79. 

A  caption  showing  that  the  witness 


was  first  sworn,  and  when  and  where 
and  by  what  authority  the  deposition 
of  the  witness  was  taken,  was  held  a 
suffi.cient  proces  verbal.  Ferriber  v. 
Latting,  9  La.  Ann.  169;  Cain  v. 
Lceb,  26  La.  Ann.  616;  Blair  v.  Col- 
lins, 15  La.  Ann.  683. 

Mere  Jurat. —  But  a  mere  jurat  is 
not  a  sufficient  certification.  People 
V.  Morine,  54  Cal.  575 ;  Succession  of 
Connolly,  6  La.  Ann.  479;  Murray  v. 
Larabie,  8  Mont.  208,  19  Pac.  574. 
See  also  Porter  v.  Beltzhoover,  2 
Har.  (Del.)  484.  But  see  People  v. 
Riley,  75  Cal.  98,   16  Pac.  544.. 

The  signature  of  the  commissioner 
at  the  bottom  of  the  commission,  to- 
gether with  a  recital  at  the  top 
thereof  "  I,  S.  W.,  being  duly  sworn, 
in  answer  to  the  first  interrogatory," 
etc.,  was  held  an  insufficient  certifi- 
cate. Bailis  V.  Cochran,  2  Johns.  (N. 
Y.)  417. 

But  a  certificate  that  "  the  forego- 
ing testimony  was  sworn  to  and  sub- 
scribed before  me  this  October  16, 
1888.  J.  T.  Washington,  J.  P.,"  etc., 
was  held  sufficient.  Clark  v.  State, 
28  Tex.  App.  189,  12  S.  W.  729,  19 
Am.  St.  Rep.  817.  But  see  Homber- 
ger  V.  Alexander,  11  Utah  363,  40 
Pac.  260. 

Signature  and  Seal  of  Commis- 
sioner,—It  was  held,  in  Pennsyl- 
vania, a  sufficient  execution  of  an  ex 
parte  commission  that  the  commis- 
sioners annexed  their  names  to  the 
deposition  and  put  their  seals  upon 
the  envelope.  Nussear  v.  Arnold,  13 
Serg.  &  R.  (Pa.)  323.  But  the  sig- 
nature of  the  commissioner  upon  the 
deposition  was  not  alone  a  sufficient 
certificate.  Scott  v.  Horn,  9  Pa.  St. 
407. 

Under  Earlier  Statutes But  un- 
der the  United  States  Judiciary  Act 
of  1789  and  similar  statutes,  the  cer- 
tificate must  hive  certified,  in  detail, 
the  manner  in  which  a  commis- 
sioner executed  the  commission. 
Johnson  v.  Booth,  i  Handy  (Ohio) 
42;  Beidell  v.  Cook,  i  Handy  (Ohio) 
94;  Jones  V.  Knowles.  i  Cranch  C.  C. 
(U.  S.)  523,  13  Fed.  Cas.  No. 
7,474;  Bell  V.  Morrison,  i  Pet. 
S.)   351. 

91.     Harris  v.   Wall,   7   Hew. 
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What  law  Governs.  —  As  a  rule,  ihe  certificate  must  conform  to 
the  requirements  of  the  law  of  the  place  where  the  deposition  is  to 
be  used,  but  the  statulies,  or  se'tled  practice,  of  some  states  permit 
the  use  of  depositions  taken  and  certified  according  to  the  law  of  the 
place  where  taken. '^^ 

Agreements  of  Parties.  —  When  a  deposition  is  taken  under  an 
agreement  of  parties,  it  suffices  that  the  certificate  meets  the  require- 
ments of  the  agreement. ^^  And  the  parties  may  agree  to  waive  the 
cer.ificate  or  any  informalities  and  omissions  therein.^* 

b.  Particular  Matters.  —  (1.)  Court  and  Cause.  —  The  caption 
and  certificate  together  must  show  the  court  and  cause  in  which  the 
depositions  are  to  be  used,°^  but  they  need  not  show  the  nature  of 


S.")  693.  And  see  notes  immediately 
following. 

92.  Henderson  v.  Cargill,  31  Miss. 
367;  Danfcnh  v.  Reynolds,  i  Vt.  259. 

Presumption  as  to  Law But   in 

the  absence  of  proof  of  the  laws  of 
the  state  where  the  deposition  was 
taken,  the  sufficiency  of  the  certifi- 
cate may  be  determined  by  the  law  of 
the  place  where  it  is  to  be  used. 
Coopwood  V.  Foster,  12  Smed.  &  M. 
(Miss.)   718. 

93.  Elgin  V.  Hill,  27  Cal.  372; 
People  V .  Grundell,  75  Cal.  301,  17 
Pac.  214;  Shorter  v.  Marshall,  49 
Ga.  31 ;  Knight  v.  Emmons,  4  Mich. 
554;  Creamer  v.  Jackson,  4  Abb.  Pr. 
(N.  Y.)  413;  Bates  v.  Maeck,  31  Vt. 
456. 

94.  Shoemake  v.  Smith,  80  la. 
6S5i  45  N.  W.  744;  Knight  v.  Em- 
mons, 4  Mich.  554;  Lockhart  v. 
Mackie,  2  Nev.  294. 

"Waiver.  —  A  stipulation  that  dep- 
ositions may  be  used  as  evidence  is 
a  waiver  of  an  objection  that  the  re- 
turn does  not  certify  the  cause  for 
taking  the  denosition.  Douglass  v. 
Rogers,  4  Wis.  304. 

95.  Corgan  v.  Anderson,  30  III. 
95;  Mincke  v.  Skinner,  44  Mo.  92; 
Rand  v.  Dodge,  17  N.  H.  343;  Bew- 
ley  V.  Ottingtr,  i  Heisk.  (Tenn.) 
354;  Slaughter  v.  Rivenbank,  35  Tex. 
68:  Sanders  v.  Howe,  i  D.  Chip. 
(Vt.)  363;  Plimpton  v.  Somerset,  42 
Vt.  35;  Centre  v.  Keene,  2  Cranch  C. 
C.  198,  5  Fed.  Cas.  No.  2,553;  Mur- 
ray V.  Marsh,  Brunner  Col.  Cas.  22, 
17  Fed.  Cas  No.  9,965;  Murray  v. 
Marsh,  2  Hayw.  (N.  C.)  290,  472; 
Donahue  v.   Roberts,    19    Fed.    863. 
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See  also  Knight  v.  Nichols,  34  Me. 
20S. 

Entitling  the  Return A  caption 

sufficiently  states  the  cause  in  which 
the  deposition  is  to  be  used,  if  it 
names  the  court  and  parties.  Knight 
V.  Nichols,  34  Me.  208. 

A  caption  reciting  "  taken  at  the 
request  of  R.  M.,  defendant,  and  to 
be  used  in  an  action  now  pending 
between  him  and  E.  M.,  plaintiff," 
and  naming  the  court  sufficiently  de- 
scribes the  cause.  McCrillis  v.  Mc- 
Crillis,  38  Vt.  135- 

Naming  the  defendants  as  "  H.  C. 
and  N.  B.  Flanagan  "  is  not  ground 
to  exclude  a  deposition.  Adams  v. 
Flanagan,  36  Vt.  400. 

Naming  All  Parties.  —  Under  the 
United  States  judiciary  act  of  1789 
the  caption,  or  some  part  of  the  depo- 
sition, must  have  named  all  the  par- 
ties, plaintiff  and  defendant.  Peyton 
V.  Veitch,  2  Cranch  C.  C.  123,  19 
Fed.  Cas.  No.  11,057;  Smith  v.  Cole- 
man, 2  Cranch  C.  C.  237,  22  Fed. 
Cas.  No.  13,029;  Waskern  v.  Dia- 
mond, Hemp.  701,  29  Fed.  Cas.  No. 
17,248. 

The  sime  rule  obtains  in  Vermont. 
Swift  V.  Cobb.  10  Vt.  282;  Haskins 
V.  Smith,  17  Vt.  263. 

But  it  was  sufficient  if  all  the 
names  appeared  at  any  place  in  the 
return.  Merrill  v.  Dawson,  Hemp. 
563,   17  Fed.  Cas.  No.  9,469. 

But  under  the  act  of  1872,  it  is  not 
necessary  to  name  all  the  parties.  It 
is  sufficient  to  stvle  the  case  thus: 
"A.  B.  ct  al.,  plaintiffs,  v.  C.  D. 
et  al.,  defendants."  Egbert  v.  Citi- 
zens' Ins.  Co.,  7  Fed.  47. 
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the  action.""     If  the  court  and  action  are  fairly  identified,  mistakes 
and  omissions  in  the  names  thereof  are  not  fatal  lo  the  return."-'^ 


The  general  rule  is  that  the  names 
of  all  the  parties  need  not  be  men- 
tioned, if  the  suit  be  identified.  Jones 
V.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  24  Am.  Dec.  716. 

Referenca  to  Commission  and  In- 
terrogatories  It  seems  to  be  suffi- 
cient that  the  name  of  the  case  ap- 
pears in  the  commission  or  interrog- 
atories which  are  referred  to  in  the 
certificate.  Johnson  v.  Clarke,  22  Ga. 
541 ;  Henderson  v.  Cargill,  31  Miss. 
367;  Di.Kon  V.  Steele,  5  Hayw. 
(Tenn.)  28. 

Contra.  —  Slaughter  v.  Rivenbank, 
35  Tex.  68;  Southern  Pac.  R.  Co.  v. 
Royal,  (Tex.  Civ.  App.),  23  S.  W. 
316. 

Two  Actions  Having  Same  Title. 
Where  the  certificate  is  entitled  as  an 
action  between  A.  B.  and  C.  D.,  it 
may  be  read  on  the  trial  of  an  ac- 
tion bearing  that  title,  although  an- 
other action  of  the  same  title  is  pend- 
ing in  the  same  court.  Hale  v.  Sillo- 
way,  3  Allen    (Mass.)    358. 

On  Change  of  Venue.  —  Where  a 
change  of  venue  is  taken  after  the  is- 
suance of  the  commission  and  before 
its  execution,  the  papers  may  be  en- 
titled in  the  court  granting  the  com- 
mission. Helm  V.  Shackleford,  5  J. 
J.  Marsh  (Ky.)   390. 

96.  Scott  V.  Perkins,  28  Me.  22, 
48  Am.  Dec.  470;  Dupy  v.  Wick- 
wire,  I  D.  Chip.  (Vt.)  237,  6  Am. 
Drc.  729. 

Nature  of  the  Action The  re- 
turn need  not  show  that  the  action 
is  a  qui  tain  action.  Cotton  v.  Rut- 
ledge,  S3  Ala.  no. 

A  deposition  is  not  inadmissible 
because  it  is  described  in  the  caption 
as  taken  in  a  proceeding  of  forcible 
entry  and  detainer  and  the  proceed- 
ing is  in  fact  for  an  unlawful  de- 
tainer. Cales  V.  Miller,  8  Gratt 
(Va.)  6. 

97.  England.  —  Brydges  v.  Bran- 
fill,  12  Sim.  334,  II  L.  J.  Ch.  12; 
Jones  V.  Smith,  2  Y.  &  Coll.  C.  C. 
42,  12  L.  J.  Ch.  432,  6  Jur.  1,078; 
Ccmstock  V.  Burrowes,   13  U.  C.  R. 


.439- 


United     States.  — Van     Ness      v. 


Hcineke,  2  Cranch  C.  C.  2-59,  28 
Fed.  Cas.  No.  16,866;  Buckmgham 
V.  Burgess,  3  McLean  368,  4  Fed 
Cas.  No.  2,088;  Voce  v.  Lawrence,  4 
McLean  203,  28  Fed.  Cas.  No.  i6,979- 

Colorado.  —  Glenn  v.  Brush,  3 
Colo.  26. 

Connecticut.  —  Thompson  v.  Stew- 
art, 3  Conn.  171,  8  Am.  Dec.  168. 

Georgia.  —  Mathis  v.  Colbert,  24 
Ga.  384;  Louisville  &  N.  R.  Co.  v. 
Chaffin,  84  Ga.  519,  n  S.  E.  891. 

///mo!J.  —  Rockford,  R.  L  &  St. 
L.   R.   Co.  V.   Coppinger,  66   111.  510. 

Iowa.  —  Grimes  v.   Martin,  10  Iowa 

347- 

Mam^.  — State  v.  Kimball,  50  Me. 
409. 

Mississit>t)i.  —  Henderson  v.  Car- 
gill,  31  Miss.  367. 

Tennessee.  —  Dixon  v.  Steel;,  $ 
Hayw.  28. 

Te.xas.  —  Anderson  v.  Jackson, 
(Tex.),  13  S.  W.  30. 

Vermont.  —  Hayward  Rubber  Co. 
V.  Dunklee,  30  Vt.  29;  Mann  v. 
Birchard,  40  Vt.  326;  Spaulding  v. 
Robbins,  42  Vt.  90. 

West  Virginia.  —  Hunter  v.  Rob- 
inson, 5  W.  Va.  272. 

See  also  St.  Louis  &  S.  F.  R.  Co. 
V.  French,  56  Kan.  584,  44  Pac.  12; 
Bartley  v.  McKinney,  28  Gratt.  (Va.) 
750.  But  see  Centre  v.  Keene,  2 
Cranch  C.  C.  198,  5  Fed.  Cas.  No. 
2,553;  Albn  V.  Blunt,  2  Woodb.  & 
M.  121,  2  Robb.  Pat.  Cas.  530,  I 
Fed.  Cas.  No.  217;  Pritchard  v. 
Foulkes,  5  Myl.  &  C.  (Eng.)  330,  10 
L.  J.  Ch.  17,  4  Jur.  1.006,  affirming 
2  Beav.  133;  Doe  v.  McLaughlin,  5 
All.    (New  Bruns.)    54. 

It  is  sufficirnt  that  the  name  of  the 
county  and  state  be  disclosed  by  fair 
intendment  from  the  entitled  caption. 
Spaulding  v.  Robbins,  42  Vt.  90. 

Use  of  Initials The  use  of  the 

initials  of  the  Christian  name  of  a 
party  is  a  mere  irregularity.  Grimes 
V.  Martin,   10  Iowa  347. 

So  is  a  mistake  in,  or  th:  omission 
of,  the  initial  letter  of  the  middle 
name  of  a  party.  Honkins  v.  Wat- 
son,  17  Vt.  91;;   Walbridge  v.   Kib- 
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(2.)  Time  and  Place  of  Use.  —  In  a  few  states  they  must  show  the 
term  of  court  and  place  at  which  the  depositions  are  to  be  used.**" 

(3.)  Identity  of  Officer.  —  They  must  show  who  took  the  deposi- 
tions f^  but  the  identity  of  the  person  taking  them  wi  h  a  person  of 
the  same  name  designated  by  the  commission  or  notice  will  be  pre- 


bee,  20  Vt.  543;  Allen  v.  Taylor,  26 
Vt.  599- 

Misiakes  in  Names.  —  Giving  the 
Christian  name  of  a  defendant  as 
Edward  instead  of  Edwin,  where  the 
parties  were  not  misled,  is  a  mere 
irregularity.  Mann  v.  Birchard,  40 
Vt.  326. 

So  is  styling  the  plaintiff  William 
Robinson,  Administrator,  instead  of 
Wallace  Robinson,  Administrator. 
Hunter  v.  Robinson,  5  W.  Va.  272. 

That  the  plaintiff  was  wrongly 
named  in  the  body  of  the  deposition, 
where  he  was  correctly  named  in  the 
title,  was  held  not  sufficient  ground 
for  rejecting  the  deposition.  Voce 
V.  Lawrence,  4  McLean  203,  28  Fed. 
Cas.  No.  16,979. 

The  use  of  the  contractions  "  Plff." 
and  "  Deft."  in  entitling  a  return. 
are  not  fatal  thereto.  Frank  v.  Car- 
son, 15  C.  P.   (Ont.)   135. 

The  reversal  of  the  names  of  the 
parties  is  not  sufficient  ground  to 
suppress  a  deposition,  where  the  ad- 
verse party  appeared  at  the  taking 
and  cross-examined  the  witness. 
Rockford,  R.  &  St.  L.  R.  Co.  v.  Cop- 
pinger,  66  111.  510. 

98.  Pike  V.  Blake,  8  Vt.  400; 
Plimpton  V.  Somerset,  42  Vt.  35. 
See  also  Martin  v.  Farnham,  25  N. 
H.   195;   Davis  V.   Davis,  48  Vt.  502. 

Time   and    Place    of   Trial It    is 

sufficient  to  state  the  term  of  the 
court  as  that  "next"  to  be  holden, 
etc.  Clark  v.  Brown,  i^  Vt.  658; 
Churchill  v.  Briggs,  24  Vt.  498.  See 
also  Gallup  v.  Spencer,  19  Vt.  327. 

It  is  not  necessary  to  state  the 
town  where  the  court  will  be  held, 
where  the  name  of  the  county  is 
given.  Chandler  v.  Spear,  22  Vt. 
388;  Churchill  v.  Briggs,  24  Vt.  498. 

Where  the  return  names  the  town 
where  the  case  is  to  be  tried,  the 
court  will  take  judicial  notice  of  the 
county.  Kidder  v.  Blaisdell,  45  Me. 
461. 

Where  the  return  recited  that  the 
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deposition  was  taken  pursuant  to  a 
written  agreement  by  the  parties, 
appended  to  the  deposition,  it  was 
held  not  to  be  necessary  to  state  the 
time  and  place  of  the  trial  in  which 
the  deposition  was  to  be  used. 
Bates  V.  Alaeck,  31   Vt.  456. 

99.  Porter  v.  Beltzhoover,  2  Har. 
(Del.)  484;  Corgan  v.  Anderson,  30 
111.  95;  Pendery  v.  Crescent  Mut. 
Ins.  Co.,  21  La.  Ann.  410;  Powers 
V.  Shepard,  21  N.  H.  60,  53  Am. 
Dec.  168;  Dane  v.  Mace,  27  N.  H. 
533.  See  also  McClintock  v.  State 
Bank,  52  Neb.  130,  71  N.  W.  978. 

By  Whom  Taken.  —  It  sufficiently 
appears  that  a  deposition  was  tak:n 
by  the  commissioner,  when  the  cap- 
tion recites  that  it  was  taken  before 
him  at  his  office,  and  the  jurat  shows 
that  it  was  sworn  to  and  subscribed 
before  him.  Bailey  v.  Wiggins,  i 
Houst.   (Del.)   299. 

Where  a  certificate  recited  that  the 
depositions  were  taken  before  the 
clerk  and  were  signed  in  the  clerk's 
name  by  his  deputy,  it  was  held  to 
be  the  certificate  of  the  clerk.  Trout 
V.  Williams,  29  Ind.  18. 

Under  a  statute  authorizing  deputy 
clerks  of  courts  to  take  depositions, 
a  certificate  reciting  that  the  de- 
ponent appeared  before  the  clerk  of 
the  court,  signed  in  the  name  of  the 
clerk  by  "  C,  deputy  clerk,"  was  held 
to  be  the  certificate  of  the  deputy 
clerk.     Allen  v.  Hoxey,  37  Tex.  320. 

Where  a  justice  of  the  peace  is 
cx-officio  a  notary  public,  and  as  a 
notary  public  has  authority  to  take 
depositions,  he  should  certify  them 
properly  as  a  notary  public.  Bush 
V.  Barron,  78  Tex.  5,   14  S.  W.  238. 

Where  Several  Commissioners  Are 

Named Where   a   commission   was 

directed  to  two  commissioners,  to  be 
executed  by  them,  or  cither  of  them, 
a  certificate,  signed  by  only  one,  of 
the  taking  of  the  deposition  "by 
virtue  of  a  commission  to  us  di- 
rected,"   sufficiently    shows    that    he 
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sumed.^ 

(4.)  Oath  of  Commissioner  or  Officer.  —  The  return  need  not  show 
that  the  commissioner  or  officer  was  sworn,^  unless  a  statute  or  rule, 
or  the  commission  itself  so  provides.^ 

(5.)  Qualification  of  Officer.  —  The  certificate  need  not  recite  that 
the  commissioner  or  officer  is  not  an  at'.orney  or  of  counsel  for  either 
party,  or  is  not  of  kin  to  either  party,  or  is  not  interested  in  ihe  result 
of    the    action,*    unless    there    is    some    express    statute    or    rule 


alone  executed  the  commission. 
Williams  v.  Eldridge,  i  Hill  (N.  Y.) 
249. 

When  several  commissioners  have 
been  appointed,  the  return  should  be 
made  by  the  proper  number,  and 
should  show  affirmatively  that  the 
proper  number  executed  the  com- 
mission. Wain  V.  Freedland,  2 
Miles    (Pa.)    161. 

A  return  by  one  of  the  commis- 
sioners only,  reciting  that  three 
others  were  present,  was  held  in- 
sufficient. Marshall  v.  Frisbie,  I 
Munf.   (Va.)   247. 

Under  a  rule  providing  that  should 
any  commissioner  fail  to  attend  the 
taking  of  the  deposition,  after  due 
notification,  the  other  commission- 
ers might  proceed  to  execute  the 
commission,  it  was  held  that  the  re- 
turn must  show  that  all  of  the  com- 
missioners were  present,  or  that  all 
were  properly  notified,  and  the  rea- 
son why  the  commission  was  not  ex- 
ecuted by  all  of  them.  Mair  v.  Janu- 
ary, 4  Minn.  239. 

Failure  to  Fill  Out  Blank  Com- 
mission.—  Where  the  return  shows 
who  executed  the  commission,  the 
failure  to  write  the  name  of  the  com- 
missioner in  the  blank  commission  is 
rot  a  fatal  irregularity.  Jordan  v. 
Rivers,  20  Ga.  108;  Page  v.  Dodson 
Printer's  Supply  Co.,  106  Ga.  77,  31 
S.  E.  804. 

Adding:  Official  Title  to  Name  of 
Commissioner. —  The  fact  that  one 
especially  appointed  as  commissioner 
certifies  or  signs  the  depositions  in 
his  official  capacity  docs  not 
show  that  he  took  them  as  such 
officer  instead  of  under  the  commis- 
sion. Griffin  v.  Isbell,  17  Ala.  184; 
Davis  V.  Madden,  27  La.  Ann.  632; 
Munroe  v.  Woodruff,  17  Md.  159; 
Martin  v.  King,  3  How.  (Miss.)  125; 


Michael  v.  Matheis,  77  Mo.  App. 
556,  2  Mo.  A.  Reor.  175;  Ridge's 
Orphans  v.  Lewis,  Conf.  R.  (N.  C.) 
483 ;  Delaware  &  H.  Canal  Co.  v. 
W;bster,  18  Wkly.  N.  Cas.  (Pa.) 
339;  Hobart  v.  Jones,  5  Wash.  385, 
?i  Pac.  879.  But  see  Semmens  v. 
Walton,  55  Wis.  675.  U  N.  W.  889. 
See  also  Rhees  v.  Fairchild,  160  Pa. 
St.  555,  28  Atl.  928. 

1.  Flourncy  v.  First  Nat.  Bank, 
79  Ga.  810,  2  S.  E.  457;  Wallace  v. 
McElevy,  2   Grant   Cas.    (Pa.)    44. 

2.  Nan  v.  Draper,  2  Houst. 
(Del.)  126;  Tussey  v.  Behmer,  9 
Lane.  Bar  (Pa.)  45;  Hoyt  v.  Ham- 
mekin,  14  How.  (U.  S.)  346;  Wil- 
mot  V.  Haws,  i  Kerr  (New  Bruns.) 
351. 

3.  Frevall  v.  Bache,  5  Cranch 
C.   C.  463,   I   Fed.  Cas.  5,113. 

Oath  of  Commissioner A  cer- 
tificate by  the  commissioners  that 
thry  have  qualified  each  other  is  suf- 
ficient, although  it  does  not  contain 
the  form  of  the  oath  taken  and  their 
signatures  to  the  jurat  are  wanting. 
Williams  v.  Richardson,  12  S.  C 
584.  The  name  of  the  officer  who 
administered  the  oath  to  the  corn- 
missioner  should  ordinarily  appear  in 
the  return.  Massachusetts  Mut.  Ac- 
cident Ass'n  V.  Dudley,  15  App.  D. 
C.  472. 

Where  the  return  recited  that  the 
commissioners  took  the  annexed  oath, 
omitting  the  word  "duly"  or  its 
equivalent,  and  no  signature  was  ap- 
pended to  the  cath  annexed,  the  dep- 
osition was  hfld  inadmissible  on  the 
ground  that  the  court  could  not  infer 
thit  the  commissioners  were  duly 
sworn  by  an  officer  authorized  to  ad- 
minister oaths.  Prewer  v.  Bower- 
sox,  92  Md.  567,  48  Atl.  1,060. 

4.  Amory  v.  Fellowes,  5  Mass. 
219;  Gregg  V.  Mallett,  iii  N.  C.  74, 
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that  requires  it.'' 

(6.)  Time  and  Place  of  Taking. —  That  the  return  must  show  when 
and  where  the  depositions  were  taken  is  by  some  courts  affirmed/ 


15  S.  E.  936;  Moore  v.  Booker,  4  N. 
D.  543,  62  N.  W.  607;  Blair  v.  Bank 
of  Tennessee,  11  Humph.  (Tenn.) 
84;  Looper  V.  Bell,  i  Head  (Tenn.) 
2,72i ;  Miller  v.  Young,  2  Cranch  C.  C. 
53,  17  Fed.  Cas.  No.  9,596;  Peyton 
V.  Veitch,  2  Cranch  C.  C.  125,  19 
Fed.  Cas.  No.  11,057;  Giles  v.  Pax- 
son,  36  Fed.  882. 

5.  Carter  v.  Ewing,  i  Tenn.  Ch. 
212;  Donahue  v.  Roberts,  19  Fed. 
863;  Gartside  Coal  Co.  v.  Maxwell, 
20  Fed.  187.  S:e  also  East  Tennes- 
see, V.  G.  R.  Co.  V.  Arnold,  89  Tenn. 
107,  14  S.  W.  439.  See  also  Dunlap 
V.  Horton,  49  Ala.  412. 

Qualification  of  Commissioner.  —  A 
certificate  that  the  commissioner  is 
"  not  of  kin  or  counsel  of  and  for  the 
parties  of  the  suit,  or  in  any  manner 
interested  therein,"  is  sufficient 
though  it  is  not  in  the  language  of 
the  statute.  Boykin  v.  Smith,  65 
Ala.  294. 

Federal  Practice.  —  Where  the 
deposition  is  taken  de  bene  esse  on 
notice  under  section  863  of  the  U.  S. 
Revised  Statutes,  the  officer  taking  it 
must  certify  that  he  is  not  of  coun- 
sel, or  an  attorney  for  either  party, 
or  interested  in  the  event  of  the 
cause,  but  where  the  deposition  is 
taken  under  a  commission  under  sec- 
tion 866,  he  need  not  so  certify. 
Giles  V.  Paxson,  36  Fed.  882. 

A  certificate  that  "  I  am  not  of 
counsel,  nor  interested  in  any  man- 
ner whatever,  in  this  cause,"  was 
held  to  sufficiently  comply  with  the 
statute.  First  .  National  Bank  v. 
American  Exchange  National  Bank, 
48  U.  S.  App.  633,  27  C.  C.  A.  274, 
Fed.  961. 

Where  the  notary  certified  that  he 
was  not  of  counsel,  or  an  attorney 
for  either  party,  his  failure  to  cer- 
tify that  he  was  not  interested  in  the 
event  of  the  suit  was  h:ld  not  suf- 
ficient cause  to  reject  the  deposition, 
where  he  further  certified  that  the 
deposition  was  written  down  by  dis- 
interested person,  in  shorthand,  and 
then    typewritten,    and   that    the    ad- 
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verse  party  was  present  and  ex- 
amined the  witness.  Stewart  v. 
Townsend,  41  Fed.  121. 

6.  Frequently  under  rules  and 
statutes,  but  sometimes  on  principle. 

United  States.  —  Pentleton  v. 
Forbes,  i  Cranch  C.  C.  507,  19  Fed. 
Cas.  No.  10,966;  Boudereau  v. 
Montgomery,  4  Wash.  C.  C.  186,  3 
Fed.  Cas.  No.  1,694;  Rhoades  v. 
Selin,  4  Wash.  C.  C.  715,  20  Fed. 
Cas.  No.  11,740;  Tooker  v.  Thomp- 
son, 3  McLean  92,  24  Fed.  Cas.  No. 
14,097. 

Alabama.  —  Collins  v.  Fowler,  4 
Ala.  647. 

Arkansas.  —  Conger  v.  Cotton,  37 
Ark.  286. 

California.  —  Dye  v.  Bailey,  2  Cal. 

383. 

Georgia.  —  Wannack  v.  Macon,  53 
Ga.  182. 

Illinois.  —  Corgan  v.  Anderson,  30 

111.  95- 

Maryland.  —  Young  v.  Mackall,  3 
Md.  Ch.  ^c8.  4  Md.  362;  Collins  v. 
Elliott,  I  Har.  &  J.   (Md.)    i. 

Minnesota.  —  Tyson  v.  Kane,  3 
Minn.  287;  Beatty  v.  Ambs,  11  Minn. 

331. 

Neiv  Hampshire.  —  Rand  v.  Dodge, 
17  N.  H.  343- 

Nebraska.  —  Payne  v.  Briggs,  8 
Neb.  75 ;  Dawson  v.  Dawson,  26 
Neb.  716,  42  N.  W.  744- 

North  Carolina.  —  Harris  v.  Yar- 
borough,  15  N.  C.  166. 

Oklahoma.  —  Dunham  v.  Hollo- 
way,  2  Okl.  78,  35  Pac.  949;  s.  c. 
3  Okl.  244,  41  Pac.  140. 

Pennsylvania.  —  Selin  v.  Snyder,  7 
Serg.  &  R.  166. 

Tennessee.  —  Ellcr  v.  Richardson, 
89  Tenn.  575,  15  S.  W.  650. 

See  also  Plummer  v.  Roads,  4 
Iowa  587;  McClintock  v.  State  Bank, 
52  Neb.  130,  71  N.  W.  978;  Ridge's 
Orphans  v.  Lewis,  Conf.  R.  (N.  C.) 
483;  Bates  V.   Maeck,  31  Vt.  456. 

Time  and  Place  of  Taking — A 
certificate  in  the  words  "  I  hereby 
certify  th^t  the  above  deposition  of 
(naming  the  witness)  was  subscribed 
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and  sworn  to  before  me  this  15th 
day  of  April,  1857,"  was  held  a  suf- 
ficient compliance  with  a  statute  re- 
quiring a  certificate  of  the  time  and 
place  of  the  execution  of  the  com- 
mission to  be  certified.  Tyson  v. 
Kane,  3  Minn.  287. 

It  has  sometimes  been  held  suffi- 
cient to  give  the  county  and  state 
where  the  deposition  was  taken,  it 
being  presumed  that  the  deposition 
was  taken  at  the  proper  place  \n  the 
county.  Rogers  v.  Truett,  yz  Ga. 
386.  See  also  Payne  v.  Briggs,  8 
Neb.  75. 

Contra.  —  English  v.  Camp,  Hayw. 
(N.  C.)  358;  McCleary  v.  Sankey,  4 
Watts  &  S.  (Pa.)  113;  Vickroy  v. 
Skelley,  14  Serg.  &  R.  (Pa.)  372; 
Dawson  v.  Dawson,  26  Neb.  716,  42 
N.  W.  744;  Selin  V.  Snyder,  7  Serg, 

6  R.   (Pa.)   166. 

Venue —  A  certificate  commenc- 
ing with  the  venue  of  the  state  and 
county  sufficiently  shows  the  place 
where  the  deposition  was  taken. 
Houston  &  T.  C.  R.  Co.  v.  Larkin, 
64  Tex.  454;  Flournoy  v.  First  Na- 
tional Bank,  79  Ga.  810,  2  S.  E.  547. 

A  certificate  is  not  defective  be- 
cause it  has  no  formal  venue,  where 
the  stat2  and  county  appear  in  the 
body  of  the  certificate.  Glidden  v. 
Moore,  14  Neb.  84,  15  N.  W.  326,  45 
Am.  Rep.  98. 

It  is  not  an  objection  to  a  deposi- 
tion that  the  return  bears  the  venue 
of  the  place  where  it  is  to  hz  used, 
where  the  place  of  taking  appears  in 
the  body  of  the  certificate.  Locke  v. 
Tuttle,  41  Mich.  407,  i   N.  W.  1,039. 

Where  a  notary  public  omitted  the 
name  of  the  county  in  his  certificate, 
the  omission  was  supplied  by  the  im- 
pression of  his  seal  containing  the 
name  of  the  county  and  the  state. 
Linskie   v.   Kerr,    (Tex.    Civ.    App.), 

34  S.  W.  765. 
Reference  to  Commission  or  Notice. 

It  is  sufficient  to  certify  the  taking  of 
a  deposition  pursuant  to  a  commis- 
sion or  notice  attached,  which  speci- 
fics the  place.  Tilghman  v.  Fisher, 
9  Watts   (Pa.)   441;  Olds  v.  Powell, 

7  Ala.  652,  42  Am.  Dec.  605;  Max- 
well V.  M'llvoy,  2  Bibb  (Ky.)  211; 
Calvert  v.  Coxe,  i  Gill.  (Md.)  95; 
Clogg  V.  MacDaniel,  89  Md.  416,  43 
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Atl.  795;  Warlick  v.  Peterson,  58 
Mo.  408;  Walley  v.  Gentry,  68  Mo. 
App.  298;  Glidden  v.  Moore,  14  Neb. 
84,  15  N.  W.  326,  45  Am.  Rep.  98; 
Wallingford  v.  Western  Union  Tele- 
graph Co.,  60  S.  C.  201,  38  S.  E.  443- 
See  also  Whitaker  v.  Voorhees.  38 
Kan.  71,  15  Pac.  874;  or  the  hour. 
I''inois  Central  R.  Co.  v.  Cowles,  32 
III.   116. 

The  omission,  in  the  certificate,  of 
the  name  of  the  state  where  the  dep- 
osition was  taken  may  be  supplied  by 
reference  to  the  commission  and  no- 
tice which  are  annexed.  Atkinson  v. 
Starbuck,  6  Blackf.   (Ind.)   353. 

Where  the  notice  designated  the 
office  of  certain  persons  in  a  certain 
town,  county  and  state,  a  certificate 
that  the  depositions  were  taken  at 
the  law  office  of  said  persons  in  the 
said  county  and  state  was  held  suf- 
ficient. Vawter  v.  Hultz,  112  Mo. 
633,  20  S.  W.  689. 

Compliance  With  Notice.  —  A 
notice  to  take  a  deposition  at  No.  21 
Bank  of  Baltimore  Building  before  a 
certain  notary  public  is  complied 
with,  where  a  deposition  is  taken  by 
said  notary  at  the  office  of  S.,  No. 
21  Bank  of  Baltimore  Building,  the 
presumption  being  that  the  notary 
also  had  an  office  there.  Sonncborn 
V.  Southern  R.  Co.,  65  S.  C.  502,  44 
S.  E.  77. 

A  return  showing  the  deposition 
to  have  been  taken  at  the  office  of 
the  clerk  of  the  county  court  was 
held  to  show  prima  facie  compliance 
with  a  notice  to  take  it  at  the  office 
of  the  clerk  of  the  county.  Harvey 
V.  Osborn,  55  Ind.  535.  The  same 
case  holds  that  a  deposition  will  not 
be  suppressed  because  the  certificate 
recites  that  it  was  taken  at  the 
"  City  "  of  O.  instead  of  the  "  Town  " 
of  O. 

A  caption  and  certificate  reciting 
that  the  deposition  was  taken  at  the 
office  of  Enos  Moore,  a  notary  pub- 
lic, was  held  not  to  show  that  it 
was  taken  in  pursuance  of  th;  no- 
tice "  at  the  office  of  Squire  Moore." 
McClintock  v.  Crick,  4  Iowa  453. 
See  also  sub-titles  "  Notice "  |and 
"  Time  and  Place  of  Taking." 

Tinder  Agreement It    has    been 

held  that  the  time  of  takiii-  the  dep- 
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and  by  others  denied^  But  if  the  proper  day  or  days  only  are 
specified,  it  will  be  presumed,  generally,  that  the  depositions  were 
taken  at  the  proper  hours  of  the  day  or  days.^ 

(7.)  At  Whose  Request  Taken.  —  Lender  some  statutes,"  but  prob- 
ably not  on  principle,^''  the  caption  or  certificate  must  show  at  whose 
request  the  depositions  were  taken. 

(8.)  Cause  for  Taking.  —  Under  some  statutes  the  cause  for  taking 
depositions  must  be  cerafied  ;^^  but  it  need  not  be  where  there  is  no 


osition  need  not  be  certified  where  it 
is  taken  under  a  stipulation  which 
does  not  name  a  date  for  its  taking. 
Elgin  V.  Hill,  27  Cal.  Z72. 

Adjournments.  —  See  sub-title  "  Ad- 
journments." 

7.  Hanby  v.  Tucker,  23  Ga.  132; 
Phelps  V.  Young,  i  111.  327;  Waters 
V.  Brown,  3  A.  K.  Marsh.  (Ky.) 
557;  Fisk  V.  Tank,  12  Wis.  276,  78 
Am.  Dec.  y^y ;  Jones  v.  Oregon  Cen- 
tral R.  Co.,  3  Sawy.  523.  13  Fed. 
Cas.  No.  7,486.  See  also  Shorter  v. 
Marshall,  49  Ga.  31. 

8.  Sanford  v.  Spence,  4  Ala. 
237 ;  Dearman  v.  Dearman,  5  Ala. 
202;  Maxwell  v.  MTlvoy,  2  Bibb 
(Ky.)  211;  Young  v.  Mackall,  3  Md. 
Ch.  398,  4  Md.  362;  Cater  v.  Mc- 
Daniel,  21  N.  H.  231 ;  Street  v.  An- 
drews, 115  N.  C.  417,  20  S.  E.  450. 
See  also  Illinois  Central  R.  Co.  v. 
Cowles,  32  111.   116. 

But  see  Farrar  v.  Hamilton,  i 
Tayl.  (N.  C.)  10;  Harris  v.  Yar- 
borough,  15  N.  C.  166;  and  contra, 
Francher  v.  Armstrong,  5  Ark.   187. 

9.  Welles  v.  Fish,  3  Pick. 
(Mass.)  74;  Whitney  v.  Scars,  16 
Vt.  587. 

Whose  Request,  —  It  is  sufficient 
in  the  caption  to  say  that  the  deposi- 
tion is  taken  at  the  request  of  "  the 
plaintiff,"  if  the  name  of  the  plain- 
tiff is  stated  in  the  caption  in  the 
description  of  the  action.  Harrison 
V.  Nichols,  31  Vt.  709.  See  also 
Carr  v.  IManahan,  44  Vt.  246. 

10.  Knight  V.  Nichols,  34  Me. 
208. 

11.  Reading  v.  Weston,  7  Conn. 
143,  18  Am.  Dec.  89;  Homer  v. 
Brainerd,  15  Me.  54;  Case  v.  Gar- 
retson,  54  N.  J.  Law  42,  2^  Atl.  353 ; 
affirming  22  Atl.  787;  Featherstone 
V.  Dagnell,  29  S.  C.  45.  6  S.  E. 
897;   Barron  v.   Pettes,   18  Vt.   385; 
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McCrillis  v.  McCrillis,  38  Vt.  135; 
Jones  V.  Knowles,  i  Cranch  C.  C. 
U.  S.  523,  13  Fed.  Cas.  No.  7,474; 
Wheaton  v.  Love,  i  Cranch  C.  C.  (U. 
S.)  451,  17  Fed.  Cas.  No.  17,485; 
Woodward  v.  Hail,  2  Cranch  C.  C. 
235,  30  Fed.  Cas.  18,005;  Shutte  v. 
Thompson,  15  Wall.  (U.  S.)  151; 
Harris  v.  \vall,  7  How.  (U.  S.) 
693 ;  Dunkle  v.  Worcester,  5  Biss. 
1G2,  8  Fed.  Cas.  No.  4,162.  See  also 
Houghton  V.  Slack,  10  Vt.  520; 
Stegner  v.  Blake,  36  Fed.  183. 

Distance  From  Place  of  Trial. 
The  caption  of  a  deposition  to  be 
used  in  a  United  States  circuit  court 
sufficiently  shows  the  reason  for  tak- 
ing the  deposition  when  it  shows 
where  the  case  is  for  trial  and  where 
the  deposition  was  taken,  where  the 
two  places  are  more  than  100  miles 
distant  from  each  other.  Egbert  v. 
Citizens  Ins.   Co.,  7  Fed.  47. 

A  caption  naming  the  place  where 
the  deposition  was  taken,  and  a  cer- 
tificate that  it  was  more  than  100 
miles  from  the  place  of  trial,  suffi- 
ciently recited  the  cause  for  taking 
the  deposition.  Tooker  v.  Thomp- 
son, 3  McLean  92,  24  Fed.  Cas.  No. 
14,097. 

A  certificate  of  "  the  deponent  be- 
ing (instead  of  living)  more  than 
thirty  miles  from  the  place  of  trial" 
is  fatallv  defective.  Barron  v.  Pettes, 
18  Vt.  385. 

Non-Residence A     recital     "  the 

said  deponent  living  beyond  the  juris- 
diction of  the  court  where  the  said 
action  now  pending  is  to  be  heard  and 
tried  is  the  cause,"  etc.,  shows  that 
the  witness  is  a  non-resident  of  the 
state.  McCrillis  v.  McCrillis,  38  Vt. 
135- 

Going  Witness.  —  A  deposition 
stating  that  the  witness  is  going  out- 
side of  the  state,  but  not  adding  that 
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statute  requiring  it.^^ 

(9.)  Notice.  —  In  some  jurisdictions,  the  return  must  show  what 
notice,  if  any,  was  given  of  the  taking  of  the  depositions^"  or  the 
reasons    for  not  giving  it  ;^^  but  in  the  absence  of  sta.u.es  or  rules  of 


he  will  not  return  in  time  for  the 
trial,  is  insufficient.  Rcbbins  v.  Lin- 
coln, 12  Wis.  I. 

laness — A  certificate  that  "the 
deponent  being  in  feeble  hralth  is  the 
cause  of  taking  the  deposition,"  but 
not  stating  that  the  witness  was  ren- 
dered incapable  of  appearing  at  court, 
was  held  insufficient.  Lund  v. 
Dawes,  41  Vt.  370. 

Reference  to  Commission  or  Notice. 
It  seems  to  be  a  sufficient  statement 
of  the  cause  for  taking  the  deposi- 
tion to  recite  that  it  was  taken  pur- 
suant to  the  annexed  commission 
containing  a  statement  of  such  cause. 
Bates  V.  Maeck,  31   Vt.  456. 

A  certificate  which  recites  that  the 
deposition  was  taken  pursuant  to  a 
notice,  which  states  the  reasons  for 
taking  the  deposition,  and  is  ap- 
pended thereto,  is  sufficient.-  Bul- 
winkle  v.  Cramer,  30  S.  C.  153,  8  S. 
E.  689;  Stoddard  v.  Hill,  38  S.  C. 
385.  17  S.  E.  138. 

A  certificate  stating  that  the  depo- 
sitions were  taken  "  in  pursuance  of 
the  above  order,"  meaning  thereby  a 
notice  attached  which  contained  the 
reason  for  taking  the  depositions,  was 
held  to  sufficiently  certify  the  reason 
for  taking  them.  Henderson  v.  Wil- 
liams, 57  S.  C.  I,  35  S.  E.  261. 

Aider  by  Deposition.  —  It  has  been 
held  sufficient  that  the  distance  of  the 
place  of  residence  of  the  witness  from 
the  place  of  trial  is  stated  in  the 
body  of  the  deposition.  Houghton 
V.  Slack,  10  Vt.  520.  But  see  Bar- 
ron V.  Pettes,  18  Vt.  385. 

12.  Ihompson  z,'.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  168;  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Stoner,  2  C.  C. 
A.  437,  10  U.  S.  App.  209,  51  Fed. 
649;  Harris  v.  Wall,  7  How.  (U.  S.) 
693.  See  also  Cook  v.  Blair,  50  Iowa 
128;  Dole  V.  Erskine,  ^7  N.  H.  316; 
Oatman  v.  Andrew,  43  Vt.  466. 

'ine  certificate  to  a  deposition  taken 
de  bene  esse  need  not  recite  that  it 
was  so  taken.  Johnson  v.  Fowler,  .7 
Ky.   (Bibb)  521. 

13.  Gibson  v.  Smith,  I  Har.  &  J. 


(Md.)  253;  Barnes  v.  Ball,  i  Mass. 
yZ'y  Bascom  v.  Basccm,  Wright 
(Ohio)  632;  Unis  v.  Charlton,  12 
Gratt.  (Va.)  484;  Jones  v.  Knowles, 
I  Cranch  C.  C.  523,  13  Fed.  Cas.  No. 
7,474;  Pentleton  v.  Forbes,  i  Cranch 
C.  C.  507,  19  Fed.  Cas.  No.  10,966; 
See  also  Cooper  v.  Bakeman,  2i  ^I^- 
376;  Norris  v.  Vinal,  2,3  Me.  581; 
True  V.  Plumley,  36  Me.  466;  Kid- 
der V.  Blaisdell,  45  Me.  461  ;  Stod- 
dert  V.  Manning,  2  Har.  &  G.  (Md.) 
147;  Young  V.  Mackall,  4  Md.  362. 

It  seems  that  a  recital  of  the  giving 
of  "  due "  notice  is,  ordinarily,  suf- 
ficient. Stuckey  v.  Bellah,  41  Ala. 
700. 

Federal  Practice The  service  of 

notice  to  take  a  deposition  to  be  used 
in  the  United  States  circuit  court 
should  be  certified  by  the  magistrate 
as  well  as  by  the  marshal.  Harris  v. 
Wall,  7  How.  (U.  S.)  693. 

But  it  was  sufficient  that  the  mag- 
istrate certified  that  it  appeared  to 
him  that  the  adverse  party  resided 
more  than  the  specified  number  of 
miles  from  the  place  of  taking  the 
deposition.  Banks  v.  Miller,  i  Cranch 
C.  C.  543,  2  Fed.  Cas.  No.  963. 

Maine  Practice —  A  certificate 
reciting  that  "  the  adverse  party  was 
notified  according  to  law  by  a  notice 
to  G.  B.  M.  as  attorney  of  the  ad- 
verse party,"  was  held  not  to  be 
proof  that  the  said  G.  B.  M.  was  such 
an  attorney  as  might  be  notified 
under  the  statute.  Pierce  v.  Pierce, 
29  Me.  69. 

Waiver  of  Notice Where  notice 

and  the  service  of  a  copy  of  the  in- 
terrogatories were  waived,  it  could 
not  be  objected  that  the  giving  of 
notice  and  the  service  of  interroga- 
tories were  not  recited  in  the  cap- 
lion  of  the  interrogatories.  Linskie 
V.  Kerr,   (Tex.  Civ.  App.),  34  S.  W. 

76s. 

i-4.  Case  v.  Garretson,  54  N.  J.  L. 
42,  2-^  All.  353,  affirming  22  All.  787; 
Chipman  v.  Tuttlc,  i  D.  Chip.  (Vt.) 
179;  Hopkinson  v.  Watson,  17  Vt. 
gi ;    Pentleton    v.    Forbes,    i    Cranch 
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court  upon  the  subject,  the  giving  of  proper  notice  is  generally  pre- 
sumed/'' The  notice  need  not  be  attached  to  the  return/"  unless  the 
statuLe  requires  it.^' 

(10.)  Attendance  of  Party.  —  In  some  states,  by  statute,  the  return 
must  show  whether  a  party  notified  attended  the  taking  of  the 
depositions. ^^ 


C.  C.  507,  iQ  Fed.  Cas.  No.  10,966. 

Reason  for  Not  Giving  Notice. 
Where  the  necessity  of  notice  de- 
pends upon  there  being  a  proper  per- 
son to  be  notified  within  a  certain 
distance,  it  is  sufficient  if  the  magis- 
trate certifies  that  he  dofs  not  know 
of  any  such  person  within  that  dis- 
tance. Tooker  v.  Thompson,  3  I^Ic- 
Lean  92,  24  Fed.  Cas.  No.  14.097; 
Myers  v.  Anderson,  Wright    (Ohio) 

513 

Where  the  certificate  states  facts 
under  which  notice  of  the  taking  of 
the  deposition  is  unnecessary,  it  need 
not  further  state  the  reason  for  tak- 
ing the  deposition  without  notice. 
Dinsmore  v.  Maroney,  4  Blatchf.  416, 
7  Fed.  Cas.   No.  3-Q20. 

15.  Lawrence  v.  Phelos  2  Root 
(Conn.)  334;  Doane  v.  Farrow,  9 
Matt.  O.  S.  (La.)  222;  Travers  v. 
Bell,  2  Cranch  C.  C.  160,  24  Fed. 
Cas.  No.  14,149;  Smith  v.  Coleman, 
2  Cranch  C.  C.  237,  22  Fed.  Cas.  No. 
13,029;  Dunkle  v.  Worcester,  5  Biss 
102,  8  Fed.  Cas.  No.  4,162. 

See  also  Hyde  v.  Benson,  6  Ark. 
396;  Waters  v.  Brown,  3  A.  K. 
Marsh.   (Ky.)  557. 

16.  Stewart  v.  Townsend,  41  Fed. 
121. 

Certificate  Aided  by  Notice.  —  It 
has  been  held  that  the  failure  to  cer- 
tify the  giving  of  notice  may  be 
cured  by  attaching  the  notice  itself 
to  the  return.  Homer  v.  Brainerd, 
15  Me.  54-  .  ,     ^ 

17.  Some  statutes  provide  for  an- 
nexing the  notice  to  the  return  when 
the  party  notified  does  not  attend  the 
taking  of  the  deposition.  Carlton  v. 
Patterson,  29  N.  H.  580;  Cushman 
V.  Wooster,  45  N.  H.  410;  Bascom 
V.  Bascom,  Wright  (Ohio)  632. 

See  also  Case  v.  Garretson,  54  N. 
J.  L.  42,  23  Atl.  22>Z,  alfinning  22  Atl. 
787. 

It  has  been  held  insufficient  to  en- 
close the   notice  with  the  deposition 
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but  not  annexed  thereto.     Cushman  v. 
Wooster,  45  N.  H.  410. 

Setting  Out  Notice —  It  has  some- 
times been  held  necessary  to  set  out 
the  notice  given.  Smelser  v.  Wil- 
liams, 4  Rob.  (La.)  152;  Johnson  v. 
Kraner,  2  Har.  &  McH.  (Md.)  243; 
Weems  v.  Disney,  4  Har.  &  McH. 
(Md.)  156;  Gittings  v.  Hall,  i  Har, 
&  McH.  (Md.)  14,  2  Am.  Dec.  502; 
Gibson  v.  Smith,  i  Har.  &  J.  (Md.) 

253- 

18.  Thieband  v.  Sebastian,  10  Ind. 
454;  Madison,  I.  &  P.  R.  Co.  v. 
Whitesel,  11  Ind.  55.  See  also  Kid- 
der V.  Blaisdell,  45   Me.  461. 

The  certificate  need  not  be  in  the 
exact  form  of  the  statute.  Hay  v. 
State,  58  Ind.  337. 

Presence  of  Parties.  —  A  statement 
that  a  party  was  not  present  means 
that  he  was  not  present  either  in  per- 
son or  by  attorney.  Hopkins  v. 
Myers,  10  Ky.  L.  Rep.  39. 

The  return  to  a  deposition  taken 
in  another  state  need  not  recite  that 
counsd  of  one  of  the  parties  re- 
quested permission  to  be  present,  and 
that  the  commissioner  refused  the  re- 
quest. Harper  v.  Young,  17  Phila. 
(Pa.)    109,  41  Leg.  Int.  184. 

Presumptions —  It  was  presumed 
that  a  cross-examination  shown  by 
a  deposition  was  by  the  party  noti- 
fied or  his  attorney.  Tilghman  v. 
Fisher,  9  Watts   (Pa.)  441. 

But  see  Carlton  v.  Patterson,  29 
N.  H.  580. 

Under  a  statute  which  provides  that 
neither  party  shall  be  present  at  the 
taking  of  depositions  upon  interrog- 
atories unless  both  are  present,  and 
that  the  certificate  of  the  officer 
"  shall  state  such  facts  if  the  party 
or  an  agent  is  present,"  it  will  be 
presumed  that  neither  party  was 
present  where  the  certificate  is  silent 
on  the  subject.  Turner  v.  Hardin, 
80  Icwa  69T,  45  N.  W.  758. 

And    where    the    certificate    recited 
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(11.)  Names  of  Witnesses.  —  The  caption  and  certificate  together 
must  name  the  witnesses  giving  the  depositions.^^  The  identity  of 
the  deponents  with  witnesses  named  in  ihe  commission  or  notice 
must  apnear,^®  but  in  most  jurisdictions,  probably,  such  identity  is 
presumed  where  the  names  are  the  same.-^ 

(12.)  Oaths  of  Witnesses. —  It   must   appear   from   the  caption   and 


that  the  deposition  was  reduced  to 
writing  by  another  person  in  the 
presence  of  the  officer,  it  will  be  pre- 
sumed that  such  person  was  not  a 
party  or  his  agent  or  attorney.  Cook 
V.  Gilchrist,  82  Iowa  277.  48  N.  W. 

84. 

Objections  to  Taking —  Under  a 
New  Hampshire  statute  the  magis- 
trate must  certify  whether  or  not  the 
party  was  present  and  whether  hs 
did  or  did  not  object.  Wells  v. 
Jackson  Iron  Mfg.  Co.,  47  N.  H.  235, 
90  Am.  Dec.  575. 

The  caption  or  certificate  should 
show  whether  or  not  the  adverse 
party  objected,  although  he  was  not 
present.  Rand  v  Dodge,  17  N.  H. 
343. 

A  certificate  that  a  party  was 
"present  and  did  not  object  to  the 
taking."  was  held_  sufficient.  Carter 
V.  Beals,  44  N.  H.  408. 

19.  Arnick  v.  Holman,  71  Mo. 
445;  Lund  V.  Dawes, '41  Vt.  370; 
Siinms  v.  Henderson,  11  Q.  B.  (Eng.) 
1,015,    17   L.   J.,    Q.    B.   209,    12  Jur. 

77Z- 

Names  of  Witnesses —  But  it  ap- 
pears to  be  sufficient  that  the  certifi- 
cate refers  to  the  witnesses  as  the 
within  named  or  above  named  depon- 
ents. Prather  v.  Pritchard,  26  Ind. 
65;  Braley  v.  Braley,  16  N.  H.  426. 

Where  the  names  of  the  witnesses 
appear  at  the  head  of  the  deposition 
and  the  officer  certifies  that  "  the 
foregoing  depositions"  were  taken, 
etc.,  the  identity  of  the  witnesses  is 
sufficiently  certain.  Shepherd  v. 
Snodgrass,  47   W.   Va.  79.  34   S.    E. 

^79-  .        ,  ^ 

A  deposition  was  not  rejected  be- 
cause the  name  and  residence  of  the 
deponent  were  not  given  in  the  cap- 
tion as  provided  in  the  statutory 
form,  where  they  were  mentioned  in 
the  b'ldy  of  th"  deposition.  Nye  v. 
Spalding,  it  Vt.  501. 

A    deposition    is    not    inadmissible 


in  evidence  because  it  is  certified  to 
be  the  deposition  of  "  John  G."  while 
the  witness  signs  his  name  "  John 
H.  G."  Reeder  v.  Holcomb,  105 
Mpss.  93. 

The  use  of  an  initial  for  a  middle 
name  of  a  witness  in  the  return  is 
permissible.  Comstock  v.  Tyrrell,  12 
C.  P.  (Ont.)   173. 

Where  the  deposition  was  signed 
"  F.  A.  S."  and  the  certificate  at- 
tached to  it  attested  that  it  was  sub- 
scribed and  sworn  to  by  "  Frank  S." 
the  court  refused  to  suppress  the  dep- 
osition. Western  Union  Telegraph 
Co.  V.  Drake,  14  Tex.  Civ.  App.  601, 
38  S.  W.  632. 

20.  Farrelly  v.  Maria  Louisa,  34 
Ala.  284;  Buford  v.  Gould,  35  Ala. 
265 ;  Emberson  v.  McKenna,  (Tex. 
App.),   16  S.  W.  419. 

Identity  of  Deponent — A  caption 
and  certificate  designating  the  depo- 
sition as  that  of  "  W.  E.  F.  taken  at 
A.,"  and  reciting  that  it  was  taken 
pursuant  to  the  commission,  suffi- 
ciently identifies  the  deposition  as  that 
of  "W.  E.  F.  of  A."  named  in  the 
commi'^sion.  Giles  v.  Paxson,  36 
Fed.  882. 

Personal  Knowledge  of  Witness. 
In  Alabama  the  commissioner  certi- 
fies that  the  deponent  is  personally 
known  to  him  to  be  the  person 
named  in  the  commission.  Dunlap 
V.  Horton,  49  Ala.  412;  Roberts  v. 
Fleming,  31  Ala.  683;  Stetson  v. 
Lyons,  34  Ala.   140. 

Business  or  Profession — A  depo- 
sition which  states  that  the  deponent 
is  sixteen  years  of  age,  and  lives 
with  his  brother  in  the  mountains, 
sufficiently  designates  his  business  or 
profession.  Pecph  v.  Grundcll,  75 
Cal.  301,  17  Pac.  214. 

21.  Broadnax  v.  Sullivan,  29  Ala. 
320;  Flournoy  t;.  First  National  Bank, 
79  Ga.  80,  2  S.  E.  5-'7 ;  Succession  of 
Lauvc,  6  La.  Ann.  529. 
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certificate  that  the  deponents  were  sworn"  or  affirmed^-''  in  the  case. 
But  except  as  provided  otherwise  by  statutes  and  rules  of  court,  it 
is  generally  sufficient  to  recite  that  they  were  sworn,  or  "  duly  " 
sworn,  or  sworn  "  according  to  law."-*     And  ordinarily  it  need  not 


22.  Thicband  v.  Sebastian,  lo  Ind. 
454;  Rand  v.  Dodge,  17  N.  H.  343; 
Bailis  V.  Cochran,  2  Johns.  (N.  Y.) 
417;  Jonrs  V.  Ross,  2  Dall.  (Pa.) 
143;  Emberson  v.  McKenna,  (Tex. 
App.).  16  S.  W.  419;  Bacon  v. 
Lloyd,  I  White  &  W.  Civ.  Cas. 
(Tex.)  §284;  Missouri,  K.  &  T.  R. 
Co.  V.  Hennescy,  20  Tex.  Civ.  App. 
3t6,  49  S.  W.  917;  Trammel!  v.  Mc- 
Dade,  29  Tex.  360;  Sabine  &  E.  T. 
R.  Co.  V.  Brousard,  69  Tex.  617,  7 
S.  W.  374;  Goodhue  v.  Grant,  i  Pin. 
(Wis.)  556.  S:e  also  People  v. 
White,  22  Wend.  (N.  Y.)  167;  Wells 
V.  Jackson  Iron  Mfg.  Co.,  47  N.  H. 
235,  90  Am.  Dec.  575. 

Separate  Jurats —  A  separate  jurat 
to  each  deposition  is  not  necessary. 
Lord  V.   Seigel,  5  Mo.  App.  582. 

Fair  Implication —  A  certificate 
that  the  w^itness  signed  and  swore 
to  attached  interrogatories  fairly  im- 
plies that  he  signed  and  swore  to  the 
answers  to  the  interrogatories.  San 
Antonio  &  A.  P.  R.  Co.  v.  Gillum, 
(Tex.).  31  S.  W.  356;  aMrming  30 
S.  W.  697. 

A  certificate  that  the  witness  swore 
that  his  answers  to  the  interroga- 
tories would  be  the  truth,  etc.,  was 
held  to  include  his  answers  to 
the  cross-interrogatories.  Halleran  v. 
Field,  22,  Wend.    (N.  Y.)   38. 

23.  Bunnel  v.  Whitelaw,  U.  C.  R. 
241. 

AfHrming  the  Witness —  A  recital 
that  the  witness  was  "  affirmed  by  me 
according  to  law  "  implies  that  h: 
had  conscientious  scruples  against 
taking  an  oath.  Home  v.  Haverhill, 
113  Mass.  344- 

24.  United  States.  —  Edmondson 
V.  Barrel!,  2  Crarch  C.  C.  228,  8  Fed. 
Cas.   No.  4,284;   Bussard  v.  Catai'.no, 

2  Cranch  C.  C.  421,  4  Fed.  Cas.  No. 
2,228;  Keene  v.  Meade,  3  Cranch  C. 
C.  SI,  16  Fed.  Cas.  No.  9,373;  -J-  c. 

3  Pet.  (U.  S.)  i;  Jones  v.  Orrgon 
Central  R.  Co.,  3  Sawy.  523,  13  Fed. 
Cas.  No.  7.486;  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  Stoner,  2  C.  C.  A. 
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437,  ID  U.  S.  App.  209,  51  Fed.  649. 

Alabama.  —  Glover  v.  Millings,  2 
Stew.  &  P.  28;  Umber  v.  Anstill,  9 
Port.  157;  Roberts  v.  Fleming,  31 
Ala.  683;  Gulf  City  Ins.  Co.  v. 
Stephens,  51  Ala.  121. 

Arkansas.  —  Conger  v.  Cotton,  2>7 
Ark.  286. 

Connecticut.  —  Stocking  v.  Sage,  i 
Conn.  519. 

Indiana.  —  Ramsey  v.  Flannagan, 
33  Ind.  305. 

Maine.  —  Atkinson  v.  St.  Croix 
Mfg.  Co.,  24  Me.  171 ;  Dennison  v. 
Benner,  41  Me.  23^. 

Michigan.  —  Ford  v.  Chcever,  105 
Mich.  679,  63  N.  W.  975. 

Mississippi.  —  Henderson  v.  Car- 
gill,  31   Miss.  367. 

Nebraska.  —  Jameson  v.  Butler,  i 
Neb.  115. 

Neiv  Jersey.  —  Prowther  v.  Lloyd, 
31  N.  J.  L.  395;  New  Jersey  Express 
Co.  V.  Nichols,  32  N.  J.  L.  166;  s.  c. 
23  N.  J.  L.  434- 

Nets.'  York.  —  Bishop  v.  Ferguson, 
46  N.  Y.  688;  Halleran  v.  Field,  23 
Wend.  38. 

h'orth  Carolina.  —  Wellborn  v. 
Younger,  10  N.  C.  205. 

Pennsylvania.  —  Vau'ghan  v.  Blanch- 
ard,  2  Da!!.   192. 

South  Carolina.  —  Williams  v. 
Richardson,  12  S.  C.  584. 

T^.ia.?.  —  Neil!  v.  Cody,  26  Tex. 
286;  Carroll  v.  Welch,  26  Tex.  I47- 
Wisconsin.  —  Horton  v.  Arnold,  18 
Wis.  212;  Snydor  v.  Palmer,  29  Wis. 
226;  Cress  V.  Barnett,  61  Wis.  650, 
21  N.  W.  832. 

See  also  Loughman  v.  Novaes,  6 
Price  (Eng.)  ic8;  Tollett  v.  Jones, 
3  Rob.  (La.)  274;  Wells  v.  Jackson 
Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am. 
Dec.  575;  Field  v.  Tcnney,  47  N.  H. 
513;  Steward  v.  Browne,  3  N.  J.  L. 
9-9;  Clnrke  v  Benford,  22  Pa.  St. 
2^3;  Blakclee  v.  Rossman,  44  Wis. 
550. 

Oath  of  Deponent.  —  A  certificate 
"tliat  said  deponent  before  examina- 
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be  recited  that  the  witnesses  were  cautioned  before  giving  their 
depositions."  Under  special  statutes  the  return  must  show,  in 
some  jurisdictions,  the  form  of  the  oath  taken  by  the  deponents,^" 
and  in  some  jurisdictions  that  the  witnesses  were  sworn  before  giving 
their   depositions,-^   and   in    some   jurisdictions   that   the   oa.h    was 


tion  was  by  me  sworn  to  testify  the 
whole  truth  and  ncthinor  but  the 
tru'.h  relating  to  said  caus;"  was 
held  sufficient  under  a  statute  requir- 
ing the  officer  to  certify  that  the 
witness  "was  duly  sworn  before 
giving  his  evidence."  Bowman  v. 
Van  Kuren,  29  Wis.  209,  9  Am.  Rep. 

554. 

A  certificate  that  the  -deposition 
was  taken  at  the  office  of  the  com- 
missioner, after  the  oath  "  prescribed 
by  the  instructions  annexed  to  the 
commission "  had  been  taken,  im- 
plies that  the  oath  was  publicly  ad- 
ministered, where  such  was  a  require- 
ment of  the  statute  and  of  instruc- 
tions annexed  to  the  commission. 
Ford  V.  Cheever,  105  Mich.  679,  63 
N.  W.  975- 

23.  Ludlam  v.  Broderick,  1=;  N. 
J.  L.  269;  Burley  v.  Kitchell,  20 
N.  J.  L.  305 ;  Brown  v.  Piatt,  2 
Cranch  C.  C.  253,  4  Fed.  Cas.  No. 
2,026;  Moore  v.  Nelson,  3  McLean 
383,  17  Fed.  Cas.  9,771  ;  Jones  v. 
Oregon  Central  R.  Co.,  3  Sawy.  523, 
13  Fed.  Cas.  No.  7,486. 

But  see  Garrett  v.  Woodward,  2 
Cranch  C.  C.  190,  9  Fed.  Cas.  No. 
5,253.  And  contra,  Steward  v. 
Browne,  3  N.  J.  L.  959;  Phelps  v. 
City  of  Panama,  i  Wash.  Ter.  615; 
Pentleton  v.  Forbes,  i  Cranch  C.  C. 
507,   19  Fed.   Cas.   No.   10,966. 

23.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Pearson,  6  Kan.  App.  825,  49  Pac. 
681 ;  Western  Union  Telegraph  Co. 
V.  Collins,  45  Kan.  88,  25  Pac.  187, 
10  L.  R.  A.  515;  Brighton  v.  Walker, 
35  Me.  132;  Parsons  v.  Huff,  38  Me. 
137;  Call  V.  P;rkms,  68  Me.  158; 
Rand  v.  Dodge,  17  N.  II.  3^31  War- 
ring V  Martin,  Wright  (Ohio)  380; 
Burroughs  v.  Booth,  i  D.  Chip.  (Vt.) 
ic6;  Baxter  v.  Payne,  i  Pin.  (Wis.) 
5CI.  See  also  Shutte  v.  Thompson, 
IS  Wall.   (U.  S.)    151- 

But  see  Atkinson  v.  St.  Croix  Mfg. 
Co.,  24  Me.  171 ;  Bachelder  v.  Merri- 


man,   34   Me.   69.     See  also   sub-title 
"  Oath  of  Witness." 

27.  Succession  of  Connolly,  6  La. 
Ann.  A-jg;  Palmer  v.  Fogg,  35  Me. 
368,  58  Am.  Dec.  708;  Erskine  v. 
Boyd,  35  Me.  511;  Lewis  v.  Sop:r, 
44  Me.  72;  McCormick  v.  Largey,  I 
Mont.  158;  Bowman  v.  Paulhamus, 
20  Pa.  Co.  Ct.  6co;  Moore  v.  Wil- 
lard,  30  S.  C.  615.  9  S.  E.  273;  Hom- 
berger  v.  Alexander,  11  Utah  363, 
40  Pac.  260;  Lightfoot  V.  Cole,  I 
Wis.  26;  Lowman  z;.  Van  Kuren.  29 
Wis.  209;  Horton  v.  Arnold,  18  Wis. 
212. 

When  Oath  Taken. —  But  if  there 
is  no  express  statute  or  rule,  the  re- 
turn need  not  show  that  the  witness 
was  sworn  before  giving  his  deposi- 
tion. Ballance  v.  Underbill,  4  111. 
453;  Qninley  v.  Atkins,  9  Gray 
(Mass.)  370;  Sample  v.  Robb,  16  Pa. 
St.  305. 

Under  a  discretionary  authority  to 
receive  in  evidence  depositions  taken 
in  other  jurisdictions  in  any  other 
manner  than  thus  prescribed  by  the 
law  of  the  forum,  the  courts  have 
admitted  depositions,  the  certificates 
to  which  did  not  show  that  the  wit- 
nesses were  sworn  before  giving 
them.  Burt  v.  Allen,  103  Mass.  41; 
Freeland  v.  Prince,  41   Me.  105. 

It  is  sufficient  if  either  the  cap- 
tion or  certificate  shews  that  the  wit- 
ness was  sworn  before  giving  his 
deposition.  House  v.  Elliott,  6  Ohio 
St.  497;  Timms  v.  Wayne,  i  Handy 
(Ohio)  400;  Broadnax  v.  Sullivan, 
29  Ala.  320. 

It  has  been  held  that  a  recital  that 
the  witness  was  sworn  "  according  to 
law,"  or  "  agreeably  to  law,"  does 
net  show  that  he  was  sworn  before 
giving  his  deposition.  Atkinson  v. 
St.   Croix   Mfg.  Co.,  24  Me.   171. 

A  recital  that  the  deponent  was 
"  first  sworn  accordmg  to  law  "  has 
been  held  not  to  show  th?t  he  was 
sworn   before    giving    his    deposition. 
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administered  by  the  commissioner  or  officer  or  by  some  cornpetent 
officer  in  his  presence.^^  If  the  caption  or  certificate  recites  an 
improper  form  of  oath  as  having  been  taken  by  the  deponenLs,  no 
favorable  presumptions  can  be  indulged.^^ 

(13.)  The  Examination.  —  The  return  must  show,  in  some  manner, 
that  the  written  interrogatories  were  propounded  to  the  witness.'^" 


Brii-hton    v.   Walker,    35     ^I^-     132; 
Erskine  v.  Boyd,  .35  Me.  511. 

Contra.  —  Palmer  v.  Fogg,  35  Me. 
368.  58  Am.   Dec.  708. 

Put  a  recital  in  the  caption  that 
"  the  deponent  bring  first  duly  sworn 
gave  his  aforesaid  deposition "  im- 
ports that  he  was  sworn  before  giv- 
ing the  deposition.  Denniscn  v.  Ben- 
ner,  41  Me.  332.  See  also  Lewis  v. 
Scrcr,  44  Me.  72. 

28.  Powers  v.  Shepard,  21  N.  H. 
60,  53  Am.  Dec.  168;  Dane  v.  Mace, 
•37  N.  H.  533 ;  Emberscn  v.  Mc- 
kenna,  (Tex.  App.),  16  S.  W.  419; 
Patten  V.  King.  26  Tex.  685,  84  Am. 
Dec.  506:  Chapman  v.  Allen,  15  Tex. 
278;  Balhrd  v.  Perry,  28  Tex.  347. 

See  also  Cooper  v.  Stinson,  5 
Minn.  201 ;  Ncill  v.  Cody,  26  Tex. 
286. 

Ey  Whom  Administered — A  cer- 
tificate that  the  "answers  were  sworn 
to  and  subscribed"  before  the  officer, 
was  held  insufficient  for  not  stating 
by  whom  they  were  sworn  to  and 
si'.bscribed.  Slaughter  v.  Rivenbank, 
35  Tex.  68. 

A  certificate  that  the  witness  was 
sworn  "  before  him "  was  held  to 
mean  that  he  was  sworn  by  the  com- 
irissicner.  Ludlam  v.  Broderick,  15 
N.  J.  L.  269. 

Presumptions — If  there  is  no  ex- 
press statute  cr  rule,  it  must  be  pre- 
sumed that  the  witness  was  sworn  by, 
or  in  the  presence  of,  the  commis- 
sioner or  officer.  Vaughan  v.  Blanch- 
ard,  2  Dall.  (Pa.)  192;  Edmcndson 
V.  Barren,  2  Cranch  C.  C.  228,  8  Fed. 
Cas.   No.  4,284. 

A  certificate  that  the  deponent  was 
"carefully  examined  and  cautioned 
and  sworn  to  speak  the  whole  truth  " 
implies  that  he  was  so  examined  and 
cautioned  and  sworn  by  the  magis- 
trate. Edmondscn  v.  Barrell,  2- 
C-a".ch   C.   C.   228,  8   Fed.   Cas.   No. 

4.2S4. 

29.  Atchison,  T.  &  S.  F.  R.  C--.  v. 
Pearson,  6   Kan.  App.   823,  49   Pac. 
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681 ;  Western  Union  Telegraph  Co. 
V.  Collins,  45  Kan.  88,  25  Fac.  187,  lO 
L.  R.  A.  515 ;  Simpson  v.  Carleton,  1 
Allen  (Mass.)  109,  79  Am.  Dec.  707; 
Call  7.'.  Perkins.  68  Me.  158;  Fabyan 
V.  Adams,  15  N.  H.  37i ;  Perry  v. 
Thompson,  16  N.  J.  L.  72:  Whitney 
V.  Wyncoop,  4  Abb.  Pr.  (N.  Y.)  370; 
Putnam  ^■.  Larimore,  Wri-^ht  (Ohio) 
746:  Cross  V.  Barnett,  61  Wis.  6.-0,  21 
N.  W.  832;  Rainer  v.  Haynes,  Hemp. 
689.  20  Fed.  Cas.  No.  11,356;  Wilson 
Sewing  Machine  Co.  v.  Jackson,  I 
Hughes  295.  30  Fed.  Cas.  No.  17,853- 

See  also  Pentleton  v.  Forbes,  I 
Cranch  C.  C.  507,  iQ  Fed.  Cas.  No. 
10.966.  See  also  sub-title  "Oath  of 
Witness." 

Form  of  Oath — Under  section  30 
of  the  United  States  judiciary  act 
of  1789,  the  certificate  must  show 
that  the  witness  was  sworn  or  af- 
firmed to  testify  the  "whole  truth." 
Pentleton  v.  Forbes,  i  Cranch  C.  C. 
507,  19  Fed.  Cas.  No.  10.966;  Garrett 
V.  Woodward.  2  Cranch  C.  C.  190, 
9  F'd.  Cas.  No.  5253;  Marstin  v. 
McRea,  Hemp.  688,  16  Fed.  Cas.  No. 
9,141 ;  Rainer  v.  Haynes,  Hemp.  689, 
20  Fed.  Cas.  No.  11,536. 

The  statutes  of  some  states  con- 
tained the  same  requirement.  War- 
ring V.  Martin.  Wright  (Ohio)  380; 
Burrrus'hs  v.  Booth,  I  D.  Chip.  (Vt.) 
106;  Baxter  v.  Payne,  i  Pin.  (Wis.) 
SOI. 

30.     Bailis    v.    Cochran,    2    Johns. 

(N.  Y.)   417. 
Putting  Interrogatories.  —  It  was 

held  that  the  fact  that  the  interrog- 
atories were  propounded  and  an- 
swered must  appear  affirmatively 
from  the  certificate  and  not  by  refer- 
ence to  mere  inference  from  the  sim- 
ilarity of  the  examination.  Davis  v. 
Allen,  14   Pick.    (Mass.)    3^3- 

But  where  the  certificate  recited 
that  the  deposition  was  taken  pur- 
suant to  the  commission,  and  the  an- 
swers referred  to  the  several  inter- 
rogatories by   number,   it    sufficiently 
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The  caption  and  certificate  need  not  recite  that  witnesses  were 
examined  separately  and  apart  from  each  other,-'*^  nor,  ordinarily, 
that  the  answers  of  foreign  witnesses  were  translated  by  an  inter- 
preter."- 

(14.)  Eedtiction  to  Writing.  —  The  certificate  need  not  recite  by 
whom  thf  depositions  were  reduced  to  wri.ing,  nor  that  a  person 
named  as  writing  them  down  was  a  disinterested  and  proper  person,^^ 
except  as  statutes  or  court  rules  so  provide."*     Nor  need  it  reci.e 


appeared  that  the  interrogatories  had 
been  propounded  to  the  witness  and 
answered.  Hill  v.  Hill,  42  Pa.  St. 
198. 

See  also  sub-title  "  Writing  Down 
the  Deposition." 

Where  the  depositions  show  that 
the  interrogatories  have  been  sever- 
ally answered  by  each  of  the  wit- 
nesses, the  return  need  not  recite 
that  they  were  read  to  them.  Mor- 
rison V.  W  hiie,  16  La.  Ann.  100. 

It  will  be  presumed  that  the  wit- 
ness was  examined  by  the  commis- 
sioners. Bclte  V.  Van  Rooten,  4 
Johns.  CN.  Y.)   130. 

A  certificate  that  the  witness  "  per- 
sonally made  oath,"  etc.,  at  a  certain 
time  and  place  shows  that  he  person- 
ally "appeared"  before  the  magis- 
trate.    Streeter  v.   Evans,  44  Vt.  27. 

31.  Simms  v.  Henderson,  11  Q.  B. 
(Eng.)  1,015,  17  L.  J.,  Q.  B.  209,  12 
Jiir.  773. 

32.  People  v.  Dowdigan,  67  Mich. 
95,  38  N.  W.  920;  McKinney  v. 
O'Connor,  26  Tex.  s;  Gilpins  v.  Con- 
sequa,  3  Wash.  C.  "C.  184.  Pet.  C.  C. 
85,  10  Fed.  Cas.  No.  5,452. 

Oath   of  Interpreter But  it  has 

been  held  that  the  return  must  show 
that  the  interpreter  was  sworn.  And 
the  commissioner's  affidavit  was  held 
inadmissible  to  supply  the  place  of 
such  a  certificate.  Amory  v.  Fellows, 
5  Mass.  219. 

33.  1  brasher  v.  Ingram,  32  Ala. 
64s;  Cook  V.  Gilchrist,  82  Iowa  277; 
48  N.  W.  84;  Imboden  v.  Richardson, 
15  La.  Ann.  534;  Blair  v.  Collins,  15 
La.  Ann.  683;  Morrison  v.  White,  16 
La.  Ann.  100;  Bolte  v.  Van  Rooten, 
4  Johns.  (N.  Y.)  130;  Piper  t'.  White, 
56  Pa.  St.  90;  Bulwinkic  v.  Cramer, 
30  S.  C.  153.  8  S.  E.  680;  Horton  v. 
Arnold.  18  Wis.  212;  Jones  v.  Ore- 
gon Central  R.  Co.,  3  Sawy.  523,  13 
Fed.  Cas.  No.  7,486;  Keene  v.  Meade, 


16  Fed.  Cas.  No.  9,373,  3  Pet.  (U. 
S.)    I. 

See  also  State  v.  Kimball,  50  Me. 
409. 

Federal  Practice Where  a  dep- 
osition is  taken  for  use  in  a  United 
States  circuit  court,  according  to 
"common  usage"  und.r  the  state 
practice,  it  need  not  appear  by  the 
certificate  who  reduced  the  deposi- 
tion to  writing  where  the  state  law 
contains  no  such  requirement.  Wil- 
kinson V.  Yal:,  6  McLean  16,  29  Fed. 
Cas.  No.  17,678. 

Language  of  Witness A  recital 

that  the  deponent  "  testified  as  is  set 
down  "  was  held  to  be  a  substantial 
compliance  with  a  statute  requirmg 
the  testimony  to  be  "  reduced  to 
writing  as  near  as  may  be  in  the 
language  of  the  witness,"  where  the 
answers  appeared  to  be  full  and  un- 
suspicious. Gulf  City  Ins.  Co.  v. 
Stephens,  51  Ala.  121.  See  also 
Roberts  v.  Fleming,  31  Ala.  683. 

34.  Thicband  v.  Sebastian,  10  Ind. 
454;  State  V.  Kimball,  50  Me.  409; 
Horton  v.  Arnold,  18  Wis.  212;  Pet- 
tibone  v.  Derringer,  4  Wash.  C.  C. 
215,  I  Rob.  Patt.  Cas.  152,  19  Fed. 
Cas.  No.  11,043;  Rain.r  v.  Haynes, 
Hemp.  689,  20  Fed.  Cas.  No.  11,536; 
Cook  V.  Burnley,  11  Wall.  (U.  S.) 
659;  Blake  v.  Smith,  4  Bctts  C.  C. 
Ms.  14,  3  Fed.  Cas.  No.  1,502.  See 
also  Minard  v.  Stillman,  35  Or.  259, 
57  Pac.  1,022. 

r.eduction  to  Writing —  A  certifi- 
cate that  the  deposition  "  was  re- 
duced to  writing  under  my  direc- 
tion "  was  held  fatally  defective. 
Marstin  v.  McR.a,  Hemp.  688,  16 
Fed.  Cas.  No.  9,141. 

A  certificate  that  the  deposition 
was  "  reduced  to  writing  by  me,  ex- 
cept  the    interrogatories,"    was    held 

Vol.  IV 


458 


DEPOSITIONS. 


that  the  deposinons  were  reduced  to  writing  in  the  presence  of  the 
commissioner  or  officer,'*'^  unless  a  statute  or  rule  requires  it.-'° 

(15.)  Reading  Over.  —  By  the  weight  of  authority,  the  certificate 
need  not  recite  that  the  depositions  were  read  over  to,  or  corrected 
by,  the  deponents  before  signing;"^  but  some  courts  hold  otherwise, 


good.     Fuller    v.    Hodgdon,    25    Me. 

243- 

A  certificate  that  the  witness  was 
"  examined  and  his  examination  re- 
duced to  writing  and  subscribed  by 
him  in  my  presence "  was  held  not 
to  be  a  substantial  compliance  with 
a  statute  requiring  a  certificate  to 
show  that  the  deposition  was  reduced 
to  writing  by  "  some  proper  person, 
naming  him."  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Pearson,  6  Kan.  App. 
825,  49  Pac.  681. 

A  certificate  that  the  commission- 
ers "  have  administered  the  oath  to 
J.  M.,  the  clerk  we  are  going  to  em- 
ploy for  the  execution  of  the  same," 
sufficiently  shews  that  they  had  ap- 
pointed and  sworn  a  clerk.  Keene  v. 
Meade,  3  Pet.  (U.  S.)  i.  reversing  3 
Cranch   C.   C.   51,   16  Fed.   Cas.   No. 

9'373-  ^.  ,       ,  T 

35.     Imboden  v.  Richardson,  15  La. 

Ann.  534;  JoHffe  v.  Collins,  21  Mo. 
338;  Sayre  v.  Sayre,  14  N.  J.  L.  48?; 
Winton  V.  Little,  94  Pa.  St.  64;  Chip- 
p-'wa  Valley  Bank  v.  National  Bank, 
116  N.  C.  815,  21  S.  E.  688;  Bul- 
winkle  v.  Cramer,  30  S.  C.  153.  8 
S.  E.  689;  Vasse  V.  Smith,  2  Cranch 
C.  C.  31,  28  Fed.  Cas.  No.  16,893; 
Van  N.ss  v.  Heineke,  2  Cranch  C.  C. 
259,  28  Fed.  Cas.  No.  16,866;  Bus- 
sard  V.  Catalino,  2  Cranch  C.  C.  421, 
4  Fed.  Cas.  No.  2,228;  Giles  v.  Pax- 
son,  36  Fed.  882.  See  also  Dawson 
V.  Callaway,  18  Ga.  573. 

Presence  of  Officer — A  commis- 
sioner's certificate  that  the  deposi- 
tions were  taken  in  his  presence  im- 
plies that  every'.hing  on  th-ir  face 
was  done  in  his  pr.sence.  Bowman 
v.   Flowers,  2   Mart.    (N.   S.)    (La.) 

267. 

36.  Hammond  v.  Freeman,  g  Ark. 
62-  N:w  Kentucky  Ccal  Co  z;.  Union 
P.'r.  Co.,  52  Neb.  127,  71  N.  W. 
948;  Rainer  v.  Haynes,  Hemp.  689, 
20  Fed.  Cas.  No.  11,536;  Edmondson 
7'  Barrel!,  2  Crarch  C.  C.  rcS,  8  Fed. 
Cas.  No.  4,284;   Bell  v.   Morrison,   i 
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Pet.  (U.  S.)  351;  Pcttibone  v.  Der- 
ringer, 4  Wash.  C.  C.  215,  I  Rcbb. 
Pat.    Cas.     152,     19    Fed.    Cas.    No. 

IL043. 

Ihe  requirement  is  not  enforced 
in  all  cases  against  depositions  taken 
in  another  state.  Haley  v.  Godfrey, 
16  Me.  305. 

A  certificate  reciting  that  the  depo- 
sition "  was  reduced  to  writing  by 
M.  and  was  subscribed  by  the  said 
witness  in  my  presence,"  was  held  to 
show  that  the  deposition  was  both 
reduced  to  writing  and  subscribed  in 
the  presence  of  the  officer.  Bobilya 
V.  Pnddy,  68  Ohio  St.  373,  67  N.  E. 
736. 

Federal  Practice.  —  Where  the 
deposition  is  taken  de  bene  esse  on 
notice  under  section  863  of  the  U.  S. 
Revised  Statutes,  the  ctiicer  taking  it 
must  certify  that  the  deposition  was 
reduced  to  writing  in  his  presence, 
but  where  the  deposition  is  taken 
under  a  commission  under  section 
866,  he  n^ed  not  so  certify.  Giles  v. 
Paxson,  36  Fed.  S82. 

Presence    of    Vv'itness It     would 

seem  to  be  unnecessary  to  certify 
that  the  deposition  was  written  in  the 
presence  of  the  witness.  Vasse  v. 
Smith,  2  Cranch  C.  C.  3L  28  Fed. 
Cas.  No.  16,896;  Van  Ness  v. 
Heineke,  2  Cranch  C.  C.  259,  28  Fed. 
Cas.  No.  16,866. 

Contra.  —  Donahue  v.  Roberts,  19 
Fed.  863 ;  Johnson  z\  Booth,  i  Handy 
(Ohio)  42.  See  also  Timms  v. 
Wayne.   I   Handy    (Ohio)   400. 

S7.  Darby  v.  Heagerty,  2  Idaho 
260,  13  Pac.  85 ;  Guthrie  v.  Buckeye 
Cannel  Coal  Co.,  66  Ind.  543;  Peo- 
ple -J.  Dowdigan,  67  Mich.  95,  38  N. 
\V.  920;  Henderson  v.  Cargill,  31 
Miss.  367;  Britton  v.  Berry,  20  Neb. 
325.  30  N.  W.  2t;4;  Lcckhirt  v. 
Mackie,  2  Nev.  294;  Blackie  v. 
Cooncy,  8  Nev.  41 ;  State  v.  Depois- 
ter,  21  Nev.  107,  25  Pac.  i.coo;  Gol- 
den V.  State,  22  Tex.  App.  i,  2  S.  W. 
531;  People  V.  Moore,  15  Wend.  (N. 
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both  under  express  statutes  and  on  principle."* 

(16.)  Signing  by  Witnesses.  —  Generally,  where  a  deposition  itself 
appears  to  have  been  signed  by  the  deponent,  ihe  fact  of  signing  need 
not  he  certified.''''  Nor  need  it  be  recited  that  depositions  were 
signed  in  the  presence  of  the  commissioner  or  officer,  where  he  cer- 
tifies that  they  were  taken  before  him.^"  But  in  some  jurisdic.ions, 
the  return  must  show  that  thi-  depositions  were  signed  in  the  pres- 
ence of  the  commissioner  or  officer.*^ 


Y.)    19;    Snydor  v.   Palnur,  29  Wis. 
226. 

Contra.  —  Goodhue  v.  Grant,  I 
Fin.    (Wis.)    556. 

C3.  Williams  7'.  ChaGbourne,  6  Gal. 
559;  Peonle  v.  Mitchell,  64  Gal.  85, 
27  Pac.  862;  McKinley  v.  Chicago  & 
N.  W.  R.  Go.,  14  Iowa  314;  Ball  v. 
Sykes,  70  Iowa  525,  30  N.  W.  929; 
Greer  v.  Ludlow.  7  Ky.  L.  Rep.  290; 
McGormick  v.  Largey.  i  Mont.  158; 
People  V.  Moore,  15  Wend.  (N.  Y.) 
19;  Foster  v.  Bullock,  12  Hun  (N. 
Y.)  2C0;  Faith  v.  Ulster  &  D.  R.  Go., 
70  App.  Div.  303,  10  N.  Y.  Ann.  Gas. 
449,  75  N.  Y.  oupp.  420;  Homberrer 
V.  Alexander,  11  Utah  363,  40  Pac. 
260. 

Reading  Over  to  Witness — A 
statement  that  the  testimony  was 
"  carefully  "  read  over  to  the  witness 
was  held  equivalent  to  a  statement 
that  it  was  "correctly"  read  over  to 
him.  Beckett  v.  Gridley,  67  Minn. 
2,7,  69  N.  W.  622. 

The  omission  of  the  word  "  care- 
fully "  in  a  certificate  reciting  the 
reading  of  the  deposition  to  the  wit- 
ness was  held  immaterial.  Sheldon 
V.  Wood,  2  Bosw.  (N.  Y.)  267; 
Ghemy  v.  Wcodworth,  13  Golo.  App. 
176,  56  Pac.  979. 

So  was  th:  omission  of  "care- 
fully" and  that  the  witnesses  "  diJ 
net  wish  to  correct  them  alter  they 
were  read."  Lockhart  v.  Mackic,  2 
Nev.  294. 

A  certificate  that  the  depositions  of 
witnesses  were  "  by  me  corrected  as 
by  them  requested "  is  suffici'mt, 
though  it  does  not  recite  that  the 
depositions  were  read  over  to  the 
witness',  s.  Higgins  v.  WortcU,  18 
Gal.  330. 

A  statute  providing  that  the  cer- 
tificate should  shew  that  the  deposi- 
tion was  read  over  to  the  witness, 
was  held  to  apply  only  to  depositions 


taken  within  the  state.  St.  Vincent's 
Institution  v.  Davis,  129  Gal.  20,  61 
Pac.  477. 

£9.  Lewis  V.  Morse,  20  Gonn.  211  ; 
Guthrie  v.  Buckeye  Gannel  Goal  Go., 
65  Ind.  543 ;  Henderson  v.  Gargill.  31 
Miss.  367;  Foster  v.  Bullcck,  12  Hun 
(N.  Y.)  200;  Scnnebcrn  v.  Southern 
R.  Go.,  65  S.  G.  502,  44  S.  E.  77 ; 
Wallace  v.  Byers,  14  Te.x.  Giv.  App. 
574,  38  S.  W.  228;  Thompson  v. 
Hale,  12  Tex.  139;  Voce  v.  Lawrence, 
4    McLean   203,    28    Fed.     Gas.    No. 

1 6,979- 

Contra.  —  Embersen  v.  McKenna, 
(Tex.  App.).  16  S.  W.  419;  Missouri 
K.  &  T.  R.  Go.  V.  LImnes-y,  20  Tex, 
Giv.  App.  316,  49  S.  W.  917. 

Signing  b  y  Interpreter.  —  The 
court  refused  to  reject  a  deposition 
on  the  ground  that  the  return  did  not 
recite,  as  directed,  that  the  examina- 
tion was  subscribed  by  the  sworn  in- 
terpreter, whtre  it  did  give  the  name 
of  the  interpreter  and  recited  that 
he  was  sworn  and  where  each  page  of 
the  deposition  Was  in  fact  subscribed 
by  a  person  of  that  name.  United 
States  V.  Fifty  Boxes  and  Packages 
of   Lace,  92   Fed.  601. 

40.  Bowman  v.  Flowers,  2  ]\Iart. 
(N.  S.)  (La.)  267;  Harzburg  v. 
Southern  R.  Go.,  65  S.  G.  539.  AA  S. 
E.  75;  Gcntre  v.  Kcenc,  2  Cranch  C. 
G.  198,  5  Fed.  Gas.  No.  2,553;  Van 
Ness  V.  Heincke,  2  Granch  G.  C. 
259,  28  Fed.  Gas.  No.  16,866. 

See  also  Dawson  v.  Gallaway,  18 
Ga.  573;  Vaughn  v.  Smith,  58  Iowa 
553,  12  N.  W.  (104. 

A  certificate  that  the  d .position 
was  reduced  to  writing  before  the 
officer  was  held  to  include  the  sign- 
ing of  the  deposition  by  the  witness. 
Voce  V.  Lawr.ncc,  4  McLean  203, 
28  Fed.  Gas.  No.  i6,979- 

41.  Johnson  v.  iJocth,  i  Handy 
(Ohio)  42;  Beidell  v.  Gook,  i  Handy 
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(17.)  Exhibits.  —  Where  exhibits  are  otherwise  sufficiently  identi- 
fied in  the  return,  they  need  not  be  directly  and  expressly  certified 
as  such.^- 

(18.)  Closing,  Sealing,  Indorsing,  Forwarding,  etc.  —  Generally,  the 
certificate  need  not  recite  the  closing  and  sealing,  or  indorsing  and 
direcJng  of  ihe  envelope  or  packet  containing  the  depositions  by  the 
commissioner  or  officer,'*'  nor  the  retention  of  the  depositions  by  him 
until  forwarded,**  nor  the  deposit  in  the  postoffice  by  him  of  depo- 
sitions received  in  due  course  of  mail.*^ 

c.  Effect  of  Recitals. —  (1.)  In  General.  —  The  certificate  (includ- 
ing the  caption)  is  evidence  of  facts  therein  recited  which  the  law 
requires  to  be  certified.*"  A  recital  of  any  other  fact  is  said  to  be 
extra  judicial  and  not  evidence  thereof.*^ 


(Ohio)  94;  Bacon  v.  Lloyd,  i  White 
&  W.  Civ.  Cas.  (Tex.)  §284;  Bush 
V.  Barron,  78  Tex.  5,  14  S.  W.  238; 
Emberson  v.  McKenna,  (Tex.  App.) 
16  S.  W.  419;  Trammell  v.  McDade, 
29  Tex.  617,  7  S.  W.  374.  See  also 
Ncill  V.  Cody,  26  Tex.  286. 

Under  the  Texas  statute,  it  must 
appear  that  the  depositions  have  b:en 
sworn  to  and  subscribed  "  by " 
"  each  "  of  the  witnesses,  respective- 
ly. Missouri,  K.  &  T.  R.  Co.  v. 
Hennesey,  20  Tex.  Civ.  App.  316,  49 
S.  W.  917;  Wallace  v.  Byers,  14 
Tex.  Civ.  App.  574,  38  S.  W.  228. 

42.  Bird  v.  Halsy,  87  F:d.  671; 
Brumskiil  v.  James,  11  N.  Y.  294. 
See  also  Stoddard  v.  Hill.  38  S.  C. 
385,  17  S.  E.  138.  S;e  also  sub-title 
"  Annexing  Papers  and  Documents." 

Certifying  Exhibit —  A  certificate 
that  an  exhibit  "  was  produced  and 
shown  to  the  said  J.  M.,  a  witness 
sworn  and  examined,  and  by  him  de- 
posed unto  at  the  time  of  his  exam- 
ination as  a  witness  under  such  com- 
mission," was  held  to  sufficiently  cer- 
tify the  exhibit.  Hall  v.  Barton,  25 
Barb.    (N.  Y.)   274. 

43.  Innrrarity  v.  Mims,  i  Ala. 
660;  Moran  v.  Green,  21  N.  J.  L.  562; 
Egbert  V.  Citizens'  Ins.  Co.,  7  Fed. 
47;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Stoner,  2  C.  C.  A.  437,  10  U.  S. 
Arn.  200,  51  Fed.  649. 

See  also  Thorp  v.  Orr,  2  Cranch 
C.  C.  zz'i:  23  Fed.  C^s.  No.  14,006; 
Spear  v.  Coon.  32  Conn.  292. 

Contra.  —  Shankwikpr  v.  Reading, 
4  McLean  240,  21  Fed.  Cas.  No. 
12,704. 
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44.  Locke  V.  Tuttle,  41  Mich.  407, 
I  N.  W.  1,039;  Bulwinkle  v.  Cramer, 
30  S.  C.  153,  8  S.  E.  689;  Stewart  v. 
Townsend,  41   Fed.   121. 

Contra.  —  Shankwiker  v.  Reading, 
4  McLean  240,  21  Fed.  Cas.  No. 
12,704. 

45.  Hall  V.  Barton,  25  Barb.  (N. 
Y.)  274;  Brumskiil  v.  James,  11  N. 
Y.  294;  Egbert  v.  Citizens'  Ins.  Co., 
7  Fed.  47;  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Stoner,  2  C.  C.  A.  437,  10 
U.  S.  App.  209,  51  Fed.  649.  But 
see  Watcn  v.  Bostwick,  2  Bay  (S.  C.) 
312. 

46.  Collins  V.  Fowler,  4  Ala.  647; 
Roberts  v.  Fleming,  31  Ala.  683; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 
379;  Fowler  v.  Merrill,  11  How.  (U. 
S.)  ^7s;  Bell  V.  Morrison,  i  Pet. 
(U.  S.)  351. 

Dependent  on  Authority  of  Officer. 
But,  of  course,  the  credence  to  be 
given  the  certificate  depends  upon  the 
proof  or  presumption  as  to  the 
authority  of  the  commissioner  or  of- 
ficer making  it.  Carter  v.  Ewing,  i 
Tenn.  Ch.  212. 

See  also  Unis  v.  Charlton,  12  Gratt 
(Va.)  484- 

In  Other  Cases But  it  has  been 

held  that  the  certificate  of  a  magis- 
trate is  evidence  of  facts  recited  only 
in  the  case  in  which  it  was  taken. 
Ross  V.   Cobb,  9  Yerg.    (Tenn.)   463- 

47.  Caldwell  v.  McVicar,  9  Ark. 
418;  Atkinson  v.  Nash,  56  Minn.  472, 
58  N.  W.  70. 

Recitals  Held  Extra  Judicial — A 
certificate  of  the  inability  of  the  wit- 
ness to  attend  the  tri-!!  is  net  evi- 
dence   of   such    inability,    where    the 
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(2.)  Conclusiveness  of  Eecitals.  —  In  some  states,  the  certificate  is 
held  to  be  conclusive  evidence  of  fac'.s  properly  certified.^*  But  in 
most  jurisdictions  it  is  only  prima  facie  evidence  of  such  facts.*" 

(3.)  Particular  Matters.  —  In  particular  cases  certificates  have  been 


magistrate  is  not  required  to  certify 
that  fact.  Taylor  v.  Whiting,  4  T.  B. 
Mon.   (Ky.)   364. 

The  certificate  of  the  magistrate 
that  a  party  did  not  object  was  held 
extra  judicial  and  inadmissible  to 
prove  such  fact.  Hall  v.  Houghton, 
2>7  Me.  411. 

Where  the  deposition  was  taken 
without  an  order  of  court  or  com- 
mission, the  certificate  of  the  person 
taking  the  deposition  that  the  ad- 
verse party  was  present  and  cross- 
examined  was  held  not  to  be  evi- 
dence of  that  fact.  Unis  v.  Charl- 
ton, 12  Gratt.  (Va.)  484. 

Deposition  Taken  Without  Author- 
ity—  Where  a  deposition  was  taken 
in  a  criminal  case  without  authority, 
the  certificate  of  the  signing  of  the 
deposition  by  the  deponents  mark 
was  held  not  evidence  of  that  fact, 
where  it  was  attempted  to  use  the 
pretended  deposition  to  contradict 
the  witness.  State  v.  Valere,  39  La. 
Ann.    1,060,  3   So.    186. 

Where  the  d;position  of  a  party 
has  been  suppressed,  the  certificate 
of  the  officer  taking  it  is  not  proof 
of  the  making  of  the  answers,  when 
it  is  sought  to  use  them  as  admis- 
sions. Gross  V.  Cofifey,  in  Ala.  468, 
20  So.  428. 

48.  Cooper  v.  Bakeman,  23  Me. 
376;  Norris  v.  Vinal,  22>  Me.  581; 
Medcalf  v.  Seccomb,  36  Mc.  71  ;  True 
V.  Plumley,  36  Me.  466.  See  also 
People  V.  Restell,  3  Hill  (N.  Y.) 
289. 

A  certificate  was  held  to  be  con- 
clusive evidence  of  a  fact  therein  re- 
cited, in  the  absence  of  any  evidence 
of  fraud.  West  Boylston  v.  Sterl- 
ing, 17  Pick.   (Mass.)    126. 

49.  Comstock  v.  Meek,  7  Ala. 
528;  Wilson  V.  Campbell,  2>3  Ala. 
249,  70  Am.  Dec.  586;  Larkin  v. 
Avery,  23  Conn.  304;  Harvey  v.  Os- 
born,  55  Ind.  535 ;  Minot  v.  Bridge- 
water,  IS  Mass.  4Q2 ;  Wyman  v.  Per- 
kins. 30  N.  H.  218;  Carter  v.  Bcals, 
44  N.  H.  408;  Pingry  v.  Washburn, 


I  Aik.  (Vt.)  264,  15  Am.  Dec.  676; 
Dick  V.  Runnels,  5  How.  (U.  S.)  7. 
See  also  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hamilton,  17  Tex.  App.  76,  42  S.  W, 
358. 

But  the  certificate  of  an  officer  can- 
not be  overcome  by  contradictory 
testimony  "  on  information  and  be- 
lief." Wagstafif  V.  Challis,  31  Kan. 
212,  I  Pac.  631. 

Corrections  of  Venue  by  Postmark. 
Where  the  return  of  the  magistrate 
bore  the  venue  of  the  county  from 
which  the  commission  issued  instead 
of  the  foreign  country  where  it  was 
executed,  it  was  held  competent  for 
the  trial  judge  to  find  the  deposition 
was  taken  in  such  foreign  country 
from  evidence  that  the  envelope  in 
which  it  was  received  bore  the  post- 
mark and  postage  stamp  of  such  for- 
eign country.  McKinney  v.  Wilson, 
133  Mass.   131. 

Presumptions,  —  The  recital  in  a 
certificate  that  the  witness  lives  more 
than  thirty  miles  from  the  place  of 
trial  is  not  disproved  by  evidence 
that  he  lived  within  thirty  miles  at 
the  time  the  action  was  begun.  Mat- 
tocks V.  Bellamy,  8  Vt.  463. 

Where  a  party  undertook  to  dis- 
prove a  recital  of  notice  in  the  cer- 
tificate by  showing  that  he  had  re- 
ceived a  notice  which  designated  a 
diff'erent  time  and  place  for  the  tak- 
ing, the  court  presumed  that  the 
taking  of  the  deposition  had  been 
adjourned  from  the  time  and  place 
given  in  the  notice  to  the  time  and 
place  recited  in  the  certificate.  Lyon 
V.  Ely,  24  Conn.  507. 

Expert  Evidence — The  testimony 
of  experts  not  acquainted  with  the 
writing  of  the  officer  was  held  inad- 
missible to  contradict  his  certificate 
that  the  depositions  had  been  re- 
duced to  writing  by  himself.  Daniel 
V.  Toney,  2  Mete.  (Ky.)  523;  El- 
liot V.  Hayman,  2  Cranch  C.  C. 
678,  8  Fed.  Cas.  No.  4.388.  See 
also  Bailey  v.  Brooks,  11  Heisk. 
(Tenn.)   i. 
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held  proper  evidence  of  the  existence  of  certain  grounds  for  taking 
the  depositions  ;^°  of  the  identity  of  the  person  taking  depositions 
with  the  commissioner  named  by  the  title  of  his  office  only  ;^^  of  the 
taking  of  the  proper  oath  by  the  commissioner/''-  and  the  official 
character  and  authority  of  the  person  administering  that  oath  f^  of 
the  taking  of  the  depositions  by  the  officer;^*  of  the  giving  of 
notice  thereof  f'"  or  the  existence  of  proper  reasons  for  not  giving 
it  ;^'^  of  the  presence  or  absence  of  parties  or  counsel  at  the  taking  of 
depositions ;"  and  also  of  the  identity  of  the  person  writing  them 


50.  West  Boylston  v.  Strrling,  17 
Pick.  (Mass.)  126;  Atkinson  v. 
Nash,  56  Minn.  472,  58  N.  W.  39; 
Wyman  v.  Perkins,  39  N.  H.  218; 
Featherstone  v.  Dagnell,  29  S.  C.  45, 
6  S.  E.  897 ;  Kaufman  v.  Caughman, 
49  S.  C.  159,  27  S.  E.  16;  Merrill  v. 
Dawson,  i  Hemp.  563,  17  Fed.  Cas. 
9,469;  affirmed  Fowler  v.  Merrill.  11 
How.  (U.  S.)  375;  Patapsco  Ins.  Co. 
V.  Scuthgate,  5  Pet.  (U.  S.)  604. 
But  862  Taylor  v.  Whiting,  4  T.  B. 
Men.   (Ky.)  364. 

Evidence  Before  Commissioner. 
The  evidence  offered  to  satisfy  the 
commissioner  of  the  lexistence  of 
such  cause  need  not  appear  in  the 
certificate.  Littlehalc  v.  Dix,  II 
Cush.    (Mass.)    364. 

Judicial    Notice    of    Distance It 

has  been  held  that  the  court  will  not 
take  judicial  notice  of  the  distance 
between  places  in  the  state  to  control 
a  certificate.  Littlehale  v.  Dix,  11 
Cush.    (Mass.)    364. 

51.  Brown  v.  Luchrs,  79  111.  575. 

52.  Wilson  V.  Mitchell.  3  Har.  & 
J.  (Md.)  91;  State  V.  Levy,  3  Har. 
&  McH.  (Md.)  591;  Walkup  v. 
Pratt.  5  Har.  &  J.  (Md.)  51;  Lud- 
1am  V.  Broderick,  15  N.  J.  L.  269; 
Winter  v.  Simonton,  3  Cranch  C.  C. 
104,  30  Fed.  Cas.  No.   17,894. 

53.  Wilson  v.  Mitchell,  3  Har.  & 
J.  (Md.)  91;  Walkup  v.  Pratt,  5 
Har.  &  J.  (Md.)  51;  Lawrence  v. 
Finch,  17  N.  J.  Eq.  234. 

Certificate  of  Officer  Swearing  Com- 
missioner. —  The  certificate  of  the 
officer  administering  the  oath  to  the 
commissioner  that  he  was  authorized 
to  administer  an  oath,  is  evidence  of 
such  authority.  McNeal  v.  Braun,  =^3 
N.  J.  L.  617,  22  Atl.  687,  26  Am.  St. 
Rep.  441. 
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54.  Robertson  v.  Lucas,  i  Mart. 
(O.  S.)    (La.)    187. 

55.  Medcalf  v.  Scccomb,  36  Me. 
71. 

Proof  of  Service  of  Notice Where 

the  statute  provides  that  proof  of 
service  of  notice  shall  be  made  by 
the  return  of  the  officer  or  the  af- 
fidavit of  the  person  serving  the  no- 
tic:,  it  cannot  be  proved  by  the  cer- 
tificate of  the  officer  taking  the  dep- 
osition. George  v.  Starrett,  40  N.  H, 
135- 

56.  Dick  V.  Runnels,  5  How.  (U. 
S.)    7. 

57.  Carpenter  v.  State,  58  Ark. 
233,  24  S.  W.  247;  Curtis  V.  Central 
R.,  6  McLean  401,  6  Fed.  Cas.  No. 
3,501.  But  see  Unis  v.  Charlton,  12 
Gratt.  (Va.)  484. 

Presumption  of  Attorney's  Author- 
ity—  Where  the  certificate  showed 
that  an  attorney  was  present  and 
cross-examined  for  the  adverse  party, 
the  court  presumed  that  the  attorney 
did  so  with  authority.  Kelly  v. 
Benedict,  5  Rob.  (La.)    138. 

Contra.  —  Taylor  v.  Whiting,  4  T. 
B.  Mon.  (Ky.)  364- 

Additional  Memorandum  by  Of- 
ficer.—  A  memorandum  at  the  foot 
of  the  deposition,  made  by  the  officer 
after  it  had  been  closed  and  certified, 
to  the  effect  that  the  adverse  party 
objected  to  the  testimony  as  illegal 
was  held  to  be  extra  judicial  and  not 
evidence  of  the  appearance  of  such 
party.  Humphries  v.  McGraw,  9 
Ark.  91. 

Criminal   Case Under   a   statute 

requiring  the  presence  of  the  defend- 
ant at  the  taking  of  depositions  in  a 
criminal  case,  it  was  held  that  the 
use  of  the  headings  "  cross-examina- 
tion "    and    "  redirect    examination " 
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down  ;^^  of  the  proper  swearing'^'*  or  affirming''"  of  witnesses ;  of 
the  signing  of  the  depositions  by  them,''^  or  the  waiver  of 
such  signing  by  parties  or  counsel ;"-  of  the  existence  of 
proper  cause  for  adjournment,"^^  or  agreements  of  par'.ies 
or  counsel  to  adjournments  to  other  times  and  places  f* 
and  of  other  agreements  of  the  parties  relating  to  the  taking 
and  return  of  depositions  when  made  in  the  presence  of  the  officer  or 
commissioner  or  filed  with  him."^ 

D.  Dating.  —  It  seems  that  the  certificate  need  not  be  dated,''® 
unless  a  statu  le  or  rule  requires  it.°^ 


did  not  show  that  the  defendant  was 
present  and  cross-examined  the  w  t- 
ness.  Carpenter  v.  State,  58  Ark. 
233,  24  S.  W.  247. 

58.  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)    379- 

£9.  Ulmer  v.  Anstill,  9  Port. 
(Ala.)  157;  Barfield  v.  Hewlett,  4 
La.  118;  Minard  v.  Stillman,  35  Or. 
259.  57  Pac.  1,022. 

60.  A  certificate  that  the  witness 
was  conscientiously  scrupulous  of 
taking  an  oath  was  sufficient  evi- 
dence of  that  fact  to  rrnder  admis- 
sible a  deposition  to  which  he  had 
been  affirmed  only.  Elliot  v.  Hay- 
man,  2  Cranch  C.  C.  678,  8  Fed.  Cas. 
No.  4,388. 

61.  Harrison  v.  Bowen,  16  La. 
282;  Pressler  v.  Joffrion.  39  La.  Ann. 
1,116,  2  So.  795;  Michael  v.  Matheis, 
J7  Mo.  App.  556,  2  Mo.  App.  Repr. 
175;  Yarnal  v.  Hupp,  (Neb.)  qo  N. 
W.  645.  See  also  Hale  v.  Matthews, 
118  Ind.  527,  21   N.  E.  43. 

Signing  by  Mark. —  The  signature 
of  the  witness  by  making  his  mark 
may  be  attested  by  the  magistrate 
taking  the  deposition,  and  it  is  im- 
material that  the  attestation  does  not 
immediately  follow  the  mark.  State 
V.  Depoister,  21  Ncv.  107,  25  Pac. 
1,000.  See  also  Briton  v.  Berry,  20 
N(b.  325,  30  N.  W.  254. 

62.  Stcckman  v.  Harber,  55  Mo. 
App.  71.  But  see  Crowther  v.  Lloyd, 
31  N.  J.  L.  395- 

63.  Andrews  v.  Jones,  10  Ala. 
460;  Davis  V.  Madden.  27  La.  Ann. 
632;  Henderson  v.  Cargill,  31  Miss. 
367;  Ward  V.  Ely,  12  N.  C.  372.  See 
also  King  v.  State,  15  Ind.  64;  Lewin 
V.  Dillc.  17  Mo.  64. 

64.  Dnvis  V.  Madden,  27  La.  Ann. 
632;  Frye  v.  Coleman,  i  Grant  Cas. 


(Pa.)  445;  Lewin  v.  Dille,  17  Mo. 
64.  But  see  Clarke  v.  Goode,  6  J.  J. 
Marsh.    (Ky.)    637. 

Presumption  of  Attorney's  Author- 
ity  Where    the    certificate    recited 

that  an  agent  of  the  party  appeared 
and  consented  to  the  adjournment  of 
the  taking  of  the  deposition  to  an- 
other time  and  place,  and  the  com- 
mission was  otherwise  regularly  exe- 
cuted and  returned,  the  court  pre- 
sumed that  the  person  giving  such 
consent  was  the  authorized  agent  of 
the  party.  Marshall  v.  Frisbie,  i 
Munf.   (Va.)  247. 

65.  Lewin  v.  Dille,  17  Mo.  64. 
Agreements    to    Take    Depositions. 

It  has  been  held  that  the  certificate 
of  a  magistrate  is  not  evidence  of  the 
taking  of  a  deposition  by  consent. 
Gillespie  v.  Gillespie,  2  Bibb  (Ky.) 
89;  Johnson  v.  Rankin,  3  B.bb  (Ky.) 
86;  Clarke  v.  Goode,  6  J.  J.  Marsh. 
(Ky.)  637. 

But  though  no  caption  to  the  an- 
swers of  a  witness  was  required, 
one  reciting  that  the  answers  were 
taken  by  a  consent  of  the  parties  was 
held  to  show  that  the  deposition  was 
taken  by  virtue  of  such  consent  and 
not  under  a  commission.  Louisville 
&  N.  R.  Co.  V.  Chaffin,  84  Ga.  519,  11 
S.  E.  891. 

Oral  Agreement  Out  of  Officer's 
Presence.  —  It  seems  that  a  certifi- 
cate is  not  evidence  of  any  agree- 
ment between  the  parties,  unless  it 
shows  that  such  agreement  was  in 
writing  and  filed  with  the  officer  or 
was  made  orally  in  his  presence. 
Carter   7v    Ewin?,    i    Tenn.    Ch.    212. 

66.  Dill  V.  Camp.  22  Ab.  249. 

67.  Tvson   V.   Kane.   3   Min".   287. 
A  failure  to  date  the  capti'^n  is  im- 
material,    where    the    certificate     is 
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E.  Signing.  —  Ordinarily,  the  certificate  must  be  signed  by  the 
commissioner  or  officer.'^* 

F.  Sealing.  —  As  a  general  rule,  the  certificate  of  a  person 
specially  named  in  a  commission  to  execute  it  need  not  be  sealed.*^* 
But  where  a  commission  is  executed  by  one  not  speciilly  named 
therein,  or  a  deposition  is  taken  on  notice  only,  the  certificate  must 
be  sealed,  if  a  seai  pertains  to  the  ofifice  of  the  person  taking  the 


dated.  Birmingham  Union  R.  Co.  v. 
Alexander,  93  Aia.  133,  9  So.  525. 

The  emission  of  the  date  in  the 
caption  or  certificate  may  be  suppHed 
by  the  date  in  the  jurat  or  attesta- 
tion. Elgin  V.  Hill,  27  Cal.  372; 
Tyson  v.  Kane,  3  Minn.  287;  Nye  v. 
Spaulding,   11    Vt.   501. 

68.  Price  v.  Emerson,  16  La. 
Ann.  95 ;  Jackson  v.  Stiles,  3  Caines 
(N.^  Y.)    128,  Colem.  &  C.  Cas.  468. 

Under  the  practice  in  some  states, 
as  in  chancery,  a  commissioner  signs 
each  page  of  the  depositions.  Light- 
foot  V.  Cole,  I  Wis.  26;  Flavell  v. 
Flavell,  20  N.  J.  Eq.  211. 

Signing  Caption  and  Certificate. 
Where  the  statutory  form  provided 
for  separate  signatures  to  the  caption 
and  to  the  certificate  of  the  oath,  and 
the  latter  only  was  signed,  the  dep- 
osition was  excluded.  Shed  v. 
Leslie,  22  Vt.  498.  But  where  the 
caption  and  certificate  were  written 
together  one  signature  was  held  suf- 
ficient.    Hauxhurst  v.  Hovey,  26  Vt. 

544- 

Signing  Certificate  of  Costs. 
Where  the  magistrate  failed  to 
sign  the  certificate  to  the  oath  and 
signed  one  to  the  taxation  of  costs 
only,  the  deposition  was  excluded 
from  evidence.  Burnham  v.  Porter, 
24  N.  H.  570.  But  where  the  one 
signature  was  seemingly  intended  to 
apply  to  both  certificates,  the  depo- 
sition was  admitted.  Jackson  v.  Bar- 
ron, Ti,7  N.  H.  494. 

Signing  on  Cover. —  A  deposition 
was  received  in  evidence  where  the 
signature  of  the  commissioners  ap- 
peared only  on  the  cover  enclosing 
it.  State  V.  Levy,  3  Har.  &  McH. 
(Md.)   591. 

Examiner  Dying  Before  Signing. 
Where  an  examiner  died  before  sign- 
ing depositions  they  were  received  in 
evidence.  Bryson  v.  Warwick  & 
Birmingham     Canal     Co.,    i    W.     R. 
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(Eng.)  124;  Felthouse  v.  Bailey,  14 
W.  R.   (Eng.)  827. 

Initials — It  is  not  a  substantial 
objection  to  a  deposition  that  the 
commissioner  in  certifying  uses  the 
initials  only  of  his  Christian  name, 
although  he  is  designated  by  the  full 
Christian  name  in  the  commission. 
Fcagin  V.  Beasley,  23  Ga.  17;  Cur- 
tiss  V.  Martin,  20  111.  557.  See  also 
Byington  v.  Moore,  62  Iowa  470,  17 
N.  W.  644.  A  commission  directed 
to  Wm.  J.  was  presumed  to  have 
been  properly  executed  by  Wm.  H. 
J.  Newton  V.  Porter,  69  N.  Y.  133, 
25  Am.  Rep.   152. 

Certificate  to  Several  Depositions. 
One  signature  to  several  depositions 
returned  under  one  certificate,  is  suf- 
ficient. Boston  V.  Bradley,  4  Har. 
(Del.)  52-4. 

It  has  been  held  that  a  return  may 
properly  be  signed  by  one  commis- 
sioner only,  where  the  other  wrong- 
fully refuses  to  sign  it.  Millville 
Mut.  Marine  &  Fire  Ins.  Co.  v.  Dris- 
coll,  II   S.  C.  R.   (Can.)    183. 

69.  Dozier  v.  Joyce,  8  Port. 
(Ala.)  303;  Shorter  v.  Marshall,  49 
Ga.  31 ;  Morrison  v.  White,  16  La. 
Ann.  ico;  Barfield  v.  Hewlett,  4  La. 
118;  Brown  v.  Ellis.  10  Fed.  834; 
Beach  v.  Odell,  4  O.  S.  (Ont.)  8. 
See  also  Rhees  v.  Fairchild,  160  Pa. 
St.  565,  28  Atl.  928.  But  see  Wain 
V.  Freedland,  2  ^liles    (Pa.)    161. 

Especially  where  the  commissioner 
has  no  official  seal.  Dumont  v.  Mc- 
Cracken,  6  Blackf.    (Il.-d.)    355. 

Unsealed  Return.  —  Where  the 
commission  directed  the  commission- 
ers to  make  their  return  under  seal 
and  they  did  not  do  so,  the  deposi- 
tion was  rejected.  Brewer  z^.  Bower- 
sox,  92  Md.  567,  48  Atl.  1.060.  But 
it  was  held  to  be  unnecessary  for  a 
commissioner  to  seal  his  return  al- 
though the  commission  required  him 
to    return    the    examination     of     the 
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deposition ;'"  unless,  indeed,  his  signature  and  official  character  are 
otherwise  formally  authenticated.'^ 

G.  Proof  of  Official  Character.  —  a.  Necessity.  —  Since, 
ordinarily,  a  person  specially  appointed  by  name  to  execute  a  com- 
mission need  have  no  official  character,  no  such  character  need  be 
shown,  of  course,  by  the  return.'^ 

But  when  depositions  are  taken  by  persons  who  are  not  designated 
by  their  proper  names  as  commissioners  of  the  court,  their  official 
character  must  appear.''^ 


witness  "  under  his  hand  and  seal," 
wh-^re  the  statute  contained  no  such 
requirement.  Henderson  v.  Cargill, 
31  Miss.  367. 

70.  Dumont  v.  McCracken,  6 
Blackf.  (Ind.)  355;  Harvey  v.  Os- 
born,  55  Ind.  535;  Hale  v.  Matthews, 
118  Ind.  527,  21  N.  E.  43;  Stephens 
V.  Williams,  46  Iowa  540;  Borders  v. 
Barber,  81  Mo.  636;  Paul  v.  Lowry, 
2  Cranch  C.  C.  628,  18  Fed.  Cas.  No. 
10,844.  But  see  Crowther  v.  Lloyd, 
31  N.  J.  L.  395;  Mills  V.  Dunlap,  3 
Cal.  94- 

Depositions  taken  under  the  Louis- 
iana code  by  a  judge  are  inadmis- 
sible, if  not  authenticated  by  his 
private  seal.  Ingraham  v.  White,  2 
La.  294;  Rochelle  v.  Alvarez,  4  La. 
218. 

The  omission  of  a  notary  public's 
seal  was  held  a  mere  informality  un- 
der a  statute  providing  that  such 
should  not  be  sufficient  ground  for 
excluding  a  deposition.  Rachac  v. 
Spencer,  49  Minn.  235.  51  N.  W.  920. 

Seal  Improperly  Placed —  That 
the  seal  was  placed  below  a  jurat 
which  was  not  required,  instead  of 
at  the  close  of  the  certificate,  was 
deemed  immaterial.  Osgood  v. 
Sutherland,  36  Minn.  243,  31  N.  W. 
211;  Wallingford  v.  Western  Union 
Telegraph  Co.,  60  S.  C.  201,  38  S.  E. 
443.  A  deposition  was  received  in 
evidence  where  the  seal  of  the  com- 
missioners appeared  only  on  the 
cover  enclosing  it.  State  v.  Levy,  3 
Har.  &  McH.  (Md.)  591;  Wright 
V.  Wood,  23  Pa.  St.  120. 

What  Is  a  Seal — The  commis- 
sioner's scrawl  was  held  a  sufficient 
sealing.  Michael  v.  Matheis,  77  Mo. 
App.  556,  2  Mo.  A.  Repr.  175.  A 
certificate  concluding  "witness  my 
hand  and  private  seal  of  office,  hav- 
ing no  official  seal.     M.  T.   (S.  L.)" 

30 


was  held  to  be  sufficiently  attested 
by  the  seal  of  the  commissioner. 
Baker  v.  Kelly,  41  Miss.  696,  93  Am. 
Dec.  274.  The  seal  of  a  notary  pub- 
lic need  not  be  impressed  upon  wax. 
An  impression  upon  the  paper  is 
sufficient.  Meyers  v.  Russell,  52  Mo. 
26.  Under  the  Iowa  statute  the 
notary  seal  must  contain  the  name  of 
the  notary  and  state  and  must  be  im- 
pressed in  the  paper.  Stephens  v. 
Williams,  46  Iowa  540;  Neese  v. 
Farmer's  Ins.  Co.,  55  Iowa  604,  8 
N.  W.  450. 

71.  The  neglect  of  a  notary  pub- 
lic to  affix  his  seal  to  a  certificate 
has  been  held  immaterial,  where  his 
official  character  is  proved  by  the 
certificate  of  some  proper  officer. 
Ashcraft  v.  Chapman,  38  Conn.  230; 
Pape  V.  Wright,  116  Ind.  502,  19  N. 
E.  459;  Curtis  V.  Curtis,  131  Ind. 
489,  30  N.  E.  18.  But  this  has  been 
denied  on  the  ground  that  the  genu- 
ineness of  the  notary's  signature  can 
only  be  proved  by  his  official  seal. 
Stephens  v.   Williams.  46   Iowa   540. 

72.  See  sub-title  "  The  Commis- 
sioner or  Officer." 

73.  Corgan  v.  Anderson,  30  III. 
95;  M'Micken  v.  Stewart,  10  Mart. 
(O.  S.)  (La.)  571;  Baine  v.  Wilson, 
18  La.  59;  Adams  v.  Graves,  18  Pick. 
(Mass.)  355;  Waugh  v.  Shunk,  20 
Pa.  St.  130;  Carter  v.  Ewing,  I 
Tenn.  Ch.  212;  Bown  v.  Bean,  i  D. 
Chip.  (Vt.)  176.  See  also  Wilson 
V.  Smith,  5  Yerg.   (Tenn.)   379. 

Proof  of  Official  Character. 
Where  the  commission  was  directed 
to  any  one  of  certain  officers,  includ- 
ing officers  not  authorized  by  the 
statute  to  take  depositions,  and  was 
returned  signed  by  A.,  "  commis- 
sioner," without  any  evidence  of  his 
official  character,  the  deposition  was 
excluded.     Argentine      Falls      Silver 
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When  a  commission  is  directed  to  an  officer  by  name  and  the  style 
of  his  office,  his  official  character  sufficiently  appears.'* 

b.  Manner  of  Proof.  —  Statutes  sometimes  provide  for  formal 
proof  by  certificate  of  the  official  character  of  persons  taking  deposi- 
tions," and  especially  of  such  persons,  in  other  states,  who  are  not 


Min.  Co.  V.  Molson,  12  Colo.  405,  21 
Pac.   190. 

Where  the  objecting  party  lived  in 
a  town  adjoining  the  place  where  the 
depositions  were  taken,  in  New 
Brunswick,  and  attended  the  taking 
without  objection,  the  court  pre- 
sumed that  he  was  acquainted  with 
the  official  character  of  the  magis- 
trate and  admitted  the  deposition 
in  evidence  without  the  proof  of  the 
official  character  of  the  person  who 
took  it  required  by  rule  of  court. 
Savage  v.  Balch,  8  Me.  27. 

74.  Kendall  v.  Limberg,  69  111. 
355;  Succession  of  Baum,  11  Rob. 
(La.)  314;  Bradford  v.  Cooper,  i  La. 
Ann.  325 ;  Rembert  v.  Whitworth,  14 
La.  Ann.  617;  Baine  v.  Wilson,  18 
La.  59;  Skipwith  v.  Creditors,  19  La. 
198. 

Commissioner  Named  in  Agreement. 
The  rule  is  the  same  where  the  corn- 
missioner  is  named  by  the  parties  in 
an  agreement  annexed  to  the  com- 
mission. Morrison  v.  White,  16  La. 
Ann.  100;  Blackie  v.  Cooney,  8  Nev. 

41- 

A  stipulation  to  take  depositions 
without  a  commission  at  a  certain 
time  and  place  before  any  officer 
qualified  by  law  to  take  depositions  is 
not  a  waiver  of  proof  of  the  official 
character  of  the  person  taking  the 
depositions.  Jenkins  v.  Tobin,  31 
Ark.  3c6. 

75.  Jenkins  v.  Tobin,  31  Ark. 
306;  Baine  v.  Wilson,  18  La.  59; 
Bond  V.  Ward,  Wright  (Ohio)  747; 
Shankwiker  v.  Reading,  4  McLean 
240,  21   Fed.  Cas.  No.  12,704. 

But  see  Hayes  v.  Frey,  54  Wis. 
503.   II   N.  W.  695. 

Manner  of  Authenticating  Official 
Character.  —  The  authentication  of 
the  official  character  of  a  per- 
son taking  depositions  should  be 
according  to  the  law  of  the  state 
where  the  depositions  are  to  be  used, 
and  not  under  the  act  of  Congress 
governing  the  authentication  of  judi- 
cial records.    Commandeur  v.  Russell, 
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5  Mart.  N.  S.  (La.)  456;  Barfield  v. 
Hewlett,  4  La.  118;  Gibson  v.  Tilton, 
I  Bland  (Md.)  352,  17  Am.  Dec. 
306 ;  Fredericks  v.  Davis,  3  Mont. 
251 ;  Mencke  v.  Strause,  171  Phila. 
(Pa.)   104,  41  Leg.  Int.  154. 

But  see  False  v.  Kittridge,  15  La. 
Ann.  222;  Tooker  v.  Thompson,  3 
McLean  92,  24  Fed.  Cas.  No.  14,097 
(order). 

Under  Seal  of  Court  of  Record. 
A  common  requirement  is  that  the 
official  character  and  authority  of  the 
officer  be  authenticated  by  a  certifi- 
cate under  the  seal  of  a  court  of 
record.  Baber  v.  Rickert,  52  Ind. 
594;  Curtis  V.  Curtis,  131  Ind.  489, 
30  N.  E.  18;  Bond  V.  Ward,  Wright 
(Ohio)  747;  Wheeler  v.  Shields,  3 
111.  348;  McCormick  v.  Largey,  I 
Mont.  158. 

ITnder  a  statute  providing  for  the 
authentication  of  the  official  char- 
acter of  a  judge  taking  a  deposition 
by  the  clerk  under  the  seal  of  the 
court,  an  authentication  by  the  dep- 
uty clerk  in  his  own  name  was  held 
bad.     Hyde   v.    Benson,   6  Ark.   396. 

A  certificate  in  the  name  of  the 
clerk  of  a  court  of  record  and  sealed 
with  its  seal  and  signed  J.  E.  E., 
deputy  clerk,  was  held  to  be  the  cer- 
tificate of  the  clerk.  Colton  v.  Ru- 
pert, 60  Mich.  318,  27  N.  W.  520. 

Certificate  of  County  Clerk — It 
is  sometimes  proved  by  the  certificate 
of  the  clerk  of  the  county,  under  the 
seal  of  the  county.  Thompson  v. 
Stewart,  3  Conn.  171,  8  Am.  Dec. 
168;  Pape  V.  Wright,  116  Ind.  502, 
19  N.  E.  459;  Commissioners  z/.  Ross, 
3  Bin.  (Pa.)  539,  5  Am.  Dec.  383; 
Dunlap  V.  Waldo,  6  N.  H.  450. 

Under  Great  Seal  of  State. —  The 
authority  of  the  officer  taking  a  dep- 
osition in  another  state  is  sometimes 
proved  by  a  certificate  under  the 
great  seal  of  that  state.  Ashcraft  v. 
Chapman,  38  Conn.  230;  Wheeler  v. 
Shields,  3  111-  348. 

In  Louisiana  the  authority  of  a 
justice  of  the  peace  or  notary  public 
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specially  named  in  commissions,  or  who  have  no  official  sealsJ" 
When  there  is  no  statute  upon  the  subject,  such  character  may 

be  proved  by  parol  evidence.'^ 

If  there  is  no  contrary  statute,  the  official  character  and  authority 

of  the  person  may  be  proved  by  his  certificate  reciting  such  character, 

under  seal  of  his  office,"^  or  by  his  signature  as  such  officer  to  his 


to  take  depositions  in  another  state 
must  be  proved  by  the  attestation  of 
the  governor,  under  the  great  seal  of 
the  state,  unless  proved  by  his  orig- 
inal commission.     Yeatman  v.  Erwin, 

5  La.  264;  Edmondson  v.  Mississippi 

6  A.  R.  Co.,  13  La.  282 ;  Thatcher  v. 
Gofif,  13  La.  360;  Succession  of 
Grant,  14  La.  Ann.  807;  Wardwell  v. 
Sterne,  22  La.  Ann.  28;  McDonald  v. 
Wells,  23  La.  Ann.  189. 

Supplying  Certificate —  The  cer- 
tificate of  the  governor  must  be  at- 
tached to  the  return  of  the  officer, 
unless  the  signature  of  the  latter  is 
not  required  or  is  admitted.  Edmon- 
son V.  Mississippi  &  A.  R.  Co.,  13  La. 
282;  Thatcher  v.  GofT,  13  La.  360. 

The  governor's  certificate  not  at- 
tached to  the  return  that  the  person 
taking  the  deposition  "  a  duly  author- 
ized justice  of  the  peace,"  etc.,  is  not 
proof  that  he  was  such  justice  at  the 
time  the  depositions  were  taken. 
Barelli  v.  Lytle,  4  La.  Ann.  557. 

It  has  been  held,  under  a  statute 
providing  that  a  deposition  taken  be- 
fore a  notary  public  out  of  the  state 
shall  be  accompanied  by  a  certificate 
of  the  official  character  of  the  no- 
tary, that  such  certificate  may  be  fur- 
nished at  any  time  before  the  depo- 
sition is  read  in  evidence.  Scott  v. 
Bassett,  186  111.  98,  57  N.  E.  835. 

76.  Wheeler  v.  Shields,  3  HI-  348; 
Everingham  v.  Lord,  19  111.  App.  565; 
Baber  v.  Rickart,  52  Ind.  594;  Yeat- 
man V.  Erwin,  5  La.  264;  Ihompson 
V.  Clay,  60  Mich.  627,  27  N.  W.  699. 

See  also  Thompson  v.  Stewart,  3 
Conn.  171,  8  Am.  Dec.  168. 

State  Commissioner —  The  courts 
will  take  judicial  notice  of  the  official 
character  of  a  commissioner  ap- 
pointed by  the  governor  in  another 
state.  Tcdrowe  v.  Eshcr,  56  Ind.  443  5 
Crowthcr  v.  Lloyd,  31  N.  J.  L.  395; 
Palmer  v.  Fogg,  35  Me.  368,  58  Am. 
Dec.  708;  Johnson  v.  Cocks,  12  Ark. 
672. 


77.  Stiff  V.  Nugents,  5  Rob.  (La.) 
217;  Allen  V.  Perkins,  17  Pick. 
(Mass.)  369;  Dunlap  v.  Waldo,  6  N. 
H.  450;  Bond  V.  Ward,  Wright 
(Ohio)  747;  Dunlop  v.  Mim.roe,  i 
Cranch  C.  C.  536.  8  Fed.  Cas.  No. 
4,167;  afHrmcd  7  Cranch  U.  S.  242; 
Lindsay  v.  Riggs,  15  Fed.  Cas.  No. 
8,366. 

See  also  Petersburg  Sav.  Ins.  Co. 
V.  Manhattan  Fire  Ins.  Co.,  66  Ga. 
446. 

Authority  of  Officer  Swearing  Com- 
missioner—  The  official  character  of 
the  officer  who  administers  the  oath 
to  a  commissioner  may  be  proved  by 
any  competent  evidence.  Lawrence  v. 
Finch,  17  N.  J.  Eq  234. 

Failure  of  Commissioner  or  Officer 
to  State  Official  Character.  —  The 
failure  of  the  commissioner  or  offi- 
cer to  state  his  official  character  is 
immaterial  where  his  appointment  or 
character  is  otherwise  shown.  Bry- 
den  V.  Taylor,  2  Har.  &  J.  (Md.) 
396,  3  Am.  Dec.  554;  Ridge's  Or- 
phans V.  Lewis,  Conf.  R.  (N.  C.)  483; 
Commissioners  v.  Ross,  3  Bin.  (Pa.) 
539,  5  Am.  Dec.  383.  See  also 
Thompson  v.-  Stewart,  3  Conn.  171, 
8  Am.  Dec.  168;  Shorter  v.  Marshall, 
49  Ga.  31 ;  Bolds  v.  Woods,  9  Ind. 
Apo.  657,  36  N.  E.  933;  Morrison  v. 
White,  16  La.  Ann.  100;  Jenkins  v. 
Anderson,    (Pa.),   11   Atl.  558. 

78.  Johnson  v.  Cocks,  12  Ark. 
672;  Brown  v.  Luehrs,  79  111.  575; 
McKinncy  v.  Wilson,  133  Mass.  131 ; 
Tancre  v.  Reynolds,  35  Minn.  476,  29 
N.  W.  171;  (statute)  Barber  v.  Geer, 
26  Tex.  Civ.  App.  89,  63  S.  W.  934; 
J.  c,  94  Tex.  581,  63  S.  W.  1,007; 
Tilghman  v.  Fisher,  9  Watts  (Pa.) 
441 ;  Dinsmore  v.  Maroney,  4  Blatchf. 
416,  7  Fed.  Cas.  No.  3,920;  Ruggles 
V.  Bucknor,  i  Paine  U.  S.  C.  C.  358, 
4  Fed.  Cas.  No.  2,115. 

See  also  Harvey  v.  Osborn,  55  Ind. 
535;  Perry  v.  Thompson,  16  N.  J.  L. 
72. 
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certificate  and  his  official  seal,'^  or  by  his  certificate  alone,  where  no 
seal  pertains  to  his  office,^'^  or  by  his  signature  as  such  officer  alone 
where  he  has  no  official  seal.^^ 

c.  Signature.  —  It  seems  that  the  signatures  of  special  commis- 
sioners and  standing  commissioners  need  not  be  proved.**^ 

2.  Sealing  Up  and  Indorsing.  —  A.  Attaching  Papers.  —  The 
commission  and  interrogatories  should  be  returned  with  the  deposi- 


79.  Baber  v.  Rickart.  52  Ind.  594; 
Stiff  V.  Nugent,  5  Rob.  (La.)  217; 
Martin  v.  Coppock,  4  Neb.  173;  Sar- 
gent V.  Collins,  3  Nev.  260;  Moore 
V.  Willard,  30  S.  C.  615.  9  S.  E.  27y, 
Read  v.  Patterson,  79  Tenn.  430 ;  Bar- 
ron V.  Pettes,  18  Vt.  385;  Hayes  v. 
Frey,  54  Wis.  503,  11  N.  W.  695; 
Dinsmore  v.  Maroney,  4  Blatchf.  416, 
7  Fed.  Cas.  No.  3.920. 

See  also  Greenwood  v.  Woodward, 
18  Tex.  I ;  Lindsay  v.  Riggs,  15  Fed. 
Cas.  No.  8,366. 

Proof  by  Official  Signature. 
Where  the  jurat  to  the  oath  of  the 
commissioners  was  signed  "  A.  B., 
justice  of  the  supreme  court  of  Nova 
Scotia,"  the  court  assumed  that  he 
had  power  to  administer  the  oath. 
Saltar  v.  Applegate,  23  N.  J.  L.  115. 

A  return  by  one  styling  himself  the 
clerk  of  a  court  and  under  the  seal 
of  the  court  sufficiently  shows  such 
person  to  be  a  "  clerk  of  a  court  of 
record."  Harvey  v.  Osborn,  55  Ind. 
535- 

80.  Earl  V.  Hurd,  5  Blackf. 
(Ind.)  248;  Talbott  v.  Bradford,  2 
Bibb  (Ky.)  316;  Clement  v.  Durgin, 
5  Me.  9;  Bullen  v.  Arnold,  31 
Me.  583;  Stale  v.  Kimbail,  50  Me. 
409;  Blackie  v.  Cooney,  8  Nev.  41; 
Crowther  v.  Lloyd,  31  N.  J.  L.  395; 
Wilson  V.  Smith,  5  Yerg.  (Ttnn.) 
379;  Hoover  v.  Rawlings,  22>  Tenn. 
287;  Crane  v.  Thayer,  18  Vt.  162,  46 
Am.  Dec.  142;  Vasse  v.  Smith,  2 
Cranch  C.  C.  31.  28  Fed.  Cas.  No. 
16,896;  Jasper  v.  Porter,  2  McLean, 
579.  13  Fed.  Cas.  No.  7,229. 

Proof    by    Certificate Where   a 

commission  was  directed  to  a  com- 
missioner specially  named  and  in  case 
of  his  absence,  to  a  magistrate,  the 
certificate  of  the  latter  of  the  absence 
of  the  special  commissioner  was  held 
sufficient  evidence  of  that  fact.  Sav- 
age V.   Birckhead,  20  Pick.    (Mass.) 

167. 
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The  failure  of  the  magistrate  to 
recite  the  state  in  which  he  holds  his 
office  may  be  supplied  by  reference 
to  the  caption  of  the  deposition  show- 
ing the  same.  Atkinson  v.  Starbuck, 
6  Blackf.  (Ind.)  353- 

81.  Baber  v.  Rickart,  52  Ind.  594; 
Adams  v.  Graves,  18  Pick.  (Mass.) 
355;  Read  v.  Patterson,  79  Tenn.  43; 
Hobbs  V.  Shumates,  11  Gratt.  (Va.) 
516;  Price  V.  Morris,  5  McLean  4, 
19  Fed.  Cas.  No.   11,414. 

The  addition  of  the  letters  "J.  P." 
to  the  signature  of  the  person  taking 
the  deposition  has  been  held  prima 
facie  evidence  that  he  is  a  justice  of 
the  peace.  Wright  v.  Waters,  32  Pa. 
St.  514;  Pollard  v.  Livelv,  2  Gratt. 
(Va.)  216. 

82.  Gordon  v.  Nelson,  16  La.  321 ; 
Bullen  V.  Arnold,  31  Mc.  583; 
Palmer  v.  Fogg,  35  Mj.  368,  58  Am. 
Dec.  708;  Williams  v.  Eldridge,  1 
Hill  (N.  Y.)  249.  See  also  People 
V.  Grundell,  75  Cal.  301,  17  Pac.  214 
(official  stenographer). 

Judicial  Notice  of  Signatures.  —  A 
commissioner  appointed  by  a  gov- 
ernor to  take  the  acknowledgment 
of  deeds  and  affidavits  in  another 
state  is  a  state  officer  of  whose  sig- 
nature and  seal  the  courts  take  judi- 
cial notice.  Dwight  v.  Splane,  11 
Rob.  (La.)  487;  Palmer  v.  Fogg,  35 
.Me.  368,  58  Am.  Dec.  708. 

The  court  will  take  judicial  notice 
of  the  signature  of  the  commissioner 
though  he  has  signed  the  initials 
only  of  his  Christian  name.  Wil- 
liams V.  Eldridge,  i  Hill  (N.  Y.) 
249.  It  seems  that  the  court  will  take 
judicial  notice  of  the  signature  and 
seal  of  an  associated  judge  of  a  city 
court  in  the  same  statj.  Dwight  v. 
Splane,  11  Rob.    (La.)   487. 

It  has  been  held  that  the  genuine- 
ness of  a  commissioner's  certificate 
cannot  be  determined  by  a  compari- 
son of  the  handwriting  thereof  with 
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tions.*^  The  various  papers  properly  returnable  should  be  fastened 
together;^*  but  where  ihey  are  returned  in  the  same  envelope,  the 
mere  failure  to  fasten  them  together  is  not  a  substantial  objection  to 
the  depositions.**^ 

JB.  Sealing.  —  Statutes  and  rules  of  court  commonly  require  the 
commissioner  or  officer  to  enclose  and  seal  up  depositions,  and  to 
indorse  his  name  on  the  envelope.®"     Depositions  are  "  sealed  up," 


that  of  the  deposition.  Donnell  v. 
Bullock,   I   Heisk.    (Teiin.)   365. 

83.  Woods  V.  Clark,  24  Pick. 
(Mass.)  35;  Weidner  v.  Conner,  9 
Pa.  St.  78.  But  see  Read  v.  Patter- 
son, II  Lea  (Tenn.)  430. 

84.  Gage  v.  Brown,  125  111.  522, 
17  N.  E.  754;  Martin  v.  United 
States,  3  U.  S.  Ct.  CI.  Rep.  384. 

The  papers  composing  the  return 
are  sufficiently  connected  by  wafers 
only,  without  a  tape  and  seal.  Wil- 
liams V.  Eldridge,  i  Hill.  (N.  Y.) 
249. 

85.  Parker  v.  Bradshaw,  16  La. 
69;  Savage  v.  Birckhead,  20  Pick. 
(Mass.)  167;  Downs  v.  Hawley,  112 
Mass.  237;  Kingston  v.  L.sley,  10 
Serg.  &  R.  (i-a.)  383.  See  also  Hill 
V.  Bell,  61    N.  C.   122,  93  Am.   Dec. 

583. 
Commission  Forwarded  Separately. 

Where,  through  inadvertence,  the 
commission  was  not  returned  with 
the  depositions  and  was  forwarded 
in  another  package,  the  court  ad- 
mitted parol  evidence  to  identify  the 
commission  as  that  under  which  the 
depositions  were  taken.  Branstein  v. 
Crescent  Mut.  Ins.  Co.,  24  La.  Ann. 

589- 

Lost  Commission —  The  court  ad- 
mitted a  deposition  in  evidence, 
though  no  commission  was  attacked 
thereto,  and  the  only  proof  of  the 
issuance  of  the  commission  was  the 
order  of  the  court  allowing  it  and 
the  entry  of  the  fee  charged  by  the 
clerk  for  its  issuance.  Givens  v. 
Manns,  6  Munf.  (Va.)    191. 

Part  of  Deposition  Missing. 
Where  several  pages  of  a  deposition 
were  missing,  the  court  rejected  it. 
Dangerficld  v.  Thurston,  8  Mart.  (N. 
S.)    (La.)   222. 

86.  Scales  v.  Desha,  16  Ala.  308; 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Heilprin,  95  III.  Apn.  402;  Robinson 
V.  Savage,  124  111.  "66.  15  N.  E.  850; 
Gage  V.  Brown,  125  111.  522,  17  N.  E. 


754;  Moran  v.  Green,  21  N.  J.  L. 
562;  Jones  V.  Neah,  i  Hughes  U.  S. 
C.  C.  268,  13  Fed.  Cas.  No.  7,483; 
In  re  Thomas,  35  Fed.  2>Z7;  Shank- 
wiker  v.  Reading,  4  McLean  240,  21 
Fed.  Cas.  No.  12,704;  Reford  v.  Mc- 
Donald, 14  C.  P.  (Ont.)  150.  See 
also  R:ese  v.  Beck,  24  Ala.  651; 
Blackburn  v.  Morton,  18  Ark.  384. 

Indorsing  Inner  Envelope.  —  Where 
the  deposition  is  duly  scal.d  up  and 
endorsed,  it  has  been  held  that  it 
may  be  enclosed  in  an  outer  envelope 
which  is  merely  directed  to  th:  clerk 
of  the  court.  Evans  v.  Reynolds,  32 
Ohio  St.   163. 

Contra.  —  Barber  v.  Geer,  94  Tex. 
581,  63  S.  W.  1,007,  overruling  63 
S.  W.  934- 

Envelope  Broken  in  Transmission. 
Where  depositions  are  received  w.lh- 
out  being  s;parated  or  mutilated,  the 
fact  that  the  envelope  containing 
them  has  been  broken  during  trans- 
mission is  not  ground  to  suppress 
them.  Commercial  National  Bank 
V.  Atkinson,  .62  Kan.  775,  64  Pac. 
617;  Eiffert  V.  Craps,  44  Fed.  164; 
Graham  v.  Stewart,  15  Ont.  C.  P. 
169.  See  also  Frank  v.  Carson,  15 
C.  P.   (Ont.)    135- 

Failure  to  Seal  "Up  Depositions. 
An  objection  that  a  deposition  was 
not  sent  to  the  clerk  scaled  up  as 
required  by  statute,  was  overruled 
where  the  magistrate  who  took  it 
positively  identified  it,  and  it  had 
been  properly  taken  and  certified. 
Cowell  V.   Stat:,   16  Tex.  App.  57. 

Under  a  statute  providing  that  the 
deposition  be  retained  by  thj  officer 
until  he  delivered  it  with  his  own 
hand  into  court,  or  that  it  should 
"  be  by  such  officer  scaled  up  "  and 
directed  and  forwarded  to  the:  court 
by  mail  or  express  and  "  rmain  un- 
der his  seal "  until  opened,  etc.,  it 
was  held  that  the  name  of  the  officer 
must     be    written    across     the     flap. 
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within  the  meaning  of  some  statutes,  when  they  are  enclosed  in  an 
envelope  and  the  flap  is  closed  with  gum.*^  Other  statutes  and 
rules  require  some  more  formal  act.^^ 

C.  Endorsixg.  —  Various  statutes  and  rules  require  the  endorse- 
ment upon  ihe  envelope  of  the  name  of  the  cause,^''  the  name  of  the 


Travers  v.  Jennings,  39  S.  C.  410,  17 
S.  E.  849- 

Failure  to  Endorse  Name  of  Officer. 
Where  the  envelope  was  received 
from  the  postoffice  in  a  badly  muti- 
lated condition,  and  without  the 
name  of  the  commissioner  written 
across  the  seal  as  required  by  stat- 
ute, the  deposition  was  rejected. 
Smith  V.  Moody,  94  Ga.  534,  21  S. 
E.   157- 

Under  a  rule  of  court  requiring 
the  commissioners  to  write  their 
names  across  the  seals,  it  was  held 
sufficient  for  them  to  write  their 
names  across  the  face  of  the  en- 
velope, the  seals  being  on  the  other 
side.  McKenzie  v.  Barnes,  12  Rich. 
L.    (S.   C.)   20s. 

Where  a  deposition  came  through 
the  mail  sealed  and  properly  di- 
rected and  with  the  usual  post 
marks,  it  was  published  although  the 
name  of  the  commissioner  was  not 
written  across  the  seal.  Park.  v. 
Bancroft,  12  Ala.  468. 

Where  the  commission  has  been 
properly  executed  by  three  commis- 
sioners, it  should  not  be  suppressed 
or  excluded  because  one  of  the  com- 
missioners has  endorsed  on  the  en- 
velope the  names  of  all  three. 
Brown  v.  Southworth,  9  Paige  (N. 
Y.)   351. 

87.  Morgan  v.  Jones,  44  Conn. 
225 ;  Van  Sickle  v.  Gibson,  40  Mich. 
170. 

88.  Moran  v.  Green,  21  N.  J.  L. 
562.  See  also  Burleson  v.  Burleson, 
28  Tex.  383. 

What  Is  a  Sealing —  "A  person 
may  adopt  any  seal  as  his  own,  or 
anything  in  place  of  a  seal.  A 
wafer,  scroll,  sometimes  even  a  flour- 
ish, have  been  so  adopted  and  recog- 
nized." In  re  Thomas,  35  Fed.  2:^7 ; 
S.  P.  Doe  V.  Hughes,  2  P.  &  B. 
(New  Bruns.)    296. 

Sealing  the  envelope  with  the  seal 
of  an  express  company,  and  writing 
the  name  of  the  commissioner  across 
it,  was  held  to  be  a  sufficient  compli- 
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anace  with  the  statute.  In  re 
Thomas,  35  Fed.  237- 

Where  the  officer  taking  the  dep- 
osition styled  himself  "  Consular 
Agent  of  the  United  States,"  and  the 
seal  attached  bore  the  impression 
"United  States  Commercial  Agency," 
the  court  presumed  that  the  seal  was 
that  of  the  officer.  Schunior  v.  Rus- 
sell, 83  Tex.  83,   18  S.  W.  484. 

That  the  envelope  is  sealed  and 
the  name  of  the  magistrate  written 
across  the  seal  is  evidence  that,  it 
was  sealed  up  by  the  magistrate. 
Thorp  V.  Orr,  2  Cranch  C.  C.  335, 
23  Fed.  Cas.  No.  14,006. 

Rule  Directory.  —  The  failure  to 
enclose  the  papers  in  a  packet  bound 
with  tape  and  sealed  at  the  crossing 
of  the  tape,  as  required  by  the  rule 
of  the  court,  was  deemed  immaterial 
where  there  was  no  suspicion  that 
the  deposition  had  been  tampered 
with.  Chadwick  v.  Chadwick,  59 
Mich.  87,  26  N.  W.  2S8. 

89.  Indorsing  Name  of  Cause. 
Where  the  names  of  the  parties  to 
the  action  are  endorsed  on  the  en- 
velope and  it  is  directed  to  the  clerk 
of  the  proper  court,  a  statute  requir- 
ing the  endorsement  of  the  title  of 
the  cause  upon  the  envelope  is  sub- 
stantially complied  with.  Whittaker 
V.  Voorhees,  38  Kan.  71,  15  Pac.  874; 
Babb  V.  Aldrich,  45  Kan.  218,  25 
Pac.  558. 

Where  a  commission  is  sealed  up 
and  endorsed  in  the  "  Superior 
Court "  with  the  title  of  the  cause, 
the  date,  and  the  commissioner's 
name,  it  is  sufficiently  addressed  to 
the  court,  under  Act  5,  Wm.  IV, 
cap.  34.  Waterhouse  v.  Marine  A. 
Co.,  3  Kerr  (New.  Bruns.)  639. 

Endorsing  the  names  of  firms  in- 
stead of  the  individual  members 
thereof,  is  sufficient.  Forsyth  v. 
Baxter,  3  111.  9. 

Where  the  envelopes  containing 
depositions  were  endorsed  "  P.  V. 
S.  and  others,  10  cases,"  the  court 
refused  to  admit  them  in  evidence  in 
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party  at  whose  request  the  depositions  have  been  taken,""  and  the 
names  of  the  deponents,"^  and  the  directing  of  the  envelope  to  the 
officer  authorized  to  receive  the  depositions.**- 

D.  Errors.  —  Mistakes  and  omissions  in  the  indorsements  and 
direction  which  do  not  prevent  the  proper  return  and  filing  of  the 
depositions  are  generally  disregarded  by  the  courts."^ 


two  cases  entitled  "  P.  V.  F."  and 
"  P.  V.  G."  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E. 
562. 

Where  the  names  of  the  parties 
are  not  required  to  be  endorsed  on 
the  envelope,  a  mistake  in  the  name 
of  a  party  so  endorsed  does  not  af- 
fect the  admissibility  of  the  deposi- 
tion. Wis:  V.  ColHns,  121  Cal.  147, 
53  Pac.  640. 

Endorsement  by  Attorney.  —  Where 
the  officer  uses  an  envelope  on  which 
the  endorsements  have  been  made 
by  one  of  the  attorneys,  he  thereby 
adopts  such  endorsements.  Mis- 
souri, K.  &  T.  R.  Co.  V.  St.  Clair,  21 
Tex.  Civ.  App.  345,  51  S.  W.  666. 

90.  Babb  v.  Aldrich,  45  Kan.  218, 
25  Pac.  558. 

91.  See  Marsalis  v.  Texas  Cactus 
Hedge  Co.,  2  Posey  Unrep.  Cas. 
(Tex.)  292;  Nye  v.  Spalding,  11  Vt. 
501. 

Names  of  Witnesses.  _  An  en- 
dorsement "  S.  ct  al.,  witnesses,"  was 
held  a  sufficient  compliance  with  a 
statute  requiring  the  endorsement  of 
the  names  of  the  witnesses  upon  the 
envelope.  Gulf,  C.  &  S.  F.  R.  Co 
V.  Lyman,  27  Tex.  Civ.  App.  72,  6t 
S    W.  69. 

In  the  absence  of  an  express  stat- 
ute, endorsing  the  names  of  wit- 
nesses on  the  envelgpe  is  a  conveni- 
ence only  and  the  failure  to  so  en- 
dorse them  does  not  affect  the  ad- 
missibility of  the  deposition.  Hen- 
derson V.  Williams,  57  S.  C.  i,  35  S. 
E.  261. 

Waiver,  —  Where  the  defendant 
opened  the  envelope  containing  a 
number  of  depositions  and  obtained 
the  benefit  of  some  of  them,  the  court 
refused  to  suppress  anothei  deposi- 
tion on  the  ground  that  the  name  of 
the  witness  had  not  been  endorsed 
on  the  envelope  in  compliance  with  a 
statute.     Gulf,  C.  &  S.  F.  R.  Co.  v. 


Lvman,  27  Tex.  Civ.  App.  72,  65  S. 
W.  69. 

92.  Direction     of     Envelope A 

stipulation  by  the  attorneys  that 
either  party  may  receive  the  return 
from  the  commissioners  duly  sealed 
and  deliver  it  to  the  clerk  of  the 
court  is  a  waiver  of  the  statutory  re- 
quirement that  the  residence  of  the 
clerk  shall  be  endorsed  on  the  pack- 
age. Williams  v.  Eldridge,  i  Hill 
(N.  Y.)   249. 

Where  the  deposition  was  received 
from  the  postoffice  by  the  clerk  of 
the  court,  it  was  deemed  immaterial 
that  it  was  directed  to  hrni  in  care  of 
counsel  of  one  of  the  parties. 
Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28. 

93.  Thompson  v.  Stewart,  3 
Conn.  171,  8  Am.  Dec.  168;  Scrip- 
ture V.  Newcomb,  16  Conn.  588; 
Field  V.  Tenney,  47  N.  H.  513; 
Goodyear  v.  Vosburgh,  41  How.  Pr. 
(N.  Y.)  421  ;  Ludlam  v.  Broderick, 
15  N.  J.  L.  269;  Rust  V.  Eckler,  41 
N.  Y.  488;  Cook  V.  Carroll  Land 
&  Cattle  Co.  (Tex.),  39  S.  W.  1,006; 
Knoxville  Fire  Ins.  Co.  v.  Hird,  4 
Tex.  Civ.  App.  82,  23  S.  W.  393. 

Mistakes  in  Direction It  is  im- 
material, where  depositions  are  prop- 
erly received,  that  the  return  is  di- 
rected to  the  "judges"  of  the  court 
instead  of  to  "  the  court."  Thorp 
V.  Orr,  2  Cranch  C.  C.  335,  23  Fed. 
Cas.  No.  14,006.  Or  to  the  chief 
judge  of  the  court  instead  of  the 
judges.  Frevall  v.  Bache,  5  Cranch 
C.  C.  463,  9  Fed.  Cas.  No.  5,113. 
Or  to  the  clerk  of  the  court  instead 
of  to  the  court.  Spear  v.  Coon,  32 
Conn.  292.  Or  to  the  court  instead 
of  to  the  clerk.  Eakin  v.  Morris,  i 
White  &  W.,  (Tex.),  §883.  Where 
the  clerk  of  the  superior  court  was 
ex-officJo  of  the  city  court,  a  deposi- 
tion taken  for  use  in  the  latter  court 
was   held   not   to  be   invalidated   be- 
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E.  Exceptions  to  Rules.  —  Where  the  chancery  rules  governing 
publication  do  not  obtain,  statutes  requiring  die  sealing  and  endors- 
ing of  depositions  are  held  not  to  apply  where  the  depositions  are  to 
remain  on  file  wi.h  the  ofQcei  taking  them,®"*  or  where  they  are  deliv- 
ered directly  to  the  filing  officer  by  the  commissioner  or  officer 
taking  them."^ 

3.  Transmission.  —  A.  Custody.  —  Generally,  the  commissioner 
or  officer  taking  depositions  must  retain  ihem  in  his  possession'-" 


cause  directed  to  the  clerk  of  the 
superior  court.  Louisville  &  N.  R. 
Co.  V.  Chaffin,  84  Ga.  519,  11  S.  E. 
891. 

In    Name    of    Cause The  giving 

of  a  wrong  middle  initial  in  the  name 
of  the  def.ndant  was  deemed  im- 
material. Field  V.  Tenney,  47  N.  H. 
513- 

Statute  Directory —  The  court 
refused  to  suppress  a  deposition  on 
the  ground  that  the  names  of  the  par- 
ties to  the  action  were  not  endorsed 
thereon  as  required  by  statute,  where 
the  omission  had  caused  no  injury. 
Ccle  V.  Choteau,  18  111.  439;  Indiana 
&  I.  S.  R.  Co.  V.  Wilson,  77  HI-  App. 
603. 

In  Name  of  Witness Where  the 

statute  does  not  require  the  endorse- 
ment of  the  names  of  deponents  upon 
the  envelope,  a  mistake  in  the  initials 
of  a  deponent's  name  so  endorsed  is 
not  fatal  to  his  deposition.  Wise  v. 
Collins,  121   Cal.   147,  53  Pac.  640. 

Waiver. —  Where  by  stipulation  th? 
depositions  were  returned  to  one  of 
the  counsel  and  by  him  delivered  to 
the  clerk  of  the  court,  it  was  deemed 
immaterial  that  the  clerk's  residence 
was  not  endorsed  thereon  pursuant  to 
statute.  Williams  v.  Eldridge,  i  Hill 
(N.  Y.)   249. 

94.  A  deposition  taken  by  the 
clerk  of  the  court  as  a  commissioner 
need  not  be  sealed  up.  Nelson  v. 
Woodruff,  66  U.  S.  156. 

Where  a  deposition  is  taken  before 
the  justice  of  the  peace  in  whose 
court  the  action  is  pending,  the  depo- 
sition need  not  be  sealed  up,  but  may 
be  '.ecorded  at  once.  Burley  v. 
Kit'-hell.  20  N.  J.  L.  305. 

95.  Ilutson  V.  Hutson,  77  Tenn. 
354- 

96.  Shankwiker  v.  Reading,  4  Mc- 
Lean 240,  21  Fed.  Cas.  No.  12,704. 


Failure  of  Officer  to  Retain  Pos- 
session—  Depositions  not  sealed  up, 
and  kept  by  attorneys  of  the  moving 
party  until  the  time  of  trial,  are  in- 
admissible. Louisville,  N.  A.  &  C. 
R.  Co.  V.  Hcilprin,  95  111.  App.  402; 
Rambler  v.  Tryon,  7  Serg.  &  R. 
(Pa.)  90,  10  Am.  Dec.  444.  But 
see    Spear  v.   Richardson,   37   N.    H. 

23-   ^ 

Where  a  deposition  was  properly 
closed  and  sealed  and  endorsed  and 
given  by  the  magistrate  to  a  proper 
person  to  be  filed  in  court,  but  was 
not  so  filed  by  him  and  was  returned 
to  the  magistrate  by  the  party  taking 
it  and  was  by  the  latter  filed,  with 
the  seals  appended  untouched,  the 
deposition  was  excluded  when 
offered  in  evidence.  Sayre  v.  Sayre, 
14  N.  J.  L.  487. 

Where  depositions  taken  in  Cuba 
appeared  to  hive  been  deposited  in 
the  postoffice  in  Mobile,  and  no  ex- 
planation was  offered  as  to  the  man- 
ner in  which  th;y  were  so  deposited, 
they  were  rejected.  Innerarity  v. 
Minis,  I  Ala.  660. 

Agreements  of  Parties A  waiver 

of  "all  objections  as  to  the  form  and 
manner  of  taking "  is  not  a  waiver 
of  the  requirement  that  the  deposi- 
tion be  properly  returned  and  filed. 
Livingston  v.  Pratt,  Brown's  Adm. 
Rep.  66,  15  Fed.  Cas.  No.  8,417. 

An  agreement  to  take  depositions 
is  not  to  be  construed  as  a  consent 
to  their  remaining  in  the  hands  of 
one  of  the  parties.  Philibert  v. 
Wood,  2  Mart.  (O.  S.)    (La.)  204. 

Consent  to  the  returning  of  the 
depositions,  written  at  the  foot  there- 
of, is  a  waiver  of  an  objection  that 
the  depositions  have  remained  open 
in  the  possession  of  the  party  taking 
them.  Tremoulet  v.  Tittermary,  2 
Mart.  (O.  S.)    (La.)  3U- 
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until  properly  delivered  into  court  by  himself,"^  or  forwarded  by 
some  proper  agency.'"'^ 

B.  Forwarding.  —  It  has  been  held  proper  to  forward  depositions 
by  a  party,  where  no  statute  forbids  it.""     It  is  common  modern 


97.  Jones  v.  Neale,  i  Hughes  U. 
S.  C.  C.  268,  13  Fed.  Cas.  No.  7,483- 

Delivery  by  Officer —  It  seems  that 
the  officer  taking  depositions  may 
dehver  them  into  court  personally, 
though  the  statute  makes  no  pro- 
vision for  such  return.  Andrews  v. 
Parker,  /8  Tex.  94. 

98.  Chancery  Practice.  —  "The 
ordinary  mode  of  returning  a  com- 
mission for  the  examination  of  wit- 
ness's in  chnncery,  according  to  the 
English  practice,  was  for  one  of  the 
commissioners  to  deliver  it  in  person 
to  the  officer  of  the  court  with  whom 
it  was  to  be  filed;  or  for  one  of  the 
commissioners  to  deliver  it  to  an 
agent,  or  some  third  person,  to  be 
delivered  to  such  officer.  And  in  the 
latter  case  the  bearer  of  the  commis- 
sion was  to  deliver  it  personally,  and 
to  make  oath  that  he  received  it  from 
one  of  the  commissioners,  and  that 
it  had  not  been  opened  or  altered 
since  he  so  received  it.  (i  New!. 
Ch.  Pr.  425,  2  Dan.  Ch.  Pr.  516.)" 

"  But  at  a  vtry  early  day  the  court 
authorized  a  commission  which  was 
to  be  executed  abroad  to  be  returned 
by  mail.  (Newland  v.  Horseman,  2 
Ch.  Ca.  76.)"     .     •    • 

"  By  the  practice  of  the  court,  the 
acting  commissioners,  after  they  had 
enclosed  the  commission  and  deposi- 
tions, under  their  seals,  should  sever- 
ally write  their  names  upon  the  out- 
side of  the  envelope.  (Hind's  Ch. 
Pr.  351;  Gray's  Sol.  Pr.  14,  27.) 
When  the  commissioners  were  sworn 
to  secrecy,  and  it  was  considered  im- 
portant to  prevent  the  depositions  of 
witnesses  from  being  seen  by  the  par- 
ties, or  their  solicitors  or  agmts, 
until  all  the  testimony  in  the  cause 
had  been  closed  and  an  ord;rfor  the 
publication  of  the  deposition  had  been 
obtained,  great  strictness  was  re- 
quired in  scaling  up  and  returning 
the  commission  and  testimony,  to 
prevent  the  possibility  of  the  parties 
obtaining  a  knowledge  of  the  con- 
tents of  the  depositions.  But  as  the 
practice  of   taking   the   testimony   in 


secret  has  been  abolished  in  this 
state,  it  is  only  necessary  now  that 
the  court  should  be  satisfied  the 
depositions  are  genuine,  and  that  they 
have  not  been  altered  since  they  were 
sworn  to  by  the  witnesses.  And 
even  when  the  testimony  was  taken 
in  secret,  a  negltct  to  comply  with 
all  the  usual  forms  did  not  prevent 
the  testimony  from  being  read,  where 
the  court  was  satisfied  that  the  depo- 
sitions had  neither  b:en  seen  nor  al- 
tered after  they  were  taken  before 
the  commissioners."  Walworth, 
chancellor,  in  Brown  v.  Southworth, 
9  Paige   (N.  Y.)    -?5i. 

It  was  held  that  the  affidavit  above 
referred  to  must  be  made,  though  the 
agent  by  whom  the  deposition  was 
returned  was  an  express  company. 
Dwindle  v.  Howland,  i  Abb.  Pr. 
(N.  Y.)  87. 

Delivery  by  Unauthorized  Messen- 
ger. —  Where  the  messengers  who 
brought  the  commission  from  abroad, 
being  detained  in  quarantine  upon 
the  coast,  sent  the  commission  up  to 
the  solicitor  by  the  coach,  the  court, 
upon  a  subsequent  affidavit  of  the 
messengers  as  to  the  identity  of  the 
package  and  of  the  seals,  which  were 
unbroken,  ordered  the  depositions  to 
be  received.  Bourdien  v.  Trial,  2 
Fowl.   Exch.   Pr.    (Eng.)    80. 

Where  the  person  entrusted  with 
the  commission  lost  it  on  the  road, 
and  it  was  picked  up  by  travelers 
and  brought  to  the  office  of  one  of 
the  masters,  upon  their  affidavit  that 
they  had  not  opened  or  altered  the 
same,  the  depositions  were  ordered 
to  be  received  in  the  same  manner  as 
if  they  had  been  regularly  returned. 
Smales  v.  Chayter,  i  Dick.  (Eng.) 
99. 

99.  Logan  v.  Hodges,  7  Ala.  66; 
Veach  v.  Bailiff,  5  Har.  (Del.)  379; 
Doty  V.   Strong,   i    Pin.    (Wis.)    313- 

But  under  a  statute  which  required 
the  deposition  to  be  delivered  into 
court  or  mailed  by  the  person  taking 
it,  a  deposition  delivered  by  the  party 
in    whose   behalf   it   had   been    taken 
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practice,  even  in  the  absence  of  statutes  authorizing  it,  to  forward 
them  by  mail/ 

C.  Indorsements.  —  Various  statutes  and  rules  require  the 
receiving  postmaster  to  indorse 'on  the  envelope  the  receipt  thereof 
from  the  commissioner  or  officer  taking  the  depositions,^  and  require 


was  rejected.  Breeding  v.  Stamper, 
i8  B.  Mon.    (Ky.)    175. 

1.  Leetch  V.  Atlantic  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  518;  Brown  v. 
Southworth,  9  Paige  (N.  Y.)  351; 
Shankwiker  v.  Reading,  4  McLean 
240,  21  Fed.  Cas.  No.  12,704;  New- 
land  V.  Horseman,  2  Ch.  Cas.  (Eng  ) 
76. 

Forwarding  Depositions  by  Mail. 
But  it  has  been  held  that  a  deposi- 
tion cannot  be  returned  by  mail 
without  a  special  direction  to  that 
effect.  Crawford  v.  Loper,  25  Barb. 
(N.  Y.)  449;  Richardson  v.  Gere,  21 
Wend.    (N.   Y.)    156. 

The  statutory  requirements  for  the 
transmission  of  depositions  by  mail 
have  been  held  to  be  directory  only. 
Garner  v.  Cleveland,  35  Tex.  74. 
But  see  Laird  v.  Ivens,  45  Tex.  621. 

That  a  foreign  deposition  was  for- 
warded to  the  clerk  of  the  court 
through  the  embassy  at  Washington, 
instead  of  directly,  was  held  not  to 
affect  its  validity.  United  States  v. 
Fifty  Boxes  and  Packages  of  Lace, 
92  Fed.  601. 

Delivery  to  Attorney.  —  Where  the 
commission  was  directed  to  be  re- 
turned by  mail  and  the  deposition 
was  carried  to  the  plaintiff's  attorney, 
who  had  paid  the  postage  and  de- 
livered it  to  the  clerk  in  an  unaltered 
condition,  it  was  received  in  evidence. 
Homer  v.  Martin,  6  Cow.  (N.  Y.) 
156;  S.  P.  Kennedy  v.  Kennedy,  i 
hog.  (Ir.)  311. 

Where  the  return  was  addressed 
to  the  plaintiff,  instead  of  to  the 
clerk  of  the  court,  and  was  received 
by  the  plaintiff  and  submitted  to  the 
defendant's  attorney  for  examination, 
and  then  filed,  the  deposition  was  al- 
lowed to  be  read.  Clarke  v.  Ben- 
fcrd,  22  Pa.  St.  353. 

Upon   Change   of  Venue Where 

d;positions  were  delivered  to  the 
clerk  of  a  court  after  the  case  had 
been  transmitted  upon  a  change  of 
venue  to  another  court,  and  were  by 
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him  opened,  and  then  closed  and  for- 
warded in  an  untamp.red  condition 
to  the  court  where  the  suit  was  then 
pending,  they  were  held  to  have  been 
properly  transmitted  within  the 
meaning  of  a  statute  requiring  them 
to  be  delivered,  securely  sealed,  by 
the  officer  by  whom  they  were  taken 
to  the  clerk  of  the  court  before 
whom  the  action  was  pending. 
Waterman  v.  Chicago  &  A.  R.  Co., 
82  Wis.  613,  52  N.  W.  247. 

Forwarding  by  Express — Under 
some  statutes  and  rules  the  deposi- 
tions may  be  transmitted  by  express. 
Shankwiker  v.  Reading,  4  McLean 
240,  21  Fed.  Cas.  No.  12,704;  Dwin- 
dle V.  Howland,  i  Abb.  Pr.  (N.  Y.) 

87. 

2.  Findlav  v.  Mineralized  Rub- 
ber Co.,  98 'Ga.  275,  25  S.  E.  456; 
Laird  v.  Ivens,  45  Tex.  621 ;  Hous- 
ton &  T.  C.  R.  Co.  V.  Burke,  55  Tex. 
222,,  40  Am.  Rep.  808. 

Certificate  by  Postmaster.  —  The 
addition  of  the  letters  "  P.  M."  suf- 
ficiently indicates  that  the  person 
signing  the  certificate  or  receipt  is 
postmaster.  Also  where  the  receipt 
or  certificate  does  not  show  the  place 
where  the  deposition  was  received, 
the  omission  may  be  supplied  by  the 
post-mark.  C.  T.  &  N.  W.  R.  Co.  v. 
Hancok,  2  Posey,  Unrep.  Cas.  (Tex.) 
301 ;  Anderson  v.  Rogge,  (Tex.  Civ. 
App.),  28  S.  W.  106. 

Certificate  by  Deputy  Postmaster. 
The  depositions  may  be  received  and 
the  endorsement  made  by  a  deputy 
or  clerk  of  the  postmaster.  Louis- 
ville &  N.  R.  Co.  v.  Chaffin,  84  Ga. 
519,  II  S.  E.  891;  Greenwood  v. 
Woodward,   18  Tex.   i. 

The  certificate  of  the  postmaster 
may  be  endorsed  on  the  envelope  by 
a  clerk,  although  the  statute  uses  the 
word  deprty.  Greenwood  v.  Wood- 
ward, 18  Tex.  I. 

Dating  Certificate The  endorse- 
ment by  the  postmaster  need  not  be 
dated,  unless  the   statute  or  rule  so 
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the  postmaster  delivering  the  depositions  to  the  fiHng  officer  to 
indorse  on  the  envelope  the  receipt  thereof  by  him  in  due  course 
of  mail.^ 

D.  Presumptions.  —  In  the  absence  of  contrary  statutes  and 
rules,  it  will  be  presumed,  prima  facie,  that  depositions  were  closed 
and  sealed  by  the  proper  person,*  and  were  deposited  in  the  post- 
office  by  him,'^  or  that  the  person  delivering  them  to  the  filing  officer 
was  a  proper  person  to  be  entrusted  with  their  carriage,''  and, 
generally,  that  depositions  on  file  were  properly  returned/ 


provides.     Ballard  v.  Perry,  2S  Tex. 

347- 
Failure    to    Make    Certificate.  —  It 

was  held  that  a  statute  providing  for 

proof  of  the  deposit  of  a  deposition 

in  the  postoffice  by  the  certificate  of 

the     postmaster,     did     not     preclude 

proof  of  the  fact  by  the  oath  of  the 

commissioner.     Winston  v.   Miller,  I 

Stew.   (Ala.)   508. 

The  failure  to  endorse  the  deliv- 
ery of  the  deposition  by  the  commis- 
sioner to  the  postmaster,  as  required 
by  rule  of  court,  was  held  not  suffi- 
cient ground  to  reject  ths  deposition, 
where  no  suspicion  of  unfairness 
was  shown.  Waton  v.  Bostwick,  2 
Bay  (S.  C.)   312. 

In  the  absence  of  a  statute  provid- 
ing for  a  certificate  by  a  postmaster 
of  the  receipt  of  a  deposition  from 
the  commissioner,  such  a  certificate 
endorsed  on  the  envelope,  together 
with  the  proper  post-marks,  has 
been  held  sufficient  evidence  of  the 
proper  transmission  of  the  deposition. 
Babcock  v.   Huntington,  9  Ala.   86-9. 

3.  Findlay  v.  Mineralized  Rub- 
ber Co.,  98  Ga.  275.  25  S.  E.  456. 

The  receipt  of  the  package  con- 
taining the  depositions  by  due  course 
of  mail  may  be  shown  by  the  official 
stamp  of  the  receiving  postoffice,  and 
the  depositions  may  be  delivered  to 
the  clerk  of  the  court  by  a  carrier. 
KiUian  V.  Augusta  &  K.  R.  Co.,  78 
Ga.  749.  3  S.  E.  621. 

Endorsing  Receipt  by  Magistrate. 
It  was  held  proper  for  the  magistrate 
to  endorse  on  the  package  containing 
depositions  the  name  of  the  person 
from  whom  it  was  received  and  the 
lime  of  its  reception,  when  objection 
was  made  to  the  use  of  the  deposi- 
tions on  the  trial.  Keys  v.  Flemis- 
ter.  III  Ga.  874,  36  S.  E.  948. 

4.     Robinson    v.    Savage,    124    111. 


266,    15   N.   E.  850;   Williams  v.   El- 
dridge,  i  Hill  (N.  Y.)  249. 

5.  Glover  v.  Millings,  2  Stew.  & 
P.  (^Ala.)  28;  Locke  v.  Tenney,  47  N. 
H.  513;  Hall  V.  Barton,  25  Barb.  (N, 
Y.)  274;  Bulwinkle  v.  Cramer,  30  S. 
C.  153,  8  S.  E.  689. 

See  also  Innerarity  v.  Mims,  I  Ala. 
660. 

6.  Dill  V.  Camp,  22  Ala.  249. 

See  also  Simms  v.  Henderson,  il 
Q.  B.  (Eng.)  1.015,  17  L.  J.,  Q.  B. 
209,   12  Jur.  772,. 

7.  Robinson  v.  Savage,  124  111. 
266,  15  N.  E.  850;  Locke  V.  Tenney, 
47  N.  H.  513;  Hall  V.  Barton,  25 
Barb.  (N.  Y.)  274;  Whitney  v.  Wyn- 
coop,  4  Abb.  Pr.  (N.  Y.)  370;  Hill 
V.   Bell,  61    N.   C.    122,  93  Am.   Dec. 

Presumption  As  to  Return. 
Where  a  deposition  was  returned 
open  and  unsealed,  it  was  presumed 
to  have  been  returned,  personally,  by 
the  magistrate  who  took  it.  Givens 
V.   Manns,  6  Munf.    (Va.)    191. 

The  certificate  of  a  ckrk  of  a  court 
of  record  that  a  deposition  has  been 
opened  and  filed  by  him,  is  prima 
facie  evidence  th:;t  it  was  duly  re- 
turned to  him.  Rodn  v.  Hapgood,  8 
Gray   (Mass.)    394- 

Waivers Where  a  deposition  was 

opened  by  written  consent  of  the 
parties  "without  prejudice  to  any  ob- 
jections to  the  enclosed  deposition, 
other  than  relating  to  publicalicn  and 
opening  which  is  hereby  waived," 
irregularities  consisting  of  the  fail- 
ure of  the  notary  to  sign  his  name 
upon  the  envelope  and  endorse 
thereon  the  name  of  the  caus?,  and 
directing  the  same  to  a  justice  of 
the  circuit  court  by  whom  the  depo- 
sition was  opened,  were  held  to  have 
been  waived.  Stewart  v.  Townsend, 
41  Fed.  121. 
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E.  Time  of  Return,  —  Depositions  need  not  be  returned  within 
any  fixed  time  after  they  have  been  taken,  unless  statutes  or  rules 
require  it.^  Such  statu' es  and  rules  are  generally  regarded  as 
directory,  and  depositions  not  returned  within  the  prescribed  time 
are  admitted  in  evidence  when  no  injury  has  resulted  from  the 
delay.** 

4.  'Filing  and  Custody.  —  A.  Necessity  of  Filing.  —  It  has  been 
held  that  depositions  need  rot  be  filed  in  court,  where  no  statute  or 
rule  requires  it.^**  But  such  statutes  and  rules  exist  in  most  juris- 
dictions/^ Most  courts  exercise  authority  to  compel  parties  having 
depositions  in  their  possession  to  file  the  same.^-     But  some  courts 


An  a.e:reement  endorsed  on  the 
packacje  containing  the  depositions 
that  it  may  be  opened  is  a  waiver  of 
any  cbjections  to  irregularity  in  its 
transmission  apparent  on  the  outside 
thereof.  Killian  v.  Augusta  &  K.  R. 
Co.,  78  Ga.  749.  3  S.  E.  621. 

Where  depositions  are  opened  at 
the  request  of  a  party  and  the  en- 
velope has  been  lost,  he  cannot  ob- 
ject on  the  ground  that  they  were 
net  properly  sealed  up.  Robinson  v. 
Savage,   124  111.  266,  15  N.  E.  850. 

8.  Bank  of  Ukiah  v.  Mohr,  130 
Cal.  258,  62  Pac.  511. 

Delay    in    Returning The  court 

refused  to  suppress  a  deposition  be- 
cause it  was  not  returned  until  the 
day  set  for  trial,  but  suggested  that 
a  continuance  mi~ht  be  granted 
under  such  circumstances.  Marsh  v. 
French,  82  111.  App.  76. 

Where  depositions  remained  open 
to  permit  exhibits  to  be  attached  and 
were  so  retained  by  the  commissioner 
for  a  year  and  were  then  sealed  and 
delivered  to  the  clerk  of  the  court 
on  the  day  on  which  the  triil  was 
begun,  the  court  admitted  them  in 
evidence.  Morgan  v.  Jones,  44  Conn. 
225. 

9.  Halleran  v.  Field,  23  Wend. 
(N.  Y.)  38;  Smith  V.  Cokefair,  8 
Pa.  Co.  Ct.  R.  45. 

Amending  Commission.  —  Under 
special  circumstances,  the  court  al- 
lowed the  amendment  of  a  commis- 
sion nunc  pro  tunc  to  extend  the 
time  for  ih;  return  thereof.  In  re 
Gricrson,  4  C.  L.   (Irish)  232. 

See  also  Townsend  v.  Lowe,  i  Cox 
(Eng.)   410. 

Contra.  — YizXX  v.  De  Tastet,  6 
Madd.    (Eng.)   269. 
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10.  Wait  V.  Brewster,  31  Vt.  516; 
Wing  V.  Hall,  47  Vt.  182. 

See  also  Moran  v.  Green,  21  N.  J. 
L.  562. 

But  see  Wilson  v.  Leech,  3  Clark 
(Pa.)  519,  6  Pa.  L.  J.  199- 

In  Vermont  only  ex  parte  deposi- 
tions must  be  filed.  Wainwright  v. 
Webster,  11  Vt.  576,  34  Am.  Dec. 
707. 

Inspection  Denied Where    there 

was  no  statute  requiring  the  filing 
of  depositions  taken  to  be  used  be- 
fore inferior  courts,  it  was  held 
proper  to  receive  in  evidence  a  depo- 
sition of  which  an  inspection  had 
been  denied  the  adverse  party.  Skin- 
ner V.  Tucker,  22  Vt.  78. 

11.  Mincke  v.  Skinner,  44  Mo.  92; 
Jackson  v.  Hobby,  20  Johns.  (N.  Y.) 
357. 

Use  Before  Referees.  —  It  has  been 
held  that  depositions  to  be  used  be- 
fore referees  need  not  be  filed  in  the 
office  of  the  clerk  of  the  court  under 
whose  rule  the  referee  is  acting. 
Skinner  v.  Tucker,  22  Vt.  78;  Ladd 
V.  Lord,  36  Vt.  19/^. 

Re-filing — Whether  a  d .position 
that  has  been  filed  and  afterwards 
withdrawn  for  amendment  must  be 
re-filed,  quaere.  Hale  v.  Matthews, 
118  Ind.  527,  21  N.  E.  43- 

Where  depositions  were  with- 
drawn by  leave  of  court,  it  was  held 
that  they  must  be  re-filed  to  entitle 
them  to  be  re-read  on  the  trial. 
Peycke  v.   Shinn,    (Neb.),  94  N.  W. 

135- 

12.  Beverly  v.  Burke,  9  Ga.  440, 
54  Am.  Dec.  351 ;  Carr  v.  Adams,  70 
N.  H.  622,  45  Atl.  1,084;  Vanarsdalen 
V.  Dickerson,  Wkly.  Notes  Cas. 
(Pa.)   in;  Johnston  v.  Pennsylvania 
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deny  the  existence  of  any  such  inherent  power.^^ 

B.  Time  of  Filing.  —  a.  /;(  General.  —  Depositions  need  not  be 
filed  at  any  particular  time  in  the  absence  of  a  statute  or  rule  govern- 
ing the  maLter.^*     But  under  various  statutes  and  rules  depositions 


R.  Co..  5  Wkly.  Notes  Cas.  (Pa.) 
360;  Rogers  v.  Gilmore,  13  Wkly. 
Notes  Cas.  (Pa.)  193;  Lour  v.  Van- 
dermark,  4  Kulp.  (Pa.)  425;  New 
York  State  Bank  v.  Western  Bank, 
2  Miles  (Pa.)  16;  Bennett  v.  Wil- 
liams, 57  Pa.  St.  404. 

That  the  moving  party  was  sur- 
prised by  the  testimony  given  by  the 
witness  is  no  excuse  for  failing  to 
file  his  deposition.  First  National 
Bank  v.  Forest,  44  Fed.  246. 

Taken     Under    Agreement The 

court  refused  to  compel  a  party  to 
produce  depositions  taken  under  an 
agreement  which  was  not  of  record. 
Moore  v.  Dulany,  i  Cranch  C.  C. 
341,  17  Fed.  Cas.  No.  9,758. 

On     Whose     Motion The    court 

refused  to  order  the  filing  of  deposi- 
tions on  the  motion  of  a  party  who 
had  not  been  active  in  the  proceed- 
ings, hi  re  Pepper's  Estate,  34  Wkly. 
Notes  Cas.  65,  3  Pa.  Dist.  R.  175. 

Payment  of  Fees.  — It  was  held 
that  a  party  could  not  refuse  to  file 
a  deposition  because  it  was  taken 
down  and  transcribed  by  a  stenog- 
ranher  whose  fees  had  been  paid  by 
the  objecting  party.  Fiske  v.  Twigg, 
18  Jones  &  S.  (N.  Y.)  69,  5  Civ. 
Proc.  41.  But  see  Martin  v.  Dearie, 
9  Phila.   (Pa.)    186,  31  Leg.  Int.  108. 

The  court  ordered  a  party  to  file 
depositions  without  requiring  the 
moving  party  to  pay  the  costs  of  the 
taking,  where  certain  original  papers 
belonging  to  him  had  been  attached 
to  the  depositions  by  the  party  tak- 
ing them.  Johnston  v.  Pennsylvania 
R.  Co.,  5  Wkly.  Notes  Cas.  (Pa.) 
360. 

Where  depositions  have  been  filed 
and  are  made  part  of  the  record  by 
statute,  the  court  may  order  a  party 
who  has  taken  them  from  the  office 
of  the  clerk  to  return  them,  although 
the  fees  for  taking  them  were  paid 
by  him,  and  they  were  not  used  on 
the  trial.  Howes  v.  Mutual  Reserve 
Fund  Life  Assn.,  115  Iowa  285,  88 
N.  W.  338. 


It  has  been  held  that  the  officer 
taking  depositions  has  no  right  to  re- 
tain them  until  his  fees  are  paid. 
Melvin  v.  Handley,  6  Lane.  L.  Rev. 
(Pa.)  47,  Wilcox  235. 

See  also  Lucan  v.  O'Malley,  8  Ir. 
Eq.  R.   586. 

Contra.  —  Peters  v.  Beer,  14  Beav. 
(Eng.)  loi,  20  L.  J.,  Ch.  424,  15  Jur. 
1,024. 

And  see  sub-title  "  Fees  and 
Costs." 

13.  Wing  V.  Hall,  47  Vt.  182. 
Voluntary   Filing.  — It    has    been 

held  that  the  voluntary  filing  of  a 
deposition  not  required  to  be  filed 
does  not  give  a  court  authority  to 
compel  its  production  at  the  request 
of  the  other  party.  Wait  v.  Brew- 
ster, 31   Vt.  516. 

But  see  Barker  v.  Wilford,  Kirby 
(Conn.)  232. 

It  has  been  held  that  a  court  has 
no  inherent  power  to  compel  the  fil- 
ing of  a  deposition,  though  it  has 
been  used  upon  a  former  trial.  Web- 
ster V.  Calden,  55  Me.   165. 

But  see  Rogers  v.  Gilmore,  13 
Wkly.  Notes  Cas.   (Pa.)   193. 

14.  Morgan  v.  Jones,  44  Conn. 
225;  Doty  V.  Strong,  i  Pin.  (Wis.) 
313- 

Filing  During  Trial.  —  It  was  held 
that  in  the  absence  of  any  rule  or 
statute  upon  the  subject,  the  plaintiff 
might  file  depositions  for  use  after 
the  defendant  had  closed  its  testi- 
mony. Gulf,  C.  &  S.  F.  R.  Co.  V. 
Bell,  (Tex.  Civ.  App.),  58  S.  W.  614. 

Use  Before?  Auditors Depositions 

were  permitted  to  be  used  before 
auditors  which  had  not  been  on  file 
the  number  of  days  required  of  depo- 
sitions to  be  used  in  the  county  court, 
Brigham  v.  Abbott,  21  Vt.  455; 
Churchill  v.  Briggs,  24  Vt.  498. 

Statute  Repealed. —  Where  depo- 
sitions were  not  filed  within  the  time 
prescribed  by  a  statute  which  had 
since  been  repealed,  they  were  ad- 
mitted in  evidence.  Armstrong  v. 
Griswold,   28  Vt.   376. 
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have  been  rejected  because  not  filed  within  a  certain  time  after  the 
taking^^  or  opening^®  of  the  same,  or  within  a  reasonable  time  after 
the  taking,"  or  a  certain  time  before  the  opening  of  the  term,^^  or 
during  the  term,^^  or  a  certain  time  before  the  trial. -**  But  such 
rules  have  sometimes  been  held  directory,  and  depositions  have  been 


15.  Ulrich  v.  Getz,  2  Lane.  Law 
Rev.  (Pa.)  137;  Shoemaker  v.  Stiles, 
102  Pa.  St.  S49. 

16.  Accident Under  a  rule  that 

if  by  "accident  or  unforseen  cause 
the  party  shall  be  prevented  from  fil- 
ing his  deposition  within  fourteen 
days,  the  court  may  order  it  to  be 
filed  afterwards  on  motion  and  suf- 
ficient cause  shown,"  it  was  held  that 
the  filing  of  depositions  by  counsel 
on  the  fifteenth  day,  supposing  it  to 
be  within  the  fourteen  days,  might 
constitute  such  accident  and  cause. 
Corcoran  v.  Batchelder,  147  Mass. 
541.   18  N.  E.  420. 

17.  Rambler  v.  Tryon,  7  Serg.  & 
R.  (Pa.)  90,  10  Am.  Dec.  444;  Ross 
V.  Barker.  5  Watts   (Pa.)   391. 

Reasonable     Time What     is     a 

reasonable  time  for  sealing  up  and 
returning  a  deposition  must  depend 
on  the  circumstance  of  the  particular 
case.  Morgan  v.  Jones,  44  Conn. 
225. 

TJse     by     Adversary Where    a 

party  took  the  deposition  of  the  other 
party  and  failed  to  file  it,  it  was  held 
that  nevertheless  the  latter  might 
use  it.  Smith  v.  Austin,  4  Brewst. 
(Pa.)    89. 

18.  Herman  v.  Schlesinger,  114 
Wis.  382,  90  N.  W.  460. 

Tlse  at  Subsequent  Term — Where 
a  deposition  is  not  filed  in  time  to  be 
used  at  a  certain  term  of  court,  it 
may  nevertheless  be  used  at  a  subse- 
quent term.  Smith  v.  Woods,  3  Vt. 
485;  Clark  V.  Brown,  15  Vt.  658; 
Ankrim  v.  Sturges,  9  Pa.   St.  275. 

Continuance — If  there  is  a  good 
excuse  for  not  having  filed  the  depo- 
sition in  time  under  an  absolute  rule, 
the  case  may  be  continued  and  the 
deposition  retaken.  Maultsby  v. 
Carty,  11  Humph.   (Tenn.)  361. 

19.  Witzler  v.  Collins,  70  Me.  290. 
Abolishment  of  Term.  —  Where  the 

term  of  court  at  which  depositions 
were  returnable  was  abolished  and  its 
business  was  transferred  to  a  subse- 


quent term,  it  was  held  that  the  depo- 
sitions might  be  opened  and  filed  at 
such  subsequent  term.  Palmer  v. 
Fogg.  35  ^le.  368,  58  Am.  Dec.  708. 

Death     of     Deponent Where    a 

deposition  was  not  admissible  be- 
cause it  was  not  filed  in  time,  no 
right  to  use  it  arose  from  the  death 
of  the  deponent.  Folan  v.  Lary,  65 
Me.  II. 

20.  White  v.  Moyers,  17  Ky.  L. 
Rep.  402,  31  S.  W.  280;  Kentucky 
Union  Co.  v.  Lovely,  61  S.  W.  272, 
22  Ky.  L.  Rep.  1,742;  Emmett  v. 
Briggs,  21  N.  J.  L.  53;  Jackson  v. 
Hobby,  20  Johns.  (N.  Y.)  357;  Wil- 
son V.  Leech,  3  Clark  (Pa.)  519,  6 
Pa.  L.  J.   199. 

See  also  Burns  v.  Ingersoll,  6  Ky. 
L.  Rep.  72>7;  Stone  v.  Crow,  2  S.  D. 
525,  51   N.  W.  335- 

Objection  on  Trial It  has  been 

denied  that  th?  only  eflfect  of  a  fail- 
ure to  observe  the  rule  is  to  permit 
the  adverse  party  to  make  any  man- 
ner of  objections  to  the  depositions 
on  the  trial.  Evans  v.  Hardgrove, 
II  Tex.  210. 

"One  Day"  Defined.  — Under  a 
statute  that  "  every  deposition  in- 
tended to  be  read  in  evidence  on  the 
trial  must  be  filed  at  least  one  day 
before  the  day  of  trial,"  it  was  held 
that  a  deposition  filed  on  one  day 
could  not  used  on  the  next.  Garvin 
V.  Jennerson,  20  Kan.  371. 

Use  as  Affidavit — A  deposition 
that  has  not  been  on  file  the  required 
length  of  time,  may  be  used  as  an 
affidavit.  Santa  Fe  Bank  v.  Haskell 
Co.  Bank,  59  Kan.  354,  53  Pac.   132. 

Continuance —  Under  some  stat- 
utes, the  penalty  for  failing  to  file  a 
deposition  in  proper  time  is  the  con- 
tinuance of  the  case.  Hale  v. 
Matthews,  118  Ind.  527,  21  N.  E.  43; 
Dare  v.  McNutt,  i  Ind.  148;  Herman 
V.  Schlesinger,  114  Wis.  382,  90  N. 
W.  460.  See  also  Moran  v.  Green, 
21  N.  J.  L.  562. 

Taken     tTnder     Agreement —  The 
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admitted,  though  not  filed  within  the  prescribed  time,  where  no 
injury  to  the  other  party  has  resuhed  from  the  delay. ^^ 

b.  Neglect  of  Clerk,  etc.  —  The  failure  of  a  clerk--  or  judge'^  to 
properly  indorse,  file  or  enter  depositions  regularly  delivered  lo  him 
for  that  purpose  is  not  a  valid  objection  to  the  use  of  the  same, 

C.  Notice  of  Filing.  —  In  some  jurisdictions  notice  of  filing  of 
depositions  must  be  given.  Some  statutes  and  rules  expressly  pro- 
vide that  depositions  may  not  be  read  if  such  notice  is  not  given.^* 


failure  to  file  a  deposition  taken  un- 
der an  agreement  of  the  parties,  was 
held  not  to  render  it  inadmissible. 
Schroeder  v.  Frey,  60  Hun  58,  14 
N.  Y.   Supp.  71. 

21.  Phelps  V.  Hunt,  40  Conn.  97; 
Burdell  v.  Burdell,  i  Duer  (N.  Y.) 
625;  Smith  V.  Cokefair,  8  Pa.  Co. 
Ct.  R.  45.  See  also  People  v.  Grun- 
dell,  75  Cal.  301,  17  Pac.  214. 

Filing  Nunc  Pro  Tunc.  —  It  seems 
that  wherj  the  filing  of  a  deposition 
within  time  has  been  prevented  by 
accident,  the  court  may  direct  the 
filing  of  it  nunc  pro  tunc.  Israel  v. 
Israel,  46  App.  Div.  89,  61  N.  Y. 
Supp.  328;  Burdell  v.  Burdell,  i 
Duer  (N.  Y.)  623;  Bank  of  Silver 
Creek  v.  Browning,  16  Abb.  Pr.  (N. 
Y.)  272;  Shoemaker  v.  Stiles,  102 
Pa.  St.  549. 

Filing  in  Other  Case A  rule  re- 
quiring the  filing  of  depositions,  when 
they  were  to  be  used  in  cases  other 
than  the  ones  in  which  they  were 
taken,  was  held  to  be  directory.  Ca- 
bannc  v.  Walker,  31  Mo.  274. 

Reason  for  Delay.  — It  has  been 
held  proper  to  suppress  a  deposition 
not  filed  within  the  time  provided, 
unless  the  moving  party  e.xplains  to 
the  court  why  it  was  not  filed  in 
proper  time.  Faith  v.  Ulster  &  D. 
R.  Co.  70  App.  Div.  303,  ID  N.  Y. 
Ann.   Cas.  449,  75   N.   Y.   Supp.  420. 

Both  Parties  in  Fault A  party 

who  has  filed  depositions  out  of  time 
cannot  object  to  the  subsequent  filing 
of  depositions  by  the  other  party. 
Sharpless  v.  Warren,  (Tenn.),  58 
S.  W.  407. 

22.  Cravens  v.  Harrison,  3  Litt. 
(Ky.)  92;  Burns  v.  IngersoU,  6  Ky. 
L.  Rep.  737 ;  Thomas  v.  Nebraska 
Moline  Plow  Co.,  56  Neb.  383,  76 
N.  W.  876;  Summers  v.  Wallace,  9 
Watts  (Pa.)   161;  Estate  of  Carpen- 


ter, I  Lack.  Leg.  N.  (Pa.)  159; 
Wisencr  v.  Maupin,  61  Tenn.  342; 
Turnbull  v.  Clifton  Coal  Co.,  19  W. 
Va.  299;  Gee  v.  Bolton,  17  Wis.  604. 

Filing  Marks —  Endorsing  on  the 
envelope  enclosing  a  deposition  the 
date  of  its  reception,  was  held  to  be 
a  sufficient  filing  thereof.  Stone  v. 
Crow,  2  S.  D.  525,  51.  N.  W.  335-  ,^ 

Endorsing  a  d.position  "received" 
instead  of  "  filed "  seems  to  be  a 
mere  irregularity.  Hogendobler  v. 
Lyon,   12  Kan.  276. 

23.  Neglect  of  Judge.  — Where  a 
deposition  was  received  from  the 
postoffice  by  a  judge  who  failed  to 
deposit  it  with  the  cl.rk  for  filing, 
it  was  held  that  the  failure  to  file 
the  deposition  could  not  prejudice 
the  right  of  the  party  to  use  it. 
Moran  v.  Green,  21   N.  J.  L.  562. 

Contra.  —  Jackson  v.  Hobby,  20 
Johns.    (N.  Y.)    357. 

24.  Ewing  V.  Alcorn,  40  Pa.  St. 
492;  Cook  V.  Bell,  18  Mich.  387. 

Taken  by  Clerk.  —  Where  deposi- 
tions are  taken  by  a  clerk  of  court 
acting  as  a  commissioner,  notice  of 
the  filing  of  the  depositions  is  not 
required.  Nelson  v.  Woodruflf,  66 
U.  S.  156. 

Immaterial  Objections.  —  Where 
objections  to  a  deposition  would  not 
have  availed  the  party  making  them 
hed  they  been  made,  the  court  re- 
fused to  exclude  the  deposition  be^ 
cause  notice  of  the  filing  thereof  had 
not  been  given.  Hagey  v.  Detweiler, 
35  Pa.  St.  4C9. 

Identity    of    Deposition Where 

the  filing  marks  had  been  placed 
upon  the  wrapper  which  had  been 
lost,  the  question  of  the  identity  of 
the  deposition  offered,  with  that  filed, 
was  one  of  fact.  Walbridge  v. 
Kibbe,  20  Vt.  543. 

Continuance — Some  statutes  pro- 
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But  where  statutes  and  rules  simply  provide  for  giving  notice,  the 
only  effect  of  a  failure  to  give  it,-^  or  to  give  it  in  proper  time,^''  is  to 
allow  the  other  party  to  offer  any  manner  of  objections  to  the 
depositions  when  they  are  offered  in  evidence. 

D.  Recording.  —  In  some  states  depositions  taken  in  proceedings 
to  perpetuate  testimony  must  be  recorded ;"'  and  where  not 
recorded,-^  or  not  recorded  in  proper  time,^^  they  should  not  be 
received  in  evidence. 

E.  Custody.  —  Where  the  chancer}'  rules  as  to  the  publication  of 
depositions  are  in  force,  they  must  remain  with  the  clerk  or  proper 
officer  until  published.^"  Statutes  sometimes  provide  that  depositions 
which  have  been  filed  shall  remain  in  the  custody  of  the  clerk.^^ 


vide  that  where  notice  is  not  given 
in  due  time,  the  other  party  will  be 
entitled  to  a  continuanc;  of  the  case. 
Herman  v.  Schlesinger,  114  Wis. 
382,  90  N.  W.  460. 

25.  Beverley  v.  Burke,  9  Ga.  440, 
54  Am.  Dec.  351 ;  Knight  v.  Em- 
mons, 4  Mich.  554;  Osgood  V.  Suth- 
erland, 36  Minn.  243,  31   N.  W.  211. 

Neglect  of  Clerk. —  Where  it  was 
the  duty  of  the  clerk  to  give  notice, 
the  court  held  that  the  failure  to 
give  it  did  not  render  the  deposition 
inadmissible  in  evidence.  Carlyle  v. 
Plumer,  11  Wis.  96. 

26.  Tancre  v.  Reynolds,  35  Minn. 
476,  29  N.  W.  171. 

27.  Presumption  of  Regularity. 
Where  they  have  been  of  record  for 
a  long  time  there  is  a  strong  pre- 
sumption that  they  were  properly 
taken.  Berry  v.  Raddin,  11  Allen 
(Mass.)   577. 

28.  Com.  V.  Stone,  Thacher  Cr. 
Cas.  (Mass.)  604;  Braintree  v.  Hing- 
ham,  I  Pick.  (Mass.)  245;  Brad- 
street  V.  Baldwin,  11  Mass.  229; 
Myers  v.  Anderson,  Wright  (Ohio) 
513. 

Improper  Recording W^here  the 

statute  requires  such  depositions  to 
be  recorded  in  the  registry  of  deeds, 
the  recording  thereof  in  the  books  of 
the  notary  taking  it  is  unavailable. 
Winslow  V.  Mosher,  19  Me.  151. 

Where  papers  referred  to  in  a  dep- 
osition taken  to  perpetuate  testimony 
are  not  recorded,  so  much  only  of 
the  deposition  as  refers  to  the  papers 
should  b;  rejected  and  the  papers 
themselves  may  be  otherwise  identi- 
fied and  used  in  evidence.  Myers  v. 
Anderson,  Wright    (Ohio)    513. 
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If  the  court  denies  an  order  for 
the  recording  of  the  deposition,  the 
subsequent  recording  of  it  without 
an  ori^er  does  not  give  it  any  valid- 
ity.    Simpson  v.  Dix.  131  Mass.  179. 

"Use  in  Federal  Court Where  a 

deposition  is  inadmissible  under  the 
law  of  the  state  where  taken  because 
not  properly  recorded,  it  is  inadmis- 
sible in  a  Federal  court.  Nor  can  it 
be  introduced  as  the  evidence  of  a 
deceased  witness.  Gould  v.  Gould,  3 
Story  516.   10  Fed.  Cas.  No.  5,637. 

29.  Braintree  v.  Hingham,  i  Pick. 
(Mass.)  245;  Bradstreei  v.  Baldwin, 
II   Mass.  229. 

A  deposition  recorded  on  the  six- 
tieth day  after  it  was  taken  was  re- 
corded "within  sixty  days."  Myers 
V.   Anderson,   Wright    (Ohio)    513. 

30.  Shankwiker  v.  Reading,  4  Mc- 
Lean 240,  21  Fed.  Cas.  No.  12,704. 

31.  See  also  Clarissa  v.  Edwards, 
I  Overt.    (Tenn.)   392. 

Attorney  Withdrawing —  Where  a 
deposition  was  removed  from  the  files 
contrary  to  the  statute  and  retained 
in  the  possession  of  an  attorney  of 
one  of  the  parties  until  the  trial,  and 
the  other  party  was  prevented  from 
examining  it,  the  court  refused  to 
admit  it  in  evidence.  Collins  v. 
Shaffer,  78  Hun  512,  29  N.  Y.  Supp. 

574- 

The  court  refused  to  exclude  a 
deposition  which  the  clerk  had  al- 
lowed counsel  to  take  away  to  copy, 
where  it  did  not  appear  that  the  ad- 
verse party  was  harmed  by  its  re- 
moval. Appeal  of  Harris,  58  Conn. 
492.  20  Atl.  617. 

Tlse     on     Circuit.  —  A     deposition 
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Where  there  are  no  such  statutes,  the  taking  of  depositions  from 
the  filing  office  by  a  party  does  not  render  them  inadmissible  in 
evidence. "- 

F.  Withdrawing.  —  Ordinarily  a  party  is  not  entitled  to  with- 
draw, permanently,  a  deposition  regularly  taken  and  filed." 

XV.  OPENING  DEPOSITIONS.  —  PUBLICATION. 

Order.  —  Under  the  chancery  practice,  depositions  were  not  opened 
until  publication  had  passed  upon  rule  or  order  of  couri^*  and  notice 


may  be  taken  from  the  files  of  a 
court  to  be  used  in  evidence  on  the 
circuit.  Moran  v.  Green,  21  N.  J. 
L.  562. 

Death  of  Deponent.  —  Where  a 
deposition  was  not  admissible  as 
such  because  it  had  not  been  left  on 
file  after  the  first  term,  as  provided 
by  rule  of  court,  it  was  admitted 
after  the  death  of  the  witness  as  the 
testimony  of  a  deceased  person. 
Maine  Stage  Co.  v.  Longley,  14  Me. 

444- 

32.  Hogaboom  v.  Price,  53  Iowa 
703,  6  N.  W.  43;  Bartlett  v.  Hoyt, 
22,  N.  H.  151. 

Improper  Withdrawing.  —  Where 
depositions  were  taken  from  the  files 
and  retained  by  one  of  the  parties 
for  several  years,  the  court  refused 
to  permit  them  to  be  read  in  evi- 
dence. "  What  may  have  happened 
to  them  in  this  interval  of  surrepti- 
tious custody  —  probably  nothing,  but 
possibly  a  great  deal  — cannot  cer- 
tainly be  told."  Ross  v.  Barker,  5 
Watts  (Pa.)  391.  Where  a  deposi- 
tion was  withdrawn  from  the  files 
without  leaving  a  copy  thereof  as  re- 
quired by  rule  of  the  court,  it  was 
nevertheless  permitted  to  be  read  in 
evidence.  Dailey  v.  Green,  15  Pa. 
St  118.  See  also  Nusscar  z;.  Arnold, 
13  Serg.  &  R.    (Pa.)    323- 

33.  Pelamourges  v.  Clark,  9  Iowa 
i;  Hale  v.  Gibbs,  43  Iowa  380; 
Brown  v.  Byam,  65  Iowa  374,  21  N. 
W.  684;  Pulaski  V.  Ward,  2  Rich.  L. 
(S.  C.)  119.  But  see  Peycke  v. 
Shinn,  (Neb.),  94  N.  W.  I35-  But 
in  some  states,  depositions  may  be 
withdrawn  during  the  first  term. 
Ford  V.  Ford,  17  Pick.  (Mass.)  418; 
PoUeys  V.  Ocean  Ins.  Co.,  14  Me. 
141.  Crcss-interrogalion  can  net  be 
withdrawn     to     prevent     the     other 

31 


party's  reading  the  answers.  Mar- 
shall V.  Watertown  Steam  Engine 
Co.,  ID  Hun  (N.  Y.)  463;  Wilhams 
V.  Kelsey,  6  Ga.  365;  Memphis  and 
Cincinnati  Packet  Co.  v.  Pikey,  142 
Ind.  304,  4  N.  E.  527- 

34.  Hall  V.  Stout,  4  Del.  Ch.  269; 
Hickman  v.  Hickman,  i  Del.  Ch.  133- 

It  seems  that  a  party  cannot  pass 
publication  on  a  rule  of  the  other 
party  against  which  no  cause  has 
been  shown.  Brown  v.  Ricketts,  3 
Johns.  Ch.  (N.  Y.)  63. 

Exhibits —  In  chancery  a  party 
was  not  entitled  to  an  inspection  or 
copies  of  his  adversaries'  exhibits 
until  publication  had  been  passed. 
Troup  V.  Haight,  6  Johns.  Ch.  (N. 
Y.)  335;  Davers  v.  Davers,  2  P. 
Wm.  (Eng.)  410;  Hodson  v.  War- 
rington, 3  P.  Wm.  (Eng.)  34;  Wiley 
V.  Pistor,  7  Ves.  (Eng.)  411;  Ogle 
V.   Gower,  2   Fowl.   Ex.    Pr.    (Eng.) 

47- 

Deposition    Taken    De    Bene    Esse. 

Under  the  chancery  practice  deposi- 
tions taken  de  bene  esse  were  not 
published  until  it  became  necessary 
to  use  them,  and  then  only  upon  a 
showing  that  the  witness  could  not 
be  examined  in  chief.  Andrews  v. 
Palmer,  i  Ves.  &  B.  (Eng.)  21; 
Ward  V.  Sykes,  Ridgw.  (Eng.)  193. 
See  "  Use  of  Depositions." 

The  court  refused  to  publish  depo- 
sitions taken  de  bene  esse  in  order 
to  compare  them  with  the  deposi- 
tions taken  on  the  examination  in 
chief.  Cann  v.  Cann,  i  P.  Wm. 
(Eng.)   567- 

Federal  Court  Practice.  —  Deposi- 
tions taken  de  bene  esse  may  be 
opened  before  the  trial,  on  an  order 
of  court.  United  States  v.  Tilden, 
10  Bin.  170,  28  Fed.  Cas.  No.  16.520. 

Depositions  in  Perpetuam.  —  Ordi- 
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thereof,^'  except  by  the  consent  of  the  parties.^®     And  under  some 
statutes,  depositions  are  opened  in  court  or  on  ihe  order  of  the  court.^^ 


narily  depositions  taken  in  perpetuam 
are  not  published  until  the  con- 
tingency arises  for  their  use  in  a  suit 
pending.  Ellic;  v.  Roupell,  2  N.  R. 
(Eng.)  3,  32  Beav.  299,  32  L.  J.,  Ch. 
563,  624,  9  Jur.  (xN.  SJ  530,  8  L.  T. 
191,  II  W.  R.  579;  Teale  v.  Teale,  i 
Sim.  &  S.  (Eng.)  385;  Hickman  v. 
Hickman,  i  Del.  Ch.  133.  And  not  in 
the  lifetime  of  the  witness,  unless  it 
be  shown  that 'the  witness  cannot  at- 
tend from  incapacity  to  travel  by  sick- 
ness, etc.  Morrison  v.  Arnold,  19 
Ves.  (Eng.)  670;  Barnsdal  v.  Lowe, 
2  Russ.  &  M.  (Eng.)  142;  Hall  v. 
Stout,  4  Del.  Ch.  269.  Upon  a  show- 
ing of  the  death  of  the  witness, 
his  depositions  may  be  published. 
Bourne  v.  Bligh,  i  Price  (Eng.)  307, 
16  R.  R.  672;  Abergavenny  v.  Pow- 
ell, I  Mer.  (Eng.)  437;  Senhawes  v. 
Senhawes,  Carry  (Eng.)   88. 

Use  Abroad —  Depositions  taken 
in  perpetuam  may  be  published  to 
be  used  in  a  suit  in  a  foreign  coun- 
try. Morris  v.  Morris,  2  Ph.  (Eng.) 
205,  16  L.  J.,  Ch.  286,  II  Jur.  93. 

Publication  for  Information. 
Though  depositions  may  not  be  ad- 
missible in  a  subsequent  suit  because 
of  parties  thereto  who  are  not  par- 
ties to  the  former  proceeding,  they 
may  be  published  to  afford  the  party 
offering  them  the  advantage  of  the 
information  th:y  contain.  Vane  v. 
Vane,  45  L.  J.,  Ch.  (Eng.)  589,  24 
W.  R.  565. 

35.  Billings  v.  Rattoon,  5  Johns. 
Ch.   (N.  Y.)    189. 

The  court  may  allow  an  ex  parte 
order  to  open  depositions  which  pro- 
vides for  notice  of  the  time  of  pub- 
lication. Neale  v.  Withrow,  4  U.  C. 
L.  J.  88. 

It  has  been  held  that  notice  to  the 
adverse  party  of  an  order  for  the 
publication  of  depositions  is  not 
necessary  because  the  order  cannot 
be  contested.  Mendenhall  v.  Kratz, 
14  Wash.  453,  44  Pac.  872. 

36.  Chalm.ers  v.  Pigott,  i  Ch.  Ch. 
(Ont.)  282. 

Consent — It  seems  that  th;  con- 
sent should  be  in  writing.     The  Ros- 
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cius,  I  Brown  Adm.  442,  20  Fed. 
Cas.  No.   12,042. 

37.  Burrall  v.  Andrews,  16  Pick. 
(Mass.)  551. 

Improper  Opening.  —  Where  a 
deposition  had  been  opened  by  an 
officer  of  the  United  States  govern- 
ment, before  it  came  into  the  hands 
of  the  clerk,  it  was  rejected.  United 
States  V.  Price,  2  Wash.  C.  C.  356, 
27  Fed.  Cas.  No.  16,089. 

A  deposition  opened  and  filed  by 
the  clerk  without  an  order  of  court 
was  stricken  from  the  files.  Phelps 
V.  The  City  of  Panama,  i  Wash. 
Ter.  615. 

Depositions  taken  under  an  order 
by  a  special  master  cannot  be  opened 
by  him,  though  they  are  in  his  pos- 
session as  clerk  of  the  court.  In  re 
Thomas,  35  Fed.  337. 

Opening  by  Mistake But  it  has 

been  held  to  be  within  the  discretion 
of  the  court  to  admit  in  evidence 
depositions  opened  by  the  clerk  by 
mistake  and  subsequently  resealed  by 
him.  Mendenhall  v.  Kratz,  14  Wash. 
453,  44  Pac.  872. 

Contra.  —  Beale  v.  Thompson,  8 
Cranch  (U.  S.)  70.  And  also  depo- 
sitions opened  by  an  attorney  or 
agent  by  mistake,  on  affidavit  of  the 
fact.  Law  v.  Law,  4  Me.  167 ;  Goff 
V.  Goff,  I  Pick.  (Mass.)  475;  Bur- 
rall V.  Andrews,  16  Pick.  (Mass.) 
SSI- 
No  Injury.  _  It  has  also  been  held 
not  a  sufficient  ground  for  striking 
a  deposition  from  the  files  that  it 
had  been  improperly  opened  by  the 
clerk  without  an  order  of  court, 
where  no  harm  had  resulted  from 
such  action.  Hughes  v.  Humphreys, 
102  111.  App.   194. 

Opening  by  Judge — Where  depo- 
sitions are  opened  by  a  judge,  he 
need  not  certify  the  opening  and  the 
delivery  of  the  depositions  to  the 
clerk,  unless  some  statute  or  rule  of 
court  so  provides.  Hidredth  v.  Over- 
seers of  Poor,  13  N.  J.  L.  5. 

And  the  failure  of  the  judge  to 
make  a  proper  certificate  of  the  open- 
ing   of    depositions    taken    under    a 
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Either  party  may  move  the  rule  or  order,^^ 

Under   some   statutes   depositions   are   opened  by   the  judge   or 
clerk  of  the  court  without  a  rule  or  order.'" 


XVI.  AMENDMENTS. 

1.  Authority.  —  Under  the  inherent  power  to  amend  their  process 
and  proceedings,*"  and  under  statutes  expressly  giving  to  them  such 
power,"  courts  have  authority  to  permit  the  amendment  of  com- 
missions and  returns  of  commissioners  and  officers  taking  depo- 
sitions to  conform  to  the  facts.*^ 


foreign  commission  has  been  held 
not  a  sufficient  objection  to  their  use. 
Moran  v.  Green,  21   N.  J.  L.  562. 

Contra.  —  Oneida  Mfg.  Co.  v. 
Lawrence,  4  Cow.    (N.  Y.)    440- 

Presumption  of  Order —  Where 
the  papers  constituting  the  return, 
and  the  envelope  were  found  in  the 
clerk's  office  and  the  endorsement  of 
the  filing  on  the  envelope  was  in  the 
handwriting  of  a  deputy  clerk,  it  was 
presumed  that  the  commission  was 
opened  by  the  clerk  or  his  deputy  and 
in  contemplation  of  law  opened  by 
the  judge,  although  no  order  or  rule 
for  opening  the  deposition  had  been 
entered.  Ecker  v.  McAllister,  54 
Md.  362;  s.  c.  45  Md.  290. 

See  also  Hill  v.  Bell,  61  N.  C.  122, 
93  Am.  Dec.  583. 

Term  Rule — Under  a  statute  re- 
quiring an  order  of  court  for  the 
opening  of  depositions,  it  was  held 
that  the  judges  of  the  court  might 
enter  a  rule  upon  the  first  day  of  the 
term  authorizing  the  clerk  to  open 
all  depositions  received  during  the 
term.  Gage  v.  Eddy,  167  111.  102,  47 
N.  E.  200. 

See  also  Sullivan  v.  Eddy,  164  111. 
391,  45  N.  E.  837- 

Opening  by  Justice — A  deposi- 
tion taken  to  be  used  upon  a  trial 
before  a  justice  of  the  peace,  may  be 
opened  by  him  either  before  the  trial 
or  on  the  trial,  if  there  is  no  con- 
trary statute.  Skinner  v.  Tucker,  22 
Vt.  78. 

38.  Mumford  v.  Mumford,  13  R.  I. 
19;  Walton  V.  Bostwick,  i  Brcv.  (S. 
C.)  162;  Petrie  v.  Columbia  &  G. 
R.  Co.,  27  S.  C   63.  2  S.  E.  837- 

Uotion  on  Trial — Where  it  is  not 
the  duty  of  either  party  to  move  the 
publication  of  depositions,  they  may 


be  published  on  motion  of  the  ad- 
verse parly  after  the  trial  has  com- 
menced. Mitten  v.  Kitt,  118  Ind. 
145,  20  N.  E.  724. 

Refusing  Inspection —  It  seems 
that  in  New  Hampshire  and  Ver- 
mont the  party  taking  depositions, 
upon  notice,  may  retain  the  same  and 
refuse  to  permit  the  other  party  to 
inspect  them.  Rand  v.  Dodge,  17 
N.  H.  343;  Lord  v.  Bishop,  16  Vt. 
no. 

39.  Charles  River  Bridge  v.  War- 
ren Bridge,  7  Pick.  (Mass.)  344". 
Simons  v.  Morris,  53  Mich.  155,  18 
N.   W.  625. 

Notice  of  Allowance  by  Clerk. 
Under  a  statute  which  provides  that 
depositions  shall  be  returned  to  the 
court  and  opened  and  passed  on  by 
the  clerk,  after  having  given  the  par- 
ties or  their  attorneys  at  least  one 
day's  notice,  and  that  depositions  al- 
lowed by  the  clerk  or  by  the  judge 
upon  appeal  from  the  clerk's  order, 
shall  be  legal  evidence,  depositions 
opened  and  passed  upon  without  such 
notice  are  properly  e-xcluded.  Bryan 
V.  Jeffreys,  104  N.  C.  242,  10  S.  E. 
167;  Berry  z:  Hall,  105  N.  C.  I54» 
10  S.  E.  903- 

Attorney  Opening.  —  It  has  been 
held  that,  according  to  established 
practice,  an  attorney  of  a  party  is  to 
be  considered  a  proper  officer  of  the 
court  to  receive  and  open  depositions 
which  the  statute  requires  to  be 
sealed  up  by  the  magistrate,  and  so 
delivered  into  court.  Speer  z\  Rich- 
ardson, :i7  N.  H.  23. 

40.  Borders  v.  Barber,  81  Mo.  636. 

41.  Nick  V.  Rector,  4  Ark.  251; 
Irwin  V.  Bevil,  80  Tex.  332,  16  S.  W. 
21. 

42.  But,  of  course,  an  amendment 
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2.  Time.  —  This  authority  has  been  exercised,  in  proper  cases, 
both  before  and  after  objections  have  been  passed  upon,*^  and  on  the 
trial  of  causes,"  and  on  appeals,"  and  after  causes  have  been 
reversed  for  error  in  the  admission  of  the  depositions  in  evidence.*^ 

3.  Order  of  Court.  —  Leave  of  court  must  be  obtained  to  amend 
a  return  after  the  depositions  have  been  filed,"  except  as  otherwise 
provided  by  statute/^  The  depositions  and  return  may  be  with- 
drawn from  the  files  and  returned  to  the  commissioner  or  officer 
to  make  the  necessary  amendments.*''  It  has  been  held  that  he  may 
make  the  amendments  in  court.^**     It  is  improper  for  him  to  make 


cannot  be  allowed  if  the  facts  do  not 
justify  it.  Foster  v.  Bullock,  12  Hun 
(N.  Y.)  200;  Saunders  v.  Erwin,  2 
How.    (Miss.)   732. 

Amending  Return  of  Service. 
The  court  allowed  the  officer  serv- 
ing interrogatories  to  amend  his  re- 
turn on  the  trial  to  show  such  serv- 
ice. Stuckey  v.  Bellah,  41  Ala.  700; 
Miller  v.  New  Orleans  Canal  &  Bkg. 
Co..  8  Rob.   (La.)   236. 

43.  Bewley  v.  Ottingfer,  I  Heisk. 
(Tenn.)   354- 

44.  Hitchings  v.  Ellis,  i  Allen 
(Mass.)  475;  Leetch  v.  Atlantic  Mut. 
Ins.  Co.,  4  Daly  (N.  Y.)  518; 
Boone  v.  Janney,  2  Cranch  C.  C.  312, 
3  Fed.  Cas.  No.  1,642. 

Amending  on  Trial —  But  it  seems 
that  it  is  discretionary  with  the  court 
to  permit  or  refuse  to  allow  an 
amendment  of  a  certificate  after  the 
commencement  of  the  trial.  Chap- 
man V.  Allen,  15  Tex.  278. 

It  has  been  held  that  a  certificate 
cannot  be  amended  after  it  has  been 
read  for  the  purpose  of  making  it 
competent  evidence  on  that  trial. 
Burnham  v.  Porter,  24  N.  H.  570. 

Amending  After  Verdict — A  re- 
turn may  be  amended  after  verdict, 
where  the  deposition  contains  in  it- 
self the  materials  for  the  amendment. 
Rand  v.  Dodge,   17  N.  H.  343. 

45.  Nick  V.  Rector,  4  Ark.  251 ; 
Purviance  v.  Dryden,  3  Serg.  &  R. 
(Pa.)  402. 

But  ordinarily  the  order  for  an 
amendment  must  be  allowed  by  the 
court  from  which  the  commission  is- 
sued. Emmett  v.  Briggs,  21  N.  J. 
L.  53- 

46.  Barelli  v.  Lytle,  8  La.  Ann.  28. 

47.  Hall  V.  Renfro,  2  Mete.  (Ky.) 
51 ;  Hitchings  v.  Ellis,  i  Allen 
(Mass.)    475;   Emmett  v.   Briggs,  21 
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N.  J.  L.  53;  Creager  v.  Douglass,  77 
Tex.  484,  14  S.  W.  150. 

See  also  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Matula,  79  Tex.  577,  15,  S.  W. 

573- 

But  see  Jenkins  v.  Anderson, 
(Pa.),  II  Atl.  558. 

But  where  the  certificate  had  been 
adjudged  insufficient,  it  was  held  that 
the  certificate  might  be  amended 
without  leave  of  court.  Barelli  v. 
Lytle,  8  La.  Ann.  29. 

Setting  Aside  Order  of  Suppres- 
sion—  It  seems  that  a  court  may  al- 
low the  amendment  of  an  imperfect 
certificate  and  set  aside  an  order  sup- 
pressing the  deposition,  at  a  subse- 
quent term  to  that  at  which  the  order 
was  allowed.  Mullins  v.  Bullock,  14 
Ky.  L.  Rep.  40,  19  S.  W.  8. 

Ratifying  Amendment —  It  seems 
also  that  the  court  may  ratify  an  un- 
authorized amendment.  Oatman  v. 
Andrew,  43  Vt.  466. 

48.  Under  the  Kentucky  statute, 
which  requires  the  clerk  to  deliver 
the  deposition,  or  mail  it  under  seal, 
to  the  examining  officer,  when  his 
certificate  is  defective,  no  order  of 
court  is  necessary.  Dills  v.  May, 
3  Ky.  L.  Rep.  765- 

49.  Barelli  v.  Lytle,  8  La.  Ann. 
28;  Keeler  v.  Vanderpool,  i  Code 
R.  N.  S.  (N.  Y.)  289;  Price  v.  Hor- 
ton,  4  Tex.  Civ.  App.  526,  2^  S.  W. 
501;  Chapman  v.  Allen.  15  Tex.  278; 
Semmens  v.  Walters,  55  Wis.  675.  U 
N.  W.  889;  Leatherberry  v.  Radcliffe, 
5  Cranch  C.  C.  550,  15  Fed.  Cas.  No. 
8,163;  Gartside  Coal  Co.  v.  Maxwell, 
20  Fed.   187. 

50.  Creager  v.  Douglass,  77  Tex. 
484,  14  S.  W.  i;o;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Matula,  79  Tex.  577. 

13  s.  w.  573. 

Officer  Amending  Out  of  Jurisdlc- 
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out  and  forward  a  new  certificate  to  be  attached  to  the  depositions  by 
some  other  person. ^^ 

4.  Commissions.  —  Courts  have  allowed  the  amendment  of  com- 
missions to  correct  slight  errors  in  the  names  of  parties  to  the 
action,"  to  correct  errors  and  supply  omissions  in  the  names  and 
titles  of  commissioners,^^  to  supply  proper  seals,^*  and  to  indorse 
thereon  the  allowance  of  interrogatories  settled  by  agreement  of 
parties. '^^ 

5.  Captions  and  Certificates.  —  Courts  have  allowed  the  amend- 
ment of  captions  and  certificates  by  correcting  errors  and  supplying 
omissions  to  show  the  proper  court  and  cause,^''  the  grounds  for 
taking  the  depositions,"   the  time  and  place  of  the  taking,^^  the 


tion — It  has  been  held  that  a  jus- 
tice of  the  peace  must  exercise  his 
powers  within  the  territorial  jurisdic- 
tion for  which  he  is  elected,  and  that 
he  cannot  come  into  another  state  for 
the  purpose  of  amendins:  his  certifi- 
cate. B?ber  v.  Rickart.  52  Ind.  594. 
But  see  Kllf^r  v.  Richardson,  89  Tenn. 
575,  15  S.  W.  650. 

Supplying  by  Oath  of  Officer.  —  It 
has  been  held  that  defective  certifi- 
cates may  be  cured  by  the  deposition 
or  oath  of  the  officer  to  the  facts. 
Wood  V.  The  Fleetwood,  19  Mo.  529. 

See  also  Harris  v.  Wall.  7  How. 
(U.  b.)  6g3-  But  it  has  been 
doubted  whether  it  may  be  so  cured 
by  the  affidavit  of  the  commissioner 
or  officer.  Amory  v.  Fellowes,  5 
Mtss.  219. 

51.  Dane  v.  Mace,  27  N.  H.  533; 
Brown  v.  Clark,  41  N.  H.  242;  Crea- 
gcr  V.  Douglass,  77  Tex.  484,  14  S. 
W.  150. 

Detached     Certificate "In     this 

case  the  court  had  not  the  guaranty 
that  the  officer's  certificate  was  at 
last  attached  to  answers  that  ever 
were  subscribed  and  sworn  to  before 
him."  ..."  A  practice  of  this 
kind  in  amending  officers'  certificates 
to  depositions  might  lead  to  much 
fraud  and  imposition ;  and  though 
nothing  of  the  kind  may  have  oc- 
curred in  this  case,  such  a  practice 
cannot  be  recognized  as  lawful." 
Gilveston.  H.  &  S.  A.  R.  Co.  z:  Ma- 
tula,  79  Tex.  577,   IS  S.  W.  573. 

52.  Eoone  v.  J^nn^y,  2  Crarch  C. 
C.  "312,  .^  Fel.  Cts.  No.  i.6j2;  Rob- 
ert  v.   Millechamp,  Dick.    (Eng.)    22. 

53.  Filling    Blank.  —  A    commis- 


sion was  amended  by  filling  up  a 
blank  with  the  words  "to  any  judge 
or  histice  of  the  peace."  Nick  v. 
Rector,  4  Ark.  251. 

Correcting  Name  of  County,  —  A 
commission  was  amended  by  cor- 
recting an  error  in  the  name  of  the 
county  of  which  the  officer  taking 
the  deposition  was  clerk.  Irwin  v. 
Bevil,  80  Tex.  332,  16  S.  W.  21. 

54.  But  the  court  directed  the 
deposition  to  be  returned  to  the  com- 
missioner that  he  might  require  the 
deponent  to  swear  to  it  again.  By- 
ington  V.  Moore,  62  Iowa  470,  17  N. 
W.  644. 

Where  the  commission  was  prop- 
erly signed  by  the  clerk  of  the  court, 
but  by  error  another  name  had  been 
inserted  in  the  attestation  clause,  it 
was  amended.  Linskie  v.  Kerr, 
(Tex.    Civ.   App.),   34   S.   W.   765- 

55.  Leetch  v.  Atlantic  Mut.  Ins. 
Co..  4  Daly  (N.  Y.)  518. 

56.  Rand  z'.  Dodge,  17  N.  H.  34"?; 
Purviance  v.  Dryden,  3  Scrg.  &  R. 
(Pa.)  402;  Donahue  v.  Roberts,  19 
Fed.  863 ;  Curre  v.  Bowyer,  3  Swanst. 
(Eng.)  357- 

It  was  held  proper  to  amend  the 
title  of  interrogatories  and  deposi- 
tions, the  witness  to  be  re-sworn. 
O'Hara  v.  Creagh,  2  Ir.  Eq.  R.  419; 
Mitchell  z'.  Roe.  i   Ir.  Eq.  R.  I44- 

57.  Oatman  v.  Andrew,  43  Vt. 
466;  Stegncr  v.  Blake,  36  Fed.  183. 

See  also  Harris  z:  Wall,  7  How. 
(U.  S.)  693. 

58.  Conger  v.  Cotton,  37  Ark. 
286;  Borders  v.  Barber,  81  Mo.  636; 
Rand  v.  Dodge,  17  N.  H.  343;  Ell"r 
V.  Richardson,  89  Tenn.  575,  15  S. 
W.  650. 
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presence  and  objections  of  parties, ^^  the  taking  of  the  oath  by  com- 
missioners and  iheir  clerk,'~'°  the  officer's  lack  of  interest  or  bias,®^  his 
personal  knowledge  of  the  witnesses,®^  the  fact  and  manner  of 
swearing  the  witnesses,''"  the  manner  of  conducting  the  examina- 
tion,°*  the  reduction  to  writing  of  the  answers  in  the  presence  of 
deponents,''^  the  reading  over  of  the  depositions  to  them,''"  and  the 
delivery  of  the  depositions  to  a  proper  person  for  carriage."^  They 
have  also  allowed  officers  to  amend  returns  by  adding  the  word 
"  commissioner  "  to  their  signatures,"*  and  by  attaching  their  seals,"^ 
and  proofs  of  their  official  characters.'"' 

6.  Answers.  —  A  witness  may  correct  his  answers  before  his  dep- 
osition has  been  closed,  but  not  after  it  has  been  closed  and  the 
parties  have  left  the  place  of  taking.'^  He  cannot  authorize  another 
person  to  correct  them  for  him."  Where  the  chancery  rules  as  to 
the  secrecy  of  testimony  are  not  in  force,'^  he  may  correct  them 


59.  Rand  v.  Dodge,  17  N.  H.  34.3. 

60.  Davis  v.  Barrett,  14  Beav. 
(Eng.)  25;  Brydges  v.  Branfill,  12 
Sim    (Eng.)   334,   II  L.  J.,  Ch.   12. 

61.  Diinlap  v.  Horton,  49  Ala. 
412;  Eller  V.  Richardson,  89  Tenn. 
575,  15  S.  W.  650;  Donahue  v.  Rob- 
erts. 19  Fed.  863;  Gartside  Coal  Co. 
V.  IMaxwell,  20  Fed.  187. 

62.  Dunlap  v.  Horton,  49  Ala. 
412. 

63.  Conger  v.  Cotton,  2>7  Ark. 
286;  Bachelder  v.  Merriman,  34  Me. 
69;  Hitchings  v.  Ellis,  i  Allen 
(Alass.)  475;  Borders  v.  Barber,  81 
Mo.  636;  Rand  v.  Dodge,  17  N.  H. 
343- 

See  also  Chapman  v.  Allen,  15  Tex. 
278. 

Laches — But  an  application  a 
year  after  a  deposition  was  taken,  to 
amen.d  to  show  that  the  witness  was 
sworn,  was  denied.  Bond  v.  Ward, 
Wright  (Ohio)  747. 

64.  Wolfe  V.  Underwood,  97  Ala. 
375,  12  So.  234. 

As  that  the  witnesses  were  exam- 
ined separately  and  apart.  Arnold  v. 
Lightner,  ii  Pa.  Co.  Ct.  R.  641,  I 
Pa.  Dist.  R.  791. 

65.  Bewley  v.  Ottinger,  i  Heisk. 
(Tenn.)  354;  Donahue  z^.  Roberts,  19 
Fed.  863. 

66.  McKinley  v.  Chicago  &  N.  W. 
R.  Co.,  44  Iowa  314;  Faith  v.  Ulster 
&  D.  R.  Co..  70  App.  Div.  303,  10 
N.  Y.  Ann.  Cas.  449,  75  N.  Y.  Supp. 
420;  Schenley  Park  .Amusement  Co. 
V.  York  Mfg.  Co.,  15  Lane.  L.  Rev. 

Vol.  IV 


(Pa.)   206,   II  York  Leg.  Rec.  94. 

67.  Bewley  v.  Ottinger,  i  Heisk. 
(Tenn.)    354. 

68.  Jenkins  v.  Anderson,  (Pa.), 
II  Atl.  558;  Semmens  v.  Walters,  55 
Wis.  675,  13  N.  W.  889. 

69.  Hale  v.  Matthews,  118  Ind. 
527,  21  N.  E.  43;  Borders  v.  Barber, 
81  Mo.  6.-36;  The  Oriental  v.  Barclay. 
16  Tex.  Civ.  App.  193.  41  S.  W.  X17. 
See  also  Tracy  v.  Suydam,  30  Barb. 
(N.  Y.)   no. 

70.  Florence  Oil  &  Refining  Co.  v. 
Reeves.  13  Colo.  App.  95,  56  Pac. 
674 ;  Calmes  v.  Duplantier,  6  La.  Ann. 
221 ;  Calmes  v.  Stone,  7  La.  Ann. 
133;  Barelli  v.  Lytle,  8  La.  Ann.  28. 

71.  Foster  v.  Foster,  20  N.  H.  2c8. 
See  "  Taking  the  Deposition." 

72.  Western  &  A.  R.  R.  v.  Har- 
ris, 46  Ga.  602;  In  re  Walther,  14  N. 
B.  R.  273,  29  Fed.  Cas.  No.  17,126. 

A  deposition  cannot  be  amended  at 
the  trial  to  correct  errors  alleged  to 
have  been  made  in  taking  it  down  by 
a  stenographer,  as  shown  by  the  affi- 
davit of  the  moving  party.  Graves 
V.  Clark,  loi  Iowa  738,  69  N.  W. 
1,046. 

73.  Correcting  Deposition  in 
Chancery — But  ordinarily  where 
the  chancery  rules  as  to  the  secrecy 
of  depositions  and  publication  ob- 
tained, a  witness  cannot  be  permitted 
to  correct  his  deposition  after  publi- 
cation. Gray  v.  Murray,  4  Johns. 
Ch.  (N.  Y.)  412;  Tellico  Mfg.  Co.  v. 
Mitchell,  (Tenn.),  i  S.  W.  514. 

A  witness  was  permitted  to  correct 
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orally  on  the  trial,^*  and  sometimes  his  deposition  may  be  retaken.'" 
XVII.  RETAKING  DEPOSITIONS. 

1.  Order  of  Court.  —  A.  Necessity.  —  In  some  states  depositions 
may  be  retaken  by  the  same  party  without  an  order  of  court.'*'  In 
other  jurisdictions/'  and  in  chancery/^  an  order  of  court  should 
be  obtained  to  re-examine  a  witness. 

B.  Discretion  of  Court.  —  It  is  within  the  discretion  of  the  court 


his  deposition  by  examination  in 
court,  where  he  was  old  and  very 
deaf  and  the  examiner  had  made  a 
mistake  in  taking  down  his  answers. 
Denton  v.  Jackson,  i  Johns.  Ch.  (N. 
Y.)  526.  A  witness  may  correct  his 
deposition  in  open  court  in  case  of 
clear  mistake.  Griells  v.  Gansell,  2 
P.  Wm.  (Eng.)  646;  Darlin"-  v. 
Staniford,  Dick.  (Eng.)  358;  Row- 
ley V.  Ridley,  I  Cox  (Eng.)  281, 
Dick.  677 ;  Penderil  v.  Penderil,  Kel. 
(Eng.)  26.  But  it  must  appear  that 
the  matter  to  be  corrected  was  a  mere 
mistake.  Kenny  v.  Dalton,  2  Moll. 
(Ir.)  386. 

74.  Eggspifller  v.  Nockles,  58 
Iowa  649,  12  N.  W.  708;  Denton  v. 
Jackson,  i  Johns.  Ch.  (N.  Y.)  526; 
Graham  v.  McReynolds,  90  Tenn. 
673,  18  S.  W.  272;  Baltzer  v.  Chicago 
M.  &  N.  R.  Co.,  89  Wis.  257,  60  N. 
W.  716. 

75.  See    "Retaking;    Depositions." 

76.  Peycke  v.  Shinn,  (Neb.),  94 
N.  W.  135;  Martin  v.  Kaffroth,  16 
Serg.  &  R.  (Pa.)  120;  M'Kinney  v. 
Dows,  3  Watts  (Pa.)  2=;o.  See  also 
McNew  V.  Rogers,  Thomp.  Cas. 
(Tenn.)  32;  Watson  v.  Brewster,  i 
Pa.  St.  381. 

77.  United  States.  —  Pheitiplace  v. 
Sayles,  4  Mason  312,  19  Fed.  Cas. 
No.  11,083;  Gass  V.  Stinson,  2 
Sumn.  605,  ID  Fed.  Cas.  No.  5,261 ; 
Thurber  v.  Cecil  National  Bank,  52 
Fed.   513. 

Alabama.  —  Bonner  v.  Young,  68 
Ala.  35- 

Indiana. —  Kirby  v.  Cannon,  9 
Ind.  371 ;  Addleman  v.  Swartz,  22 
Ind.  249. 

Kentucky.  —  Newman  v.  Kendall, 
2  A.  K.  Marsh.  234;  Hickey  v. 
Young,  I  J.  J.  Marsh,  i. 

Nezv  For/e.  — Beach  v.  Fulton 
Bank.  3  Wend.  573;  Vincent  v, 
Conklin,    I    E.    D.    Smith   203;    Hal- 


lock    V.    Smith,    4    Johns.    Ch.    649. 

Texas.  —  Evansich  v.  Gulf,  C.  & 
S.  F.  R.  Co.,  61  Tex.  24. 

Virginia.  —  Carter  v.  Edmonds,  80 
Va.  58;  Booth  V.  Mcjilton,  82  Va. 
827,  I  S.  E.  137- 

See  also  Meyer  v.  Mitchell,  77  Ala, 
312. 

It  has  been  held  that  even  where 
a  dedimus  is  regularly  issued  by  the 
clerk  without  application  to  the 
court,  an  order  of  court  must  be  ob- 
tained to  retake  the  deposition  of  a 
witness.     Kirby    v.    Cannon,    9    Ind. 

371- 
When  Deposition   Suppressed.  —  It 

has  been  held  that  since  a  deposition 

which    has    been    suppressed    is    no 

longer  in  court,  a  second  deposition 

of  the  witness  may  be  taken  without 

a  special  order.     Ramsey  v.   Flanna- 

gan,  ;i;i  Ind.  305.     But  see  Crossett  v. 

Carleton,   49   App.    Div.    367,    63    N. 

Y.  Supp.  409. 

Testimony  in  Rebuttal —  It  has 
been  held  permissible  to  take  a  sec- 
ond deposition  of  a  witness  without 
leave  of  court,  to  rebut  testimony 
taken  after  he  was  first  examined. 
Skaggs  V.  Mann,  46  W.  Va.  209,  33 
S.  E.  no. 

Scope  of  Re-examination.  —  When 
a  witness  is  improperly  re-examined 
without  an  order  of  court,  the  ad- 
verse party  may  question  him  upon 
all  matters  about  which  he  testified  in 
his  first  deposition.  Evansich  v. 
Gulf,  C.  &  S.  F.  R.  Co.,  61  Tex.  24. 

78.  Retaking  in  Chancery. 
Where  a  witness  had  been  exam- 
ined in  chief,  he  could  not  be  re- 
examined before  a  master  in  chan- 
cery without  an  order,  and  then  not 
to  any  matter  to  which  he  had  before 
been  examined.  Remsen  v.  Rcms-'n, 
2  Johns.  Ch.  (N.  Y.)  495.  But  see 
Sawyer  v.  Sawyer,  Walk.  Ch. 
(Mich.)    48. 
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to  allow  or  refuse  the  order/®  and  good  cause  for  its  allowance  must 
be  shown.^** 

C.  Other  Party  Taking.  —  A  party  may  take  the  deposition  of 
a  witness  in  his  own  behalf,  though  he  has  already  been  examined  by 
his  adversary,  without  leave  of  court.*^ 

D.  Taken  Without  Order.  —  Where  a  second  deposition  of  a 
witness  has  been  taken  without  an  order,  the  court  may  admit  it 
in  evidence  or  exclude  it,  or  suppress  it  in  its  discretion.^^ 


"The  reason  assigned  for  the  rule 
is  to  prevent  perjuries,  and  tamper- 
ing with  witnesses,  after  the  pres- 
sure of  the  evidence  is  known." 
Phettiplace  v.  Sayles,  4  Mason  312, 
19  Fed.  Cas.  No.   11,083. 

Where  the  chancery  rules  as  to 
the  secrecy  of  the  examination  do 
not  obtain,  there  is  of  course  less 
objection  to  retaking  the  depositions 
of  witnesses.  Fisher  v.  Dab,  17 
Johns.    (N.  Y.)   343. 

79.  B'-rnum  v.  Barnum,  42  Md. 
251 ;  Hallock  v.  Smith,  4  Johns.  Ch. 
(N.  Y.)  64q;  Beach  v.  Fulton  Bank, 
3  Wend.  (N.  Y.)  573. 

laches. —  Where  there  has  been 
great  delay  a  court  will,  ordinarily, 
refuse  to  allow  a  commission  to  re- 
take the  deposition  of  a  witness  upon 
the  same  matters  covered  bv  his  first 
deposition.  Pratt  v.  Mosetter,  9  Civ. 
Proc.  R.  (N  Y.)  351;  Succession  of 
Connolly,  6  La.  Ann.  479.  See  also 
Davis  V.  Hall,  52  Md.  673. 

Unfair  Conduct.  —  The  court  may 
refuse  to  permit  the  re-taking  of  a 
deposition  that  has  been  suppressed 
for  the  unfair  and  overreaching  con- 
duct of  the  moving  party.  Crossett 
V.  Carleton,  49  App.  Div.  367,  63  N. 
Y.  Supp.  409.  But  see  Ramsey  v. 
Flannagan,  23  Ind.  305. 

80.  Hallcck  V.  Smilh,  Johns.  Ch. 
(N.  Y.)  649;  Beach  v.  Fulton  Bank, 
3  Wend.  (N.  Y.)  573;  Fant  v.  Mil- 
ler, 17  Gratt.  (Va.)  187;  Booth  v. 
Mcjilton,  82  Va.  827,  i   S.  E.  137. 

81.  Woodruff  V.  Garner,  39  Ind. 
246.  See  also  Harper  v.  Young,  17 
Phila.  (Pa.)  109,  41  Leg.  Int.  (Pa.) 
184;  Goodhue  v.  Bartlett,  5  McLean 
186,  10  Fed.  Cas.  No.  5,538. 

If  this  were  not  true,  "  One  party 
might,  by  this  means,  trick  the  other 
out  of  his  evidence,  by  asking  his 
most  material  witnesses  two  or  three 
immaterial  questions,  where  he  finds 
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him  not  fully  provided  to  examine 
them,  and  then  tell  him  you  must 
examine  them  now  or  never."  Ld. 
Eldon  in  Pearson  v.  Rowland,  2 
Swanst.    (Eng.)    266. 

But  where  a  party  had  regular  no- 
tice of  the  examination  of  the  wit- 
ness and  neglected  to  file  cross-in- 
terrogatories, it  was  held  that  he  was 
not  entitled  to  a  commission  to  ex- 
amine the  witness  upon  leading  in- 
terrogatories. McKinney  v.  Dows,  3 
Watts  (Pa.)  250. 

82.  Herbert  v.  Hanrick,  16  Ala. 
581  ;  Broadnax  v.  Sullivan,  29  Ala. 
320;  Meyer  v.  Mitchell,  77  Ala.  312; 
Bogan  V.  Hamilton,  90  Ala.  454,  8 
So.  186;  Todd  V.  Wickliffe,  12  B. 
Mon.  (Ky.)  289;  Lawson  v.  Zinn, 
48  W.  Va.  312,  37  S.  E.  612;  McKelJ 
V.  Collins  Colliery  Co.,  46  W.  Va. 
625,  33  S.  E.  765.  But  see  Scott  v. 
Bullion  Mining  Co.,  2  Nev.  81. 

Discretion  of  Court — "It  is 
purely  discretionary  with  the  court 
and  is  like  recalling  a  witness,  which 
the  court  may  or  may  not  allow." 
Beach  v.  Schmultz,  20  111.  185; 
Fredonia  National  Bank  v.  Tommei, 
(Mich.),  92  N.  W.  348;  Kirby  v. 
Cannon,  9  Ind.  371. 

Tampering    With    Witness The 

court  may  properly  refuse  to  permit 
the  reading  of  a  second  deposition  of 
a  witness,  taken  without  leave  of 
court,  where  there  is  any  evidence 
that  the  witness  has  been  tampered 
with.  Newman  v.  Kendall,  2  A.  K. 
Marsh.  (Ky.)  234;  Booth  v.  Mc- 
jilton, 82  Va.  827,  I  S.  E.  137.  Or 
to  refuse  to  allow  defendant  an  or- 
der to  re-examine  him  under  such 
circumstances.  Atocha  v.  United 
States,  6  U.   S.  Ct.   CI.  95. 

Review  of  Order —  The  decision 
of  the  court  admitting  in  evidence  or 
suppressing  a  second  deposition, 
taken  without  leave  of  court,  is  not 
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2.  Grounds  for  Retaking.  —  A.  On  Objections.  —  It  is  proper  to 
retake  a  deposition  which  has  been  suppressed  for  irregularities  in 
the  proceedings  preHminary  to  the  taking,*^  or  in  the  taking,^*  or 
in  the  return,^^  or  for  scandal,^''  and  also  where  objections  to  the 
deposition  have  been  offered,  though  they  have  not  been  passed  on 
by  the  court.^'^ 

B.  Additional  Evidence.  —  A  deponent  may  be  re-examined 
where  a  change  in  the  pleadings  makes  his  testimony  upon  addi- 
tional matters  necessary,**  or  when  it  appears  that  he  has  knowledge 
of  material  facts  not  covered  by  his  former  deposition,*"  or  some- 
times   to    correct    a    clear    mistake    made    in    taking    down    his 


subject  to  review  in  Alabama.  Hes- 
ter V.  Lumpkin,  4  Ala.  509;  McDon- 
ald V.  Jacobs,  77  Ala.  524.  See  also 
Hall  V.  Pegram,  85  Ala.  522,  5  So. 
209. 

83.  As  where  the  deposition  was 
suppressed  for  want  of  proper  no- 
tice. Barnum  v.  Barnum,  42  Md. 
251 ;  Vance  v.  Snyder,  6  W.  Va.  24. 

84.  As  where  the  deposition  was 
suppressed  because  the  witness  was 
improperly  led  or  dictated  to  in  the 
examination  Milton  v.  Rowland,  il 
Ala.  7Z2;  Allison  v.  Allison,  (Ky.), 
7  Dana  90;  Brown  v.  Bulkley,  14 
N.  J.  Eq.  294.  Or  because  the  per- 
son taking  the  deposition  was  not 
properly  qualified.  Wallace  v.  By- 
ers,  14  Tex.  Civ.  App.  574,  38  S.  W. 
228. 

Witness    Refusing    to     Sign A 

party  is  not  entitled  to  re-take  the 
deposition  of  a  witness  on  the  ground 
that  the  witness  refuses  to  sign  the 
one  taken,  where  he  is  willing  to 
sign  it  when  errors  pointed  out  by 
him  have  been  corrected.  In  re 
Hafer,  65  Ohio  St.  170,  61  N.  E.  702. 

85.  Wain  v.  Freedland,  2  Miles 
(Pa.)  561;  Machine  Co.  v.  Shellow, 
14  Lane.  Bar  (Pa.)  58;  McNew  v. 
Rogers,  Thomp.  Cas.  (Tenn.)  32; 
Evansich  v.  Galveston,  C.  &  S.  F. 
R.  Co.,  61  Tex.  24;  Wask:rn  v.  Dia- 
monds, Hemp.  701,  29  Fed.  Cas.  No. 
17,248;  In  re  Thomas,  35  F.d.  822. 
But  see  Creager  v.  Minard,  Wright 
(Ohio)  519.  See  also  Young  v. 
Young,  (Tenn.),  64  S.  W.  319. 

86.  Brown  v.  Bulkley,  14  N.  J. 
Eq.  294. 

87.  Milton  v.  Rowland,  11  Ala. 
732;    Boone   v.   Miller,  7Z   Tex.  557, 

II  S.  w.  551. 


88.  Vincent  v.  Conklin.  i  E.  D. 
Smith  (N.  Y.)  203;  Watson  v. 
Brewster,  i  Pa.  St.  381. 

On   Adding  Parties Where  new 

parties  are  brought  into  the  action 
after  depositions  have  been  taken,  it 
is  proper  to  allow  the  parties  to  re- 
take the  depositions.  Strader  v. 
Graham,  7  B.  Mon.   (Ky.)   633. 

89.  Parker  v.  Chambers,  24  Ga. 
518;  Akers  v.  Demond,  103  Mass. 
318;  Kingston  v.  Tappen,  i  Johns. 
Ch.  (N.  Y.)  368;  August  V.  Fourth 
National  Bank,  56  Hun  642,  9  N.  Y. 
Supp.  270;  Scott  V.  Bullion  Mining 
Co.,  2  Nev.  81.  See  also  Heard  v. 
McKee,  26  Ga.  332. 

Inadvertence    of    Counsel It    is 

not  error  to  allow  the  re-examination 
of  a  witness,  where  by  inadvertence 
of  counsel  he  has  not  been  examined 
upon  material  matter.  Carter  v.  Ed- 
monds, 80  Vt.  58. 

Additional  Facts — Where  the  jury 
was  unable  to  agree  upon  a  verdict, 
and  it  was  shown  by  affidavit  that 
some  doubts  which  had  existed  on 
the  first  trial  might  be  removed  by 
the  re-examination  of  some  wit- 
nesses, the  court  allowed  an  order  to 
retake  their  depositions.  Fisher  v. 
Dale,   17  Johns.    (N.  Y.)   343. 

Deposition  of  Adversary A  party 

is  entitled  to  a  re-execution  of  a 
commission  to  take  the  testimony  of 
the  other  party,  who  has  failed  to 
answer  proper  cross-interrogatories. 
Ruckcrt  V.  Bursley,  51  App.  Div. 
277,  64  N.  Y.  Supp.  622. 

Newly  Discovered  Evidence. 
Where  mat  .rial  facts  unknown  to  the 
moving  party  are  disclosed  by  the 
witness  on  his  examination,  his  dep- 
osition   may    be    retaken    upon    such 
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depositions.^" 

3.  The  Proceedings.  —  Ordinarily,  the  proceedings  upon  the 
retaking  of  a  deposition  must  be  as  complete  and  regular  as  upon  the 
taking  of  the  original  deposition.*^^ 

XVIII.  USE  OF  DEPOSITIONS  IN  EVIDENCE. 

1.  By  Whom  Used.  —  Compelling  introduction.  —  A  party  will  not 

be  compelled  to  offer  in  evidence  a  deposition  taken  at  his  instance."-'* 

Introduction    by    Adversary.  —  In   some   states   only   the  party   at 


matters.  Nichol  v.  Columbian  Ins. 
Co.,  I  Caines  (N.  Y.)  345.  See  also 
First  National  Bank  v.  Forest,  44 
Fed.  246;  Fassin  v.  Hubbard,  55  N. 
Y.  46s. 

Chancery  Practice An  order  to 

re-examine  witnesses  in  chancery 
upon  the  same  matters  upon  which 
they  have  been  examined  previously, 
is  seldom  allowed.  Gray  v.  Murray, 
4  Johns.  Ch.  (N.  Y.)  412;  Hadow 
V.  Barnett,  i  Y.  &  Coll.  (Eng.)  164. 
Where  two  witnesses  were  examined 
upon  certain  matters  of  which  they 
alone  were  cognizant,  an  order  to  re- 
examine one  of  them  upon  the  same 
matters  was  refused,  after  the  death 
of  the  other.  Raney  v.  Weed,  i 
Barb.   (N.  Y.)  220. 

Pirst  Commission  Not  Returned. 
Where  a  commission  to  examine 
a  witness  has  been  issued  for 
sometime  and  has  not  been  re- 
turned, it  may  be  proper  to  issue 
a  second  commission  to  take  his 
deposition.  Copeland  v.  M'.ars,  2 
Smed.  &  M.  (.Miss.)  519;  Lee  v. 
Lee,   I    La.  Ann.  318. 

90.  Dobson  v.  Land,  7  Hare 
(Eng.)  295,  18  L.  J.,  Ch.  240,  13  Jur. 
823;  Peacock  v.  Collens  Cary  (Eng.) 
47.  See  also  sub-title  "  Amend- 
ments." 

91.  There  must  be  service  and 
filing  of  interrogatories  and  notice  of 
the  issuance  of  the  commission  as 
upon  the  taking  of  an  original  dep- 
osition. Gibbs  V.  Giff,  6  Colo.  App. 
368,  40  Pac.  781 ;  Matthews  v.  Dare, 
20  Md.  248;  Foster  v.  Smith,  42 
Tcnn.  474,  88  Am.  Dec.  604. 

Adopting  First  Deposition  by  Ref- 
erence  Where    the     deposition    of 

a  witness  was  taken  when  he  was 
incompetent,  and  afterwards  his  com- 
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petency  was  restored  and  his  deposi- 
tion was  retaken  by  reference  to  and 
adoption  of  his  first  deposition,  the 
court  refused  to  admit  the  first  dep- 
osition in  evidence.  Scales  v.  Desha, 
16  Ala.  308.  See  also  Moore  v.  Mc- 
Cullough,  6  Mo.  444. 

But  see  Samuel  Bros.  &  Co.  v. 
Hostetter  Co.,  55  C.  C.  A.  in,  118 
Fed.  257.  And  see  sub-title  "  The 
E.xamination." 

Use  of  Original  Interrogatorie3. 
It  has  been  held  that  while  the  orig- 
inal interrogatories  and  cross-inter- 
rogatories should  be  left  on  file  and 
certified  copies  thereof  attached  to  a 
second  commission  to  retake  the  dep- 
ositions of  a  witness,  the  detaching 
of  such  interrogatories  from  the  or- 
iginal commission  and  attaching  the 
same  to  the  second  commission  is  not 
such  an  irregularity  as  should  cause 
the  suppression  of  the  second  deposi- 
tion. Boone  v.  Miller,  y^  Tex.  557, 
II  S.  W.  551- 

It  has  been  suggested  that  where 
a  court  permits  the  withdrawal  of  a 
commission  and  interrogatories  and 
answers  thereto,  to  re-examine  a  wit- 
ness, a  certified  copy  of  the  inter- 
rogatories and  answers  should  first 
be  filed  in  the  clerk's  office.  Davis 
V.  Moody,  13  Ga.  188. 

But  it  seems  to  have  been  held  that 
a  deposition  taken  by  a  person  not 
authorized  to  do  so  in  an  improper 
manner  may  be  re-taken  before  a 
proper  officer  by  the  adoption  of  the 
former  deposition.  Wallace  v.  By- 
ers,  14  Tex.  Civ.  App.  574,  38  S.  W. 
228. 

92.  Broughton  v.  Crosby,  9  Fla. 
254;  Williams  v.  Kelscy,  6  Ga.  36^', 
Hale  V.  Gibbs,  43  Iowa  380;  Watson 
V.  Race,  46  Mo.  App.  546;  O'Connor 
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whose  request  a  deposition  has  been  taken  may  introduce  it  in  evi- 
dence."^ In  most  jurisdictions,  under  express  statutes  or  on  princi- 
ple, either  party  is  entitled  to  read  in  evidence  a  deposition  regularly 
taken  and  filed."*     The  party  taking  the  deposition  may  read  the 


V.  American  Iron  Mountain  Co.,  56 
Pa.  St.  234.  See  also  Sherrod  &  Co. 
V.    Hughes,    (Tenn.),  75   S.   W.   717. 

93.  Polleys  v.  Ocean  Ins.  Co.,  14 
Me.  141 ;  George  v.  Fisk,  32  N.  H. 
32. 

Argument  for  Minority  Doctrine. 
"  Where  one  party  takes  a  deposi- 
tion, it  is  at  his  option  to  use  it  or 
not,  as  he  thinks  fit.  And  it  has 
been  held  that  where  a  deposition 
taken  by  one  party  is  returned  and 
filed,  and  the  party  taking  it  does  not 
think  proper  to  use  it,  it  cannot  be 
read  by  the  other  party  without  con- 
sent. One  reason  for  this,  among 
others,  is  obvious.  The  parties  are 
under  very  different  rul;s  in  the 
mode  of  putting  their  questions  to  a 
deponent.  The  taker  is  restrained 
from  asking  leading  questions ;  the 
adverse  party  may  put  leading  ques- 
tions. A  party  may  try  the  experi- 
ment of  taking  the  deposition  of  a 
person,  known  to  be  a  willing  wit- 
ness for  the  other  side;  or  believing 
that  he  is  favorable  to  his  own  side, 
finds  the  contrary  in  the  progress  of 
the  examination.  The  adverse  party, 
finding  him  a  willing  witness  on  his 
side,  puts  leading  questions  and  gets 
out  answers,  which  he  could  not  do 
if  he  were  his  own  witness.  Now  if 
this  deposition,  instead  of  being  used 
at  the  option  of  the  taker,  may  be 
used  by  the  adverse  party  without  and 
against  his  consent,  it  would  be 
whcUy  reversing  the  rules  of  exam- 
ination and  going  counter  to  the  rea- 
sons on  which  those  rules  were  es- 
tablished." Dana  v.  Underwood,  10 
Pick.  (Mass.)  59.  For  an  extended 
argument  to  the  same  effect,  see 
Sexton  V.   Brock,   15   Ark.   345. 

A  party  was  not  permitted  to  use 
a  deposition  taken  by  his  adversary, 
by  incorporating  it  in  an  interroga- 
tory in  a  deposition  of  th:  same  wit- 
ness taken  by  himself.  Dana  v.  Un- 
derwood, 19  Pick.   (Mass.)  99. 

Several  Depositions  Taken  To- 
gether—  Under  this  rule  it  was 
held   that   where   several    depositions 


were  taken  on  the  part  of  the  plain- 
tiff at  the  same  time  and  were  re- 
turned fastened  together,  the  de- 
fendant could  not  read  such  of  the 
depositions  as  were  not  read  by 
plaintiff.  Ford  v.  Ford,  17  Pick. 
(Mass.)    418. 

When     Filed     Tlnneoessarily It 

has  been  held  that  a  party  may  not 
use  a  deposition  taken  and  filed  by 
his  adversary,  where  the  latter  was 
under  no  obligation  to  file  it.  Wing 
V.  Hall,  47  Vt.   182. 

On  Second  Trial The    right    to 

read  depositions  taken  by  the  other 
party  has  been  denied,  even  where 
the  other  read  the  depositions  upon  a 
former  trial.  Sexton  v.  Brock,  15 
Ark.  345.  But  if  the  deposition  was 
used  by  the  party  taking  it  upon  a 
former  trial,  and  the  denoncnt  has 
since  died,  it  may  be  used  by  the 
other  party  upon  the  second  trial  as 
the  testimony  of  a  deceased  witness. 
George  v.  Fisk,  32  N.  H.  32. 

In  Later  Action.  —  Under  this 
rule,  the  deposition  of  a  party  taken 
by  his  adversary  in  a  former  action 
cannot  be  used  by  the  former  in  the 
later  action.  Hovey  v.  Hovey,  9 
Mass.  Z16. 

94.  England.  —  Proctor  v.  Lain- 
son,  7  Car.  &  P.  629;  Sturgis  v. 
Morse,  26  Beav.  562;  Gordon  v. 
Fuller,  5  O.  S.  (Ont.)   174- 

United  Staffs.  — 'Pd.rk  v.  Willis,  1 
Cranch  C.  C.  357,  18  Fed.  Cas.  No. 
10,716;  Ycaton  v.  Fry,  5  cranch  (U. 

S.)   355- 

Alauama.  —  Curtis  v.  Parker,  136 
Ala.   217,   ZZ   So.  935. 

California.  —  Turner  v.  Mcllhaney, 
8  Cal.  575- 

Georgia.  —  Bond  v.  Carter,  14  Ga. 
697. 

Illinois.  —  Hughes  v.  Humphreys, 
102  III.  App.  194;  Adams  v.  Russell, 
8s  111.  284. 

Indiana.  —  Woodruff  v.  Garner,  39 
Ind.  246. 

lozia.  —  Nash  v.  State,  2  Greene 
286;  Crick  V.  McClir.tic,  4  Greene 
290;    Pelamourges   v.   Clark,  9   Iowa 
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i;  Wheeler  v.  Smith,  13  Iowa  564; 
Hale  V.  Gibbs,  43  Iowa  380;  Brown 
V.  Byam,  65  Iowa  374,  21  N.  W.  684. 

Kentucky.  —  Kerr  v.  Gibson,  8 
Bush  129. 

Minnesota.  —  In  re  Smith,  34 
Minn.  436,  26  N.  W.  234. 

Mississippi.  —  Standard  Life  Ace. 
Ins.  Co.  V.  Tinney,  yi  Miss.  726,  19 
So.  662. 

Missouri.  —  Greene    v.    Chickering, 

10  Mo.  109;  McClintock  v.  Curd,  32 
Mo.  411. 

Nezv  Jersey.  —  Wallace  v.  Leber, 
(N.  J.),  55  Atl.  475- 

Ohio.  —  Wilson  v.  Runyon,  Wright 
651;  Dcvinny  v.  Jelly,  Tapp.  159; 
Straw  V.  Dye,  2  Ohio  Dec.  312,  2 
West.  Law  Month.  388. 

Pennsylvania.  —  Smith  v.  Austin, 
4  Brewst.  89;  Lour  v.  Vandermark, 
4  Kulp  425 ;  Martin  v.  Dearie,  9 
Phila.  186,  31  Leg.  Int.  108;  Lowry's 
Estate,  6  Pa.  Sup.r.  Ct.  143,  41  Wkly. 
Notes  Cas.  348. 

South  Carolina.  —  Walton  v.  Bos- 
tick,  I  Brev.  162;  Petrie  v.  Co- 
lumbia &  G.  R.  Co.,  27  S.  C.  63,  2 
S.  E.  837. 

Tennessee.  —  Brandon  v.  Mulbnix, 

11  Heisk.  446. 

Texas.  —  Kruger  v.  Spachek,  22 
Tex.  Civ.  App.  307,  54  S.  W.  295. 

See  also  Sullivan  v.  Norris,  8  Bush 
(Ky.)  519;  Andrews  v.  Graves,  i 
Dill.  ic8,  I  Fed.  Cas.  No.  376. 

Argument  for  General  Rule. 
"  In  most  cases,  depositions  are  taken 
for  the  purpose  of  being  used  by  the 
party  taking  them.  The  cases  where 
they  are  not  so  used  are  compara- 
tively few  in  number ;  but  in  such 
cases,  if  the  right  to  use  the  deposi- 
tions be  denied  to  the  adverse  party, 
it  may  work  a  gr:at  hardship  and  in- 
justice. It  will  seldom  be  known  in 
advance  of  the  actual  trial  whether 
the  party  taking  the  depositions  does 
or  does  not  intend  to  use  them, 
and,  when  it  is  known  that  he  will 
not  use  th:m,  it  will  usually  be  too 
late  for  the  adverse  party  to  avail 
himself  of  the  testimony  of  the  de- 
ponents in  any  way,  although  he  may 
have  relied  on  that  testimony  in 
support  of  his  case.  If  this  right  b; 
denied  to  the  adverse  party,  it  will 
in  very  many  cases  necessitate  the 
taking  of  two  sets  of  depositions  of 
the  same  witnesses,  involving  a  use- 
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less  expenditure  of  time  and  money." 
Ansonia  v.  Cooper,  66  Conn.  184,  33 
Atl.  905. 

"  1  o  this  practice  we  can  see  no 
objection,  certamly,  in  ordmary 
cases.  A  witness  summoned  by  one 
party,  and  in  attendance  upon  the 
court,  can  be  examined  by  the  op- 
posite party,  whether  the  party  who 
summoned  him  calls  him  or  not 
We  can  see  no  reason  whv  a  differ- 
ent rule  should  prevail  when  the  dep- 
osition of  the  foreign  witness  is  in 
court.  When  the  evidence  brought 
to  the  notice  of  the  court  is  perti- 
nent and  relevant  to  the  issues 
then  before  the  jury  for  trial,  and  is 
then  and  there  in  the  court  house, 
and  tendered,  it  would  be  a  perver- 
sion of  justice  to  exclude  it,  merely 
because  it  was  brought  in  by  one 
door  instead  of  another,  or  by  one 
party  instead  of  the  other."  Little 
V.  Edwards,  69  Md.  499,  16  Atl.  134. 
To  same  effect  see  Crick  v.  McClin- 
tic,  4  Greene  (Iowa)  290;  Echols  v. 
Staunton,  3  W.  Va.  574. 

In  Case  of  Surprise If  a  party 

has  been  surprised  at  testimony  of 
the  deponent  against  his  interests,  he 
may  be  permitted  to  examine  him 
further  in  the  nature  of  a  cross-ex- 
amination. And  it  is  error  to  limit 
the  defendant  to  the  reading  of  the 
cross-examination  only  of  a  deposi- 
tion taken  in  behalf  of  the  plaintiff. 
Juneau  Bank  v.  McSpedon,  15  Wis. 
629.  Where  a  deponent  in  answer 
to  the  general  interrogatory  offered 
in  evidence  original  letters  material 
to  the  issue,  the  party  not  calling 
him  was  permitted  to  use  such  let- 
ters independently  of  the  deposition 
to  which  they  were  attached.  Hazle- 
ton  V.  Union  Bank,  32  Wis.  34. 

Deposition     of     Party A    party 

may  introduce  his  own  deposition 
taken  by  his  adversary.  Kruger  v. 
Spachek,  22  Tex.  Civ.  App.  307,  54 
S.  W.  295.  The  failure  of  a  party 
taking  his  adversary's  deoosition  to 
file  it  will  not  prevent  the  latter  from 
using  it.  Smith  v.  Austin,  4  Brewst. 
(Pa.)  89. 

Self-serving  Declarations —  It  was 
held  that  a  deposition  taken  for  the 
plaintiff  could  not  be  read  by  the 
defendant,  where  it  related  to  a  con- 
versation between  the  defendant  and 
the    witness.     Wilson    v.    Calvert,    5 


DEPOSITIONS. 


493 


cross-examina'.ion  with  the  examination  in  chief."'* 

Failure  of  Party  Taking  to  Offer.  —  In  some  states  a  party  may 
offer  in  evidence  a  deposition  taken  by  bis  adversary  only,  where  the 
lat  er  does  rot  wilhdraw  it  from  the  files  (where  such  action  is 
permissible,)""  or  refuses  or  fails  to  offer  it  himself."^ 


Sim.  (Eng.)  194.  But  see  King  v. 
Russell,  40  Tex.   124. 

In    Criminal    Action The    court 

permitted  the  prosecution  to  use  a 
deposition  tak;n  in  behalf  of  a  de- 
fendant in  a  criminal  action.  Nash 
V.  State,  2  Greene    (Iowa)   286. 

Taken  Under  Stipulation.  —  A 
stipulation  for  the  taking  of  deposi- 
tions "  to  be  introduced  in  evidence  " 
on  behalf  of  one  of  the  parties  does 
not  confine  the  use  of  them  to  such 
party.  In  re  Smith,  34  Minn.  436, 
26  N.  W.  234. 

Notice     of     Intention A     party 

need  not  give  notice  of  his  intention 
to  use  a  deposition  taken  by  the 
other  in  that  action.  McClintock  v. 
Curd,  22  Mo.  411. 

Payment  of  Costs.  — The  adverse 
party  is  not  prevented  from  using  a 
deposition  by  the  fact  that  the  other 
party  paid  for  it.  Stone  v.  Crow,  2 
S.  D.  525,  SI  N.  W.  335. 

Under  a  rule  of  court  which  pro- 
vided that  a  party  desiring  to  use  a 
deposition  taken  by  his  adversary 
must  pay  the  costs  of  taking  it,  it 
was  held  that  the  failure  to  pay  the 
costs  did  not  render  the  deposition 
inadmissbile  where  no  demand  for 
payment  had  been  made.  Radclyffe 
V.  Barton,   161   Mass.  z^y,  ^-j  N.   E. 

■Waiver —  A  party  using  a  deposi- 
tion taken  by  the  other  thereby 
waives  all  objections  to  the  want  of 
notice  of  such  taking.  Devinny  v. 
Jelly,   Tapp.    (Ohio)    159. 

On  New  Trial.  —  A  partv  may  use 
depositions  taken  by  his  adversary 
for  a  former  trial.  Hallett  v. 
O'Brien,  i  Ala.  585;  Turner  v.  Mc- 
Ilhaney,  8  Cal.  575 ;  Saunders  v.  City 
&  S.  R.  Co.,  99  Tenn.  130,  41  S.  W. 
1,031. 

In  later  Action.  —  Notice  must  be 
given  in  some  states  of  the  intention 
'of  a  party  to  use  a  deposition  taken 
by  his  adversary  in  another  action. 
McClintock  v.  Curd,  32  Mo.  411. 

95.     Williams     v.    Kelsey,    6     Ga. 


365 ;  Memphis  &  Cincinnati  Packet 
Co.  V.  Pik.y,  142  Ind.  304,  40  N.  E. 
527;  Lowry  V.  Harris,  12  Minn.  255; 
Watson  V.  Race,  46  Mo.  Apo.  546; 
Marshall  v.  Watertown  Steam  En- 
gine Co.,  10  Hun  (N.  Y.)  463; 
Pulaski  V.  Ward,  2  Rich.  L.  (S.  C.) 
119;  New  York,  T.  &  M.  R.  Co.  v. 
Green,  (Tex.  Civ.  App.),  36  S.  W. 
812.  But  see  Anderson  v.  Brown,  72 
Ga.  713. 

When  Examination  in  Chief  Ex- 
cluded—  It  was  held  that  though 
an  answer  was  excluded  as  second- 
ary evidence,  the  party  takine  the 
deposition  might  read  a  competent 
answer  to  a  cross-interrogatory  upon 
the  same  subject,  where  the  cross- 
interrogatory  had  not  been  pro- 
pounded conditionally.  Wolfe  v. 
Sharp,  ID  Rich.  L.   (S.  C.)  60. 

96.  Deposition  Withdrawn.  —  A 
deposition  which  has  been  with- 
drawn under  a  statute  or  rule  of 
court  cannot  be  used  by  the  other 
party.  Ford  v.  Ford,  17  Pick. 
(Mass.)  418.  See  sub-title  "With- 
drawing." 

97.  Alabama.  —  Stewart  v.  Hood, 
10  Ala.  6co. 

Connecticut.  ■ —  Ansonia  v.  Cooper, 
66  Conn.  184,  33  Atl.  905. 

Illinois.  —  McCormick  Harvesting 
Mach.  Co.  V.  Laster,  81  III.  App.  316; 
Ryan  v.  Brant,  42  111.  78;  Adams  v. 
Russell,  85  111.  284. 

loua.  —  Hale  v.  Gibbs,  43  Iowa 
380;  Citizens'  Bank  v.  Rhutasel,  67 
Iowa  316,  25  N.  W.  261. 

Kansas.  —  Rucker  v.  Reid,  36  Kan. 
468,  13  Pac.  741. 

Kentucky.  —  Musick  v.  Ray,  3 
Mctc.  427. 

Maryland.  —  Little  v.  Edwards,  69 
Md.  499,  16  Atl.  134. 

Minnesota.  —  In  re  Smith,  34 
Minn.  436.  26  N.  W.  234. 

Nebraska.  —  Ulrich  v.  McCon- 
aughey,  63  Neb.  10,  88  N.  W.  150. 

Ne-dJ  York.  —  Weber  v.  Kingsland, 
8  Bosw.  415;  Jordan  v.  Jordan,  3 
Thomp.  &  C.  269. 
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Dependent  on  Cross-Examination.  —  In  a  few  states,  a  party  may 
not  use  a  deposition  taken  by  the  other  unless  he  has  cross-examined 
the  witness  f^  but,  on  principle,  a  failure  to  cross-examine  seems 
to  be  immaterial.^^ 

Effect  of  Introduction  by  Adversary.  —  In  general,  a  party  who 
offers  in  evidence  a  deposition  taken  by  the  other  makes  the  deponent 
his  own  witness.^  The  latter  party  may  make  any  proper  objection 
to  the  form  and  substance  of  interrogatories  and  answers,^  or  to  the 


Tennessee.  —  Saunders  v.  City  & 
S.  R.  Co.,  99  Tenn.  130,  41  S.  W. 
1,031- 

West  Virginia.  —  Echols  v.  Staun- 
ton, 3  W.  Va.  574. 

Wisconsin.  —  Juneau  Bank  v.  Mc- 
Spedon,  15  Wis.  629;  Hazleton  v. 
Union  Bank,  2^  Wis.  34. 

Party  Using  His  Own  Deposition. 
It  was  held  that  a  plaintiff  might 
use,  in  rebuttal,  his  own  deposition 
taken,  but  not  used,  by  the  plaintiff. 
O'Connor  v.  American  Iron  Moun- 
tain Co.,  56  Pa.   St.  234. 

Argument  Against  Rule It  has 

been  held  that  a  party  may  use  a  dep- 
osition taken  by  his  adversary  with- 
out waiting  to  see  whether  or  not 
the  latter  will  offer  it  in  evidence. 
"  It  might  be  that  a  plaintiff,  rely- 
ing on  the  rule,  would  go  to  trial 
expecting  to  prove  some  primal  fact 
in  his  case  by  the  testimony  con- 
tained in  the  commission,  and  if  the 
defendant  should  decline  to  read  the 
commission,  and  offer  no  testimony 
as  to  such  fact,  then,  under  the  rules 
regulating  the  reply  in  evidence,  the 
plaintiff  would  be  wholly  excluded 
from  the  benefit  of  the  testimony 
taken  by  commission,  although  the 
rule  distinctly  declares  him  entitled 
to  the  benefit  of  it."  Petrie  v.  Co- 
lumbia &  G.  R.  Co.,  27  S.  C.  63,  2 
S.  E.  837. 

98.  Louisville  &  N.  R.  Co.  v. 
Brown,  56  Ala.  411;  Rogers  v.  Bar- 
nett,  4  Bibb  (Ky.)  480;  John  P. 
King  Mfg.  Co.  V.  Solomon,  (Tex. 
Civ.  App.),  25  S.  W.  449;  Norvell  v. 
Ourv,  13  Tex.  31 ;  Harris  v.  Leavitt. 
16  Tex.  340 ;  Refugio  v.  Byrne,  25 
Tex.  76;  King  v.  Russell,  40  Tex. 
124;  San  Antonio  &  A.  P.  R.  Co.  v. 
Harrison,  72  Tex.  478,  10  S.  W.  556. 

Failure  to  File  Cross-interroga- 
tories—  Under  this  rule  a  party 
who  has  not  filed  cross-interroga- 
tories is  net   entitled  to  use   deposi- 
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tions  taken  by  the  other  party,  al- 
though they  were  taken  upon  a  single 
set  of  interrogatories  propounded  to 
a  number  of  witnesses,  and  some  of 
the  depositions  have  been  introduced 
in  evidence.  Brandon  v.  McNelly, 
43  Tex.  76. 

Taken  by  Co-defendant A  de- 
fendant who  did  not  file  cross-in- 
terrogatories cannot  use  depositions 
taken  by  co-defendants  against  whom 
the  action  has  since  been  dismissed. 
Watson  V.  Miller,  82  Tex.  279,  17  S. 
W.  1,053. 

99.  Dwight  V.  Linton,  3  Rob, 
(La.)  57;  Ulrich  v.  McConaughey, 
63  Neb.  10,  88  N.  W.  150;  Straw  v. 
Dye,  2  Ohio  Dec.  312,  2  West.  Law 
Month.  388;  Norvell  v.  Oury,  13 
Tex.  31.  See  also  Yeaton  v.  Fry,  5 
Cranch    (U.   S.)    335- 

1.  Fountain  v.  Ware,  56  Ala.  558; 
Herring  v.   Skaggs,  73  Ala.  446. 

Impeaching  Deponent Where  a 

party  introduces  a  deposition  taken 
by  his  adversary  he  cannot  there- 
after impeach  the  deponent.  Musick 
V.   Ray,  3   Mete.    (Ky.)    427. 

2.  Ryan  v.  Brant,  42  111.  78; 
Hatch  V.  Brown,  63  Me.  410;  In  re 
Smith,  34  Minn.  436,  26  N.  W.  234; 
Brandon  v.  Mullenix,  11  Heisk. 
(Tenn.)  446;  Western  Union  Tel. 
Co.  V.  Lovely,  29  Tex.  Civ.  App.  584, 
69  S.  W.  128.  But  see  Putnam  v. 
Ritchie,  6  Paige  (N.  Y.)  390.  And 
contra,  Roller  v.  James,  6  Kan.  App. 
913,   49    Pac.    630. 

Hearsay. —  It  has  been  held  that 
where  a  party  in  taking  a  deposition 
draws  out  hearsay  testimony,  he 
cannot  object  to  the  introduction 
thereof  by  the  adverse  party.  Arn- 
old V.  Garth,  106  Fed.  13. 

Contra.  —  Elliot  v.  Shultz,  10 
Humph.  (Tenn.)  234,  and  cases 
above. 

Character     Evidence Where     a 

deposition   is   taken   for  the   purpose 
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taking  and  return  of  the  deposition.^  He  may  contradict  the  answers 
by  other  evidence/  but  may  not  object  to  the  deponent's  com- 
petency.'^ 

Privies.  —  Persons  in  privity  with  a  party  to  an  action  may  some- 
times use  depositions  taken  therein.'' 

Strangers.  —  Strangers  to  the  action  are  not  entitled  to  use  the 
depositions  laken  therein.  But  parties  may  agree  to  use  depositions 
taken  in  other  actions.'^ 

2.  In  What  Actions  Used.  —  A.  The  Same  Action  or  Proceed- 
ing. —  a.  In  General.  —  Generally,  depositions  taken  at  any  stage 
of  an  action  or  proceeding  may  be  used,  where  the  evidence  is 
pertinent,  upon  an  issue  of  fact  arising  at  any  other  stage.^  Thus 
depositions  laken  upon  a  preliminary  matter  or  reference  may  be 
used  on  the  trial  of  the  action.^  Depositions  taken  upon  a  motion 
or  rule  to  set  aside  a  default,^**  or  upon  a  motion  or  petition  for  a 
new  trial,^^  may  be  used  upon  a  subsequent  trial. 

b.  ReniO'val  to  Federal  Court.  —  It  has  been  held  that  depositions 
taken  while  an  action  is  pending  in  a  state  court  may  be  used  on  the 
trial  of  the  action  after  its  removal  to  a  federal  court.^^    Depo- 


of  impeaching  the  character  of  a 
witness,  it  can  be  used  by  the  other 
party  only  in  the  event  that  the  char- 
acter of  the  witness  is  actually  as- 
sailed upon  the  trial.  Sullivan  v. 
Norris,  8  Bush    (Ky.)    519. 

3.  Hallett  v.  O'Brien,  i  Ala.  585; 
Bowie  V.  Findly,  55  Ga.  604;  Cecil 
V.  Gazan,  71  Ga.  631.  But  see  An- 
drews V.  Graves,  i  Dill.  108,  i  Fed. 
Cas.  No.  376. 

Time  for  Making  Objections, 
The  party  taking  the  deposition  must 
oflfer  any  objections  to  the  character 
of  the  answers  or  to  irregularities  in 
taking  it  within  the  time  within 
which  similar  objections  must  have 
been  offered  by  the  other  party. 
Greene  v.  Chickerinj?,  10  Mo.  109; 
Rhea  v.  Tucker,  56  Ala.  450;  Louis- 
ville &  N.  R.  Co.  V.  Brown,  56  Ala. 
411. 

4.  Hallett  v.  O'Brien,  i  Ala.  585; 
Young  V.  Wood,  11  B.  Mon.  (Ky.) 
123. 

5.  Stewart  v.  Hood,  10  Ala.  600 ; 
Weil  V.  Silverstone,  6  Bush  (Ky.) 
698.  See  also  Young  v.  Wood,  il 
B.   Mon.    (Ky.)    123. 

Contra.  —  Reid  v.  Hodgson,  i 
Cranch  C.  C.  491,  20  Fed.  Cas.  No. 
11,667. 

Impeaching      Deponent It      has 

been  held  that  the  party  taking  a 
deposition  may  not  impeach  the  de- 


ponent when  the  deposition  is  offered 
in  evidence.  Jordan  v.  Jordan,  3 
Thomp.  &  C.  (N.  Y.)  269. 

Contra.  —  Richmond  v.  Richmond, 
ID  Yerg.  (Tenn.)  342;  Elliot  v. 
Shultz.  10  Humph.  (Tenn.)  234. 
See  also  Nichols  r.  Jones,  36  Tex. 
448. 

6.  See  sub-title  "Use  in  Other 
Actions." 

7.  See  sub-title  "  Other  Actions." 

8.  A  deposition  may  be  used  at  a 
later  term  than  that  for  which  it  was 
taken.  Churchill  v.  Briggs,  24  Vt. 
498. 

9.  McGrath  v.  Hervey,  64  N.  J. 
L.  364,  44  Atl.  962;  Holcombe  v. 
Holcombe,  10  N.  J.  Eq.  284. 

The  deposition  of  a  witness  taken 
on  notice  before  a  master  com- 
missioner to  whom  the  case  had  been 
referred  to  state  an  account  was  held 
admissible  upon  the  subs:quent  trial 
of  the  case  in  court.  Bonnet  v. 
Dickson,   14  Ohio  St.  434. 

10.  Ricgel  V.  Wilson,  60  Pa.  St. 
388. 

11.  Spear  v.  Coon,  32  Conn.  29Z 

12.  United  States  Life  Ins.  Co.  v. 
Ross,  42  C.  C.  A.  601,  102  Fed.  722r. 

Contra.  —  Texas  &  P.  R.  Co.  v. 
Wilder,  35  C.  C.  A.  105,  92  Fed.  953. 

Taken  in  Former  Action —  Where 
depositions  tak:n  in  an  action  in  a 
state   court  that  has  been   dismissed 
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sitions  taken  according  to  the  state  practice  while  an  action  is 
pending  in  a  federal  court  may  be  used  on  the  trial  after  the  action 
has  been  remanded  to  a  state  court.^^ 

c.  Bill  and  Cross-hill.  —  Upon  order  of  court,  depositions  taken 
under  an  original  bill,  and  pertinent  to  issues  then  existing,  may  be 
used  on  the  hearing  of  a  cross-bill.^* 

d.  References.  —  Depositions  already  taken  may  be  used  upon  a 
reference  to  an  auditor^^  or  referee  \'^^  or  upon  a  reference  to  a  jury  in 
an  equity  suit,^^  on  special  order  of  court.^* 

e.  Revi-i'or  of  Action.  —  On  the  revivor  of  an  action  abated  by 
the  death  of  a  party,  depositions  taken  during  his  lifetime^®  may 
be  used  by  or  against  his  representatives.-" 

f.  Appeals.  —  Depositions  taken  while  an  action  is  pending  in  a 
lower  court  may  be  used  on  an  appeal,^^  and  if  the  trial  above  is  de 


would  be  admissible  in  a  second  suit 
commenced  in  the  state  court,  they 
are  admissible  in  that  suit  after  it 
has  been  removed  to  a  United  States 
court.  Gravelle  v.  Minneapolis  &  St. 
L.  R.  Co.,  i6  Fed.  435- 

13.  Missouri  Pac.  R.  Co.  v. 
White,  8o  Tex.  202,  15  S.  W.  808. 

14.  Holcombe  v.  Holcombe,  10  N. 
J.  Eq.  284;  Underbill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  (N.  Y.)  339; 
Smith  V.  Profitt,  82  Va.  832,  i  S.  E. 
67;  Lubier  v.  Genow,  2  Ves.  (Eng.) 

579- 

15.  King  V.  Hutchins,  28  N.  H. 
561;  Walsh  V.  Pierce,  12  Vt.  130; 
Perry  v.  Whitney,  30  Vt.  390. 

Using  Before  Auditor D .posi- 
tions taken  too  late  to  be  used  on  a 
trial  before  the  jury  may  be  used  on 
a  subsequent  trial  before  an  auditor. 
Ellis  V.  Lull,  45  N.  H.  419. 

Depositions  may  be  used  before  an 
auditor  in  a  case  appealed  to  a 
county  court,  which  were  taken  but 
not  used  in  the  trial  before  a  justice 
of  the  peace.  Skinner  v.  Tucker,  22 
Vt.  78. 

16.  Cox  V.  Trustees  of  Pearce,  7 
Johns.  (N.  Y.)  298;  Walton  v.  Wal- 
ton. 63  Vt.  513,  22  Atl.  617. 

17.  Austin  V.  Winston,  i  Hen.  & 
M.   (Va.)  2,2,^  3  Am.  Dec.  583. 

Devisavit  Vel  Non —  On  an  issue 
of  devisavit  vel  non,  depositions 
taken  for  use  on  the  probate  of  the 
will  may  be  read.  Dawson  v.  Smith, 
3  Houst.  (Del.)  335;  Hall  v.  Dough- 
erty, 5  Houst.  (Del.)  435;  Sewall  v. 
Robbins,  139  Mass.  164,  29  N.  E. 
650;  Ottinger  v.  Ottinger,  17  Serg. 
&  R.    (Pa.)    142.     See  also  Dietrich 
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V.  Dietrich,  i   Pen.  &  W.   (Pa.)   306. 

18.  Order   for    Reading   to   Jury. 

The  court  refused  to  make  such  an 
order  after  the  record  upon  the 
equity  side  had  been  made  up  and 
the  case  was  already  in  the  law 
court.  Cahoon  v.  Ring,  i  Cliff.  592, 
4  Fed.   Cas.   No.  2,292. 

It  has  been  held  discretionary  with 
a  chancellor  to  permit  the  reading  of 
a  deposition  taken  in  chief,  upon  the 
trial  of  an  issue  to  a  jury  called  in 
that  court.  Pearce  v.  Suggs,  85 
Tenn.  724,  4  S.  W.  526. 

19.  See  sub-title  "  State  of  the 
Proceedings." 

20.  Bundy  v.  Hyde,  50  N.  H. 
ii6"  Benzein  v.  Robenett,  16  N.  C. 
448;  Cummings  v.  Moore,  27  Tex. 
Civ.  App.  555,  65  S.  W.  1,113. 

21.  Colorado.  —  Florence  Oil  & 
Refining  Co.  v.  Reeves,  13  Colo.  App. 
95,  56  Pac.  674. 

Delaware.  —  Hall  v.  Dougherty,  5 
Houst.  435. 

Illinois.  —  Jarrett  v.  Phillips,  90 
111.  237. 

Indiana.  —  Earl  v.  Hurd,  5  Blackf. 
248. 

Iowa.  —  Pelamourges  v.  Clark,  9 
Iowa  I. 

Kentucky.  —  Johnson  v.  Rankin,  3 
Bibb  86. 

Massachusetts.  —  Steele  v.  Carson, 
22  Pick.  309. 

Nebraska.  —  Keene  v.  Robertson, 
46  Neb.  837,  65  N.  W.  897- 

New  Jersey.  —  Ramsey  v.  Dumars, 
19  N.  J.  L.  66. 

K'orth  Carolina.  —  Kaighn  v.  Ken- 
nedy, I  Mart.  37 ;  Rutherford  v.  Nel- 
son, I  Hayw.  105. 
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novo,  they  may  be  so  used,  though  they  were  not  offered  on  the 
trial  belovv.^^ 

g.  New  Trials.  —  Depositions  taken  for  a  first  trial  may  be  used 
on  a  second  trial  of  the  action,^^  even  though  they  were  inadmissi- 
ble on  the  first  trial  because  of  the  presence  of  the  witness  in  court 
or  within  the  jurisdiction.^* 

h.  After  Amendments.  —  (1.)  As  to  Parties. — Depositions  already 
taken  in  an  action  are  not  rendered  inadmissible  by  an  amendment 
of  process  or  pleadings,  the  effect  of  which  is  merely  to  correct  a 


Pennsylvania.  —  Ottinger  v.  Ot- 
tinger,  17  Serg.  &  R.   142. 

Tennessee.  —  Clarissa  v.   Edwards, 

1  Tenn.  393. 

Vermont.—  Skinner  v.  Tucker,  22 
Vt.  78;  Perry  v.  Whitney,  30  Vt. 
390;  Walton  V.  Walton,  63  Vt.  513. 
22  Atl.  617. 

Wisconsin.  —  Hobby  v.  Wisconsin 
Bank,  17  Wis.  167. 

A  deposition  taken  for  the  purpose 
of  proving  a  claim  before  executors, 
was  held  inadmissible  in  a  subse- 
quent action  against  the  executors 
upon  the  same  claim.  Choate  v. 
Huff,  (Tex.),  18  S.  W.  87. 

Improper  Rejection  Below —  Un- 
der a  statute  which  provided  that  on 
appeal  from  a  justice  court  no  other 
documents,  proofs,  or  witnesses 
should  be  produced  and  examined 
than  such  as  were  examined  in  the 
trial  below,  it  was  held  that  a  depo- 
sition offered  and  improperly  re- 
jected below  could  be  introduced  in 
evidence  on  the  appeal.  Ramsey  v. 
Dumars,  19  N.  J.  L.  66;  Bailey  v. 
Brooks,  58  Tenn.  i. 

Preserving  in  Record —  Where 
the  appeal  is  heard  on  the  evidence 
taken  below,  a  deposition  cannot  be 
considered  unless  it  has  been  pre- 
served in  the  record.     Bean  v.  Valle, 

2  Mo.  126. 

A  deposition  introduced  in  evi- 
dence on  the  trial  below  was  held 
inadmissible  when  offered  in  evi- 
dence on  an  appeal,  where  it  was 
brought  into  court  open  by  a  party 
instead  of  being  certified  up  with 
the  other  papers  in  the  case.  Clar- 
issa  V.   Edwards,    i    Overt.    (Tenn.) 

392. 

Stipulation  for  TTse — Where  a 
deposition  taken  in  an  action  pend- 
ing before  a  justice  of  the  peace  is, 
by  stipulation,  used  in  another  ac- 
tion pending  before  him,   it  may  be 

32 


used  on  the  trial  of  both  causes  in 
the  appellate  court  while  the  stipula- 
tion remains  in  force.  Keens  v. 
Robertson,  46   Neb.   837,   65   N.   W. 

897. 

On  Removal.  —  A  deposition  taken 
in  an  action  may  be  used  therein 
after  the  case  has  been  certified  to 
another  court.  Earl  v.  Hurd,  5 
Blackf.   (Ind.)  248. 

22.  Pelamourges  v.  Clark,  9  Iowa 
I ;  Skinner  v.  Tucker,  22  Vt.  78. 

Not  Used  Below — Where  a  com- 
mission issued  from  a  court  of  com- 
mon pleas  and  a  deposition  was 
taken  thereunder  after  an  appeal  had 
been  taken,  but  before  it  was  entered 
in  the  supreme  court,  the  deposition 
was  admitted  on  the  hearing  in  the 
latter  court.  Steele  v.  Carson,  22 
Pick.  (Mass.)  309.  See  also  Alex- 
ander V.  Morris,  3  Call.   (Va.)   89. 

23.  Woodruff  v.  Munroe,  2,3  Md. 
146;  Berg  V.  McLafferty,  (Pa.),  I3 
Atl.  460;  Emig  V.  Diehl,  76  Pa.  St. 
359;  Walton  v.  Bostick,  i  Brev.  (S. 
C.)  162;  Oliver  V.  Columbia,  N.  & 
L.  R.  Co.,  65  S.  C.  I,  43  S.  E.  307; 
Edmondson  v.  Barrell,  2  Cranch  C. 
C.  228,  8  Fed.  Cas.  No.  4,284. 

Where  a  party  has  read  the  depo- 
sition of  a  witness,  the  other  party 
may  read  his  deposition  given  upon 
a  former  trial  both  to  contradict  his 
later  deposition  and  to  prove  addi- 
tional facts.  Parker  v.  Donaldson,  6 
Watts  &  S.  (Pa.)    132. 

Order    of    Court An     order     of 

court  permitting  the  use  of  deposi- 
tions upon  the  second  trial  is  or- 
dinarily unnecessary.  Chouteau  v. 
Parker,  2   Minn.    118. 

24.  Lamberton  v.  Windom,  18 
Minn.  506;  Bartletts  v.  Hoyt,  33  N. 
H.  151 ;  Johnson  v.  Sareent,  42  Vt. 
195 ;  Brown  v.  Boole,  I  Thom.  i  Ed. 
(Nova    Scotia)    ic8. 

Contra.  —  Baltimore    Consolidated 
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mistake  in  the  name  or  character  of  a  party,"'"  or  to  change  a  nominal 
party  to  the  action,  leaving  the  real  parties  in  interest  the  same,-*^  or 
to  drop  plaintiffs,"  or  defendants,^^  or,  it  seems,  to  add  plaintiffs.'^ 
They  are  not  admissible  against  new  defendants.^*^ 

(2.)  As  to  Issues.  —  Ordinarily,  such  depositions  are  not  admissi- 


R.  Co.  V.  State,  91  Md.  506,  46  Atl. 
1,000. 

Death  of  Deponent —  The  deposi- 
tion of  a  deceased  witness  is  not  ren- 
dered inadmissible  upon  a  second 
trial  by  the  sworn  repetition  of  the 
testimony  he  gave  upon  the  first  trial. 
Starksboro    v.    Hinesburgh,     15     Vt. 

2CO. 

25.  Central  R.  R.  v.  Sanders,  72 
Ga.  513. 

Changing  Name  of  Party — But 
where  the  Christian  name  of  a  party 
was  stricken  out  and  another  inserted 
after  a  deposition  had  been  taken,  it 
was  rejected.  Horbach  v.  Knox,  6 
Pa.  St.  277- 

Changing  Character  in  Which 
Party  Sues — An  amendment  of  the 
complaint  to  show  that  the  plain- 
tiff sues  as  an  administrator  and  not 
individually  will  not  render  a  depo- 
sition already  taken  inadmissible. 
Agee  V.  Williams.  30  Ala.  636. 

An  amendment  to  a  bill  making  the 
plaintifif  sue  on  behalf  of  all  other 
persons  having  the  same  interest 
does  not  so  alter  the  parties  or  the 
frame  of  the  record  that  depositions 
previously  taken  may  not  be  used. 
Milligan  v.  Mitchell,  3  Myl.  &  C. 
(Eng.)  72,  7  L-  J-  Ch.  27,  i  Jur. 
888. 

26.  Abshire  v.  Mather,  27  Ind. 
381 ;  Salmer  v.  Lathrop,  10  S.  D. 
216,  72  N.  W.  570.  See  also  Wil- 
liams V.  Holt,   170  Mass.  351,  49  N. 

E.  654. 

Changing  Nominal  Party Where 

a  bill  filed  by  a  husband  and  wife  was 
amended  by  making  the  wife  sue  by 
her  next  friend,  depositions  already 
taken  were  admitted  in  evidence. 
Davis  V.  Prout,  7  Beav.  (Eng.)  288. 
See  also  Giles  v.  Giles,  i  Keen 
(Eng.)    685,  5  L.  J.,  Ch.  46. 

Adding  Defendant But  where  in 

a  similar  case  the  husband  was  made 
a  defendant,  the  depositions  were 
excluded.  Haynes  v.  Jackson,  4  Jur. 
(Eng.)  457- 

27.  Jemison  v.  Smith,  27  Ala.  185  ; 
Johnson  v.  Norton,  3  B.  Mon.  (Ky.) 
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429;  Markoe  v.  Aldrich,  i  Abb.  Pr. 
(N.  Y.)  55.  See  also  Cragin  v. 
Gardner,  64  Mich.  399,  31  N.  W.  206. 
Separately  Docketing  Actions. 
Where  actions  improperly  joined 
were  docketed  separately,  it  was  held 
that  depositions  already  taken  might 
be  used  in  any  or  all  of  the  separate 
actions.  Maxwell  v.  Brooks,  54  Ind. 
98. 

28.  Jemison  v.  Smith,  Z7  Ala.  185  ; 
Medcalf  v.  Seccomb,  36  Me.  76; 
Holdridge  v.  Farmers'  &  Mechanics' 
Bank,   16   Mich.  66. 

29.  Holmes  v.   Boydston,   I    Neb. 

346. 

Intervener. — An  intervener  m  an 
action  was  permitted  to  use  deposi- 
tions already  taken.  Lougee  v.  Bray, 
42  Minn.  2^2,,  44  N.  W.  194. 

Contra.  —  Shields  v.  Ord,  (Tex. 
Civ.  App.),  51   S.  W.  298. 

30.  Brown  v.  Zachary,  102  Iowa 
433.  71  N.  W.  413;  Kerr  v.  Gibson, 
8  Bush  (Ky.)  129;  Smyser  v. 
Franck,  20  Ky.  L.  Rep.  952,  47  S. 
W.  1,071 ;  Clary  v.  Grimes,  12  Gill 
&  J.  (Md.)  31;  Downey  v.  Downey, 
16  Hun  (N.  Y.)  481,  distingushing 
Collier  v.  Idley,  i  Bradf.  Sur.  (N. 
Y.)  94;  State  V.  Nashville  Savings 
Bank,  84  Tenn.  iii;  Dalsheimer  v. 
Morris,  8  Tex.  Civ.  App.  268,  28  S. 
W.  240;  Jones  V.  Williams,  i  Wash. 
(Va.)  230;  Smith  v.  Milwaukee 
Builders'  &  Traders'  Exchange,  91 
Wis.  360,  64  N.  W.  1,041,  30  L.  R. 
A.  504;  Quantock  v.  Bullen,  5  Madd. 
(Eng.)  81;  and  also  Pratt  v.  Barkes, 
I  Sim.  (Eng.)  I,  4  L.  J.,  (O.  S.) 
Ch.  149,  6  L.  J.,  (O.  S.)  Ch.  186,  27 
R.  R.  136. 

Deponent  Made  Party — But  a 
deposition  was  admitted  in  evidence 
against  the  deponent  who  was  made 
a  party  after  giving  it.  Kerr  v.  Gib- 
son, 8  Bush    (Ky.)    129. 

Who  May  Object — Only  the  new 
party  can  object  to  the  admission  of 
a  deposition  taken  before  he  was 
made  a  party.  Roth  v.  Moore,  19 
La.  Ann.  86. 

Warrantor —  It  was  held  that  dep- 
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ble  upon  new  issues  arising  from  an  amendment  of  pleadings,^^  but 
are  admissible  upon  any  issues  which  remain  substantially  un- 
changed.^^ 

B.  Other  Actions.  —  a.  In  Equity.  —  Depositions  taken  in  one 
equity  suit  may  be  used  in  another  involving  the  same  issues  between 
the  same  parties  or  their  privies.-'^ 

b.  In  General.  —  Under  express  statutes  in  some  jurisdictions,  and 
independently  of  statutes  in  others,  depositions  taken  in  one  suitmay 
be  used  in  another  between  the  same  parties  or  their  privies,  in  so 
far  as  the  testimony  is  pertinent  to  issues  common  to  both  actions.^* 

32.  Goldsmith  v.  Picard,  27  Ala. 
142;  Jemison  v.  Smith,  37  Ala.  185; 
Pico  V.  Cuyas,  47  Cal.  174;  Pagett  v. 
Curtis,  15  La.  Ann.  451 ;  Weatherby 
V.  Brown,  106  Mass.  338;  Williams  r. 
Holt,  107  Mass.  351.  49  N.  E.  654; 
Cooper  V.  Cranberry,  33  ^hss.  117; 
Salmer  r.  Lathrop,  10  S.  D.  216,  72 
N.  W.  570;  Anthony  v.  Savage,  3 
Utah  277,  3  Pac.  546;  Mendenhalt  v. 
Kratz,  14  Wash.  453,  44  Pac  872. 

Testimony  Irrelevant  "Under  New 

Issues If  the   testimony  contained 

in  a  deposition  is  irrelevant,  under 
the  new  issues,  the  deposition  should 
be  suppressed.  Vincent  v.  Conklin, 
I  E.  D.  Smith  (N.  Y.)  203. 

Notice  of  Intention —  Notice  of 
an  intention  to  use  a  deposition  taken 
prior  to  an  amendment  need  not  be 
given.  Agee  v.  Williams,  30  Ala. 
636. 

33.  Doyle  v.  Wiley,  15  111.  576; 
Wade  V.  King,  19  111.  301;  McCon- 
nel  V.  Smith,  23  111.  611;  s.  c.  27  111. 
232;  Brooks  V.  Cannon,  2  A.  K. 
Marsh.  (Ky.)  525;  Jones  v.  Jones, 
45  Md.  144;  Lohmann  v.  Stocke,  94 
Mo.  672,  8  S.  W.  9;  Allen  v.  Chou- 
teau, 102  Mo.  309,  14  S.  W.  869-  But 
see  Brewer  v.  Caldwell,  13  Blatchf. 
361,  4  Fed.  Cas.  No.  1,848. 

34.  United  States.  —  McCloskey 
V.   Barr,  47   Fed.    154- 

Alabama.  —  Holman  v.  Bank  of 
Norfolk.  12  Ala.  369;  Long  v.  Davis, 
18  Ala.  801;  Wisdom  v.  Reeves,  no 
Ala.  418.   18  So.   13. 

Ca/i/onna.  —  Briggs  V.  Briggs,  80 
Cal.  253,  22  Pac.  334-  . 

Delazivre.  —  Dawson  v.  Smith,  3 
Houst.  335- 

Georgia.  — GdiUlden    v.    Shehee,   24 

Ga.  438. 

Illi>wis.  — Wade  v.  King,  19  111. 
301 ;  Pratt  v.  Kendig,  128  111.  293. 
21  N.  E.  495. 


ositions  taken  before  a  warrantor 
was  cited  were  inadmissible  against 
him.  Coulter  v.  Cresswell,  7  La. 
Ann.  367.  But  see  Late  v.  Armorer, 
14  La.  Ann.  838. 

Partner — A  deposition  may  be 
used  against  a  partner  of  other  de- 
fendants who  did  not  appear  until 
after  it  had  been  taken,  to  the  same 
extent  that  it  would  have  affected 
him  as  a  partner  if  he  had  not  ap- 
peared. Patterson  v.  Stettauer,  8 
Jones  &  S.   (N.  Y.)   54. 

Intervener —  A  deposition  is  ad- 
missible against  a  subsequent  inter- 
vener in  the  action,  subject  to  his 
right  to  cross-examine  the  deponent. 
Rainbolt  v.  March,  52  Tex.  246.  See 
sub-title  "  Notice  of  Taking." 

31.  Vincent  v.  Conklin,  i  E.  D. 
Smith  (N.  Y.)  203. 

Testimony  Irrelevant  When  Taken. 
Depositions  not  pertinent  to  any  al- 
legation of  the  original  bill  under 
which  they  were  taken  were  not  per- 
mitted to  be  read  to  sustain  an 
amended  bill.  Edgall  v.  Smith,  50 
W.  Va.  349,  40  S.  E.  402. 

Depositions  were  held  inadmissible 
to  prove  a  defense  that  was  not  in- 
terposed until  after  the  depositions 
were  taken.  Goldsmith  v.  Gold- 
smith, 46  W.  Va.  426,  33  S.  E.  266. 

Where  testimony  was  taken  upon 
a  cause  of  action  not  stated  in  the 
petition,  and  the  other  party  con- 
sented to  an  amendment  of  the  peti- 
tion to  include  such  cause  of  action, 
the  consent  waived  the  irregularity 
in  the  examination.  Orr  &  Lindsley 
Shoe  Co.  V.  Hance,  44  Mo.  App.  461. 
Withdrawing  Replication — A  dep- 
osition taken  after  the  filing  of  repli- 
cation was  held  inadmissible  after 
the  replication  had  been  withdrawn. 
Clarke  v.  Tinsley,  4  Rand.  (Va.) 
250. 
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Indiana.  —  Maggart  v.  Freeman, 
27  Ind.  531. 

loii-a.  —  Atkins  v.  Anderson,  63 
Iowa  739,  19  N.  W.  z^Z- 

Kentucky.  —  Kerr  v.  Gibson,  S 
Bush  129;  Taylor  v.  Bank  of  Illinois, 

7  T.  B.  Mon.  576. 

Louisiana.  —  Cannon  v.  White,  16 
La.  Ann.  85. 

Maine.  —  Folan  v.  Lary,  65  Me. 
11;  Chase  v.  Springfield  Mills  Co., 
75  Me.  156. 

Maryland.  —  Hopkins  v.  Stump,  2 
Har.  &  J.  301 ;  Steuart  v.  Mason,  3 
Har.  &  J.  507. 

Michigan.  —  Woolenslagel  v.  Run- 
als,  76  Mich.  545.  43  N.  W.  454. 

Mississippi.  —  Harrington  v.  Har- 
rin3ton,  2  How.  701. 

Missouri.  —  La  Fayette  Mutual 
Building  Ass'n  v.  Kleinhoffer,  40  Mo. 
App.  388;  Tindall  v.  Johnson,  4  Mo. 
113;^  Finney  v.    St.   Charles   College, 

13  Mo.  266;  Parsons  v.  Parsons,  45 
Mo.  265 ;  Adams  v.  Raigner,  69  Mo. 
363;  Allen  V.  Chouteau,  102  Mo.  309, 

14  S.  W.  869. 

Kevada.  —  Scott  v.  Bullion  Mining 
Co.,  2  Nev.  81. 

North  Carolina.  —  Stewart  v.  Reg- 
ister, 108  N.  C.  588,  13  S.  E.  234. 

Pennsylvania.  —  Cooper    v.    Smith, 

8  Watts  536;  Kohler  v.  Henry,  4 
Phila.  61 ;  Carpenter  v.  Groff,  5  Serg. 
&  R.  162;  Hobart  v.  McCoy.  3  Pa- 
St.  419;  Aitkin  v.  Young,  12  Pa.  St. 
15 ;  Fleming  v.  Insurance,  12  Pa.  St. 
391;  Wertz  V.  May,  21  Pa.  St.  274; 
Haupt  V.  Henning:r,  2,7  Pa.  St.  138; 
Evans  v.  Reed,  78  Pa.  St.  415;  Roth- 
rock  V.  Gallaher,  91  Pa.  St.  108. 

Texas.  —  Emerson  v.  Navarro,  31 
Tex.  334,  98  Am.  Dec.  534- 

Virginia.  —  Perkins  v.  Hawkins,  9 
Gratt.  649. 

"  Philosophically  considered,  the 
essential  matter  is,  had  the  opposite 
party  a  fair  opportunity  for  the 
cross-examination  of  the  witness 
upon  the  points  involved  in  the  con- 
troversy." Emerson  v.  Navarro,  31 
Tex.  334,  98  Am.  Dec.  534- 

Chancery  and  law —  Depositions 
taken  in  a  suit  in  chancery  may  be 
used  in  an  action  at  law.  Spann  v. 
Torbert,  130  Ala.  541,  30  So.  389; 
Miller  v.  Chrisman,  25  111.  269; 
Grigsby  v.  Daniel,  5  B.  Mon.  (Ky.) 
435 ;  Campau  v.  Dubois,  39  Mich. 
274;  Gove  V.  Lyford,  44  N.  H.  525; 
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Fulton  V.  Sellers,  4  Brewst.  (Pa.) 
42;  Winch  V.  James,  68  Pa.  St.  297; 
Eckman  v.  Eckman,  68  Pa.  St.  460; 
Galbraith  v.  Zimmerman,  100  Pa.  St. 
374.  But  see  Duval  v.  McLoskey,  I 
Ala.  708. 

A  deposition  taken  in  a  law  action 
may  be  used  in  an  equity  case.  Tan- 
ner V.  Sisson,  29  N.  J.  Eq.  141. 

Probate   and  Law A   deposition 

taken  on  a  caveat  against  a  will  was 
permitted  to  be  used  in  a  subsequent 
action  of  ejectment  by  one  who 
claimed  under  the  executor  of  the 
will  and  against  one  of  the  caveat- 
ors. Turner  v.  Hand,  3  Wall.  Jr. 
88,  24  Fed.  Cas.  No.  14,257- 

Failure  to  Cross-examine,  —  A 
deposition  taken  in  a  former  suit 
is  not  rendered  inadmissible  by  the 
neglect  of  a  party  to  attend  and 
cross-examine  the  deponent.  Tin- 
dall V.  Johnson,  4  Mo.  113. 

Mistake  of  Deponent.  —  Nor  by 
the  fact  that  the  witness  seemed  to 
mistakenly  regard  himself  as  a  party 
to  such  former  suit.  Fleming  v. 
Insurance,  12  Pa.  St.  391. 

Dismissal  of  Former  Action. 
That  the  former  action  ended  by 
non-suit  or  dismissal  does  not  ren- 
der depositions  taken  therein  inad- 
missible. Wertz  V.  May,  21  Pa.  St. 
274;  Wisdom  V.  Reeves,  no  Ala.  418, 
18  So.  13;  Doyle  v.  Wiley,  15  IH- 
576;  Hopkins  v.  Stump,  2  Har.  &  J. 
(Md.)  301;  Woolenslagle  v.  Runals, 
76  Mich.  545,  43  N.  W.  454. 

It  was  held  that  the  rule  applied  to 
depositions  taken  in  an  action  in  an- 
other state.  Folan  v.  Lary,  65  Me 
II. 

In  Criminal  Cases — A  deposition 
taken  in  a  civil  case  between  the 
state  and  a  defendant  is  not  adrnis- 
sible  in  a  subsequent  criminal  action 
against  the  defendant,  where  there  is 
no  statute  for  the  use  of  such  deposi- 
tions in  criminal  cases.  Woodruff  v. 
State,  61  Ark.   157,  32  S.  W.   102. 

Consolidation  of  Actions.  —  Where 
actions  were  consolidated  by  an  or- 
der of  court  reciting  that  the  par- 
ties beneficially  interested  in  the  two 
actions  were  the  same,  it  was  held 
that  depositions  theretofore  taken  in 
one  action  might  be  used  in  both. 
Wolters  V.  Rossi,  126  Cal.  644,  59 
Pac.  143- 

Where  the  chief  matter  in  contro- 
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In  other  states,  sometimes  under  statutes  and  sometimes  as  a  matter 
of  general  law,  the  right  to  use  depositions  taken  in  other  actions  or 
proceedings  is  denied,^^  except  where  they  are  admissible  as  the 


versy  in  two  actions  between  the 
same  parties  is  the  same,  and  no  in- 
jury can  result,  the  court  may  order 
that  testimony  taken  in  either  suit 
may  be  used  in  tho  other.  Evans  v. 
Evans,   23    N.   J.    Eq.    180. 

Actions    Tried    Together Where 

by  agreement  two  cases  are  tried  to- 
gether, a  deposition  taken  in  one  of 
them  is  not  inadmissible  because  it 
tends  to  prove  the  issues  in  the  other. 
The  remedy  of  the  objector  is  to 
have  the  application  of  the  testimony 
limited  to  the  former  case.  White- 
hall V.  Keen,  79  Mo.  App.  125 ;  Smith 
V.  Lane,  12  Serg.  &  R.    (Pa.)   80. 

Judicial  Proceeding —  Ordinarily 
the  depositions  must  have  been  taken 
in  a  proceeding  pending  in  some 
court.  De  Hass  v.  Galbreath,  2 
Yeates  (Pa.)  315;  Montgomery  v. 
Snodgrass,  2  Yeates  (Pa.)  230; 
Sherman  v.  Dill,  4  Yeates  (Pa.) 
29s,  2  Am.  Dec.  408;  Pack:r 
V.  Gonsalus,  i  Serg.  &  R.  (Pa.) 
526;  Kirkpatrick  v.  Vanhorn,  ^2 
Pa.  St.  131.  But  notes  of  testi- 
mony taken  before  arbitrators  were 
admitted  on  a  subsequent  trial  of  the 
same  cause.  Zell  v.  Benjamin,  i 
Walk.    (Pa.)    113. 

Existence  of  Former  Action. 
Where  the  record  of  the  prior  suit 
showed  only  a  summons  and  no 
pleadings  ever  filed,  it  was  held  that 
it  was  not  sufficiently  shown  that  the 
deposition  was  taken  in  an  action. 
Brvan  v.  Malloy,  90  N.  C.  508. 
Where  a  chancery  cause  was  dis- 
missed for  want  of  jurisdiction,  the 
depositions  were  not  admissible  in 
a  subsequent  law  action  between  the 
same  parties,  though  the  witness  had 
since  died.  Commissioner  v.  Mc- 
Whorter,  2  McMul.  (S.  C.)  2dS; 
Cunningham  v.  Hall,  4  Allen 
(Mass.)  268. 

Identity  of  Issues  and  Parties. 
Identities  of  parties  and  issues  or 
subject  matter  are  properly  shown 
by  compared  or  certified  copies  of 
the  pleadings  in  the  former  case. 
Heth  V.  Young,  li  B.  Mon.  (Kv.) 
278;  Camden  &  A.  R.  &  Trans.  Co. 
t;.    Stewart,    19  N.  J.   Eq.   343;   s.   c. 


21  N.  J.  Eq.  484;  Bryan  v.  Malloy, 
90  N.  C.  508;  Stewart  v.  Register, 
ic8  N.  C.  588,  13  S.  E.  234.  But 
this  is  not  necessary  when  a  deposi- 
tion of  a  party  in  a  former  case  is 
ofifered  merely  for  the  purpose  of 
proving  admissions  made  by  him 
therein.     Jones  v.  Jones.  ^^  Md.  IA4. 

Regularity  of  Deposition — The 
deposition  must  have  remained  on 
file  in  the  original  case  in  compli- 
ance with  the  terms  of  the  statute. 
Whitcomb  v.  Stewart,  i  Smith 
(Ind.)    135- 

Waiver  of  Objections —  A  waiver 
of  objections  to  the  introduction  of 
a  deposition  taken  in  another  action 
was  held  to  extend  to  a  trial  at  a 
subsequent  term.  Haynes  v.  Hay- 
ward,  41  Me.  488. 

Discretion  of  Court —  In  some 
jurisdictions,  the  admission  of  depo- 
sitions taken  in  another  action  is  dis- 
cretionary with  the  court.  Kercheval 
V.  Ambler,  4  Dana  (Ky.)  166;  Levis- 
ton  V.  French,  45  N.  H.  21 ;  Grun- 
ninger  v.  Philpot,  5  Biss.  104,  11  Fed. 
Cas.   No.  5,853. 

35.  Shepherd  v.  Willis,  ig  Ohio 
142;  O'Hara  v.  Hunt,  19  Ohio  460; 
Weeks  v.  Lowerre,  8  Barb.  (N.  Y.) 
530;  People's  National  Bank  v.  Mul- 
key,  (Te.x.  Civ.  App.),  61  S.  W.  528; 
Sadler  v.  Anderson,  17  Tex.  245 ; 
Sheppards  v.  Turpin,  3  Gratt.  (Va.) 
357;  Austin  V.  Slade,  3  Vt.  68.  See 
also  Ross  V.  Cobb,  9  Yerg.   (Tenn.) 

463- 

A  deposition  cannot  be  used  m 
another  action  after  the  death  of  the 
witness,  where  the  statute  limits  the  M 
reading  of  the  testimony  rf  a  de- 
ceased witness  to  a  new  trial  or  hear- 
ing of  the  same  action  or  proceeding. 
People  V.  Brugman,  3  App.  Div.  155, 
38  N.   Y.   Supp.    193. 

Taken  in  State  Court —  A  United 
States  court  refused  to  admit  in  evi- 
dence a  deposition  taken  in  a  former 
suit  between  the  same  parties  and 
for  the  same  cause,  commenced  in  a 
state  court  and  dismissed.  Sclrv  v. 
Kansas  Citv  Star  Co.,  71  Fed.  554. 
But  see  Grunninger  v.  Philnot,  ' 
Biss.  104,  I!  Fed.  Cas.  No.  5,853. 
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testimony  of  deceased  witnesses,'*^  or  witnesses  out  of  the  juris- 
diction.^^ 

Depositions  Taken  in  Perpetuam  Rei  Memoriam.  —  Of  course,  depo- 
sitions taken  in  proceedings  to  perpetuate  testimony  may  be  used  in 
subsequent  actions  involving  the  same  subject  ma.ter.^* 

c.  Identity  of  Issues  and  Parties.  —  (1.)  Issues.  — The  issues  upon 
which  the  depositions  are  offered  must  be  the  same  in  the  two 
actions.^'*     Under  some  statutes,  the  matter  in  dispute  must  be  the 


Conflicting  Jurisdicfions.  —  While 
a  suit  in  equity  is  still  pending  in  a 
federal  court,  a  deposition  therein 
taken  cannot  be  used  before  a  state 
grand  jury  to  secure  the  indictment 
of  the  deponent.  Wadley  v.  Blount, 
65   Fed.  667. 

36.  Ray  v.  Bush.  I  Root  (Conn.) 
81 ;  Crawford  v.  Word,  7  Ga.  445 ; 
Chase  v.  Springville  Mills  Co.,  75 
Me.  156;  Hopkins  v.  Stump,  2  Har. 
&  J.  (Md.)  601 ;  Yale  v.  Comstock, 
112  Mass.  267;  Radclyffe  v.  Barton, 
161  Mass.  327,  37  N.  E.  373;  Steu- 
art  V.  Mason,  3  Har.  &  J.  (Md.)  507; 
Shepherd  v.  Willis,  19  Ohio  142; 
Sadler  v.  Anderson,  17  Tex.  245. 
See  also  Broach  v.  Kelly,  71  Ga. 
6g8;  Weston  v.  Stammers,  I  Dall. 
(Pa.)   2. 

37.  Crawford  v.  Word,  7  Ga.  445 ; 
Bowie  V.  Findly,  55  Ga.  604 ;  Hop- 
kins V.  Stump,  2  Har.  &  J.  (Md.) 
601 ;  Sadler  v.  Anderson,  17  Tex. 
245.  See  also  Broach  v.  Kelly,  71 
Ga.  698. 

33.  Depositions  Taken  in  Per- 
petuam—  A  deposition  in  per- 
pctuaDi  in  another  jurisdiction  may 
be  admissible  in  an  action  by  the 
same  parties  or  their  privies.  Sulli- 
van V.  Dimmiett,  34  Tex.  114.  Un- 
der §867  of  U.  S.  Rev.  Stat,  the 
courts  of  the  United  States  may  ad- 
mit in  evidence  testimony  perpetu- 
ated according  to  state  law.  New 
York  &  Baltimore  Coffee  Polishing 
Co.  V.  New  York  Coffee  Polishing 
Co.,  9  Fed.  578.  Ordinarily,  a  depo- 
sition taken  in  perpetuam  cannot  be 
used  in  the  trial  of  an  action  com- 
menced before  it  was  taken.  Green- 
field V.  Cushman,  16  Mass.  393.  But 
where  the  witness  had  died,  his  depo- 
sition taken  in  proceedinsrs  to  per- 
petuate testimony  was  admitted  in  an 
action  pending  at  the  time  it  was 
taken.  Dearborn  v.  Dearborn,  10  N. 
H.  473. 
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39.  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369;  Borders  v.  Barber,  81 
Mo.  636;  Camden  &  A.  R.  &  Trans. 
Co.  V.  Stewart,  21  N.  J.  Eq.  484; 
Bryan  v.  Malloy,  90  N.  C.  508; 
Kohler  v.  Henry,  4  Phila.  (Pa.)  61; 
Good  V.  Good,  7  Watts.  (Pa.)  195; 
Haupt  V.  Henninger,  37  Pa.  St.  138. 
See  also  Gaulden  v.  Shehee,  24  Ga. 
438;  Taylor  v.  Bank  of  Illinois,  7  T. 
B.  Mon.  (Ky.)  576;  Harrington  v. 
Harrington,  2  How.  (Miss.)  701; 
Hobart  v.  McCoy,  3  Pa.  St.  419; 
Rothrock  v.  Gallaher,  91  Pa.  St.  108. 

A  deposition  taken  before  a  referee 
appointed  by  the  probate  court  in  an 
action  in  aid  of  execution,  was  ad- 
mitted in  a  subsequent  suit  in  the 
nature  of  a  creditor's  bill  between 
the  same  parties.  Zimmerman  v. 
Grotenkemper,  6  Ohio  Dec.  832,  8 
Am.  Law  Rec.  364. 

Different  Issues.  —  A  deposition 
taken  in  a  proceeding  to  contest  a 
will  is  not  admissible  upon  the  con- 
test of  another  will  executed  by  the 
same  person.  Sewall  v.  Robbins,  139 
Mass.  164,  29  N.  E.  650.  A  deposi- 
tion taken  in  an  action  of  ejectment 
is  not  admissible  in  a  subsequent  ac- 
tion for  the  same  land  for  the  use 
of  the  heirs  of  the  plaintiff  where 
they  claim  under  a  different  title. 
Cluggage  V.  Duncan,  i  Serg.  &  R. 
(Pa.)  III.  Depositions  taken  in  an  at- 
tachment case  cannot  be  used  on  the 
trial  of  the  right  of  property  between 
plaintiffs  and  inter-pleading  claim- 
ants who  were  not  notified  of  the 
taking  of  the  depositions.  Doane  v. 
Glenn,  i  Colo.  495.  Depositions 
taken  in  behalf  of  joint  plaintiffs  to 
establish  their  common  rights,  are 
not  necessarily  admissible  in  a  sub- 
sequent action  between  them.  Brace 
V.  Yale,  4  Allen   (Mass.)   393. 

To  What  Extent  Admissible.  —  A 
deposition  taben  in  a  former  action 
is  admissible  only  so  far  as  it  relates 
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same.  " 

(2.)  Parties.  —  Depositions  are  admissible  though  part  only  of  the 
parties  to  the  action  in  which  they  were  taken  are  parties  to  the 
action  in  which  they  are  offered.^^  They  are  admissible  also  in  an 
action  by  or  against  persons  in  privity  with  parties  to  the  former 
action  with  respect  to  the  matter  in  dispute.*^ 


to  the  issues  in  ths  second  action. 
Heth  V.  Young,  ii  B.  Mon.  (Ky.) 
278. 

If  one  count  in  a  second  action  is 
the  same  as  a  count  in  the  former 
action  the  depositions  taken  in  the 
former  may  be  read  in  support  of 
the  identical  count.  Kohlerz/.  Henry, 
4  Phila.   (Pa.)  61. 

Presumption  as  to  Issues — Where 
not  otherwise  shown  by  the  appeal 
record,  it  will  be  presumed  that  the 
issues  in  the  two  cases  were  the  same 
where  the  depositions  were  admitted 
in  both.  Heyworth  v.  Miller  Grain 
&  El.  Co.,  174  Mo.  171,  73  S.  W. 
498. 

40.  Camden  &  A.  R.  &  Trans.  Co. 
V.  Stewart,  21  N.  J.  Eq.  484;  Haupt 
V.   Henninger,  37   Pa.    St.    138. 

Same      Subject     Matter It     has 

been  held  that  depositions  are  admis- 
sible in  a  subsequent  action  between 
the  same  parties  or  their  privies 
where  the  subject  matter  is  the  same, 
although  the  issues  may  not  be  iden- 
tical.    Long  V.  Davis,   18  Ala.  801. 

Depositions  taken  in  an  action  of 
assumpsit  were  read  in  a  subsequent 
action  for  fraudulent  representations 
under  a  statute  providing  for  the  use 
of  depositions  in  subsequent  actions 
for  the  "  same  causev'"  Woolen- 
slagle  V.  Runals,  76  Mich.  545,  43  N. 
W.   454- 

41.  Allen  v.  Chouteau,  102  Mo. 
309.  14  S.  W.  869;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Howard,  13  How. 
(U.  S.)  307. 

It  is  sufficient  that  the  real  parties 
in  interest  are  the  same.  Cooper  v. 
Smith,  8  Watts    (Pa.)    536. 

It  was  held  that  a  deposition  taken 
in  an  action  brought  by  a  husband 
and  wife  was  not  admissible  in  a  sub- 
sequent action  brought  by  him  alone, 
for  the  same  cause.  L.  &  N.  R.  Co. 
V.  Atkins,  2  Lea   (Tenn.)   248. 

42.  Long  V.  Davis,  18  Ala.  801 ; 
Dawson  v.  Smith,  3  Houst.  (Del.) 
335;  Wade  V.  King,  iq  111.  301;  Kerr 
V.  Gibson,  8  Bush   (Ky.)    129;  Can- 


non V.  White,  16  La.  Ann.  85;  Ken- 
art  V.  Mason,  3  Har.  &  J.  (Md.) 
507;  Harrington  v.  Harrington,  2 
How.  (Miss.)  701;  Bundy  v.  Hyde, 
50  N.  H.  116;  Ritchie  v.  Lyne,  I 
Call.  (Va.)  489;  McClaskey  v.  Barr, 
47  Fed.  154.  See  also  Haupt  v.  Hen- 
ninger, 27  Pa.  St.  138.  But  see 
Lanier  v.  Union  Mortgage,  Bkg.  & 
Trust  Co.,  64  Ark.  39,  40  S.  W.  466; 
Evans  V.  Merthyr  Tydfil  Urban  Dis- 
trict Council,  I  Ch.  (Eng.)  241,  68 
L.  J.  Ch.  N.  S.  175- 

"  Privity  "  Defined "  Privity,   in 

the  sense  here  used,  is  a  privity  to 
the  former  action.  To  make  one 
privy  to  an  action,  he  must  be  one 
who  has  acquired  an  interest  in  the 
subject-matter  of  the  action,  either 
by  inheritance,  succession  or  pur- 
chase from  a  party  to  the  action, 
subsequent  to  its  institution."  Bryan 
V.  Malloy,  90  N.  C.  508. 

Parties  in  Privity — The  other 
"party"  in  the  California  code  was 
held  to  include  successors  in  inter- 
est. Briggs  V.  Briggs,  80  Cal.  253. 
22  Pac.  334.  Depositions  admissible 
between  parties  to  an  action  are  ad- 
missible in  a  subsequent  suit  between 
their  administrators,  involving  the 
same  subject  matter.  Evans  v.  Reed, 
78  Pa.  St.  415.  Heirs  and  devisees 
are  in  privity  with  the  executor  or 
administrator  who  represents  them 
in  a  proceeding  to  convey  realty  con- 
tracted for  by  the  decedent.  Aitkin 
V.  Young,  12  Pa.  St.  15.  A  widow 
is  in  privity  with  her  deceased  hus- 
band. Parsons  v.  Parsons,  45  Mo. 
265.  And  a  devisee  with  the  de- 
visor. Eckman  v.  Eckman,  68  Pa. 
St.  460.  And  an  executor  with  the 
testator.  Allen  v.  Chouteau,  102  Mo. 
309^  14  S.  W.  869.  Grantors  and  as- 
signors and  subsequent  grantees  are 
in  privity.  Yale  v.  Comstock,  112 
Mass.  267 ;  Atkins  v.  Anderson,  63 
Iowa  739,  19  N.  W.  323. 

A  person  who  claims  as  grantee 
under  a  conveyance  prior  to  the 
commencement   of  the   action   is   not 
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(3.)  Strangers.  —  Ordinarily,  a  deposition  is  not  admissible  for  or 
againsc  a  stranger  to  the  action  in  which  it  was  taken.*^ 


in  privity  with  the  grantor.  Good  v. 
Good,  7  Watts  (Pa.)  195;  Bryan  v. 
Malloy,  90  N.   C.   508. 

A  deposition  given  by  a  person 
after  confession  of  judgment  by  him, 
cannct  be  used  as  an  admission 
against  the  judgment  creditors  who 
were  not  parties  to  the  suit  in  which 
the  deposition  was  given.  Elsass  v. 
Harrington,  28  Tvlo.  App.  300. 

A  lessor  called  in  to  defend  may 
use  depositions  taken  by  his  lessees. 
Cannon  v.  White,  16  La.  Ann.  85. 

Depositions  taken  irr  an  action 
with  a  factor  were  read  in  a  subse- 
quent action  for  the  same  cause 
against  the  principal.  Ritchie  v. 
Lyne,   i   Call.    (Va.)   489. 

Civil  Damage  Act.  —  The  deposi- 
tion of  the  plaintiff  taken  in  his  own 
behalf  in  an  action  for  personal  in- 
juries is  not  admissible  after  his 
death  in  an  action  by  his  executor 
suing  for  the  widow  and  next  of 
kin  for  damages  for  his  wrongful 
death,  the  right  of  action  not  being 
the  same.  Murphey  v.  New  York  C. 
&  H.  R.  R.  Co.,  31  Hun  (N.  Y.) 
358. 

Mutuality.  —  It  is  said  that  there 
need  not  be  complete  mutuality  and 
that  depositions  may  be  used  against 
persons  who  themselves  had  an  op- 
portunity to  cross-examine  the  de- 
ponents, or  who  claim  under  persons 
who  had  such  opportunity.  It  will 
probably  b:  found  that  the  new  par- 
ties in  all  cases  announcing  this  rule 
were  in  fact  in  privity  with  parties 
to  the  former  actions.  Dawson  v. 
Smith.  3  Hn'st.  CDel.)  335;  Wade 
V.  King,  10  111.  301 ;  Haupt  V.  Hen- 
nin<jer,  27  P^-  St.  138. 

43,  United  Stages.  — Boudereau  v. 
Montgomery.  4  Wash.  C.  C.  186,  3 
Fed.  Cas.  No.  1.694;  Marine  Ins.  Co. 
V.  Hodgson,  6  Cranch  (U.  S.)  206; 
I?iitherford  v.  Geddes,  4  Wall.  (U. 
S.)  220;  Tapoan  v.  Beardsley,  10 
Wall.    (U.   S.)    427. 

Alabama.  —  Holman  v.  Rank  of 
Norfolk.  12  Ala.  360;  Turnlev  v. 
Hanna.  82  Ala.  139,  2  So.  ^83;  Payne 
V.  Lone.  121  Ala.  385,  25  So.  780. 

California.  —  Brisrgs  v.  Briggs,  80 
Cal.  253,  22  Pac.  334- 
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Delazcare.  —  Stile  v.  Layton,  2 
Har.   149. 

///mo!j.  —  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  McGrath,  115  111.  172,  3 
N.  E.  439;  Bartalott  v.  International 
Bank,  119  111.  259,  9  N.  E.  898; 
Cockson  V.  Richardson,  69  111.  137. 

loxva.  —  Southern  White  Lead  Co. 
V.  Haas,  72  Iowa  399,  35  N.  W.  494. 

Kentucky.  —  Oliver  v.  Louisville  & 
N.  R.  Co.,  17  Ky.  L.  Rep.  840,  32  S. 

w.  759. 

Massachusetts.  —  Wellrs  v.  Fish,  3 
Pick.  (Mass.)  74;  Brace  v.  Yale,  4 
Allen  (Mass.)  393;  Hovey  v.  Hovey, 
9  Mass.  216. 

Misslssit'pi.  —  Harrington  v.  Har- 
rington, 2  How.  (Miss.)  701;  Mer- 
rill V.  Bell,  6  vSmcd.  &  M.  (Miss.) 
730. 

Missouri.  —  Peery  zk  Moore,  24 
Mo.  285;  Borders  v.  Barber,  81  Mo. 
636. 

Nezv  Jersey.  —  Camden  &  A.  R.  & 
Trans.  Co.  v.  Stewart,  21  N.  J.  Eq. 
484. 

Nezu  York.  —  Roberts  v.  Ander- 
son, 3  Johns.  Ch.  (N.  Y.)  371;  Mur- 
phey V.  New  York  C.  &  H.  R.  R. 
Co..  31  Hun   (N.  Y.)   358. 

North  Carolina.  —  Bryan  v.  Mal- 
loy. 90  N.   C.  508. 

Ohio.  —  Zimmerman  v.  Groten- 
kemper,  6  Ohio  Dec.  832,  8  Am.  Law 
Rec.  364. 

Pennsylvania.  —  Vickroy  v.  Skel- 
lev.  14  Serg.  &  R.  372;  Walker  v. 
Walker,  16  Serg.  &  R.  379;  Ottinger 
V.  Ottinger,  17  Serg.  &  R.  142;  Good 
V.  Good.  7  Watts  195 ;  Fearn  v.  West 
Jersev  Ferrv  Co..  143  Pa.  St.  122,  22 
.Atl.  7'-«.  28  Wklv.  Notes  Cas.  S54; 
New  York  &  O.  Land  Co.  v.  Weid- 
rer,  169  Pa.  St.  359,  32  AM.  557; 
Haupt  V.  Henninger,  37  Pa.  St.   138. 

Tennessee.  —  L.  &  N.  R.  Co.  v. 
Atkins,   70  Tenn.  248. 

Virginia.  —  Brown  v.  Johnson.  13 
Gratt.  644;  Rowe  v.  Smith,  l  Call. 
487. 

Wisconsin.  —  Nelson  v.  Harring- 
ton, 72  Wis.  591,  40  N.  W.  228,  7 
Am.  St.  Rep.  900. 

See  alsn  Gaulden  v.  Sheh°e,  24 
Ga.  438;  Taylor  v.  Bank  of  Illinois, 
7  T.   B.   Mon.    (Ky.)    576;   Rothrock 
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d.  Admissions,  Contradictory  Declarations  and  Hearsay.  —  A 
deposition  may  be  used  in  any  action  to  which  the  deponent  is  a 
party  to  prove  admissions  made  by  him/-  or  in  any  action  in  which 


V.  Gallahcr,  91  Pa.  St.  108.     But  see 
Bingham  v.  Cabot,  3   Dall.    (U.   S.) 

19- 

The  rule  applies  to  depositions 
taken  in  perpetuam.  Smith  v.  Wad- 
leigh,  17  Me.  353;  Welles  v.  Fish,  3 
Pick.  (Mass.)  74;  Brace  v.  Yale,  4 
Allen  (Mass.)  393;  Couch  v.  Sut- 
ton, I  Grant's  Cas.   (Pa.)    114. 

Strangers  to  Action — Whrre  two 
actions  are  brought  by  a  plaintiflf 
against  different  defendants  on  the 
same  bond,  a  deposition  taken  in  one 
case  is  not  admissible  in  the  other. 
Brown  v.  Johnson,  13  Gratt.  (Va.) 
644.  A  deposition  taken  in  a  suit 
for  the  dissolution  of  a  partnership 
is  not  admissible  in  a  subsequent 
action  by  creditors  of  the  firm  seek- 
ing to  set  aside  alleged  fraudulent 
mortgages  made  by  partners.  South- 
ern White  Lead  Co.  v.  Haas,  72>  Iowa 
399.  35  N.  W.  494- 

A  deponent  who  is  not  a  party  to 
the  pending  suit  is  not  entitled  to 
use  his  own  deposition  in  a  subse- 
quent action  between  him  and  the 
party  at  whose  instance  his  deposi- 
tion was  taken.  Hovey  v.  Hovey,  9 
Mass.  216. 

Personal  Injury  Cases —  A  depo- 
osition  taken  in  an  action  by  the 
father  for  loss  of  servic:  resulting 
from  malpractice  is  not  admissible  in 
a  subsequent  action  by  the  son  for 
the  same  injuries.  Nelson  v.  Har- 
rington, 72  Wis.  591,  40  N.  W.  228, 
7  Am.   St.   Rep.  900. 

Depositions  taken  by  the  husband 
in  an  action  for  damages  for  loss  of 
service  of  the  wife  caused  by  in- 
juries to  her  by  the  defendant  are 
not  admissible  in  an  actif>n  by  the 
husband  and  wife  for  damages  to  her 
from  the  same  injuries.  Oliver  v. 
Louisville  &  N.  R.  Co.,  17  Ky.  L. 
R:o.  840,  32  S.  W.  759- 

The  deposition  of  the  husband, 
given  in  an  action  by  the  wife  for 
damages  for  personal  injuries  to  her- 
self, is  not  admissible  in  an  action 
by  her,  as  administratrix  of  his 
estate,  for  damages  for  his  death 
from  ir juries  rcccivd  at  the  same 
time    and    from     the     same     cause. 


Fearn  v.  West  Jersey  Ferry  Co.,  I43 
Pa.  St.  122,  22  Atl.  708. 

A  deposition  taken  before  a  cor- 
oner's inquest  upon  the  body  of  a 
person  killed  in  a  railway  accident 
is  inadmissible  in  an  action  by  the 
representative  of  the  deceased  against 
the  railway  company  for  damages  for 
his  wrongful  death.  Pittsburgh,  C. 
&  St.  L.  R.  Co.  V.  McGrath,  115  111. 
172,  3  N.  E.  439- 

Additional  Parties A  deposition 

taken  in  another  action  should  not 
be  admitted  against  defendants  sued 
jointly,  some  of  whom  were  not  par- 
ties to  the  former  action.  Leslie  v. 
Rich  Hill  Coal  Min.  Co.,  no  Mo. 
31,    19   S.   W.   308. 

It  has  been  held  that  a  deposition 
taken  in  a  former  action  may  be  ad- 
mitted though  there  are  new  par- 
ties to  the  action  in  which  they  are 
offered,  where  the  real  parties  in  in- 
terest in  the  two  actions  are  the 
same.  Pratt  v.  Kedig,  128  111.  293, 
21  N.  E.  495.  See  also  McCormick 
V.  Howard,  i  MacArthur  Pat.  Cas. 
238,  15  Fed.  Cas.  No.  8,719. 

A  deposition  taken  by  a  defendant 
in  an  action  to  recover  land  was  ad- 
mitted in  evidence  in  a  subsequent 
action  for  the  same  land  by  the  same 
plaintiffs  against  him  and  his  tenant. 
Wisdom  V.  Reeves,  no  Ala.  418,  18 
So.  13. 

Agreement  of  Parties.  —  The  par- 
ties may  agree  to  use  a  deposition 
taken  in  a  former  action  to  which 
one  of  them  was  not  a  party.  Smith 
V.  Wadleigh,  17  Me.  353- 

44.  Helm  v.  Handley.  i  Litt. 
(Ky.)  219;  Faunce  v.  Gray.  21  Pick. 
(Mass.)  243;  Kritzer  v.  Smith,  21 
Mo.  296;  Lacoste  v.  Bexar  Co.,  28 
Tex.  420. 

Contra.  —  Solms  v.  McCulloch,  5 
Pa.  St.  473- 

Unsigned  Deposition But  a  car- 
bon copy  of  a  deposition  taken  in  an- 
other action  by  a  stenographer  and 
never  signed  by  the  deponent,  who 
was  not  a  party  to  that  action,  the 
signature  being  waived  by  the  par- 
tics,  is  not  admissibl:  against  the 
deponent.     Louisville  &  N.  R.  Co.  v. 

Vol.  IV 


506 


DEPOSITIONS. 


he  is  a  witness  to  prove  contradictory  statements  made  by  him." 
It  may  also  be  used  in  an  action  between  strangers  to  prove  pedi- 
gree,-'"'  or  a  boundary/^  or  any  matter  properly  provable  by  hearsay 
testimony.'^^ 

e.  Filing  or  Notice.  —  Where  not  required  by  statute  or  rule  of 
court,  it  is  generally  held  to  be  unnecessary  to  file  depositions  taken 
in  one  action  in  another  in  which  it  is  proposed  to  use  them,'*"  or  to 
give  notice  of  the  intention  to  use  them  in  the  other  action.^"  But 
either  filing  or  notice  is  required  in  some  states. ^^ 

f.  Agreement  of  Parties.  —  It  is  competent  for  the  parties  to  an 
action  to  agree  to  use  depositions  taken  in  another  action.^- 


Carter,  23  Ky.   L.   Rep.  2,017,  66  S. 
W.  508. 

45.  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369. 

46.  Succession  jf  Lampton,  35  La. 
Ann.  418;  Coivert  v.  IMillstead,  5 
Leigh  (Va.)  88;  Banert  v.  Day,  3 
Wash.  C.  C.  243,  2  Fed.  Cas.  No. 
836;  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  186,  3  Fed.  Cas.  No. 
1,694. 

47.  Morton  v.  Folger,  15  Cal.  275 ; 
Weems  v.  Disnoy,  4  Har.  &  McH. 
,Md.)  156;  Steuart  v.  Mason,  3  Har. 
&  J.   (Md.)  507. 

48.  Joice  V.  Alexander,  i  Cranch. 
C.  C.  528,  13  Fed.  Cas.  No.  7,435- 
But  see  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369. 

49.  Maggart  v.  Freeman,  27  Ind. 
531 ;  Stewart  v.  Register,  108  N.  C. 
588.  13  S.  E.  234. 

50.  Maggart  v.  Freeman,  27  Ind. 
531 ;  Shaul  v.  Brown,  28  Iowa  2>7  \ 
Fulton  V.  Sellers,  4  Brewst.  (Pa.) 
42;  Winch  V.  James,  68  Pa.  St.  297. 

51.  Searle  v.  Richardson,  67  Iowa 
170,  25  N.  W.  113;  Roots  V.  Merri- 
weather,  8  Bush  (Ky.)  397;  Parsons 
V.  Parsons,  45  Mo.  265.  See  also 
Bowie  V.  Findly,  ^'^  Ga.  604;  Loh- 
man  v.  Stocke,  94  Mo.  672,  8  S.  W.  9. 

Filing  and  Notice —  Especially 
where  a  later  deposition  of  the  same 
witness  taken  in  the  second  action  is 
on  file  therein.  Samuel  v.  Withers, 
16  Mo.  532.  The  failure  to  file  depo- 
sitions in  the  second  action  or  to  give 
notice  of  the  intention  to  use  them 
was  held  immaterial,  where  the  other 
party  was  not  surprised.  Adams  v. 
Raio^ner,  69  Mo.  363.  While  notice 
should  be  given  of  the  filing  of  depo- 
sitions taken  in  a  former  action,  the 
failure  to    give    such     notice     simply 
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renders  the  admission  of  the  deposi- 
tions subject  to  formal  objections  on 
the  trial.  Fulton  v.  Sellers,  4 
Brewst.  (Pa.)  42;  Winch  v.  James, 
68  Pa.  St.  297. 

See  sub-title  "  Filing  and  Cus- 
tody." 

52.  Parlin  v.  Hutson,  198  111.  389, 
65  N.  E.  93;  M'llheny  v.  BiggerstafI, 
3  Litt.   (Ky.)    155. 

Agreement     to     TIse     Depositions 

Taken    in    Other    Actions Parties 

have  a  right  to  have  an  agreement 
for  the  reading  of  depositions  entered 
of  record.  Bush  v.  Stanley,  122  111. 
406,  13  N.  E.  249.  A  stipulation  for 
the  use  of  depositions  taken  in  an- 
other case  should  be  in  writing. 
Borland  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  78  Iowa  94,  42  N.  W.  590.  But 
in  a  strong  case  such  an  agreement 
may  be  proved  in  the  absence  of  any 
contrary  rule  or  statute,  by  parol  evi- 
dence.    Smith    V.    Wadleigh,    17    Me. 

353- 

It  has  been  held  that  stipulations 
to  read  depositions  taken  in  other 
cases  extend  to  new  trials  of  the 
cases  in  which  the  stipulations  are 
filed.  Vattier  v.  Hinde,  7  Pet.  (U. 
S.)  252;  s.  c.  Hinde  v.  Vattier,  i 
McLean  no,  12  Fed.  Cas.  No.  6,512; 
Hinckley  v.  Beckwith,  23  Wis.  328; 
Woodruff  V.  Munroe,  Z3  Md.  146. 
See  also  Nelson  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  77  Iowa  405,  42  N.  W. 
335.  But  an  agreement  to  use  depo- 
sitions in  one  action  does  not  author- 
ize their  admission  in  a  subsequent 
action  between  the  same  parties. 
Acme  Mfg.  Co.  v.  Reed,  197  Pa.  St. 
359,  47  Atl.  205. 

It  was  held  that  a  stipulation  that 
a  deposition  taken  in  another  case 
might  be  read  by  one  party,  did  not 


DEPOSITIONS. 


507 


3.  Grounds  for  TJsing  Depositions.  —  A.  In  General.  —  a.  Taken 
Absolutely.  —  No  special  reasons  or  grounds  need  be  shown  to 
authorize  the  use  of  depositions  taken  in  chief  in  chancery, ^^  or 
taken  absolutely  under  some  statutes, ^^  or  taken  under  unconditional 
agreements  of  parties. ^^ 

b.  Taken  Conditionally.  —  A  party  ofifering  in  evidence  a  deposi- 
tion    taken     de    bene     csse,^''     or     equally     as     well     in     proceed- 


authorize  its  reading^  by  the  other 
party.  Borland  v.  Chicago,  M.  &  Si. 
P.  R.  Co.,  78  Iowa  94,  42  N.  W.  590. 

Contra.  —  Gilchrist  v.  Williams,  3 
A.  K.  Marsh.   (Ky.)  235. 

See  also  In  re  Smith,  34  Minn. 
436,  26  N.  W.  234. 

£3.  Crittenden  v.  Woodruff,  11 
Ark.  82.  See  also  Bank  cf  Camden 
V.  Thompson,  46  S.  C.  499,  24  S.  E. 

Where  denositions  are  taken  in 
chancery  after  answer  filed,  they  may 
be  read  upon  the  hearinsr  without  any 
preliminary  proof,  though  they  are 
improperly  stated  to  have  been  taken 
de  bene  esse.  Nave  v.  Nave,  7  Ind. 
122. 

54.  May  v.  May,  28  Ala.  141  ; 
Adams  v.  Weaver,  117  Cal.  42,  48 
Pac.  972;  Priest  v.  Tavlor,  6  Ky.  L. 
Rep.  216:  Houston  &  f.  C.  R.  Co.  v. 
Ray,  (Tex.  Civ.  App.),  28  S.  W. 
256. 

Construction  of  Statutes —  It  was 
held  that  where  the  statute  did  not 
clearly  provide  conditions  for  their 
use,  depositions  should  be  considered 
to  have  been  taken  absolutely.  Ford 
V.  Ford,  II  Humph.  (Tenn.)  89. 
But  it  was  held  that  a  statute  which 
provided  conditions  for  the  taking  cf 
depositions  should  be  construed  to 
intend  the  continuance  of  such  con- 
ditions for  their  use.  Neilson  v. 
Hartford  St.  R.  Co.,  67  Conn.  466,  34 
All.  820. 

rnder  Commission  From  Federal 
Court.  —  Depositions  taken  under  a 
dcdimus  potcstatum  according  to 
common  usage  are  taken  absolutely 
and  not  de  bene  esse.  Serp-eant  v. 
Biddlc,  4  Wheat.   (U.  S.)    508. 

55.  People  V.  Grundell,  75  Cal. 
301,  17  Pac.  214;  Griffm  v.  Tcmple- 
tcn,  17  Ind.  234;  Crane  v.  Hardman, 
4  E.  D.  Smith  (N.  Y.)  448;  Doug- 
lass V.  Ro::ers,  4  Wis.  304. 

Agreement  of  Parties —  An  agree- 
ment to  take  a  deposition  "  to  be  read 


in  evidence  in  lieu  of  an  oral  exam- 
ination "  authorizes  the  admission  of 
the  deposition,  though  the  witness  is 
within  the  county  and  able  to  attend 
court.  i\IcMul!i:n  v.  Clark,  49  Ind. 
77.  Where  the  parties  have  agreed 
that  a  deposition  may  be  used,  it  may 
be  offered,  although  the  deponent  has 
already  been  examined  orally  by  the 
other  party.  Estep  v.  Larsh,  21  Ind. 
183.  A  general  waiver  of  objections 
to  a  deposition  taken  de  bene  esse 
does  not  dispense  with  the  necessity 
of  showing  that  the  oral  testimony  of 
the  witness  cannot  be  obtained.  The 
Thomas  &   Henry  v.   United   States, 

1  Brock.  367,  23  Fed.  Cas.  No.  13,919. 
A  stipulation  to  read  a  deposition 
"  subject  to  all  legal  exceptions "  is 
not  a  waiver  of  the  ordinary  prelim- 
inary proofs  of  the  inability  of  the 
party  to  procure  the  oral  testimony  of 
the  witness.  Parker  v.  Farr,  i 
Browne   (Pa.)  252. 

56.  United  S'ates.  —  Brown  v. 
Galloway,  Pet.  C.  C.  291,  4  Fed.  Cas. 
No.  2,cc6;  The  Thomas  &  Henry  v. 
United  States,  i  Brock.  367,  23  Fed. 
Cas.  No.  13,919;  Penns  v.  Ingraham, 

2  Wash.  C.  C.  487,  19  Fed.  Cas.  No. 
10,944;  Eanert  v.  Day,  3  Wash.  C. 
C.  243,  2  Fed.  Cas.  No.  836;  Read  v. 
Bertrand,  4  Wash.  C.  C.  558,  20  Fed. 
Cas.  No.  11,603;  Pettibone  v.  Der- 
ringer, I  Robb.  Pat.  Cas.  152,  4 
Wash.  C.  C.  215,  19  F.;d.  Cas.  No. 
11,043;  Harris  v.  Wall,  7  How.  693; 
Weed  v.  Kellogg,  6  McLean  44,  29 
Fed.  Cas.  No.  17,345;  Bowie  v.  Tal- 
bot, I  Cranch  C.  C.  247,  3  Fed.  Cas. 
No.  1,732;  Walker  v.  Parker,  S 
Cranch  C.  C.  639,  29  Fed.  Cas.  No. 
17,082;  The  Samuel,  i  Wheat.  9; 
Pa'.apsco  Insurance  Co.  v.  Southgate, 
5  Pet.  604. 

Alabama.  —  Webb  v.  Kelly,  37 
Ala.  333;  Mobil:  Life  Ins.  Co.  v. 
Walker,  58  Ala.  290;  Memphis  &  C. 
R.  Co.  V.  Maples,  63  Ala.  601. 

Arkansas.  —  Crittenden  v.  Wood- 
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ruff,  II  Ark.  82;  Branch  v.  Mitchell, 
24  Ark.  431. 

Connecticut.  —  Larkin  v.  Avery,  23 
Conn.  304. 

Georgia.  —  Hammock  v.  McBride, 
6  Ga.  178. 

Indiana.  —  O'Connor  v.  O'Connor, 
27  Ind.  69;  Haun  v.  Wilson,  28  Ind. 
296;  Indianapolis  &  St.  L.  R.  Co.  v. 
Stout,  53  Ind.  143. 

Kansas.  —  Chicago,  K.  &  N.  R. 
Co.  V.  Brown,  44  Kan.  384,  24  Pac. 
497;  Frankhouser  v.  Neally,  54  Kan. 
744,  39  Pac.  700. 

Kentucky.  —  Gilly  v.  Singleton,  3 
Litt.  249;  Tolly  V.  Price,  17  B.  Mon. 
410;  Johnson  v.  Fowler,  4  Bibb  521. 

Louisiana.  —  Hawkins  v.  Brown,  3 
Rob.  310. 

Maryland.  —  Davis  v.  Batty,  I 
Har.  &  J.  264 ;  Darnall  v.  Goodwin, 
1  Har.  &  J.  282. 

Michigan.  —  Emlaw  v.  Emlaw,  20 
Mich.  11;  Patterson  v.  Wabash,  St. 
L.  &  P.  R.,  54  Mich.  91,  19  N.  W. 
761. 

Minnesota.  —  State  v.  Gut,  13 
Minn.  341 ;  Atkinson  v.  Nash,  56 
Minn.  472,  58  N.  W.  39;  Davison  v. 
Sherburne,  57  Minn.  355,  59  N.  W. 
316. 

Mississippi.  —  Ellis  v.  Planters' 
Bank,  7  How.  235 ;  Neeley  v.  Plant- 
ers' Bank,  4  Smed.  &  M.   113. 

Missouri.  —  Hollfield  v.  Black,  20 
Mo.  App.  328;  Gaul  V.  Wenger,  19 
Mo.  541 ;  Grinnan  v.  Mockbee,  29 
Mo.  3^5;  Wetherell  v.  Patterson.  31 
Mo.  458;  Livermore  v.  Eddy,  a  Mo. 
547- 

Nebraska.  —  Everett  v.  Tidball,  34 
Neb.  803,  52  N.  W.  816;  Munro  v. 
Callahan,  41  Neb.  849,  60  N.  W.  97. 

Nevada.  —  State  v.  Parker,  16  Nev. 

79- 

New  Hamf'shire.  —  Dole  v.  Ers- 
kine,  37  N.  H.  316. 

Nezu  York.  —  Gardner  v.  Bennett, 
6  Jones  &  S.  197 ;  In  re  MrCoskry's 
Estate,  ID  Civ.  Proc.  R.  178;  Jack- 
son V.  Rice.  3  Wend.  180,  20  Am. 
Dec.  68? ;  Frv  v.  Bennett,  4  Duer 
247,  I  Abb.  Pr.  289;  People  v.  Had- 
den.  .?  Denio  220;  Barron  v.  People, 
1  N.  Y.  386. 

North  Carolina.  —  Sparrow  v. 
Blount,  go  N.  C.  514. 

Pennsyk'avja. —  VirVroy  v.  Sk'^lly, 
14  Serg.  &  R.  372;  Dietrich  7'.  Diet- 
rich, I   Pen.  &    W.    306;    Mifflin    v. 
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Bingham,  i  Dall.  272;  Whitsell  v. 
Crane,  8  Watts  &  S.  369;  Bibbey  v. 
Metropolitan  Life  Ins.  Co.,  3  Pa. 
Dist.  R.  234;  Turner  v.  Laubagh,  6 
Kulp.  368,  s.  c.  Kelkr  v.  Labaugh, 
II  Pa.  Co.  Ct.  R.  633;  Parker  v. 
Farr,    i    Browne  252. 

South  Carolina.  —  Featherston  v. 
Daenell,  29  S.  C.  45,  6  S.  E.  897. 

Tennessee.  —  Coulter  v.  Purcell,  : 
Overt.  479. 

Te.xas.  —  Pinkney  v.  State,  12  Tex. 
App.  352;  Martinas  v.  State,  26  xcx. 
App.  91,  9  S.  W.  356;  Stafford  v. 
King,  30  Tex.  257,  94  Am.  Dtc.  304. 

Vermont.  —  Lund  v.  Dawes,  41  Vt. 
370. 

Virginia.  —  Lawrence  v.  Swann,  5 
Munf.  332;  Minnir  v.  Echols,  2  Hen. 
&  M.  31 ;  Butts  V.  Blunt,  i  Rand  255; 
Tompkins  v.  Wiley,  6  Rand.  241 ; 
Collins  V.  Lowry,  2  Wash.  75. 

Wisconsin.  —  Morgan  v.  Halver- 
son,  9  Wis.  271 ;  Morse  v.  Bugbee,  28 
Wis.  683. 

See  also  Cann  v.  Cann,  i  P.  Wm. 
(Eng.)  567;  Territory  v.  Evans,  2 
Idaho  651,  23  Pac.  232,  7  L.  R.  A. 
646;  Haupt  V.  Hcnninger,  37  Pa.  St. 
138;  Hodges  V.  Nance,  i  Swan 
(Tenn.)   57. 

The  party  offering  the  deposition 
cannot  complain  if  he  has  not  prop- 
erly prepared  himself  to  show  the  ex- 
istence of  a  proper  ground  for  its 
use  and  the  court  rejects  it.  Larkin 
V.  Avery,  23  Conn.  304. 

In  Admiralty. —  The  same  prelim- 
inary proofs  must  be  made  in  ad- 
miralty. Rutherford  v.  Geddes,  4 
Wall.  (U.  S.)  220;  The  Thomas  & 
Henry  v.  United  States,  i  Brock. 
367,  23  Fed.  Cas.  No.   13,919. 

In     Criminal     Actions And     in 

criminal  cases.  State  v.  Parker,  16 
Nev.  79;  State  v.  Gut,  13  Minn.  341; 
People  V.  Hadden,  3  Denio  220. 

When  Offered  by  Adversary —  A 
party  offering  a  deposition  taken  by 
his  adversary  must  show  a  proper 
ground  for  its  use.  Gordon  v.  Lit- 
tle, 8  Serg.  &  R.  (Pa.)  533.  n  Am. 
Dec,  632;  Park  v.  Willis,  i  Cranch 
C.  C.  357,  18  Fed.  Cas.  No.  10,716. 

Chancery     Practice Under     the 

chancery  practice  a  deposition  taken 
de  bene  esse  could  not  be  used,  or- 
dinarily, where  it  might  have  been 
retaken  in  chief.  Birt  v.  White, 
Dick.      (Eng.)      473;     Weguelin     v. 
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ings  to  perpetuate  testimony,^^  must  show  the  existence  of 
some  ground  for  its  use  recognized  by  the  rules  of  chancery, 
or  provided  by  statute,  as  the  case  may  be.  The  rule  is 
the  same  where  the  deposition  is  offered  in  evidence  upon 
the  second  trial  of  an  action,^*  even  though  it  may  have  been  admit- 
ted on  the  first  trial,^"  and  also  where  it  is  offered  in  another  action.^" 

c.  Taken  on  One  Ground  and  Used  on  Another.  —  A  deposition 
taken  for  a  valid  cause  then  existing  may  be  admitted  in  evidence 
upon  proof  of  the  existence  when  offered  of  any  O-her  recognized 
cause  tor  its  use."^ 

B.  Presence  of  Deponent  at  Trial.  —  a.  Depositions  Taken 
Conditionally.  —  Ordinarily,  a  deposition  is  not  admissible  in  evi- 
dence if  the  deponent  is  present  at  the  trial  and  capable  of 
testifying,®^  though  his  presence  has  been  procured  by  the  adverse 


Weguelin,  2  Curt.  (Eng.)  263;  Fitz- 
patrick  v.  Webb,  2  Moll.  (Ir.)  313; 
Walker  v.  Parker,  5  Cranch  C.  C. 
639.  29  Fed.  Cas.  No.   17,082. 

But  where  witnesses  might  have 
been  examined  in  chief,  but  were 
not,  their  depositions  de  bene  esse 
might  be  used  in  special  cases.  For- 
syth V.  Ellice,  2  Mac.  &  G.  (Eng.) 
209,  2  Hall  &  Tw.  424,  19  L.  J.  Ch. 
334. 

57.  Lawrence  v.  Swann,  5  Munf. 
(Va.)  '^22;  Jackson  v.  Rice,  3  Wend. 
(N.  Y.)  180,  20  Am.  Dec.  683;  Mor- 
rison V.  Arnold,  19  Vos.   (Eng.)   671. 

58.  Chapize  v.  Bane,  i  Bibb 
(Ky.)  612;  Crichton  v.  Smith,  34 
Md.  42. 

Trial    of    Appeal    de    Novo On 

the  trial  of  an  appeal  de  novo  the 
inability  of  the  witness  to  attend  the 
trial  must  be  shown  though  his 
denosition  was  admitted  in  evidence 
below.  Forney  v.  Hallagher,  11 
Serg.  &  R.  (Pa.)  203. 

59.  Moline  Plow  Co.  v.  Gilbert, 
3  Dak.  239,   15  N.  W.   I. 

60.  Darnali  v.  Goodwin,  i  Har. 
&  J.    (Md.)   282. 

61.  Great  Falls  Bank  v.  Farming- 
ton,  41  N.  H.  32;  Trimmer  v.  Lar- 
rison,  8  N.  J.  L.  60:  Pleasants  v. 
Clements,  2   Leigh    (Va.)    474. 

"Used  on  Different  Ground. 
Whre  a  deposition  is  taken  on  the 
ground  that  the  witness  is  about  to 
leave  the  state,  it  may  be  read  where 
he  has  died  before  leaving  the  state. 
Goodwyn   v.   Llovd,   8   Port.    (Ala.) 

237- 

A  United  States  court  refused  to 


suppress  a  deposition  on  the  ground 
that  the  witness  resided  within  lOO 
miles  of  the  place  of  holding  court, 
where  the  deposition  had  been  taken 
in  a  state  court  in  accordance  with 
the  state  law  before  the  removal  of 
the  case,  and  the  deponent  had  died 
before  the  motion  was  made.  United 
States  Life  Ins.  Co.  v.  Ross,  42  C.  C. 
A.  601,  102  Fed.  722. 

A  deposition  taken  bp^^tise  the  de- 
fense depended  exclusively  upon  the 
testimony  of  deponent,  was  admitted 
in  evidence  where  it  was  shown  that 
he  was  physically  and  mentally  in- 
capable of  attending  court.  Henry 
V.  Northern  Bank,  63  Ala.  527. 

Where  the  alleged  ground  for  the 
taking  of  a  deposition  did  not  in  fact 
exist,  the  court  refused  to  permit 
the  deposition  to  be  read  on  the  trial 
on  other  grounds  thn  existing. 
Craft  V.  Jackson,  4  Ga.  360. 

62.  United  States.  — Texa^s  &  P. 
R.  Co.  7-'.  Watson.  50  C.  C.  A.  230. 
112  Fed.  402;  Whitford  v.  Clark 
County,   119  U.  S.  522. 

.4la^iaina.  —  Humes  v.  O'Bryan,  74 
Ala.   64. 

Connecticut.  —  Nrilscn  v.  Hartford 
Street  R.  Co.,  67  Conn.  466,  34  Atl. 
820. 

Dakota.  —  Moline  Plow  Co.  v.  Gil- 
bert. 3  Dak.  239,  15  N.  W.  I. 

Georgia.  —  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Kane,  92  Ga.  187,  18  S. 
E.  18.  22  L.  R.  A.  31-;. 

Kansas.  —  Fullenwider  v.  Ewing, 
30  Kan.  IS,  I  Pac.  300;  Chicago,  K. 
&  W.  R.  Co.  V.  Prouty,  55  Kan.  503, 
40   Pac.   909. 
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party .^^     If  he  has  been  examined  orally  upon  the  trial,  his  previous 


Kentucky.  —  Kentucky  Tobacco  Co. 
V.  Ashley,  5  Ky.  L.  Rep.  184;  Louis- 
ville &  N.  R.  Co.  V.  Steenberger,  24 
Ky.  L.  Rep.  761,  69  S.  W.  1,094. 

Massachusetts.  —  Oliver  v.  Sale, 
Quincy  29. 

Michigan.  —  Dunn  v.  Dunn,  11 
Mich.  284. 

Missouri.  —  Carter  v.  Prior,  8  Mo. 
App.  576;  Ihl  V.  St.  Joseph  Bank.  26 
Mo.  App.  129;  Schmitz  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  119  Mo.  256,  24  S. 
W.  472,  23  L.  R.  A.  2C0;  Benjamin  v. 
Metropolitan  St.  R.  Co.,  133  Mo.  274, 
34  S.  W.  590;  Barber  Asphalt  Pav- 
ing Co.  V.  Ullman,  137  Mo.  543,  38 
S.  W.  458. 

Nezv  Hampshire.  —  Hayward  v. 
Barron,  38  N.  H.  366 ;  Clark  v.  Con- 
gregational  Soc,  44  N.  H.  382. 

New  York.  —  Green  v.  Middlesex, 
V.  R.  Co.,  31  App.  Div.  412,  53  N. 
Y.  Supp.  500. 

Pennsylvania.  —  Stiles  v.  Bradford, 
4  Rawle  394. 

Texas.  —  Boetge  v.  Landa,  22  Tex. 
105 ;  Elliott  V.  Mitchell,  28  Tex.  105 ; 
Randall  v.  Collins,  52  Tex.  435;  Mc- 
Clure  V.  Sheek,  68  Tex.  426,  4  S.  W. 
552. 

rermont.  —  Sergeant  v.  Adams,  i 
Tyler  197. 

See  also  Nevan  v.  Roup,  8  Iowa 
207. 

Presence  of  Deponent  at  Trial. 
The  rule  applies  to  the  trial  of  an 
issue  out  of  chancery.  Dunn  v- 
Dunn,  II  Mich.  284. 

It  applies  to  a  petition  after  ad- 
journment to  vacate  a  judgment  for 
fraud,  perjury,  etc.,  under  the  Kan- 
sas statute.  Fullenwider  v.  Ewing, 
30  Kan.  IS,  I  Pac.  300. 

The  depositions  of  physicians  taken 
before  a  referee  upon  the  first  exam- 
ination of  a  plaintiff  in  an  action  to 
recover  damages  for  personal  in- 
juries, are  not  admissible  upon  the 
trial  of  the  case  where  the  witnesses 
are  present  in  court  under  subpoena. 
Green  v.  Middlesex  V.  R.  Co.,  31 
App.  Div.  412,  53  N.  Y.  Supp.  500. 

Under  the  Tennessee  statute  the 
deposition  of  a  witness  resident  in 
another  county  may  be  read,  but  that 
of  a  witness  residing  in  the  sarne 
county    may    not    be    read,    if    he    is 

Vol.  IV 


present  in  court.     Puryear  v.  Reese, 
6  Cold.    (Tenn.)  21. 

Refusal  to  Testify. —  The  refusal 
of  a  witness  present  at  the  trial  to 
testify,  does  not  render  his  d:posi- 
tion  admissible.  Hayward  v.  Barron, 
38  N.  H.  366. 

Agreement  of  Parties A  stipu- 
lation that  a  deposition  taken  in  an- 
other action  might  be  made  with  the 
same  force  and  efifect  as  if  taken 
upon  proper  notice  in  that  action, 
was  held  not  to  render  the  deposi- 
tion admissible  where  the  deponent 
was  present  at  the  trial..  Schmitz 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  46 
Mo.  App.  380. 

Presence  of  Deponent  During  Part 
of  Trial — Where  the  attendance  of 
a  deponent  from  another  county 
could  not  be  compelled  and  he  was 
not  present  when  his  deposition  was 
ofifered  in  evidence,  and  his  absence 
was  not  due  to  any  fault  of  the  party 
offering  the  deposition,  it  was  held 
that  the  mere  fact  that  he  was  in 
court  at  an  earlier  time  during  the 
trial  did  not  render  his  deposition 
inadmissible.  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Hubbard,  116  Ind.  193,  18 
N.  E.  611.  See  also  Eby  v.  Winters, 
51  Kan.  777,  33  Pac.  471 ;  Huthsing 
V.  Maus,   36  Mo.  loi. 

But  it  is  a  suspicious  circumstance 
if  the  deponent  is  present  when  the 
plaintiff  proves  his  case  in  chief,  and 
the  deposition,  being  properly  evi- 
dence in  chief,  is  not  offered  until 
the  rebuttal  stage  of  the  trial.  Mc- 
Farland  v.  United  States  Mut.  Ace. 
Ass'n,  124  Mo.  204,  27  S.  W.  436. 
Where  the  deponent  had  been  pres- 
ent during  the  trial  and  was  not 
subpoenaed  by  either  party,  it  was 
held  that  his  deposition  was  inad- 
missible unless  his  absence  at  the 
time  it  was  offered  should  be  ex- 
plained. Mobile  Life  Ins.  Co.  v. 
Walker,  58  Ala.  290.  The  fact  that 
the  other  party  has  examined  the  de- 
ponent in  open  court  does  not  pre- 
vent the  party  taking  his  deposition 
introducing  it  in  evidence  if  the  de- 
ponent is  absent,  without  his  consent, 
when  it  is  offered.  Shirts  v.  Irons, 
37  Ind.  98. 

63.     East   Tennessee,   V.   &   G.    R. 
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deposition  is  very  generally  inadmissible.^*  But  the  appearance  in 
court  of  the  deponent  af.er  the  reading  of  his  deposition  does  not 
necessitate  its  withdrawal  from  the  consideration  of  court  or  jury."^ 
b.  Taken  Absolutely.  —  As  before  stated,  depositions  may  be  taken 
absolutely  under  some  statu'. es,""  especially  in  equity  cases,"  and  a 
deposition  so  taken  may  be  read  though  the  deponent  is  present  at 
the  time.  In  some  states  a  court  may,  in  its  discretion,  permit  ihe 
reading  of  his  deposition  when  the  deponent  is  present,^^  and,  in  a 
few  states,  even  after  he  has  been  examined  orally.®^ 


Co.  V.  Kane,  92  Ga.  187,  18  S.  E.  18, 
22  L.  R.  A.  315  ;  Farnsworth  v.  Chase, 
19  N.  H.  534,  51  Am.  Dec.  206;  Pur- 
year  V.  Re:se,  6  Cold.  (Tenn.)  21. 
But  see  Frink  v.  Potter,  17  111.  406. 
Contra.  —  Phenix  v.  Baldwin,  14 
Wend.   (N.  Y.)  62. 

64.  Hayward  v.  Barron,  38  N.  H. 
366;  Willis  V.  Moore,  (Tex.  Civ. 
App.),  2i  S.  W.  691. 

65.  City  Fire  Ins.  Co.  v.  Carrugi, 
41  Ga.  660;  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Kane,  92  Ga.  187,  18 
S.  E.  18,  22  L.  R.  A.  315;  Benjamin 
V.  Metropolitan  St.  R.  Co.,  133  Mo. 
274,  34  S.  W.  590.  The  court  re- 
fused to  exclude  a  deposition  because 
"  the  witness  has  been  in  attendance 
upon  the  court  and  is  at  present,  it 
is  believed,  on  his  way  to  the  place  " 
of  trial,  though  the  witness  actually 
appeared  later.  Eby  v.  Winters,  51 
Kan.  yyj,  zi  Pac.  471. 

66.  Adams  v.  Weaver,  117  Cal. 
42,  48  Pac.  972;  Johnson  v.  McDuf- 
fee.  83  Cal.  30,  23  Pac.  214;  Flinn  v. 
Philadelphia,  W.  &  B.  R.  Co.,  i 
Houst.  (Del.)  469;  Bradley  v.  Geis- 
elman,  17  111.  (7  Peck.)  571;  Frink 
V.  Potter,  17  111.  406;  Louisville  v. 
Muldoon,  20  Ky.  L.  Rep.  1,576,  49 
S.  W.  791 ;  Edmondson  v.  Kentucky 
C.  R.  Co.,  20  Ky.  L.  R:p.  1.296.  46 
S.  W.  200,  448;  Phenix  v.  Baldwin, 
14  Wend.  (N.  Y.)  62;  McLaurin  v. 
Wilson,  16  S.  C.  402;  Ford  v.  Ford, 
II  Humph.  (Tenn.)  89;  Barten  v. 
Trent,  3  Head.  (Tenn.)  167;  Turner 
V.  Officer,  3  Head.  (Tenn.)  567;  Dil- 
lingham V.  Hodges,  (Tex.  Civ. 
App.),  26  S.  W.  86;  San  Antonio 
Street  R.  Co.  v.  Renken,  15  Tex.  Civ. 
Apo.  229,  38  S.  W.  829;  Schmick  v. 
Norl,  64  Tex.  406.  See  also  Sher- 
rod  V.  Hughes,  (Tenn.),  75  S.  W. 
717. 

ConstTuction  of  Statute.  —  Where 
the  statute  provided  that  depositions 


taken  under  certain  sections  could 
only  be  used  upon  showing  the  ab- 
sence, infirmity  or  death  of  the  de- 
ponent, it  was  held  that,  by  fair  im- 
plication, depositions  taken  under 
another  section  could  be  used  though 
the  deponent  was  in  court.  Newell 
V.  Desmond,  74  Cal.  46,   15  Pac.  369. 

Deposition  of  Adversary Under 

some  statutes  a  party  may  read  the 
deposition  of  his  adversary  though 
the  latter  is  present  at  the  trial. 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75 ;  Meier  v.  Paulus,  70  Wis. 
165.  35  N.  W.  301. 

Federal  Practice. —  It  was  held 
that  a  deposition  taken  in  a  civil  ac- 
tion on  the  ground  that  the  witness 
resides  more  than  100  miles  from  the 
place  of  trial  is  admissible  in  evi- 
dence, though  the  deponent  is  present 
in  court.  Whitford  v.  Clark  Co.,  n 
Fed  837. 

67.  Tabor  v.  Foy,  56  Iowa  539,  9 
N.  W.  897. 

68.  Western  &  A.  R.  Co.  v.  Bus- 
sey,  95  Ga.  584,  23  S.  E.  207;  Hitt- 
son  V.  State  Nat.  Bank,  (Tex.),  14 
S.  W.  780;  Houston  &  T.  C.  R.  Co. 
V.  McKenzie,  (Tex.  Civ.  App.),  41 
S.  W.  831 ;  Thayer  v.  Gallup,  13  Wis. 
539. 

Discretion  of  Court. —  It  has  been 
held  that  this  discretion  is  not  re- 
viewable unless  prejudice  is  shown. 
Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gormley,  (Tex.  Civ.  App.),  35  S. 
W.  488.  Where  the  deponent  was 
present  in  court,  but  it  appeared  that 
he  had  been  sick  since  giving  his 
deposition  and  his  memory  had  been 
affected  by  his  sickness,  the  deposi- 
tion was  admitted  in  evidence.  Tift 
V.  Tones.  74  Ga.  469.  See  also  Jack 
V.  Woods,  29  Pa.  St.  375. 

69.  The  practice  was  said  to  be 
irregular  and  to  amount  to  the  re- 
calling  of   the   witness.     Schmick   v.. 
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c.  Oral  Examination.  —  Under  some  statutes  a  witness  whose 
deposition  has  been  read  may  be  produced  in  court  by  the  other 
party  and  examined  orally/'^  Some  courls  hold  that  the  examination 
may  be  in  the  nature  of  a  cross-examination,"^  and  others  hold  that 
it  should  be  in  chief  J^ 

d.  Contradictions  and  Admissions.  —  When  a  deponent  testifies 
orally  upon  the  trial,  his  deposition  may  be  used  by  the  other  par.y 
to  contradict  him,"^  the  proper  foundation  therefor  having  been  laid 
in  his  cross-examinationJ*  And  if  he  is  a  party  to  the  action,  his 
deposition  may  be  read  to  prove  admissions  made  by  himJ' 

C.  Presence  of  Deponent  in  Jurisdiction.  —  Unless  it  has  been 
taken  absolutely,""  a  deposition  is  not  admissible,  ordinarily,  if  the 
deponent  is  within  reach  of  the  compulsory  process  of  the  court/^ 


Noel,  64  Tex.  406.  Where  the  plain- 
tiff had  testified  fully  in  his  own  be- 
half, it  was  held  to  be  within  the 
discretion  of  the  court  to  permit  him 
to  read  his  deposition  taken  by  the 
defendants.  Grigsby  v.  Schwarz,  82 
Cal.  278,  22  Pac.  1,041. 

70.  A  provision  that  depositions 
might  be  read  subject  to  the  right 
of  either  party  to  require  the  per- 
sonal attendance  and  viva  voce  ex- 
amination of  the  witness  was  held 
not  to  render  the  deposition  inad- 
missible when  the  deponent  was 
present,  but  merely  to  give  the  other 
party  the  right  to  examine  him  or- 
ally. McLaurin  v.  Wilson,  16  S.  C. 
402;  Ford  V.  Ford,  11  Humph. 
(Tenn.)  89. 

71.  Turney  v.  Officer,  3  Head 
(Tenn.)  567.  See  also  Sherrod  v. 
Hughes,    (Tenn.),  75   S.   W.   717- 

72.  Johnson  v.  McDuffee,  83  Cal. 
30,  23  Pac.  214;  Phenix  v.  Baldwin, 

14  Wend.  (N.  Y.)  62;  Thayer  v. 
Gallup.  13  Wis.  539;  Whitford  v. 
Clark  Co.,  13  Fed.  837- 

73.  Neilson  v.  Hartford  St.  R. 
Co.,  67  Conn.  466,  34  Atl.  820;  Mo- 
line  Plow  Co.  V.  Gilbert,  3  Dak.  23Q, 

15  N.  W.  I ;  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Kane,  92  Ga.  187,  18 
S.  E.  18,  22  L.  R.  A.  315;  Priest  v. 
Way,  87  Mo.  16;  Carter  v.  Beals,  44 
N.  H.  408;  State  v.  Valentine,  29  N. 
C.  225;  Thayer  v.  Gallup,  13  Wis. 
539;  Texas  &  P.  R.  Co.  v.  Watson, 
50  C.  C.  A.  230,   112  Fed.  4C2. 

74.  Moline  Plrw  Co.  v.  Gilbert,  3 
Dak.  239,  15  N.  W.  I. 

75.  Moore  v.  Brown,  23  Kan. 
269;  Gilchrist  v.  Partridge,  7^  Me. 
214;   Kritzer  v.   Smith,  21    Mo.  296; 
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State  V.  Chatham  Nat.  Bank,  80  Mo. 
626;  Bogie  V.  Nolan,  96  Mo.  85,  9  S. 
W.  14,  overruling  Priest  v.  Way,  87 
Mo.  16;  Carter  v.  Beals,  44  N.  H. 
408. 

76.  Houston  &  T.  R.  Co.  v.  Ray, 
(Tex.  Civ.  App.),  28  S.  W.  256. 

Agn^eements     for     Using But    a 

deposition  of  a  resident  of  the 
county,  present  therein,  may  be  read 
when  taken  under  an  agreement  to 
that  effect.  Griffin  v.  Templeton,  17 
Ind.  234. 

Under  a  stipulation  for  the  taking 
and  reading  of  a  deposition  subject 
to  objections  for  irrelevancy,  incom- 
petency and  illegality,  it  may  be  used, 
though  the  deponent  is  within  the 
jurisdiction  at  the  time  of  the  trial. 
Chapman  v.  Kerr,  80  Mo.  158. 

77.  United  States.  —  Hope  v. 
Eastern  Transportation  Line,  12  Fed. 
Cas.  No.  6,680;  affirmed  95  U.  S.  297; 
Bowie  V.  Talbot,  i  Cranch  C.  C. 
247,  3  Fed.  Cas.  No.  1,732;  Brown 
V.  Galloway,  Pet.  C.  C.  291,  4  Fed, 
Cas.  No.  2,006;  Pcttibone  v.  Der- 
ringer, I  Robb.  Pat.  Cas.  152,  4 
Wash.  C.  C.  215,  19  Fed.  Cas.  No, 
11,043;  The  Thomas  &  Henry  v. 
United  States,  i  Brock.  367,  23  Fed, 
Cas.  No.  13,919. 

Alabama.  —  Goodwyn  v.  Lloyd,  8 
Port.  2;i7;  Commercial  Bank  v. 
Whitehead,  4  Ala.  637;  Webb  v. 
Kelly,  37  Ala.  333;  Memnhis  &  C.  R. 
Co.  V.  Maples,  63  Ala.  601 ;  Mobile 
Life  Ins.  Co.  v.  Walker,  58  Ala.  2qo. 

Arkansas.  —  Branch  v.  Mitchell,  24 
Ark.  431. 

Connecticut.  —  Larkin  v.  Avery,  23 
Conn.  304. 
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The  rule  is  the  same  where  the  deponent  has  moved  within  the 
jurisdiction   since   giving   his    deposition,"**   and   also   where   he    is 


Delaware.  —  Hirons  v.  Griffin,  2 
Har.  479. 

Georgia.  —  Hammock  v.  McBride, 
6  Ga.  178. 

Indiana.  —  Hazlett  v.  Gambold,  15 
Ind.  303;  O'Conner  v.  O'Conner,  27 
Ind.  69;  Indianapolis  &  St.  L.  R. 
Co.  V.   Stout,  53   Ind.   143. 

A:aw.ya.y.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Snedeger,  5  Kan.  App.  700,  49 
Pac.  103;  Chicago,  K.  &  N.  R.  Co. 
V.  Brown,  44  Kan.  384,  24  Pac.  497; 
Frankhouser  v.  Neally,  54  Kan.  744, 
39  Pac.  700. 

Kejitucky. — Johnson  v.  Fowler,  4 
Bibb  521 ;  Tolly  v.  Price,  17  B.  Mon. 
410;  Gregg  V.  Woods,  3  Ky.  L.  Rep. 
526. 

Louisiana.  —  Hawkins  v.  Brown,  3 
Rob.  310;  Groves  v.  Steel,  2  La.  Ann. 
480,  46  Am.  Dec.  551. 

Mississippi.  —  Ellis  v.  Planters' 
Bank,  7  How.  235 ;  Brewer  v.  Beck- 
with,  35   Miss.  467. 

Missouri.  —  Gaul  v.  Wenger,  19 
Mo.  541 ;  Grinnan  v.  Mockbee,  29  Mo. 
345 ;  Wethercll  v.  Patterson,  31  Mo. 
458;  I.ivermore  v.  Eddy,  33  Mo.  547. 

Nebraska.  —  Munro  v.  Callahan,  41 
Neb.  849,  60  N.  W.  97- 

Nevada.  —  State  v.  Parker,  16 
Nev.  79. 

New  York.  —  People  v.  Hadden,  3 
Denio  220;  Barron  v.  People,  i  N. 
Y.  386;  Fry  V.  Bennett,  4  Duer.  247, 

I  Abb.  Pr.  289;  Gardner  v.  Bennett, 
6  Jones  &  S.  197. 

Pennsylvania.  —  Whitsell  v.  Crane, 
8  Watts  &  S.  369;  Parker  v.  Farr.  i 
Brown  252;  Turner  v.  Laubagh,  6 
Kulp.    368,   s.    c.    Keller   v.    Labaugh 

II  Pa.  Co.  Ct.  R.  633;  Mifflin  v. 
Bingham,  i  Dall.  272;  Vickroy  v. 
Skelley,  14  Serg.  &  R.  372;  Dietrich 
V.  Dietrich,   i   Pen.  &  W.  306. 

Tennessee.  —  Coulter  v.  Purcell,  i 
Overt.  479. 

Texas.  —  Pinkney  v.  State,  12  Tex. 
App.  352 ;  Martinas  v.  State,  26  Tex. 
App.  91,  9  S.  W.  356;  Stafford  v. 
King,  30  Tex.  257,  94  Am.  Dec.  304. 

Virginia.  —  Tompkins  v.  Wiley,  6 
Rand.  241 ;  Collins  v.  Lowry,  2 
Wash.  75 ;  Minnir  v.  Echols,  2  Hen. 
&  M.  31. 

Wisconsin.  —  Morse  v.  Bugbee,  28 
Wis.  683. 

33 


The  party  opposing  the  admission 
of  a  deposition  may  show  that  the 
witness  lives  within  the  prescribed 
limit.  Sparrow  v.  Blount,  90  N.  C. 
514- 

Deponent  in  Jail — Where  it  was 
shown  by  affidavit  that  the  attend- 
ance of  the  deponent  could  be  pro- 
cured, though  he  was  in  jail  under 
sentence,  the  court  refused  to  admit 
his  deposition.  Webb  v.  Kelly,  37 
Ala.  333. 

Under  Federal  Statute A  dep- 
osition taken  de  bene  esse  under  the 
federal  statute  is  not  admissible  be- 
cause the  witness  lives  without  the 
district,  where  he  lives  within  100 
miles  of  the  place  of  trial.  Park  v. 
Willis.  I  Cranch  C.  C.  357,  18  Fed. 
Cas.    No.    10,716. 

Where  the  residence  of  the  witness 
on  land  was  within  100  miles  of  the 
place  of  trial,  evidence  that  he  gen- 
erally lived  in  his  boat  was  held  in- 
sufficient ground  for  the  introduction 
of  his  deposition.  Hope  v.  Eastern 
Transportation  Line,  12  Fed.  Cas. 
No.  6,680,  affirmed  95  U.  S.  297. 

Constructive  Absence Where  the 

deposition  of  a  witness  was  taken 
to  be  used  on  the  trial  of  a  case  at 
a  place  more  than  ten  miles  distant, 
it  was  held  that  the  fact  that  the  case 
was  actually  tried  at  the  place  of  his 
residence  was  not  sufficient  ground 
to  exclude  the  deposition.  Farns- 
worth  V.  Chase,  19  N.  H.  534,  51  Am. 
Dec.  206. 

Taken  as  Going'  Witness Where 

a  deposition  is  taken  upon  the  ground 
that  the  witness  is  about  to  leave 
the  jurisdiction  and  he  does  not  do 
so,  the  deposition  is  not  admissible. 
Goodwyn  v.  Lloyd,  8  Port.  (Ala.) 
237;  Commercial  Bank  v.  Whitehead, 
4  Ala.  637 ;  Larkin  v.  Avery,  23 
Conn.  304;  Morse  v.  Bugbee,  28  Wis, 
683. 

Use  on  Collateral  Matter It  has 

been  held  that  a  deposition  taken  in 
pcrpctuam  may  be  used  for  the  pur- 
pose of  merely  showing  the  death  of 
a  party  to  the  action,  without  the 
usual  preliminary  proofs.  Apthorp 
V.   Eyres,    Quincy    (Mass.)    229. 

78.  Hammock  v.  McBride,  6  Ga. 
178;  Indianapolis  &  St.  L.  R.  Co.  v. 
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temporarily  within  the  jurisdiction  at  the  time  of  the  tral,"  to  the 
knowledge  of  the  party  offering  his  deposition,®"  and  subject  to  the 
process  of  the  court.®^  But  the  temporary  presence  of  a  deponent 
within  the  jurisdiction,  during  the  interval  between  the  giving  of  his 
deposition  and  the  time  of  the  trial,  does  not  affect  the  admissibility 
of  the  deposition. ®- 


Stout,  53  Ind.  143 ;  Gallup  v.  Spencer. 
19  Vt.     2>27- 

Deponent  Moving  Within  Juris- 
diction—  The  deposition  of  a  per- 
son who  was  a  non-resident  of  the 
county  at  the  time  it  was  given,  is 
admissible  though  he  has  become  a 
resident  of  the  county,  if  he  is  ab- 
sent therefrom  at  the  time  of  the 
trial.  Abies  v.  Miller,  12  Tex.  109, 
62  Am.  Dec.  520. 

A  deposition  may  be  used  in  a  fed- 
eral court,  though  the  deponent  has 
moved  within  100  miles  of  the  place 
of  trial,  unless  such  fact  is  known 
to  the  person  offering  the  deposition 
in  evidence.  Patapsco  Ins.  Co.  v. 
Southsrate,  5  Pet.  (U.  S.)  603;  Mer- 
rill V.  Dawson,  Hemp.  563,  17  Fed. 
Cas.  No.  9,469;  Russell  v.  Ashley, 
Hemp.  546,  21  Fed.  Cas.  No.  12,150. 

79.  Mobile  Life  Ins.  Co.  v. 
Walker,  58  Ala.  290;  Brewer  v.  Beck- 
with,  35  Miss.  467. 

80.  Knowledge  of  Deponent's  Pres- 
ence—  The  fact  that  the  witness  has 
been  in  the  city  where  the  court  is 
sitting  during  its  session,  if  un- 
known to  the  party  offering  the  dep- 
osition, is  not  an  objection  to  its  ad- 
mission in  evidence.  Pettibone  v. 
Derringer,  i  Robb.  Pat.  Cas.  152,  4 
Wash.  C.  C.  215,  19  Fed.  Cas.  No. 
11,043. 

It  has  been  held  that  where  the 
presence  of  the  witness  within  the 
jurisdiction  comes  to  the  knowledge 
of  the  party  offering  his  deposition 
after  the  trial  has  commenced,  the 
latter  is  not  bound  to  delay  the  case 
to  subpoena  the  witness.  Denny  v. 
Horton,  3  Civ.  Proc.  R.  (N.  Y.)  255, 
II   Dal.  358. 

The  fact  that  a  deponent  has 
moved  within  100  miles  of  the  place 
of  trial  is  not  an  objection  to  the 
use  of  his  deposition,  unless  it  be 
shown  that  the  party  offering  it 
knew  of  such  change  of  residence  in 
time  to  subpoena  the  witness.  Mer- 
rill V.   Dawson,   Hemp.   563,   17  Fed. 
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Cas.  9,469;  Russell  v.  Ashley,  Hemp. 
546,   21    Fed.    Cas.    No.    12,150. 

81.  Where  a  person  cannot  be  re- 
quired to  attend  as  a  witness  on  the 
trial  of  a  civil  action  except  in  the 
county  of  his  residence,  the  fact  that 
he  is  temporarily  at  the  place  of  trial 
will  not  render  his  deposition  inad- 
missible. Waite  V.  Teeters,  36  Kan. 
604,  14  Pac.  146.  See  also  Benjamin 
V.  Metropolitan  St.  R.  Co.,  133  Mo. 
274,  34  S.  W.  590. 

82.  Spear  v.  Coon,  32  Conn.  292; 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
2  Ind.  Ter.  407,  51  S.  W.  1,067; 
Markoe  v.  Aldrich,  i  Abb.  Pr.  (N. 
Y.)  55;  Gallup  V.  Spencer,  19  Vt. 
327 ;  Johnson  v.  Sargent,  42  Vt.  195 ; 
Leatherberry  v.  Radcliffe,  5  Cranch 
C.  C.  550,  15  Fed.  Cas.  No.  8,163; 
Pettibone  v.  Derringer,  i  Robb.  Pat. 
Cas.  152,  4  Wash.  C.  C.  215,  19  Fed 
Cas.  No.   11,043. 

"  It  could  never  have  been  in- 
tended that  every  time  the  witness 
takes  a  new  departure  from  the  state, 
a  new  order  is  to  be  granted,  and  a 
repetition  of  the  same  examination 
is  to  be  made.  This  would  be  multi- 
plying work  without  an  adequate  ob- 
ject." Markoe  v.  Aldrich,  i  Abb. 
Pr.    (N.   Y.)    55. 

Failure    to    Retake Where    the 

deposition  of  a  plaintiff  was  given  in 
a  distant  state  upon  notice,  but  in 
the  absence  of  the  defendant,  it  was 
admitted  in  evidence  upon  proof  that 
the  plaintiff  was  then  absent  from 
the  state,  though  since  giving  his 
deposition  he  had  been  in  the  town 
where  the  defendant  resided  for  sev- 
eral weeks  and  could  have  given  a 
new  deposition.  Spear  v.  Coon,  32 
Conn.  292. 

Failure    to    Subpoena The    fact 

that  a  non-resident  deponent  has 
been  within  the  jurisdiction  after 
giving  his  deposition,  and  has  not 
been  subpoenaed,  is  not  an  objec- 
tion to  the  admission  of  the  deposi- 
tion in  evidence.     Sturm  v.  Atlantic 
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D.  Absence  of  Deponent  From  Jurisdiction.  —  Various  stat- 
utes provide  for  the  use  of  depositions  where  deponents  are  absent 
from  the  country,  or  state,  or  county,  at  the  time  of  the  trial,  or 
are  beyond  a  certain  distance  from  the  place  where  the  court  is 
sitting.*^     The  absence  of  the  witness  should  be  clearly  and  posi- 


Mut.  Ins.  Co.,  6  Jones  &  S.   (N.  Y.) 
281. 

83.  United  6"/af^.y.  —  Ridgvvay  v. 
Chequier,  i  Cranch  C.  C.  4,  20  Fed. 
Cas.  No.  11,813;  Leatherberrv  v. 
Radclifife,  5  Cranch  C.  C.  550,  15  Fed. 
Cas.  No.  8,163;  Patapsco  Ins.  Co.  v. 
Southgate,  5  Pet.  604;  Texas  &  P. 
R.  Co.  V.  Reagan,  55  C.  C.  A.  427, 
118  Fed.  815. 

California.  —  People  v.  Riley,  75 
Cal.  98,  16  Pac.  544;  Renton  v.  Mon- 
nier,  y7  Cal.  449,  19  Pac.  820. 

Connecticut.  —  Spear  v.  Coon.  32 
Conn.  292. 

Indiana.  —  Percival  v.  Groff,  8 
Blackf.  233. 

Iowa.  —  Nevan  v.  Roup,  8  Iowa 
207. 

Kentucky.  —  Jenkins  v.  Richard- 
son, 6  J.  J.  Marsh.  441,  22  Am.  Dec. 
82;  Gilly  V.  Singleton,  3  Litt.  249; 
Louisville  &  N.  R.  Co.  v.  Shaw,  21 
Ky.  L.  Rep.  1,041,  S2  S.  W.  1,048.. 

Louisiana.  —  Kelly  v.  Benedict,  5 
Rob.   138. 

Maine.  —  Logan  v.  Monroe,  20  Me. 

257;  Brown  v.  Burnham,  28  Me.  38. 

Maryland.  —  Howard    v.    Moale,    2 

Har.  &  J.  249;  Matthews  v.  Dare,  20 

Md.  2r48. 

Massachusetts.  —  Livesey  v.  Ben- 
nett, 14  Gray  130;  Todd  v.  Bishop, 
136  Mass.  386. 

Mississippi.  —  Rowan  v.  Oden- 
heimer,  5  Smed.  &  M.  44. 

Missouri.  —  Huthsing  v.  Maus.  t,6 
Mo.  Id. 

Nebraska.  —  Sells  v.  Haggard,  21 
Neb.  357,  32  N.  W.  66;  William  B. 
Grimes  Dry  Goods  Co.  v.  Shaffer,  41 
Neb.  112,  59  N.  W.  741;  Lowe  v. 
Vaughan,  48  Neb.  651,  67  N.  W.  464. 
New  Icrsey.  —  Lawrence  v.  Finch, 
17  N.  J.  Eq.  234;  Burley  v.  Kitchell,, 
20  N.  J.  L.  305- 

Nezv  York.  —  Guyon  v.  Lewis,  7 
Wend.  26;  Nixon  v.  Palmer,  10 
Barb.  175;  Roberts  v.  Carter,  28 
Barb.  462;  Donnell  v.  Walsh.  6 
Bosw.  621 ;  Carman  r>.  Kelly,  5  Hun. 
283;  Sturm  V.  Atlantic  Mut.  Ins.  Co., 


6  Jones  &  S.  281 ;  Markoe  v.  Aldrich. 

1  Abb.  Pr.  55;  Bronner  v.  Frauen- 
thal,  37  N.  Y.   166. 

North  Carolina.  —  Meredith  z'. 
Kent,  I  Mart,  28;  Earnhardt  v. 
Smith,  86  N.  C.  473;  Branton  v. 
O'Briant,  93  N.  C.  99- 

Pennsylvania.  —  Scott  v.   Province, 

2  Pittsb.  Leg.  J.  (Pa.)  134,  i  Pittsb. 
R.  189;  Rankin  v.  Cooper,  2  Browne 
13;  Pennock  v.  Freeman,  l  Watts 
401 ;  Haupt  V.  Henningcr,  37  Pa.  St. 
138;  Waters  v.  Wing,  59  Pa.  St.  211; 
Carpenter  v.  Groff,  5  Serg.  &  R.  162. 

Texas.  — Post  v.  State,  10  Tex. 
App.  579;  Ballinger  v.  State,  11  Tex. 
App.  323;  Cowell  V.  State,  16  Tex. 
App.  57;  Parker  v.  State,  18  Tex. 
App.  72;  Golden  v.  Stat<?.  22  Tex. 
App.  I,  2  S.  W.  531 ;  O'Shear  v. 
Twohig,  9  Tex.  336 ;  Wright  v.  Reed, 
S7  Tex.  265. 

Washington.  —  Hennessy  v.  Niag- 
ara Fire  Ins.  Co.,  8  Wash.  91,  35 
Pac.  585,  40  Am.   St.  Rep.  892. 

Absent  Party — The  deposition  of 
a  party  absent  from  the  jurisdiction 
is  admissible.  Folks  v.  Burnett,  47 
Mo.  App.  564. 

Taken  Within  Jurisdiction —  If 
the  deponent,  is  absent  from  the 
jurisdiction  at  the  time  of  the  trial, 
his  deposition  may  be  used  though 
it  was  taken  within  the  jurisdiction. 
Louisville  &  N.  R.  Co.  v.  Shaw,  21 
Ky.  L.  Rep.  1,041,  53  S.  W.  1,048; 
William  B.  Grimes  Dry  Goods  Co.  f. 
Shaffer,  41  Neb.  112,  59  N.  W.  741; 
Barnhardt  v.  Smith,-  86  N.  C.  473". 
Johnson  v.  Sargent,  42  Vt.  195.  But 
see  Alexander  v.   Walker,  35   N.   C. 

It  is  immaterial  that  the  witness 
did  not  leave  the  state  until  after 
one  term  had  elapsed.  Goodwyn  v. 
Lloyd,  8  Port.    (Ala.)   237. 

A  deposition  taken  upon  the 
ground  that  the  witness  was  about 
to  leave  the  state  was  admitted  in 
evidence  after  he  had  left  th?  state, 
though  he  testified  in  the  deposition 
that  he  then  had  no  purpose  of  leav- 
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tively  shown,  mere  hearsay  is  not  sufficient.^* 


ing.     Livesey    v.    Bennett,     14    Gray 
(Mass.)   130. 

Temporary  Absence It  is  suffi- 
cient to  show  the  temporary  absence 
of  the  witness  from  the  jurisdiction. 
Eddins  V.  Wilson,  i  Ala.  22,7. 

Ignoring  Subpoena —  Where  the 
deponent  has  left  the  state  after  be- 
ing served  with  subpoena,  his  depo- 
sition may  be  read.  Rowan  v.  Oden- 
heimer,  5  Smed.  &  M.  (Miss.)  44; 
Meredith  v.  Kent,  i  Mart.  (N.  C.) 
28. 

Collusion  With  Party —  Under 
the  IMissouri  statute  it  must  be 
shown  that  the  absence  of  the  wit- 
ness is  without  tha  connivance  or 
collusion  of  the  party  offering  the 
deposition.  Carpenter  v.  Lippitt,  77 
Mo.  242. 

An  objection  to  the  admission  of 
a  deposition  on  a  trial  for  felony  on 
the  ground  that  the  absence  of  the 
deponents  was  by  the  procurement 
of  the  prosecuting  attorney  was  over- 
ruled, where  it  appeared  that  they 
had  been  swindled  out  of  their 
means  by  the  accused,  and  that  the 
prosecuting  attorney  had  sent  them 
to  their  home  in  another  state,  as 
an  act  of  humanity.  Golden  v.  State, 
22  Tex.  App.  I,  2  S.  W.  531. 

Determining  Distance —  In  deter- 
mining whether  a  witness  lives  with- 
in a  certain  distance  of  the  place  of 
trial,  the  usual  and  customary  route 
of  travel  should  control.  Powers  v. 
Powers,  21  Ky.  L.  Rep.  597,  52  S.  W. 

845- 

84.    Tompkins   v.   Wiley,   6  Rand. 

(Va.)   241. 

Absence  of  Party —  Stricter  proof 
is  required  where  a  party  ofifers  his 
own  deposition.  Turner  v.  Lau- 
bagh,  6  Kulp  (Pa.)  368;  s.  c.  Kel- 
ler V.  Labaugh,  11  Pa.  Co.  Ct.  R. 
633.  See  also  Johnson  v.  McDuflfee, 
83  Cal.  30,  23  Pac.  214. 

Hearsay The  absence  of  a  wit- 
ness from  the  jurisdiction  must  be 
shown  by  someone  who  can  speak  of 
his  own  knowledge.  Robinson  v. 
Markis,  2  M.  &  Rob.  (Eng.)  375- 
See  also  Proctor  v.  Lainson,  7  Car. 
&  P.  (Eng.)  629.  The  testimony  of 
a  witness  that  he  had  met  a  gentle- 
man from  the  place  where  the  depo- 
sition  was  taken  who  had  informed 
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him  that  the  deponent  had  sailed  for 
Europe  was  held  insufficient  to 
authorize  the  reading  of  the  deposi- 
tion. Collins  V.  Lowry,  2  Wash. 
(Va.)  75- 

Proof  of  Residence  Out  of  Juris- 
diction—  An  affidavit  that  the  de- 
ponent is  a  resident  of  another  state 
or  territory  is  sufficient  prima  facie 
proof  for  the  admission  of  his  dep- 
osition. Ballinger  v.  State,  11  Tex. 
App.  323.  An  affidavit  for  a  con- 
tinuance filed  in  the  case  which 
showed  that  the  witness  lived  in  an 
adjoining  county  was  held  sufficient 
proof  that  he  did  not  reside  in  the 
county  where  the  case  was  tried. 
Wright  V.  Reed,  27  Tex.  265. 

Attempt  to  Serve  Process A  re- 
turn to  a  subpoena  of  not  found  in 
the  county  is  insufficient  where  the 
court  has  power  to  subpoena  wit- 
nesses residing  in  adjoining  counties. 
O'Conner  v.  O'Conner,  27  Ind.  69; 
Hirons  v.  Griffin,  2  Har.   (Del.)  479. 

Testimony  of  a  witness  that  he  did 
not  know  where  deponent  was  and 
the  fact  that  attachments  for  him 
had  been  issued  to  various  counties 
and  returned  not  found  were  held  not 
sufficient  proof  of  his  absence  from 
the  jurisdiction.  Pinkney  v.  State, 
12  Tex.  App.  352. 

A  return  of  not  found,  upon  at- 
tachments for  deponent  issued  to 
every  county  in  the  state,  was  held 
not  to  be  sufficient  evidence  that  he 
was  out  of  the  state.  Martinas  v. 
State,  26  Tex.  App.  91,  9  S.  W.  356. 

It  must  be  shown  that  due  dili- 
gence was  used  to  serve  the  sub- 
poena and  especially  that  inquiry 
was  made  at  the  last  place  of  abode 
of  the  deponent.  Pettibone  v.  Der- 
ringer, I  Robb.  Pat.  Cas.  152,  4 
Wash.   C.   C.  215,   19  Fed.  Cas.   No. 

11,043-  ,       _, 

Evidence  that  a  person  employed 
to  serve  subpoenas  for  a  district  at- 
torney called  at  two  hotels  in  the 
city  of  New  York,  where  he  was  in- 
formed by  the  district  attorney  that 
the  witness  stopped  when  he  was  in 
the  city,  and  made  inquiry  of  the  bar- 
keepers at  those  places,  and  was  in- 
formed that  the  witness  was  not  at 
either  place  and  did  not  live  in  New 
York,  to  their  knowledge,  was  held 
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insufficient  proof  of  deponent's  ab- 
sence from  the  city.  Barron  v. 
People,  I  N.  Y.  386. 

Evidence  that  the  deponent  has 
lately  left  the  state,  and  that  every 
reasonable  effort  has  been  made  to 
find  him  and  serve  him  with  sub- 
poena, is  sufficient.  Roberts  v.  Car- 
ter, 28  Barb.    (N.  Y.)   462. 

Evidence  that  diligent  inquiry  had 
been  made  for  the  deponent  and  that 
all  information  regarding  him  had 
been  followed  up,  and  that  subpoenas 
had  been  sent  to  several  counties 
where  he  might  be  found  without 
finding  him,  was  held  suthcient  proof 
of  his  absence  from  the  state.  Peo- 
ple V.  Riley,  75  Cal.  98,  16  Pac.  544- 

Intended  Departure.  —  Evidence 
that  the  deponent  had  departed  with 
his  family  for  a  neighboring  state 
shortly  before  the  term  of  court  was 
held  sufficient  proof  of  his  absence 
irom  'the  state.  M'Cutchen  v. 
M'Cutchen,  9  Port.   (Ala.)   650. 

Evidence  that  the  deponent  had 
started  for  a  place  in  another  county 
so  recently  as  to  make  his  return 
since  then  impossible  was  held  suffi- 
cient. O'Shea  V.  Twohig,  9  Tex. 
336. 

The  testimony  of  the  witness  in 
his  deposition  that  he  was  about  to 
leave  the  state,  together  with  proofs 
that  he  had  not  returned  to  his  then 
place  of  residence,  was  held  to  raise 
a  presumption  of  his  continuing  ab- 
sence from  the  state.  Stockton  v. 
Graves,  10  Ind.  294. 

Evidence  that  the  deponent  told 
the  party  offering  his  deposition,  at 
the  time  of  taking  it,  that  he  ex- 
pected to  leave  the  state  and  that  such 
party  had  not  seen  him  since  that 
time,  though  he  had  been  accustomed 
to  see  him  previously,  and  that  de- 
ponent was  a  journeyman  carpenter 
without  fixed  habitation  and  in  pur- 
suit of  employment,  was  held  to  be 
sufficient  proof  of  his  absence  from 
the  state.  Guyon  v.  Lewis,  7  Wend. 
(N.  Y.)    26. 

A  certificate  of  the  magistrate  that 
the  cause  for  taking  lb:  deposition 
was  that  the  deponent  was  about  to 
leave  the  state  not  to  return  in  time 
for  the  trial,  and  the  return  of  a 
constable  to  a  subpoena  for  him  of 
not  found,  upon  diligent  inquiry  and 
search,  were  held  sufficient  proof  of 


his  abs'ence  from  the  state.  Kinney 
V.  Bcrran,  6  Gush.  (Mass.)  394. 

Evidence  that  the  witness  was  seen 
to  board  a  train  twenty  days  before 
and  was  heard  to  declare  his  inten- 
tions of  going  to  a  distant  city  was 
held  insufficient  evidence  of  his  ab- 
sence from  the  jurisdiction.  State  v. 
Parker,   16  Nev.  79. 

Departure  and  Letters Evidence 

that  the  deponent  left  the  state  with 
his  family  to  go  to  another  state, 
and  that  letters  had  been  received 
from  his  wife  postmarked  in  that 
state,  was  held  sufficient  evidence  of 
his  absence  from  the  state  where  his 
deposition  was  given.  Parker  v. 
State,  18  Tex.  App.  yz. 

Letters —  Evfd'ence  of  persons 
within  the  state  receiving  letters 
from  the  deponent  from  out  of  the 
state  since  the  giving  of  his  deposi- 
tion, is  prima  facie  evidence  of  the 
deponent's  absence  from  the  state. 
Carman  v.  Kelly,  5  Hun  (N.  Y.)  283. 

A  letter  received  from  the  de- 
ponent in  another  state,  stating  that 
he  was  permanently  located  there,  is 
sufficient  evidence  that  he  has  re- 
moved from  the  state  where  the  case 
is  pending.  Post  v.  State,  10  Tex. 
App.  579- 

Inquiries. —  Testimony  that  in- 
quiries had  been  made  for  the  de- 
ponent at  his  former  place  of  busi- 
ness and  at  other  places  of  various 
people  who  had  known  him,  and  that 
they  did  not  know  where  he  was,  but 
understood  that  he  was  in  another 
state,  was  held  sufficient  preliminary 
proof  to  admit  his  deposition.  Ren- 
ton  V.  Monnier,  yj  Cal.  449,  19  Pac. 
820. 

Testimony  of  a  witness  that  he 
had  last  seen  deponent  about  six 
weeks  previously,  but  not  stating  his 
habits  of  intercourse  with  the  de- 
ponent, and  that  he  had  called  on  the 
morning  of  the  trial  at  deponent's 
house  and  been  informed  by  his  wife 
that  deponent  had  gone  to  Chicago, 
without  stating  how  long  before,  was 
held  insufficient  proof  of  deponent's 
absence  from  the  state.  Fry  v.  Ben- 
nett, 4  Duer  (N.  Y.)  247,  i  Abb.  Pr. 
289. 

Proof  of  Sailing.  — As  to  the  suf- 
ficiency of  the  proof  of  saili"'^  to  a 
foreign  country,  see  Carruthers  v. 
Graham,  Car.  &  M.   (Eng.)  5;  Vari- 
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Diligence  to  Procure  Attendance.  —  In  a  few  states,  a  party  offering 
the  deposition  of  a  witness  absent  from  the  jurisdiction  must  have 
made  a  reasonable  effort  to  procure  his  attendance  at  the  trial,*^  but 
such  requirement  is  not  general.^® 

E.  Death  of  Deponent.  —  The  death  of  a  deponent  is  sufficient 
ground  for  using  his  deposition  in  probably  all  jurisdictions.®^ 

F.  Inability  of  Deponent  to  Attend  the  Trial  From  Age. 
Infirmity,  Etc.  —  The  inability  of  a  deponent  to  attend  the  trial  and 
testify  from  age,  infirmity  or  sickness  is  a  very  common  ground 
for  the  admission  of  his  deposition.*®     His  inability  to  testify  at  the 


cas  V.  French,  2  Car.  &  K.  (Eng.) 
1,008;  Ward  V.  Wells,  i  Taunt. 
(Eng.)  461,  10  R.  R.  581;  Falconer 
V.   Hanson,    i    Camp.    171,    10   R.    R. 

663. 

It  will  be  presumed  because  the 
deponent  is  a  seafaring  man,  that 
he  has  departed  from  the  jurisdic- 
tion. Bowie  V.  Talbot,  i  Cranch  C. 
C.  247,  3  Fed.  Cas.  No.  1,732. 

An  affidavit  to  obtain  a  commis- 
sion which  stated  that  the  witness 
was  employed  in  the  United  States 
navy  was  held  sufficient  showing, 
prima  facie,  that  he  was  not  within 
the  jurisdiction  of  the  court.  Gold- 
ing  V.  The  America,  20  La,  Ann,  455- 

Waiver  of  Proof —  A  party  is 
bound  by  an  express  waiver  of  proof 
of  the  absence  of  a  deponent  when 
his  deposition  is  oflfered  at  the  trial. 
Estate  of  Larned,  70  Cal.  140,  n 
Pac.  587. 

85.  Subpoena  for  Absent  Wit- 
ness  Under  some  statutes  a  wit- 
ness, who  is  without  the  distance 
prescribed  for  the  use  of  his  deposi- 
tion but  within  the  state,  must  be 
subpoenaed.  Sparrow  v.  Blount,  90 
N.  C.  514- 

It  was  formerly  held  that  a  sub- 
poena must  be  served  upon  a  witness 
who  resided  more  than  100  miles 
from  the  place  of  sitting  of  a  federal 
court.  Brown  v.  Galloway,  Pet.  C. 
C.  291,  4  Fed.  Cas.  No.  2,006. 

It  has  been  held  necessary  to  s-erv^e 
a  subpoena  where  possible  to  keep 
a  witness  within  the  jurisdiction. 
Ellis  V.  Planters'  Bank,  7  How. 
(Miss.)  235;  Mifflin  v.  Bingham,  i 
Dall.    (Pa.)    272. 

86.  Jenkins  v.  Richardson,  6  J.  J. 
Marsh.    (Ky.)    441,  22  Am.  Dec.  82. 

When  it  was  clearly  shown  that 
the  deponent  is  not  within  the  juris- 
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diction,  a  subpoena  for  him  need  not 
have  been  issued.  Mifflin  v.  Bing- 
ham, I  Dall.  (Pa.)  272;  Rankin  v. 
Cooper,  2  Browne  (Pa.)  13;  Pen- 
nock  V.  Freeman,  i  Watts  (Pa.)  401 ; 
Covanhovan  v.  Hart,  21  Pa.  St.  495. 
60  Am.  Dec.  57;  Ueatherberry  v. 
Radclifife,  5  Cranch  C.  C.  550,  15 
Fed.  Cas.  No.  8,163;  Banert  v.  Day, 
3  Wash.  C.  C.  243,  2  Fed.  Cas.  No. 
836. 

87.  Lawrence  v.  La  Cade,  46 
Ark.  378;  Radclyflfe  v.  Barton,  161 
Mass.  227,  y]  N.  E.  yjy,  Lamberton 
V.  Windom,  18  Minn.  506;  Dearborn 
V.  Dearborn,  10  N.  H.  473;  Lawrence 
V.  Finch,  17  N.  J.  Eq.  234;  State  v. 
Valentine,  29  N.  C.  225;  Meader  v. 
Root,  II  Ohio  Civ.  Ct.  R.  81,  i  O. 
C.  D.  61 ;  United  States  Life  Ins. 
Co.  7'.  Ross.  42  C.  C.  A.  601,  102 
Fed.  722. 

Presumption  of  Death —  The  court 
presumed  that  witnesses  were  dead 
who  had  given  their  depositions 
forty  years  before  and  were  at  that 
time  from  forty-nine  to  eighty  years 
of  age.  Colvert  v.  Millstead,  5  Leigh 
(Va.)  88. 

88.  £«g/a>icf.  —  Watkins  v.  Atchi- 
son, 10  Hare,  App.  (Eng.)  46. 

^/abawo.  — Worthy  v.  Patterson, 
20  Ala.  172;  Reese  v.  Beck,  24  Ala. 
651 ;  Henry  v.  Northern  Bank,  63 
Ala.  527. 

Delaii'are.  —  Van  v.  Draper,  2 
Houst.  126. 

Georgia.  —  Weaver  v.  Peteet,  26 
Ga.  292. 

Indiana.  —  Norris  v.  Norris,  3 
Ind.  App.  500,  28  N.  E.  1,014- 

Kentucky.  —  Cantrell  v.  Hewlett,  2 
Bush  311. 

Maine.  —  Goodwin  v.  Mussey,  4 
Me.  88;  Chase  v.  Springvale  Mills 
Co.,  75  Me.  156. 
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New    York.  —  McArthur   v.    Soule, 

5  Hun  63 ;  Jackson  v.  Perkins,  z 
Wend.  308;  Clark  v.  Dibble,  16 
Wend.  601 ;  Sheldon  v.  Wood,  2 
Bosw.  267. 

North  Carolina.  —  Barton  v.  Mor- 
phis,  15  N.  C.  240;  Willeford  v. 
Bailey,  132  N.  C.  402,  43  S.  E.  928. 

Pennsylvania.  —  Beitler  v.  Study, 
ID  Pa.  St.  418;  Covenhaven  v.  Hart, 
21  Pa.  St.  495,  60  Am.  Dec.  57. 

South  Carolina.  —  Sims  v.  Syns,  3 
Brev.  252. 

Texas.  —  Stewart  v.  State,  (Tex. 
Civ.  App.),  26  S.  W.  203. 

Virginia.  —  Pollard  v.  Lively,  2 
Gratt.  216;  Nuckols  v.  Jones,  8  Gratt. 
267 ;  Lynch  v.  Thomas,  3  Leigh  682. 

Illness  of  Deponent —  The  depo- 
sition of  a  witness  who  has  been  in 
court,  but  has  been  compelled  by 
sickness  to  return  home,  may  be 
read.  Kirton  v.  Bull,  168  Mo.  622, 
68  S.  W.  927. 

The  testimony  of  a  witness  upon 
a  former  trial  has  been  admitted  in 
evidence  where  he  was  unable  from 
illness  to  attend  court,  in  the  absence 
of  any  statute  upon  the  subject. 
Chase  v.  Springvale  Mills  Co.,  75 
Me.    156;    Rogers   v.   Raborg,  2  Gill. 

6  J.  (Md.)   54- 

89.  Brooks  v.  Ashburn,  9  Pa.  297  ; 
Haun  V.  Wilson,  28  Ind.  296 ;  Sax 
V.  Davis,  71  Iowa  406,  32  N.  W.  403; 
Taylor  v.  Whiting,  4  T.  B.  Mon. 
(Ky.)  364;  Emlaw  v.  Emlaw,  20 
Mich.  11;  Neely  v.  Planters'  Bank,  4 
Smed.  &  M.  (Miss.)  113;  Ellis  v. 
Planters'  Bank,  7  How.  (Miss.)  235; 
Jackson  v.  Rice,  3  Wend.  (N.  Y.) 
180,  20  Am.  Dec.  683 ;  Nuckols  v. 
Jones,  8  Gratt.  (Va.)  267;  Tayloe  v. 
Smith,  10  Gratt.  (Va.)  557;  Weed 
V.  Kellogg,  6  McLean  44,  29  Fed. 
Cas.  No.  17,345;  Banert  v.  Day,  3 
Wash.  C.  C.  243,  2  Fed.  Cas.  No. 
836;  Barton  v.  North  Staffordshire 
R.,  56  L.  T.  (Eng.)  601,  35  W.  R. 
536. 

Feeble  Health — It  is  not  suffi- 
cient to  show  that  the  deponent  is  in 
"  feeble  health."  Lund  v.  Dawes,  41 
Vt.  370. 

Bodily  Infirmity.  —  Proof  that  the 
deponent  was  unable  to  attend  court 
from  "bodily  indisposition"  was 
held  insufficient  under  a  statute  pro- 


viding for  reading  the  deposition  of 
witnesses  unable  to  attend  from  age 
or  "  bodily  infirmity."  Brooks  v. 
Ashburn,  9  Ga.  297. 

Proof  that  a  witness  who  has  been 
subpoenaed  was  infirm  and  unable  to 
leave  his  home  twelve  days  before 
the  trial  raises  a  prima  facie  pre- 
sumption that  he  is  unable  to  attend 
court.  Worthy  v.  Patterson,  20  Ala. 
172. 

Proof  that  the  deponent  was 
seventy-four  years  of  age  and  that 
she  could  not,  in  the  judgment  of 
another,  endure  the  fatigue  of  a 
journey  to  the  place  of  trial  without 
serious  hazard  to  her  health  was 
held  to  justify  the  use  of  her  deposi- 
tion. Jackson  v.  Perkins,  2  Wend. 
(N.  Y.)  308. 

For  other  cases  illustrating  the 
sufficiency  of  evidence  of  inability  to 
attend  court,  see  In  re  McConkry's 
Estate,  ID  Civ.  Proc.  (N.  Y.)  178; 
Sheldon  v.  Wood,  2  Bosw.  CN.  Y.) 
267. 

Inability  to  Walk —  Evidence  that 
the  deponent  was  seventy-five  years 
old  and  suffering  from  rheumatism 
and  only  able  to  walk  about  her 
house  with  the  aid  of  a  cane,  was 
held  sufficient  to  justify  the  admis- 
sion of  her  deposition  though  a  phy- 
sician testified  that  she  might  be  able 
to  attend  court  without  injurj'. 
Norris  v.  Norris,  3  Ind.  App.  500,  28 
N.  E.   1,014. 

The  court  refused  to  admit  the 
deposition  of  a  witness  who  was  un- 
able to  walk,  but  who  had  been 
within  ten  miles  of  the  court  house 
a  few  days  before,  and  could  safely 
be  brought  there  in  a  carriage. 
Pipher  v.  Lodge,  16  Serg.  &  R. 
(Pa.)   214. 

Paralysis.  —  The  deposition  of  a 
witness  who  was  aged  and  very  in- 
firm from  a  recent  attack  of  paralysis 
was  admitted  in  evidence.  Van  v. 
Draper,  2  Houst.  (Del.)  126.  See 
also  Rogers  v.  Raborg,  2  Gill.  &  J. 
(Md.)  54;  Covanhovan  v.  Hart.  21 
Pa.  St.  495,  60  Am.  Dec.  57. 

Insanity —  Insanity  of  a  deponent 
is  a  "bodily  infirmity"  authorizing 
the  use  of  his  deposition.  Stewart 
V.  State,  (Tex.  Civ.  App.),  26  S.  W. 
203. 
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G.  Presumption  as  to  Continuance  of  Cause  for  Taking. 
a.  Absence  From  Jurisdiction.  —  It  will  be  presumed,  prima  facie, 
that  a  deponent  who  gave  his  deposition  in  another  jurisdiction  is 
absent  from  the  jurisdiction  of  the  court  at  the  time  of  the  trial.°° 

b.  Age  and  Iniirmity.  — In  some  cases,  generally  under  special 


Sickness  in  Family — That  the 
deponent  was  the  mother  of  a  child 
so  sick  that  she  could  not  leave  it 
was  held  to  authorize  the  use  of  her 
deposition.  Avery  v.  Woodruff,  i 
Root  (Conn.)  76. 

The  attendance  of  the  wife  at  the 
bedside  of  her  sick  husband  is  not 
such  an  infirmity  as  will  authorize 
the  admission  of  her  deposition. 
Boise  V.  Atchison,  T.  &  S.  F.  R.  Co., 
6  Okla.  243,  51   Pac.  662. 

Advanced  pregnancy  of  deponent 
is  cause  for  using  her  deposition. 
Clark  V.  Dibble,  16  Wend.  (N.  Y.) 
601 ;  Barton  v.  iMorphis,  15  N.  C 
240;  Beitler  v.  Study,  10  Pa.  St.  418. 

Other  Causes — The  fact  that  the 
official  duties  of  the  deponent  as 
prosecuting  attorney  of  a  circuit  re- 
quired his  attendance  at  the  time  of 
the  trial  at  a  different  place,  was  held 
prima  facie  sufficient  to  authorize  the 
admission  of  his  deposition,  where 
the  statute  provided  for  using  the* 
depositions  of  witnesses  unable  by 
age,  sickness,  "  or  otherwise  "  to  at- 
tend court.  Coons  v.  Thompson,  4 
Blackf.  (Ind.)  8.  See  also  sub-title 
"  Grounds    for   Taking    Depositions." 

Character  of  Evidence — The  in- 
ability of  the  deponent  was  permitted 
to  be  shown  by  answers  as  to  his 
condition  put  to  him  shortly  before 
the  trial,  by  one  of  the  parties  who 
was  not  a  medical  expert.  McAr- 
thur  V.  Soule,  5  Hun  (N.  Y.)  6r 
A  return  of  not  found  upon  a  sub- 
poena issued  only  a  few  days  before 
the  trial  is  not  sufficient  evidence 
that  the  witness  is  unable  to  attend 
court.  Jones  v.  Greenolds,  i  Cranch 
C.  C.  339,  13  Fed.  Cas.  No.  7,464. 

Rebutting  Presumption —  Where 
the  age  and  infirmity  of  the  witness 
are  shown  by  the  magistrate's  certifi- 
cate, the  present  ability  of  the  de- 
ponent to  attend  court  may  be  shown 
by  the  other  party.  West  Boylston 
V.    Sterline,   17   Pick.    (Mass.)    126. 

90.  United  5"^afej.  —  Texas  &  P. 
R.  Co.  V.  Reaean,  55  C.  C.  A.  427, 
118  Fed.  815;  Patapsco  Insurance  Co. 
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V.  Southgate,  30  U.  S.  (5  Pet.)  604. 
8  L.  Ed.  243- 

Delazvare.  —  Parker  v.  Welsh,  4 
Houst.  233. 

Kentucky. — Jenkins  v.  Richard- 
son, 6  J.  J.  Marsh.  441,  22  Am.  Dec. 
82;   Gilly  V.   Singleton,  3  Litt.  249. 

Maine.  —  Logan  v.  Monroe,  20  Me. 
257;  Brown  v.  Burnham,  28  Me.  38. 

Missouri.  —  Michael  v.  Matheis,  77 
Mo.  App.  556. 

Nebraska.  —  Sells  v.  Haggard,  21 
Neb.  357,  32  N.  W.  66;  Lowe  v. 
Vaughan,  48  Neb.  651,  67  N.  W. 
464. 

New  Jersey.  —  Burley  v.  Kitchell, 
20  N.  J.  L.  305. 

Nezv  York.  —  Nixon  v.  Palmer,  10 
Barb.    175. 

Pennsylvania.  —  Waters  v.  Wing, 
59  Pa.   St.  211. 

South  Carolina.  —  Kaufman  v. 
Caughman,  49  S.  C.  159,  27  S.  E.  16; 
Oliver  V.  Columbia,  N.  &  L.  R.  Co., 
65  S.  C.  I,  43  S.  E.  307- 

r^xa.f.  —  Cowell  v.  State,  16  Tex. 
App.  57- 

Vermont.  —  Randolph  v.  Wood- 
stock, 35  Vt.  291. 

West  Virginia.  —  Hoopes  v.  De- 
vaughn,  43  W.  Va.  447,  27  S.  E.  251. 

See  also  Burpee  v.  Carvill,  3  Pug. 
(New  Bruns.)  141;  Donnell  v. 
Walsh,  6  Bosw.    (N.  Y.)   621. 

Contra.  —  Gardner  v.  Bennett,  6 
Jones  &  S.   (N.  Y.)    197- 

Presumption  of  Absence —  This 
presumption  is  not  overcome  by  the 
testimony  of  the  witness  in  his  dep- 
osition that  he  expects  to  be  present 
at  the  term  of  court  at  which  the 
cause  is  to  be  tried.  Nevan  v.  Roup, 
8  Iowa  207.  Nor  by  evidence  that 
the  witness  had  been  within  the  dis- 
tance prescribed  for  his  attendance 
during  the  interval  between  the  giv- 
ing of  his  deposition  and  the  time 
of  the  trial.  Brown  v.  Burnham.  28 
Me.  38.  The  rule  is  the  same  where 
the  deposition  of  a  witness  is  taken 
in  another  state,  though  he  has  no 
home  or  family.  Gould  v.  Crawford, 
2  Pa.  St.  89. 
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statutes,  courts  have  presumed  the  continuance  of  the  inability  of  a 
deponent  to  attend  court  from  age  and  infirmity."  But  ordinarily, 
neither  illness^-  of  a  deponent  at  the  time  of  giving  his  deposition 
nor  age''^^  alone  will  be  presumed  to  prevent  his  testifying  upon  the 
trial. 

H.  Proof  of  Ground  for  Using.  —  a.  By  Return  of  Subpoena. 
Some  authorities  seem  to  hold  that  the  inability  of  a  deponent  to 
attend  court  should  ordinarily  be  shown,  in  part,  by  the  service  of 
subpoena.***    But  if  the  disability  of  the  deponent  is  clearly  shown, 


Under  Federal  Statute — Where  a 
witness  examined  de  bene  esse  under 
the  federal  statute  lived,  at  the  time 
of  the  examination,  more  than  lOO 
miles  from  the  place  of  the  trial,  it 
will  be  presumed  that  he  continues 
to  reside  at  such  place.  Patapsco 
Ins.  Co.  V.  Southgate,  5  Pet.  (U.  S.) 
604. 

Where  Deposition  Taken  in  Juris- 
diction  It    was    held    that    it    need 

not  be  shown  that  a  non-resident 
witness  was  not  within  the  jurisdic- 
tion, though  his  deposition  was 
taken  in  the  state.  Gilly  v.  Single- 
ton, 3  Litt.    (Ky.)   249. 

Contra. — Johnson  v.  Fowler,  4 
Bibb  (Ky.)  521. 

Where  Deponent  is  Frequently  in 
Jurisdiction —  But  it  was  held  that 
where  the  witness  frequently  came  to 
the  place  of  trial,  inquiry  should  be 
made  at  his  usual  stopping  place  in 
the  city.  Gardner  v.  Bennett,  6 
Jones  &  S.  (N.  Y.)  197.  Evidence 
that  the  deponemt  resides  in  another 
state  and  that  inquiry  has  been  made 
at  his  usual  place  of  abode  in  the 
state  without  finding  him,  is  sufficient 
evidence  of  his  absence  from  the 
state.  Bronner  v.  Frauenthal,  ^y  N. 
Y.  166.  Evidence  that  the  witness 
resides  v;ithout  the  state  and  return 
of  not  found  on  a  subpoena  for  him 
are  sufficient  proof  to  admit  his  depo- 
sition in  evidence.  Kelly  v.  Bene- 
dict. 5  Rob.    (La.)    138. 

91.  Weaver  v.  Peteet,  26  Ga.  292; 
Pierson  v.  Catlin,  18  Vt.  77;  Hen- 
nessy  v.  Niagara  Fire  Ins.  Co.,  8 
Wash.  91,  35  Pac.  585,  40  Am.  St. 
Rep.  892. 

Presumption  of  Infirmity —  But 
that  the  deponent  was  seventy-five 
years  old  and  infirm  when  he  gave 
his  deposition  was  held  insufficient 
proof  of  his  inability  to  attend  court. 
Ails  V.  Sublit,  3  Bibb   (Ky.)   204. 


Where  the  witness  stated,  in  a 
deposition  given  more  than  four 
years  before,  that  he  then  lived  more 
than  twenty  miles  from  the  place  of 
trial,  and  was  over  sixty  years  of 
age,  and  had  been  long  afflicted  with 
a  disease  that  made  traveling  im- 
practicable, it  was  held  that  his  depo- 
sition should  be  admitted  without 
further  preliminary  proofs.  Todd  v. 
Martin,   15  Ky.  L.  Rep.  238. 

92.  Haun  v.  Wilson.  28  Ind.  296. 
But  see  Hunsinger  v.  Hafer,  no  Ind. 
390,  II  N.  E.  463- 

Inability  to  attend  the  trial  from 
permanent  sickness  does  not  mean 
that  the  sickness  should  be  incurable, 
but  that  it  should  be  of  that  degree 
of  permanency  to  make  it  last  be- 
yond the  time  of  the  impending  trial. 
Beaufort  v.  Crawshay,  i  H.  &  R. 
(Eng.)  638,  35  L.  J.,  C.  P.  342,  L. 
R.  I  C.  P.  699,  12  Jur.  N.  S.  709,  14 
L.  T.  729,  14  W.  R.  989. 

The  fact  that  the  deponent  was 
seventy-four  years  of  age  and  had 
suffered  from  injury,  but  was  able 
to  go  three  miles  to  the  place  where 
his  deposition  was  taken  a  year  be- 
fore, was  held  insufficient  proof  of 
his  inability  to  attend  court.  Sax  v. 
Davis,  71   Iowa  406,  32  N.  W.  403. 

93.  Age.  — That  the  deponent  is 
sixty-five  years  of  age  is  not  of  itself 
sufficient  proof  of  his  inability  to  at- 
tend court.  Banert  v.  Day,  3  Wash. 
C.  C.  243,  2  Fed.  Cas.  No.  836.  Nor 
is  the  fact  that  he  was  eighty  years 
of  age  when  he  gave  his  deposition. 
Jackson  v.  Rice.  3  Wend.  (N.  Y.) 
180,  20  Am.  Dec.  683.  See  also 
Darnall  v.  Goodwin,  i  Har.  &  J. 
(Md.)   282. 

94.  Mifflin  v.  Bingham,  i  Dal). 
(Pa.)  272;  Bibbey  v.  Metropolitan 
Life  Ins.  Co.,  3  Pa.  Dist.  R.  234; 
Coulter  V.  Purcell,  i  Overt.  (Tenn.) 
479;  Penns  v.  Ingraham,  2  Wash.  C. 
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the  issuance  of  a  subpoena  is  unnecessary.'^^  On  the  other  hand,  the 
mere  service  of  subpoena  and  the  failure  of  the  witness  to  attend 
court  are  not  sufficient  proof  of  his  inabiUty  to  do  so.**^ 

b.  By  Certificate.  —  Ground  for  the  use  of  a  deposition  is  some- 
times shown  by  the  return  of  the  commissioner  or  officer  taking  it, 
aided  by  legal  presumption  of  the  continuance  of  the  cause  for  taking 
it  recited.''^ 

c.  By  Deposition.  —  It  may  be  shown  by  the  deposition  itself  that, 
at  the  time  it  was  taken,  the  deponent  was  a  non-resident,  or  lived 
more  than  the  prescribed  distance  from  the  place  of  trial,"*  or  was 
aged  and  infirm,'*''  or  expected  to  leave  the  jurisdiction.^ 

d.  Oath  or  Affidavit.  —  Proper  cause  for  the  use  of  a  deposition 
may  be  proved  by  the  oath  of  a  witness  in  court  f  or  it  may  be  proved 
by  the  affidavit  of  a  person  having  knowledge  of  the  facts.^ 


C.  487,  19  Fed.  Cas.  No.  10,944;  Ban- 
ert  V.  Day,  3  Wash.  C.  C.  243,  2  Fed. 
Cas.  No.  836;  Pettibone  v.  Derringer, 
I  Rob.  Pat.  Cas.  152,  4  Wash.  C.  C. 
215,  19  Fed.  Cas.  No.   11,043. 

95.  Van  v.  Draper,  2  Houst. 
(Del.)  126;  Covanhovan  v.  Hart,  21 
Pa.  St.  495,  60  Am.  Dec.  57;  Lynch 
V.  Thomas,  3  Leigh  (Va.)  682. 

96.  Parker  v.  Farr,  i  Browne 
(Pa.)  252;  O'Conner  v.  Layton,  2 
Am.  Law  Reg.  O.  S.  (Pa.)  121; 
Whitsell  V.  Crane,  8  Watts  &  S. 
(Pa)  369;  Minnir  v.  Echols,  2  Hen. 
&  M.  (Va.)  31. 

97.  See    sub-title    "The    Return." 

98.  Todd  V.  Martin,  15  Ky.  L. 
Rep.  238;  Todd  v.  Bishop,  136  Mass. 
386;  Sells  V.  Haggard,  21  Neb.  357, 
32  N.  W.  66;  Lowe  v.  Vaughan,  48 
Neb.  651,  67  N.  W.  464;  Michael  v. 
Matheis,  77  Mo.  App.  556;  Hoops 
z'.  Devaughn,  43  W.  Va.  447,  27  S. 
W.  251;  Hennessy  v.  Niagara  Fire 
Ins.  Co.,  8  Wash.  91,  35  Pac.  585,  40 
Am.  S.t.  Rep.  892.  But  see  Gardner 
V.  Bennett,  6  Jones  &  S.  (N.  Y.) 
197;  Pollard  V.  Lively,  2  Gratt.  (Va.) 
216;  Hinckley  v.  Beckwith,  23  Wis. 
328.  See  also  Abbott  v.  L'Homme- 
dieu,  ID  W.  Va.  677.  And  contra, 
Grinnan  v.  Mockbee,  29  Mo.  345. 

99.  Todd  V.  Martin,  15  Ky.  L. 
Rep.  238;  Pollard  v.  Lively,  2  Gratt. 
(Va.)   216. 

1.  Stockton  V.  Graves,  10  Ind. 
294;  Kinney  v.  Berran,  6  Cush. 
(Mass.)  394.  But  see  Livermore  v. 
Eddy,  33  Mo.  547. 

Intended  Departure  from  Juris- 
diction—  But,  of  course,  the  state- 
ment of  a   witness   in  his   deposition 
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that  he  is  about  to  leave  the  juris- 
diction is  not  of  itself  sufficient  evi- 
dence of  his  absence  therefrom  at  a 
time  considerably  later.  Wetherell 
V.  Patterson,  31  IMo.  458;  People  v. 
Hadden,  3  Denio   (N.  Y.)   220. 

Evidence  that  the  deponent  had 
stated  that  "  he  was  going  to  leave 
for  Europe  tomorrow,"  was  held  not 
to  be  sufficient  proof  of  his  absence 
from  the  state  three  months  after- 
wards. Gaul  V.  Wenger,  19  Mo. 
541.  The  statement  of  a  witness  in 
his  deposition  taken  four  months  be- 
fore the  trial,  that  the  expected  to 
leave  for  Texas,  and  the  return  of  a 
subpoena  not  found  were  held  not 
to  show  that  he  was  without  the 
jurisdiction  of  the  court.  Wetherell 
V.  Patterson,  31  Mo.  458. 

2.  Pinkney  v.  State,  12  Tex.  App. 
352;  Parker  v.  State,  18  Tex.  App. 
72.  See  also  Nuckols  v.  Jones,  8 
Gratt.   (Vt.)  267. 

The  "  professional  statement  of 
counsel "  is  not  sufficient  evidence 
that  a  deponent  is  unable  to  attend 
court.  Murdock  v.  McNeely,  i  Ohio 
Cir.  Ct.  R.  16. 

Oath  of  Party — It  was  held  that 
a  party  is  not  a  competent  witness 
to  prove  the  sickness  of  a  deponent. 
Willis  V.  Brown,  i  Mart.  (N.  C.)  52. 

Contra.  —  Keyser  v.  Rodgers,  50 
Pa.  St.  275. 

3.  Louisville  &  N.  R.  Co.  v. 
Shaw,  21  Ky.  L.  Rep.  1,041,  53  S. 
W.  1,048;  Patterson  v.  Wabash,  St. 
L.  &  P.  R.,  54  Mich.  91,  19  N.  W. 
761;  Sims  v.  Sims,  3  Brev.  (S.  C.) 
252;  Pollard  V.  Lively,  2  Gratt.  (Va.) 
216;    Tayloe    v.    Smith,     10     Gratt. 
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e.  Province  of  Court.  —  The  court,  and  not  the  jury,  should  pass 
on  the  sufficiency  of  the  preHminary  proofs.*  It  will  be  presumed,  in 
the  absence  of  a  contrary  record,  that  its  finding  is  correct.^ 

4,  Introduction  in  Evidence.  —  A.  The  Offer.  —  The  mere  filing 
of  a  deposition  is  not  sufficient ;  to  be  considered,  a  deposition  should 
be  offered  in  evidence." 

B.  Regularity  of  the  Deposition.  —  a.  In  General.  —  It  should 
appear,  either  from  the  return  of  the  commissioner  or  officer  taking 
the  deposition,  aided  generally  by  legal  presumptions,  or  from  other 
competent  evidence,  that  it  was  regularly  taken  and  returned^  by 


(Va.)  557;  Jones  v.  Greenolds,  i 
Cranch  C.  C.  339,  13  Fed.  Cas.  No. 
7464- 

It  seems  to  be  permissible  in  Mich- 
igan to  use,  for  this  purpose,  the 
affidavit  attached  to  the  notice 
of  taking  depositions.  Patterson  v. 
Wabash,  St.  L.  &  P.  R.,  54  Mich.  91, 
19  N.  W.  761.  The  affidavit  may  be 
made  by  the  deponent.  Styles  v.  De- 
catur, 131  Mich.  443,  91  N.  W.  622; 
Nuckols  V.  Jones,  8  Gratt.  (Va.)  267. 
Or  by  an  interested  party.  Jackson 
V.  Kent,  7  Cow.    (N.  Y.)    59. 

4.  But  it  was  held  that  after  the 
introduction  of  the  deposition  the 
question  as  to  whether  or  not  the  al- 
leged deponent  had  been  imperson- 
ated by  another  person  might  be 
submitted  to  the  jury.  Garner  v. 
Cutler,  28  Tex.  175. 

The  determination  of  the  question 
of  the  deponent's  ability  to  attend 
court  rests  largely  in  the  discretion 
of  the  trial  court.  Parks  v.  Dunkle, 
3  Watts  &  S.   (Pa.)  291. 

5.  Hunsinger  v.  Hafer,  no  Ind. 
390,  II  N.  E.  463;  Burley  v.  Kitch- 
ell,  20  N.  J.  L.  305- 

Presumption  of  Proper  Ruling'. 
The  same  presumption  exists  where 
depositions  have  been  admitted  in 
evidence  by  a  referee.  Stoddard  v. 
Hill,  38  S.  C.  38s,  17  S.  E.  138. 
Where  there  is  some  evidence  to 
support  the  finding  of  the  court  be- 
low, it  will  not  ordinarily  be  dis- 
turbed. Branton  v.  O'Vriant,  93  N. 
C.  99;  O'Conner  v.  Layton,  2  Am. 
Law.    Reg.    O.    S.    (Pa.)    121. 

6.  A  referee  need  not  consider 
depositions  filed  in  the  case  but  not 
offered  in  evidence.  Myers  v.  Rob- 
erts, 35  Fla.  25s,  17  So.  358.  But  see 
Equitable  Loan  &  Investment  Co.  v. 
Smith,  25  Ky.  L.  R.  1,567,  65  S.  W. 
609. 


7.  Bolds  V.  Woods,  9  Ind.  App. 
657,  36  N.  E.  933;  Gill  V.  Phillips. 
6  Mart.  (N.  S.)  (La.)  298;  Smelser 
V.  Williams,  4  Rob.  (La.)  152;  Stod- 
dert  V.  Manning,  2  Har.  &  G.  (Md.) 
147;  Young  V.  Mackall,  4  Md.  362; 
Braintree  v.  Hingham,  i  Pick. 
(Mass.)  245;  State  v.  Jones,  7  Nev. 
408;  Shepherd  v.  Thompson,  4  N. 
H.  213 ;  Featherston  v.  Dagnell,  29 
S.  C.  45,  6  S.  E.  897;  Ferguson  v. 
Morrill,  Brayt.  (Vt.)  40;  Butts  v. 
Blunt,  I  Rand.  (Va.)  253;  Unis  v. 
Charlton,  12  Gratt.  (Va.)  484.  See 
sub-title  "  The  Return." 

A  deposition  inadmissible  for  ir- 
regularities in  the  taking  is  not  ren- 
dered admissible  by  the  death  of  the 
deponent.  Johnson  v.  Clark,  i 
Tyler    (Vt.)    449- 

The  testimony  should  come  from 
the  commission  without  reasonable 
suspicion  of  unfairness  in  the  meth- 
ods used  in  obtaining  it.  Hacker  z\ 
United  States,  2,7  Ct.  CI.   (U.  S.)  86. 

Mutilated  Depositions.  —  Where 
the  depositions  appear  to  have  been 
badly  mutilated  since  they  were 
taken,  they  should  be  excluded. 
Dangerfield  v.  Thruston,  8  Mart. 
(N.  S.)    (La.)   22,2. 

Notice  of  Taking — If  the  deposi- 
tion or  proof  shows  that  the  ad- 
verse party  attended  the  taking  of 
depositions  it  need  not  be  shown 
that  he  received  notice.  Rogers  v. 
Wilson,  Minor  (Ala.)  407,  12  Am. 
Dec.  61  ;  Talbott  v.  Bradford,  2  Bibb 
(Ky.)  316.  See  also  sub-title  "Ob- 
jection and  Waivers." 

Agreements  of  Parties.  —  An 
agreement  in  writing  to  use  a  dep- 
osition is  a  waiver  of  irregularities 
in  the  return.  Tremoulet  v.  Titter- 
mary,   2     Mart.    (O.    S.)     (La.)    317. 

A  deposition  informally  taken  was 
received    in    evidence    where    its    ad- 
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some  competent  person,^  acting  under  proper  authority.^  All  the 
interrogatories  and  cross-interrogatories  must  have  been  substantially 
answered.^" 

Discretion  of  Court.  —  Some  courts  are  given  discretionary  power 
to  admic  in  evidence  depositions  taken  in  other  states,  where  the 
taking  or  return  has  not  wholly  conformed  to  the  law  of  the  state 
where  the  court  is  sitting.^^ 

.Province  of  Court.  — Ihe  court  and  not  the  jury  should  pass  upon 
the  regularity  of  the  proceedings  in  taking  and  returning  depo- 
sitions.^^ The  correctness  of  its  decision  will  be  presumed,  where 
not  clearly  impeached  by  the  record.^^ 


mission    was     the     condition     upon 

which      a      continuance      had     been 

granted.     Hamilton     v.      Cooper,      i 

.Miss.  (Walk.)  542,  12  Am.  Dec.  588. 

Change  in  law It  has  been  held 

that  depositions  m.ay  not  be  used 
where  they  have  not  been  taken  in 
conformity  with  the  law  in  force  at 
the  time  they  were  offered  in  evi- 
dence, although  taken  in  conformity 
with  a  law  in  force  at  the  time  of 
the  taking.  McCotter  v.  Hooker,  8 
N.  Y.  497;  J.  c.  2  Edm.  Sel.  Cas. 
260,  Code  R.  (N.  S.)  217;  Craw- 
ford V.  Halsted,  20  Gratt.  (Va.)  211. 
See  also  Smith  v.  Grosjean,  i  Pat. 
&  H.    (Va.)    109. 

Contra.  —  Marks  v.  Crow,  14  Or. 
382,  13  Pac.  55 ;  Armstrong  v.  Gris- 
wold,  28  Vt.  376. 

8.  Shepherd  v.  Thompson,  4  N. 
H.  213. 

9.  Issuance  of  Commission The 

regularity  of  the  proceedings  pre- 
ceding the  issuance  of  a  commission 
will  be  presumed.  Moran  v.  Green, 
21  N.  J.  L.  562. 

10.  See  sub-title  "Taking  the 
Deposition." 

11.  Blake  v.  Blossom,  15  Me. 
394;  Haley  v.  Godfrey,  16  Me.  305; 
Wright  V.  Stiles,  29  Me.  164;  Clark 
V.  Pishon,  31  Me.  503;  George  v. 
Nichols,  32  Me.  179;  Freeland  v. 
Prince,  41  Me.  105 ;  State  v.  Kimball, 
50  Me.  409 ;  Quinley  v.  Atkins,  9  Gray 
(Mass.)  370;  Stiles  j/.  Allen,  5  Allen 
(Mass.)  320;  Tyng  v.  Thayer,  8  Al- 
len (Mass.)  391;  Burt  v.  Allen,  103 
Mass.  41 ;  Rhees  v.  Fairchild,  160 
Pa.  St.  555,  28  Atl.  928;  Wanzer  v. 
Hardy,  4  Wis.  229;  Smith  v. 
Stringham,  24  Wis.  603;  Semmens 
V.  Walters,  55  Wis.  675,  13  N.  W. 
889. 
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Discretion  of  Court The  exer- 
cise of  this  discretion  of  the  court  is 
reviewable;  Pratt  v.  Battles,  34  Vt. 
391.  Contra.  —  Haley  v.  Godfrey, 
16  IMe.  305. 

The  court  had  power  to  reject  a 
deposition,  where  the  order  for  taking 
it  contained  a  reservation  that  the 
admission  of  the  deposition  should 
be  subject  to  his  discretion.  Stinson 
V.  Walker,  21  Me.  211. 

Deposition  Offered  Out  of  Time, 
It  is  within  the  discretion  of  the 
trial  court  to  exclude  a  deposition 
taken  under  a  stipulation  which  ar- 
rives by  mail  on  the  morning  follow- 
ing the  close  of  the  testimony.  Gor- 
man V.  Minneapolis  &  St.  L.  R.  Co., 
78  Iowa  509,  43  N.  W.  303. 

Probably  no  such  discretion  ex- 
ists with  respect  to  depositions  taken 
in  the  state,  or,  generally,  with  re- 
spect to  depositions  taken  out  of  the 
state.  Cooper  v.  Bakeman,  33  Me. 
376;  State  V.  Kimball,  50  Me.  409; 
Lightfoot  V.  Cole,  i  Wis.  26.  But 
see  Pratt  v.  Battles,  34  Vt.  391. 

12.  Avocato  V.  Dell'Ara,  (Tex. 
Civ.  App.),  57  S.  W.  296. 

13.  Blackburn  t'.  Morton,  18  Ark 
384;  Harter  v.  Seaman,  3  Blackf. 
(Ind.)  2y,  Bailey  v.  Nichols,  8  Ky. 
L.  Rep.  64;  Bissell  v.  Terrell,  18  La. 
Ann.  45;  Matthews  v.  Dare,  20  Md. 
248;  I\IcCormick  v.  Largey,  i  Mont. 
158;  Wallace  v.  McElevy,  2  Grant. 
Cas.  (Pa.)  44;  Missouri  Pacific  R. 
Co.  V.  Smith,  84  Tex.  348,  19  S.  W. 
509;  Tompkins  v.  Wiley,  6  Rand. 
(Va.)  241;  Hinckley  v.  Beckwith, 
23  Wis.  328. 

In  some  states  the  decision  of  the 
court  is  not  reviewable.  Nclms  v. 
Kennon,  88  Ala.  329,  6  So.  744. 
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b.  Suppressed  Depositions.  —  A  deposition  which  has  been  sup- 
pressed is  not  legal  evidence.^* 

C.  Competency  and  Relevancy  of  Evidence. — a.  In  General. 
The  admission  upon  the  trial  of  evidence  taken  in  the  form  of  depo- 
sitions is  subject  to  the  same  general  rules  as  to  competency  and 
relevancy  that  govern  the  admission  of  oral  evidence.^'^     The  depon- 


14.  House  V.  Camp,  32  Ala.  541 ; 
Gross  V.  Coffey,  in  Ala.  468,  20 
So.  428;  Thomas  v.  Davis,  7  B. 
Mon.  (Ky.)  227;  Long  v.  Fields,  31 
Tex.  Civ.  App.  241,  71  S.  W.  774; 
Joy  V.  Liverpool,  London  &  Globe 
Ins.  Co.,  (Tex.  Civ.  App.),  74  S.  W. 
822. 

Suppressed   Depositions After   a 

party  has  submitted  to  exceptions  to 
a  deposition,  he  is  not  entitled  to  in- 
troduce it  in  evidence.  The  Emu- 
lous, 24  Fed.  43.  Where  a  deposi- 
tion has  been  rejected  upon  the  ob- 
jection of  a  party,  he  cannot  himself 
use  it.  Thomas  v.  Davis,  7  B.  Alon. 
(Ky.)   227. 

Admissions.  _  A  deposition  that 
has  been  suppressed  cannot  be  used 
to  prove  admissions  of  the  party 
giving  it,  except  upon  proof  of  his 
signature  and  assent  thereto.  Gross 
V.  Coffey,  III  Ala.  468,  20  So.  428. 
But  answers  in  a  deposition  which 
has  been  suppressed  may  be  read  as 
admissions  of  the  deponent,  where 
they  are  properly  proved.  Parker  v. 
Chancellor,  78  Tex.  526,  15  S  W 
157. 

15.  Moore  v.  Monroe  Refrig. 
Co.,  128  Ala.  624,  29  So.  447;  Harri- 
son V.  Henderson,  12  Ga.  19;  Mc- 
Coy V.  People,  71  111.  hi;  Hendricks 
V.  Wallis,  7  Iowa  224;  Mahoney  v. 
Ashton,  4  Har.  &  McH.  (Md.)  63; 
Bliss  V.  Paine,  11  Mich.  92;  Cope  v. 
Sibley,  12  Barb.  (N.  Y.)  521;  Stepp 
V.  National  Life  &  Maturity  Ass'n, 
27  S.  C.  417,  16  S.  E.  134;  Hintze  v. 
Krabbcnschmidt,  (Tex.  Civ.  App.), 
44  S.  W.  38.  See  also  People  v. 
Leyshon,    108  Cal.  440,  41    Pac.  480. 

A  deposition  should  not  be  re- 
jected because  the  deponent's  state- 
ment therein  as  to  the  condition  of 
her  health  might  work  on  the  sym- 
pathies of  the  jury.  Arnold  r.  Penn, 
II  Tex.  Civ.  App.  325,  32  S.  W.  353. 

Expert  Testimony.  _  The  admis- 
sion of  the   deposition   of  an   expert 


is    subject    to     the     ordinary     rules. 
Camp  V.  Averill,  54  Vt.  320. 

Old  Deposition.  —Depositions  as 
to  the  permanent  character  of  in- 
juries sustained  by  a  plaintiff  should 
not  be  rejected  simply  because  they 
were  taken  from  two  to  five  years 
before  the  trial.  International  &  G. 
N.  R.  Co.  V.  Dalwigh,  i  Tex.  Civ. 
App.  312,  48  S.   W.   527. 

Exception. —  A  rule  binding  a 
party  by  evidence  elicited  by  him  on 
cross-examination  was  held  not  to 
apply  to  such  evidence  by  a  witness 
in  reply  to  cross-interrogatories. 
Houston  &  T.  C.  R.  Co.  v.  Ritter, 
16  Tex.  Civ.  App.  482,  41  S.  W.  753; 
McCutchen  v  Jackson,  (Tex.  Civ. 
App.),  40  S.  W.  177. 

For  What  Purposes  Considered. 
A  deposition  introduced  primarily 
for  a  particular  purpose  may  be  re- 
garded in  aid  of  any  fact  which  it 
tends  to  establish.  People  v.  Smith 
12-1   Cal.  355,  53   Pac.  802. 

Incomplete  Case.  — All  of  the  ele- 
ments of  an  alibi  need  not  be  proved 
by  a  single  deposition.  Blake  v. 
State,  43  S.  W.  107,  38  Tex.  Crim. 
377- 

Nor  is  it  essential  to  the  admission 
of  his  deposition  that  a  single  depon- 
ent shall  have  testified  to  all  the  ele- 
ments of  a  binding  contract.  Zobel 
V.  Bauersachs,  55  Neb.  20,  75  N  W 
936. 

Pertinent  to  Allegations. -Ordi- 
narily, the  answers  must  have  been 
pertinent  to  the  allegations  of  the 
pleadings  at  the  time  they  were 
taken.  Hickman  v.  Hickman,  i  Del. 
Ch.  133;  Orr  v.  Hance,  44  Mo.  App. 
461 ;  Lyon  v.  Tallmadge,  14  Johns. 
(N.  Y.)  501;  Rose  V.  Wells,  36  App. 
Div.  593,  55  N.  Y.  Supp.  874.  See 
also  Maze  v.  Heckinger,  13  Ky.  L. 
Rep.  541 ;  Putnam  v.  Ritchie,  6  Paige 
(N.  Y.)  390. 

Contra.  — Mzyo  v.   Savory,  4  Rob. 
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ent  must  have  been  competent  to  testify.^"  The  testimony  must  be 
competent  and  relevant."  Ordinarily  the  answers  must  be  respon- 
sive to  the  interrogatories.^^     As  a  rule,  the  interrogatories  must  not 


(La.)  I.  See  also  sub-title  "Amend- 
ment of  Pleadings." 

Erroneons  Rejection  Cured.  —  The 
improper  rejection  of  a  deposition  is 
not  prejudicial  error,  where  the  de- 
ponent afterwards  appears  and  testi- 
fies in  the  case.  Clough  v.  Bowman, 
15  N.  H.  504.  Or  where  his  testi- 
mony upon  a  former  trial  upon  the 
same  matters  is  received  in  evidence. 
Allen  V.  Blunt,  2  Woodb.  &  M.  121, 
2  Robb.  Pat.  Cas.  530,  i  Fed.  Cas. 
No.  217. 

16.  Pryor  v.  Ryburn,  16  Ark.  671  ; 
Williams  v.  Vree'land,  30  N.  J.  Eq. 
576;  The  Thomas  &  Henry  v.  United 
States,  I  Brock.  367,  23  Fed.  Cas. 
No.   13,919. 

Incompetency  of  Deponent The 

deposition  of  a  defendant  is  not  ad- 
missible in  favor  of  a  co-defendant 
because  the  former  has  been  de- 
faulted. Gilmore  v.  Bowden,  12  Me. 
412.  The  court  refused  to  presume  the 
identity  of  the  deponent  with  a  per- 
son of  the  same  name  who  had  been 
partner  of  the  party  offering  the 
deposition  and  who  would  have  been 
incompetent  to  testify.  Cozzens  v.  ' 
Gillispie,  4  Mo.  82. 

Waiver     of     Incompetency An 

agreement  to  read  a  deposition  is  a 
waiver  of  the  incompetency  of  the 
deponent  from  interest.  Stebbins  v. 
Sutton,  2  Stew.  (Ala.)  249;  Brooks 
V.  Crosby,  22  Cal.  42;  Shields  v. 
Guffey,  9  Iowa  32'^. 

17.  Alabama.  —  Southern  Home 
Bldg.  &  Loan  Ass'n  v.  Riddle,  129 
Ala.  562,  29  So.  667;  Parker  v.  Hag- 
gerty,    i   Ala.  632;    Curtis  v.   Parker 

6  Co.,  136  Ala.  217,  33  So.  935. 
Connecticut.  —  Mather  v.  Goddard, 

7  Conn.  304. 

Indiana.  —  Ewing  v.  Bass,  149  Ind. 
I,  48  N.  E.  241. 

Maryland.  —  Williamson  v.  Dillon, 
I  Har.  &  G.  444. 

South  Dakota.  —  Bunker  v.  Tay- 
lor, 10  S.  D.  526,  74  N.  W.  450. 

Texas.  —  Western  Union  Tel.  Co. 
V.  Drake,  14  Tex.  Civ.  Aop.  601,  38 
S.  W.  632;  Heintz  v.  O'Donnell,  17 
Tex.  Civ.  App.  21,  42  S.  W.  797; 
San    Antonio     &    A.    P.     R.     Co.    v. 
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Lynch,  (Tex.  Civ.  App.),  55  S.  W. 
517;  Missouri,  K.  &  T.  R.  Co.  v. 
Melugin,    (Tex.    Civ.    App.),    63    S. 

W.  338. 

Vermont.  —  Hidden  v.  Hooker,  40 
Atl.  748,  70  Vt.  280;  Clark  v.  Em- 
ployers' Liability  Assur.  Co.,  72  Vt. 
458,  48  Atl.  639- 

IVest  Virginia.  —  Maxwell  v.  Bur- 
bridge,  44  W.  Va.  248,  28  S.  E.  702. 

Incompetent  and  Irrelevant  Testi- 
mony  A   party   is   not   entitled,   of 

course,  to  read  a  deposition  which 
contains  only  incompetent  and  ir- 
relevant testimony.  Dwyer  v.  Dun- 
bar, 5  Wall.   (U.  S.)  318. 

Vague  Answers Where  answers 

are  too  vague  and  uncertain  to  be 
understood  in  connection  with  the 
context,  they  should  be  excluded. 
Jordan  v.  Young,  (Tex.  Civ.  App.), 
56  S.  W.  762;  Clough  V.  Bowman,  15 
N.  H.  504. 

Self-Serving  Answers Self-serv- 
ing answers  to  cross-interrogatories 
are  not  admissible  over  the  objection 
of  the  party  propounding  the  cross- 
interrogatories.  McCutchen  v.  Jack- 
son, (Tex.  Civ.  App.),  40  S.  W.  177. 

18.  Alabama.  —  Yarborough  v. 
Hood,  13  Ala.  176;  Southern  Home 
Bldg.  &  Loan  Ass'n  v.  Riddle,  129 
Ala.  562,  29  So.  667. 

Colorado.  —  Smith  v.  Ellison,  6 
Colo.  App.  207,  40  Pac.  502. 

Iowa.  —  IMcCarver  v.  Nealey,  i 
Greene  360. 

New  York.  —  Ellis  v.  Thompson, 
28  App.  Div.  236,  50  N.  Y.  Supp. 
1,086;  Commercial  Bank  v.  Union 
Bank,  19  Barb.  391;  s.  c.  11  N.  Y. 
203. 

Ohio.  —  State  v.  Finney,  i  Wkly. 
Law  Bui.  30. 

South  Dakota.  —  Haggerty  v. 
Strong,  10  S.  D.  58s,  74  N.  W.  i,037- 

Tennessee.  —  Smithwick  v.  Ander- 
son, 2  Swan  573. 

Texas.  —  Ector  v.  Wiggins,  30  Tex. 
55 ;  Western  Union  Tel.  Co.  v.  Drake, 
14  Tex.  Civ.  App.  601,  38  S.  W.  632; 
Pioneer  Sav.  &  L.  Co.  v.  Peck,  20 
Tex.  Civ.  App.  Ill,  49  S.  W.  160; 
Gordon  v.  McCall,  20  Tex.  Civ.  App. 
283,  48   S.   W.    I, in;   Waters-Pierce 
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have  been  leading.^"    But  some  objections  cannot  be  presented  for 
the  first  time  when  depositions  are  offered  in  evidence.^" 

b.  Part  Admissible.  —  If  part  only  of  a  deposition  is  legal  evidence, 
that  part  is  admissible  if  it  is  offered  separately.-^  Some  few  courts 
hold  that  if  the  deposition  is  offered  as  a  whole  it  may  be  rejected  ;-- 
but  in  most  jurisdictions  objections  must  be  limited  to  the  objec- 


Oil  Co.  V.  Davis,  24  Tex.  Civ.  App. 
508,  60  S.  W.  453;  Houston  &  T. 
Cent.  R.  Co.  v.  Bell,  (Tex.  Civ. 
App.),  73  S.  W.  56,  aMrmed  75  S.  W. 
484. 

Answer  to  General  Interrogatory. 
It  is  not  an  objection  to  a  deposition 
that  a  material  part  of  the  testimony 
is  given  in  the  answer  to  the  general 
interrogatory.  Rhoades  v.  Selin,  4 
Wash.  C.  C.  71S,  20  Fed.  Cas.  No. 
11,740.  Especially  when  ofifered  by 
the  opposite  party.  Hazleton  v. 
Union  Bank,  32  Wis.  34. 

An  answer  to  a  general  interroga- 
tory which  contained  important  testi- 
mony not  reasonably  indicated  by  the 
particular  interrogatories  was  ex- 
cluded. White  V.  Jones,  105  Ga.  26, 
31  S.  E.  119;  McBride  v,  Macon  Tel. 
Pub.  Co.,  102  Ga.  422,  30  S.  E.  999. 
See  sub-title  "  Interrogatories." 

Irresponsive    Answers In    some 

states  testimony  otherwise  competent 
is  not  to  be  rejected  because  it  is  not 
responsive  to  any  interrogatory. 
Fassin  v.  Hubbard,  55  N.  Y.  465; 
Heintz  v.  O'Donnell,  ly  Tex.  Civ. 
App.  21,  42  S.  W.  797. 

19.     Leading     Questions Where 

objection  is  made  that  interrogatories 
are  leading,  the  admission  of  the 
answers  is  governed  by  the  same  gen- 
eral rules  which  govern  the  admission 
of  like  questions  upon  the  oral  exam- 
ination of  a  witness.  Cope  v.  Sibley, 
12  Barb.  (N.  Y.)  521.  The  admis- 
sion of  leading  questions  or  interrog- 
atories and  the  answers  rests  largely 
in  the  discretion  of  the  trial  court. 
Bundy  v.  Hyde,  50  N.  H.  116;  Coates 
V.  Canaan,  51  Vt.  131 ;  Snyder  v. 
Snyder,  50  Ind.  492.  See  sub-title 
"  Interrogatories." 

A  deposition  should  not  be  ex- 
cluded because  some  of  the  questions 
are  leading,  where  the  expunging  of 
the  answers  thereto  would  not  change 
the  general  effect  of  the  testimony. 
Turner  v.  Patterson,  5  Dana  (Ky.) 
292;    Birely   v.   Staley,   5   Gill.   &   J. 


(Md.)  432;  Stiles  V.  Western  R. 
Corp.,  II   Mete.   (Mass.)   376. 

20.  See  sub-title  "  Objections  and 
Waivers." 

21.  Alabama.  —  Dorland  v.  Walk- 
er, 7  Ala.  269;  Hiscox  v.  Hendree,  2y 
Ala.  216. 

California.  —  Myers  v.  Casey,  14 
Cal.  542. 

Illinois.  —  Pittman  v.  Gaty,  10  111. 
186. 

Indiana.  —  Estep  v.  Larsh,  21  Ind. 
183 ;  Stull  V.  Howard,  26  Ind.  456. 

Kentucky.  —  Kentucky  Tobacco 
Ass'n  V.  Ashley,  7  Ky.  L.  Rep.  290. 

Maryland.  —  Pettigrew  v.   Barnum. 

11  Aid.  434,  69  Am.  Dec.  212. 
Minnesota.  —  Lowry  v.   Harris,    12 

Minn.  255 ;  Osgood  v.  Sutherland,  36 
Minn.  243,  31  N.  W.  211. 

Missouri.  —  Hamilton  v.  Scull,  25 
Mo.  165,  69  Am.  Dec.  460;  Webster 
V.  Canmann,  40  Mo.  156. 

Pennsylvania.  —  Kingsbury  v.  Kim- 
ball, 32  Pa.  St.  418. 

Texas.  —  Galveston,  H.  &  S.  A.  R. 
Co.  v.  Baumgarten,  31  Tex.  Civ.  App. 
253,  72  S.  W.  78. 

Wisconsin.  —  Fisk  v.  Tank,  18  Wis. 
276,  78  Am.  Dec.  737.  See  sub-title 
"  Objections  and  Waivers." 

Part  of  Answer  Admissible An 

entire  answer  should  not  be  excluded 
where  a  distinct  part  thereof  is 
proper.  Borland  v.  Walker,  7  Ala. 
269. 

Exhibits  Inadmissible The  an- 
swers may  be  admissible  and  the  ex- 
hibits   inadmissible.     Fisk    v.    Tank, 

12  Wis.  276,  78  Am.  Dec.  737. 

22.  Hiscox  V.  Hendree,  27  Ala. 
216;  Crutcher  v.  Memphis  &  C.  R. 
Co.,  38  Ala.  579;  Malone  v.  Stickney, 
88  Ind.  594. 

Agreement   to   Eead Under    an 

agreement  to  read  depositions  with- 
out any  reservation  of  exceptions,  it 
is  not  error  to  refuse  to  exclude  any 
part  of  them.  Wallace  v.  Bradshaw, 
6  Dana   (Ky.)   382.     But  see  Appeal 
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tionable  questions  and  answers. ^^ 

Cross-interrogatories.  —  If  cross-interrogatories  were  put  condition- 
ally, or  are  in  their  nature  wholly  dependent  on  interrogatories  in 
chief  which  are  rejected,  the  answers  to  the  cross-interrogatories  must 
be  rejected  also.^*  But  if  the  cross-interrogatories  were  not  condi- 
tional, or  dependent,  the  answers  may  be  admissible  separately.-^ 

c.  Change  in  Competency  of  Deponent.  —  (l.)  Removal  of  Incom- 
petency. —  If  a  witness  is  incompetent  from  interest  to  testify  when 
his  deposition  is  given,  the  removal  of  his  incompetency  by  release 
does  not  render  his  deposition  admissible.^''  But  if  his  incompetency 
is  removed  by  a  change  in  the  law,  his  deposition  becomes  admis- 
sible.^'^ 

(2.)  Acquirement  of  Interest.  —  If  competent  to  testify  when  his 
deposition  is  given,  the  subsequent  incompetency  of  a  deponent  by 
the  acquirement  of  an  interest  in  the  litigation  does  not  render  his 
deposition  inadmissible  under  the  rule  in  equity,^®  nor  at  law  in  some 


of    Bridgham,   82    Me.    323,    19   Atl. 
824. 

23.  See  sub-title  "Objections  and 
Waivers." 

24.  Olds  V.  Powell,  7  Ala.  652,  42 
Am.  Dec.  605 ;  l^olleys  v.  Ocean  Ins. 
Co.,  14  Me.  141 ;  Fleming  v.  Hollen- 
back,  7  Barb.  (N.  Y.)  271;  McBride 
V.  Ellis,  9  Rich.  L.  (S.  C.)  269; 
Stepp  V.  National  Life  &  Maturity 
Ass'n,  37  S.  C.  417,  16  S.  W.  134. 
See   also   sub-title   "  Interrogatories." 

25.  Sherman  v.  Rawson,  102 
Mass.  395;  New  York,  T.  &  M.  R. 
Co.  V.  Green,  90  Tex.  257,  38  S.  W. 
31;  Wolfe  V.  Sharp,  10  Rich.  L.  (S. 
C.)  60;  Alsop  7/.  Commerical  Ins. 
Co.,  I  Sumn.  451,  I  Fed.  Cas.  No. 
262. 

26.  Ellis  V.  Smith,  10  Ga.  253 ; 
Burton  v.  Baldwin,  61  Iowa  283,  16 
N.  W.  no;  Bell  v.  Woodward,  46 
N.  H.  315;  Schuylkill  Navigation  Co. 
V.  Harris,  5  Watts  &  S.  (Pa.)  28; 
Ford  V.  Grieshaber,  2  Head  (Tenn.) 
435;  Reed  v.  Rice,  25  Vt.  171. 

Contra.  —  Holden  v.  Crawford,  i 
Aik.  (Vt.)  390,  15  Am.  Dec.  700. 

Dismissal  as  to  Administrator. 
Where  the  administrator  is  a  proper, 
but  not  a  necessary,  party  to  an  ac- 
tion to  compel  the  conveyance  of  real 
estate  under  a  parol  contract  with 
the  decedent,  the  dismissal  of  the  ac- 
tion as  to  the  administrator  renders 
admissible  the  deposition  of  the 
plaintiff.  Campbell  v.  Mayes,  38 
Iowa  9. 

27.  Allen  v.  Russell,  78  Ky.    105: 
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Haynes  v.  Rowe,  40  Me.  181 ;  Oliver 
V.  Moore,  59  Tenn.  (12  Heisk.)  482; 
Johnson  v.  Roland,  2  Baxt.  (Tenn.) 
203;  Vanscoy  v.  Stinchcomb,  29  W. 
Va.  263,  II  S.  E.  927. 

But  it  seems  that  objections  might 
have  been  taken  to  the  competency  of 
the  deponent  at  the  time  the  deposi- 
tion was  given.  Hartford  Fire  Ins. 
Co.  V.  Green,  52  Miss.  332;  Fielden 
V.  Lahens,  9  Bosw.  (N.  Y.)  436,  s.  c. 
2  Abb.  Pr.    (N.   S.)    341  • 

28.  Jones  v.  Scott,  2  Ala.  58; 
Frink  v.  McClung,  9  111.  569;  Mul- 
ford  V.  Minch,  11  N.  J.  Eq.  16,  64 
Am.  Dec.  472 ;  Williams  v.  Vree- 
land,  30  N.  J.  Eq.  576;  Hitchcock  v. 
Skinner,  i  Hoff.  Ch.  (N.  Y.)  21; 
Livingston  v.  Van  Rensselaer,  6 
Wend.  (N.  Y.)  63;  Fream  v.  Dick- 
inson, 3  Edw.  Ch.  (N.  Y.)  300; 
Burleson  v.  Burleson,  28  Tex.  383; 
Smith  V.  Profitt,  82  Va.  832,  i  S.  E. 
67. 

Change  in  Parties —  The  like  rule 
obtains  where  the  witness  is  rendered 
incompetent  by  a  change  in  the  par- 
ties to  the  action,  if  he  was  not  a 
necessary  party  when  his  deposition 
was  given.  Williains  v.  Vreeland,  30 
N.  J.  Eq.  576. 

The  deposition  of  one  who  is  a 
necessary  party  to  the  action  is  inad- 
missible after  he  has  been  made  a 
party.  Mulford  v.  Minch,  11  N.  J. 
Eq.  16,  64  Am.  Dec.  472. 

Making  a  deponent  a  party  to  a 
cross-bill  was  held  not  to  render  in- 
admissible    his     deposition     already 
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states  ;-^  but  in  other  states  his  deposition  is  rendered  inadmissible.^" 
(3.)  Death  of  Adversary. —  Under  statutes  rendering  a  party  incom- 
petent to  testify  against  the  representatives  of  a  deceased  person,  the 
death  of  a  pariy  does  not  render  the  deposition  of  the  other 
party  already  taken  incompetent  in  equity,'*^  nor  under  some  stat- 


given.     Burleson      v.      Burleson,     28 
Tex.  383. 
Death  of  Deponent  During  Taking-. 

Where  the  deponent  became  inter- 
ested by  the  death  of  a  party  after 
the  direct  examination  and  during 
the  cross-examination,  the  court  al- 
lowed the  deposition  to  stand  as  to 
the  direct  and  cross-examination, 
but  rejected  the  re-dircct  examina- 
tion Fream  v.  Dickinson,  3  Edvv. 
Ch.    (N.  Y.)   300. 

29.  Lanman  v.  Piatt,  i  Ohio  Dec. 
135,  2  West.  Law  J.  426;  Wolfinger 
V.  Forsman,  6  Pa.  St.  294;  Galbraith 
V.  Zimmerman,  100  Pa.  St.  374;  Lob- 
dell  V.  Fowler,  3;^  Tex.  346;  Cameron 
V.  Cameron,  15  Wis.  i,  82  Am.  Dec. 
652. 

Conviction  of  Crime A  deposi- 
tion taken  after  the  witness  had  been 
convicted  of  murder,  but  before 
judgment,  was  admitted  in  evidence 
after  judgment  and  execution.  State 
V.  Valentine,  29  N.  C.  225. 

Where  the  prosecution  procured 
the  indictment  of  two  deponents  for 
the  purpose  of  excluding  their  testi- 
rnony  as  accomplices,  their  deposi- 
tions already  given  were  admitted  in 
evidence.  Doughty  v.  State,  18  Tex. 
App.  179. 

Manner  of  Acquiring  Interest. 
The  rule  has  been  limited  to  cases 
where  the  interest  of  the  deponent 
was  acquired  by  no  act  of  his  own. 
Sabine  v.  Strong,  6  Mete.  (Mass.) 
270. 

Use  by  Administrator The  de- 
ponents acquiring  an  interest  by  the 
death  of  a  party  has  been  held  not 
to  render  his  deposition  inadmissible 
in  behalf  of  the  administrator. 
Smithpeters  v.  Griffin,  10  B.  Mon. 
(Ky.)  259;  Gold  V.  Eddy,  i  Mass.  i. 
A  deposition  taken  in  an  equity  suit, 
while  the  deponent  was  competent, 
was  admitted  in  evidence  in  ejectment 
where  the  same  land  in  which  the  de- 
ponent had  become  interested  mean- 
while by  the  death  of  a  party.  Gal- 
braith V.  Zimmerman,  100  Pa.  St.  374. 

34 


Incompetency      During     Interval. 

\\'here  the  deponent  was  competent 
to  testify  at  the  time  he  gave  his  dep- 
osition and  at  the  time  of  trial,  the 
fact  that  he  was  incompetent  from 
interest  during  the  interval  was  not 
an  objection  to  the  admission  of  his 
deposition  in  evidence.  Wolfinger  v. 
Forsman,  6  Pa.   St.  294. 

30.  Jones  v.  Scott,  2  Ala.  58; 
Fagin  v.  Cooley,  17  Ohio  44;  Irwin 
r.  Reed,  4  Yeates  (Pa.)  512;  Chew 
V.  Parker,  3  Rawle  (Pa.)  283;  Sea- 
bright  V.   Seabright,  2C  W.   Va.   412. 

Where  the  deponent  became  an 
indorser  for  the  appellant  after  giv- 
ing his  deposition,  it  was  rejected. 
Ameriscoggin  Bridge  V.  Bragg,  11  N. 
H.  102. 

Conviction  of  Crime —  A  deposi- 
tion taken  while  the  witness  was  im- 
prisoned awaiting  trial  on  a  charge 
of  murder  was  held  inadmissible  in 
evidence  after  the  conviction  and  ex- 
ecution of  the  witness.  St.  Louis, 
L  N.  &  L.  R.  Co.  V.  Harper,  50  Ark. 
157,  6  S.  W.  720,  7  Am.  St.  86. 

Agreement  to  Read An  agree- 
ment to  read  a  deposition  given  in  a 
former  suit,  subject  to  legal  excep- 
tions that  might  have  been  made  in 
that  suit,  is  a  waiver  of  an  objection 
that  the  deponent  has  become  inter- 
ested since  that  suit  by  the  death  of 
his  ancestor.  Chew  v.  Parker,  3 
Rawle  (Pa.)  283. 

31.  Matson  v.  Melchor,  42  Mich. 
477,  4  N.  W.  200;  Marlatt  v.  War- 
wick, 18  N.  J.  Eq.  108,  s.  c.  19  N.  J. 
Eq.  439;  Zane  v.  Fink,  18  W.  Va. 
693 ;  Sheidley  v.  Aultman,  18  Fed, 
666;    McMullen   v.    Ritchie,    64   Fed. 

253- 

Where  the  testimony  of  a  com- 
plainant in  an  action  against  the  rep- 
resentative of  a  deceased  person  was 
made  admissible  by  the  taking  of  the 
deposition  of  the  representative,  the 
court  refused  to  suppress  a  deposi- 
tion of  the  complainant  theretofore 
taken,  unless  the  defendant  should 
withdraw   his  own   deposition  or  af- 

VoL  IV 


5.^0 


DBPOSiriONS. 


utes,^-  but  is  held  to  render  it  incompetent  under  other  statutes.^*'' 
In  some  states  the  deposition  of  the  surviving  party  may  be  used, 
if  that  of  the  other  party  was  taken  before  his  death. ^■^ 

(4.)  Incompetency  From  Change  in  Law.  —  It  is  generally  held  that 
a  change  in  law  which  makes  a  person  incompetent  to  testify  upon 
a  matter  renders  his  deposition  already  given  on  such  matter  incom- 
petent.^^ 

D.  Reading  Part  of  Deposition.  —  In  some  jurisdictions  a  party 
may  offer  and  read  any  part  of  a  deposition.^*^     In  others  the  party 


ford  tlie  complainant  an  opportunity 
to  be  re-examined.  Walker  v.  Hill, 
22  N.  J.  Eq.  513. 

32.  La  Fayette  Mut.  Bldg.  Ass'n 
V.  Kleinhoffer,  40  Mo.  App.  388; 
Rice  V.  Motley,  24  Hun  (N.  Y.)  143; 
MacDonald  v.  Woodbury,  30  Hun 
(N.  Y.)  35,  65  How.  Pr.  226;  Gal- 
braith  v.  Zimmerman,  100  Pa.  St. 
374 ;  Keran  v.  Trice,  75  Va.  6go. 

On  Appeal — But  where  a  case  is 
heard  on  appeal  on  the  evidence 
taken  below,  the  disqualification  of  a 
deponent  by  the  death  of  a  party 
while  the  appeal  is  pending  does  not 
operate  to  exclude  his  deposition 
from  consideration  by  the  appellate 
court.  Hinkson  v.  Ervin,  40  W.  Va. 
Ill,  20  S.  E.  849. 

33.  Quick  V.  Brooks,  29  Iowa  484 ; 
Harding  v.  Taylor,  78  Ky.  593,  i  Ky. 
L.  Rep.  322;  iNewman  v.  Blades,  21 
Ky.  L.  Rep.  i,353,  54  S.  W.  849; 
Hewlett  V.  George,  68  Miss.  703,  9 
So.  885,  13  L.  R.  A.  682;  Messiner 
V.  McCray,  113  Mo.  382,  21  S.  W. 
17;  St.  Clair  V.  Orr,  16  Ohio  St.  220; 
Beaty  v.  McCorkle,  11  Heisk. 
(Tenn.)   593. 

It  has  been  held  that  the  rule  is 
not  changed  by  the  fact  that  the  de- 
ceased party  might  also  have  given 
her  deposition.  Hewlett  v.  George, 
68  Miss.  703,  9  So.  88s.  13  L.  R.  A. 
682. 

Under  some  statutes  the  rule  ex- 
tends to  actions  against  assignees  of 
deceased  persons.  Zane  v.  Fink,  18 
W.  Va.  693. 

Deposition  of  Deceased  Party. 
The  deposition  of  a  party  may  be 
read,  though  his  death  has  rendered 
his  adversary's  deposition  inadmis- 
sible against  the  executors  of  the  de- 
ponent. Keran  v.  Trice,  75  Va.  690; 
F'arsons  v.  Parsons,  45  Mo.  265 ; 
King  V.  Patt,  13  R.  I.  132;  Speyerer 
V.  Bennett,  79  Pt.  St.  445. 
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34.  Lear  v.  Smith,  6  Ky.  L.  Rep. 
657;  Harding  v.  Taylor,  78  Ky.  593- 

See  also  Rice  v.  Motley,  24  Hun 
(N.  Y.)  143;  MacDonald  v.  Wood- 
bury, 30  Hun  (N.  Y.)  35,  65  How. 
Pr.  226. 

35.  Mitchell  v.  Haggenmeyer,  51 
Cal.  108;  Allen  v.  Russell,  78  Ky. 
105. 

Contra.  —  Wells  v.  New  England 
Mut.  Life  Ins.  Co.,  187  Pa.  St.  166, 
40  Atl.  802. 

Change  in  Law —  A  deposition 
was  rendered  inadmissible  by  the  en- 
actment of  a  statute  rendering  the 
deponent,  incompetent  to  testify 
against  an  administrator.  Mitchell 
V.  Haggenmeyer,  51  Cal.  108. 

The  enactment  of  a  statute  forbid- 
ding a  medical  practitioner  to  dis- 
close information  acquired  in  his  pro- 
fessional character  which  would  tend 
to  blacken  the  character  of  the 
patient  was  held  not  to  render  inad- 
missible his  deposition  already  given. 
Wells  V.  New  England  Mut.  Life 
Ins.  Co.,  187  Pa.  St.  166,  40  Atl.  802. 

36.  Bunzel  v.  Maas,  116  Ala.  68, 
22  So.  568;  Byers  v.  Orensstein,  42 
Minn.  386,  44  N.  W.  129;  Watson  v. 
St.  Paul  City  R.  Co.,  76  Minn.  358. 
79  N.  W.  308;  Despatch  Line  v. 
Glenny,  41  Ohio  St.  166 ;  Morrison  v. 
Wisconsin  Odd  Fellows  Mut.  Life 
Ins.  Co.,  59  Wis.  162,  18  N.  W.  13. 

Under  this  rule  a  party  ofifering 
the  examination  in  chief  need  not 
offer  the  cross-examination.  Bunzel 
v.  Maas,  116  Ala.  68,  22  So.  568. 

Deposition  of  Party —  It  has  been 
held  that  a  party  may  offer  a  part 
only  of  his  own  deposition.  Gellatly 
V.  Lowcry,  6  Bosw.    (N.  Y.)    113. 

Deposition  of  Adversary.  —  A 
party  who  has  taken  the  deposition, 
of  his  adversary  may  read  answers 
therein  containing  admissions,  with- 
out being  compelled  to  read  the  re- 
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offering  a  deposition  must  read  all  of  it."  In  still  others  he  must 
read  all  that  relates  to  any  particular  matter  or  transaction  upon 
which  he  offers  any  part  of  the  deposition."^  In  some  states  the 
party  at  whose  instance  the  deposition  was  taken  must  read  all  of  it,=^^ 
but  the  other  parly  may  read  any  part  of  it.'*- 

Reading  Remainder.  —  When  one  party  reads  part  of  a  deposition, 
the  other  party  may  read  the  remainder."     Hence  it  is  sometimes 


mainder.  Watson  v.  Winston,  (Tex. 
Civ.  App.),  43  S.  W.  852. 

It  has  been  held  error  to  reguire 
a  party  to  read  the  entire  deposition 
of  his  adversary.  Smith  7>.  Crocker, 
3  App.  Div.  471,  38  N.  Y.  Supp.  268. 

Garbling      Testimony A      party 

cannot  be  permitted  to  take  out  parts 
of  depositions  and  sentences  to  con- 
vey a  different  meaning  from  that 
conveyed  by  the  context.  Miles  v. 
Stevens,  3  Pa.  St.  21,  45  Am.  Dec. 
621.  A  court  may  require  a  party 
offering  parts  of  a  deposition  to  read 
documents  thereto  attached,  which 
are  necessary  to  an  understanding  of 
the  answers  read.  Sibley  v.  Ameri- 
can Ex.  Nat.  Bank,  97  Ga.  126,  25 
S.  E.  470. 

37.  Bank  of  Orland  v.  Finnell, 
133  Cal.  475,  65  Pac.  976;  State  v. 
Rayburn,  31  Mo.  App.  385;  Hill  v. 
Sturgeon,  28  Mo.  323;  Lanahan  v. 
Lawton,  50  N.  J.  Eq.  276,  23  Atl. 
476,  aiRrmed  in  United  States  Trust 
Co.  V.  Lanahan,  50  N.  J.  Eq.  796,  27 
Atl.  1,032;  Temperly  v.  Scott,  5  Car. 
&  P.  (Eng.)  341.  The  rule  seems  to 
apply  to  depositions  taken  in  other 
actions.  Hammatt  v.  Emerson,  27 
Me.  308,  46  Am.  Dec.  598. 

Cross-examination — The  party  of- 
fering the  deposition  must  read  the 
cross-examination.  Grant  v.  Pen- 
dcry,  15  Kan.  236. 

Testimony  in  Rebuttal —  Where 
part  of  a  deposition  is  taken  in  re- 
buttal of  the  anticipated  evidence  of 
the  other  party,  notice  of  the  purpose 
to  so  take  it  must  accompany  the  in- 
terrogatories or  the  adverse  party 
may  require  the  reading  of  the  whole 
deposition.  Linfield  v.  Old  Colony 
R.  Co.,  ID  Cush.  (Mass.)  562,  57  Am. 
Dec.  124. 

Reading  to  Contradict  Witness. 
Where  the  deposition  of  the  party  is 
offered  to  contradict  his  testimony 
the  whole  deposition  must  be  read. 
Barton    v.    Morphis,    15     N.    C.    240. 


Though  the  deposition  was  taken  in 
another  action  with  other  parties. 
Kritzer  v.   Smith,  21   Mo.  296. 

38.  Kilbourne  v.  Jennings,  40 
Iowa  473;  Citizens'  Bank  v.  Rhut- 
asel,  67  Iowa  316,  25  N.  W.  261 ; 
Walkley  v.  Clarke,  107  Iowa  451,  78 
N.  W.  70;  Mecartney  v.  Smith,  10 
Kan.  App.  580,  62  Pac.  54°;  Demel- 
man  v.  Burton,  176  Mass.  363,  57  N. 
E.  665 ;  Hamilton  Brown  Shoe  Co. 
V.   Milliken,  62   Neb.    116,  86  N.   W. 

913- 

Curing  Error.  —  An  error  m  per- 
mitting a  party  to  read  the  cross- 
examination  only  is  cured  when  the 
other  party  reads  the  examination  in 
chief.  Bixby  v.  Carskaddon,  63  Iowa 
164.  18  N.  W.  875- 

39.  Converse  v.  Meyer,  14  Neb. 
190,  15  N.  W.  340;  Southwark  In- 
surance Co.  V.  Knight,  6  Whart. 
(Pa.)  327;  Pittsburg  &  B.  Pass.  R. 
Co.  V.  Boyd,  4  Penn.  (Pa.)  no; 
Thomas  v.  Miller,  151  Pa.  St.  482,  25 
Atl.  127. 

40.  Converse  v.  Meyer,  14  Neb. 
190,  15  N.  W.  340;  Calhoun  v. 
Hays.  8  Watts  &  S.  (Pa.)  127,  42 
Am.  Dec.  275;  Logan  v.  McGinms, 
12  Pa.  St.  27. 

Co;;/ra.  — First  National  Bank  v. 
Minneapolis  &  N.  El.  Co.,  11  N. 
Dak.  280,  91   N.  W.  436. 

Offering  Exhibits  Only.  —  The  ad- 
verse party  may  oft'er  letters  offered 
and  attached  under  a  general  inter- 
rogatory, without  offering  the  re- 
mainder of  the  deposition.  Hazleton 
V.  Union  Bank,  32  Wis.  34-  He 
should  be  required  to  introduce  all 
that  the  deponent  has  said  regarding 
any  single  matter.  Hamilton  Brown 
Shoe  Co.  V.  Milliken,  62  Neb.  116,  86 

N.  W.  913- 

41.  .]/o/)o;;ifl.  — Edgar  v.  McArn, 
22  Ala.  796;  Herring  v.  Skaggs,  Jt, 
Ala.  446;  Curtis  v.  Parker,  136  Ala. 
217,  2,2>  So.  935- 

Missouri.  —  Prewitt    v.    Martm,    59 
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held  to  be  within  the  discretion  of  the  court  to  compel  a  party  offer- 
ing a  deposition  to  read  all  of  it.^" 

Improper  Testimony.  —  Either   party   may   refuse  to   read  answers 
not  responsive  to  interrogatories/^  or  which  contain  only  incompe- 


Mo.  325;  Norris  v.  Brunswick,  7i 
Mo.  256. 

Minnesota.  —  Byers  v.  Orensstein, 
42  Minn.  386,  44  N.  W.  129;  Watson 
V.  St.  Paul  City  R.  Co.,  76  Minn.  358, 
79  N.  W.  308. 

New  York.  —  Gallatly  v.  Lowery, 
6  Bosw.  113;  Smith  v.  Crocker,  3 
App.  Div.  471,  38  N.  Y.  Supp.  268. 

Oliio.  —  Despatch  Line  v.  Glenny, 
41  Ohio  St.  166. 

P ennsylvania.  —  Calhoun  v.  Hays, 
8  Watts  &  S.  127,  42  Am.  Dec.  275 ; 
Goodman  v.  Merchants'  Despatch 
Trans.  Co.,  3  Super.  Ct.  282,  40 
Wkly.  Notes  Cas.  232 ;  Breyfogel  v. 
Beckley,   16  Serg.  &  R.  264. 

Wisconsin.  —  Morrison  v.  Wiscon- 
sin Odd  Fellows  Mut.  Life  Ins.  Co., 
59  Wis.  162,  18  N.  W.  13;  Neilon  v. 
Marinette  &  M.  Paper  Co.,  75  Wis. 
579,  44  N.  W.  772. 

See  also  Walkley  v.  Clarke,  107 
Iowa  451,  78  N.  W.  70.  But  see  Lit- 
tle Rock  Grain  Co.  v.  Brubaker,  89 
Mo.  App.  I. 

Failure  to  Cross-examine.  —  A 
party  is  not  disentitled  to  read  the 
remainder  of  a  deposition  because 
he  did  not  file  cross-interrogatories. 
Ferguson  v.  Luce,  i  White  &  W. 
Civ.  Cas.    (Tex.),  §537. 

Reading  Exhibit.  —  Where  the  an- 
swers in  a  deposition  have  been  read, 
the  other  party  may  offer  an  exhibit 
thereto  attached.  Edgar  v.  McArn, 
22  Ala.  796. 

Impeaching      Witness Where 

part  of  a  deposition  is  read  to  im- 
peach the  motives  of  a  witness,  the 
other  party  may  read  the  whole  dep- 
osition. Gulf  C.  &  S.  F.  R.  Co.  V. 
Coon,  69  Tex.  730,  7  S.  W.  492. 
Where  a  defendant  in  a  criminal  ac- 
tion reads  part  of  a  deposition  to 
discredit  a  witness,  the  prosecution 
may  read  the  whole  deposition.  State 
V.  Phillips,  24  Mo.  475.  Where  an 
answer  in  a  former  deposition  is  of- 
fered to  contradict  a  witness,  the 
other  party  may  read  all  the  answers 
which  pertain  to  that  subject  only. 
Webster  v.  Calden,  55  Me.  165. 

Contradicting      Other      Witnesses. 
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It  has  been  held  that  a  party  may 
read  the  remainder  of  a  deposition  to 
contradict  the  testimony  of  other 
witnesses.  Neilon  v.  Marinette  & 
M.  Paper  Co.,  75  Wis.  579,  44  N.  W. 
772. 

It  was  held  that  though  a  party 
might  insist  that  the  other  read  the 
whole  of  a  deposition,  he  had  no 
right  to  read  a  portion  of  a  deposi- 
tion not  read  by  the  other  party  for 
the  sole  purpose  of  contradicting  the 
testimony.  Logan  v.  McGinnis,  12 
Pa.  St.  27. 

Read  as  Admission — When  part 
of  a  deposition  of  a  party  is  read 
by  his  adversary  as  an  admission, 
the  former  may  read  the  remainder 
of  the  deposition.  Dawson  Town 
and   Gas   Co.   v.   Woodhull,   67   Fed. 

451- 
Illegal      Testimony —  The      other 

party  is  not  entitled  to  read  parts  of 
the  deposition  containing  hearsay. 
Kramer  v.  Kramer,  80  App.  Div.  20, 
80  N.  Y.  Supp.  184.  The  rule  does 
not  authorize  the  other  party  to  read 
answers  that  are  not  responsive  to 
any  interrogatories.  Ryan  v.  Brant, 
42  111.  78.  A  party  is  not  entitled  to 
read  other  parts  of  his  own  deposi- 
tion consisting  of  self-serving  decla- 
rations. Forbes  v.  Snyder,  94  111. 
374- 

Postponing  Reading —  The  court 
may  in  its  discretion  postpone  the 
reading  of  the  remainder  of  the  dep- 
osition until  the  other  party  intro- 
duces his  evidence.  Herring  v. 
Skaggs.  7i  Ala.  446. 

42.  Watson  v.  St.  Paul  City  R. 
Co.,  76  Minn.  358,  79  N.  W.  308; 
State  V.  Rayburn,  31  Mo.  App.  385; 
Edwards  v.  Crenshaw,  30  Mo.  App. 
510;  Prewitt  V.  Martin,  59  Mo.  325; 
Norris  v.  Brunswick,  7z  Mo.  256; 
First  Nat.  Bank  v.  Minneapolis  &  N. 
El.  Co.,  II  N.  Dak.  280,  91  N.  W. 
436. 

43.  Fountain  v.  Ware,  56  Ala. 
558,  Ansonia  v.  Cooper,  66  Conn. 
184,  2)3  Atl.  905 ;  Downey  v.  Mur- 
phey,  18  N.  C.  82. 
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tent  or  irrelevant  matter.*^ 

E.  Withdrawing  —  Giving  to  Jury.  —  There  is  authority  for 
permitting  a  party  to  withdraw  a  deposition  that  has  been  read," 
but  the  right  to  do  so  has  been  denied/"  Where  part  of  a  deposition 
has  been  rejected  as  illegal  evidence,  the  entire  deposition  should 
not  be  given  to  the  jury,*^ 

F.  Two  Depositions  of  Same  Witness.  —  Where  a  witness  has 
given  two  depositions  on  the  same  matters,  and  both  are  on  file,  ihe 
first  may  be  read  in  evidence,  if  it  was  regularly  taken  and  returned, 
or  if  reasonable  objection  to  it  has  not  been  made,*^  or  the  second  may 
be  read.'^     If  the  second  deposition  was  taken  to  prove  additional 


44.  Forbes  v.  Snyder,  94  111.  374'. 
Gellatly  v.  Lowrey,  6  Bosw.  (N.  Y.) 
113;  Kramer  v.  Kramer,  80  App.  Div. 
20,  80  N.  Y.  Supp.  184. 

Incompetent  and  Irrelevant  Testi- 
mony.—  A  party  may  read  part  of 
an  answer  without  including  another 
part  which  is  inadmissible  as  ex- 
pressing a  mere  opinion  of  deponent. 
Whitlatch  v.  Fidelity  &  C.  Co.,  21 
App.  Div.  124,  47  N.  Y.  Supp.  331. 
It  is  for  the  court  to  determine  what 
parts  of  the  deposition  are  irrelevant. 
Southwark  Ins.  Co.  v.  Knight,  6 
Whart.  (Pa.)  2,27. 

45.  Bank  of  Washington  v.  Walk- 
er, I  Hayw.  &  H.  60,  2  Fed.  Cas.  No. 
956. 

46.  Henshaw  v.  Clark,  2  Root. 
(Conn.)    103. 

Where  counsel  signed  an  agree- 
ment to  read  a  deposition  in  evi- 
dence, it  was  held  too  late  after  the 
reading  to  ask  the  court  to  exclude 
a  part  of  the  deposition.  Harris  v. 
Wall,  7  How.   (U.  S.)   693. 

47.  Smith  V.  Nashua  &  L.  R.  R., 
27  N.  H.  86,  59  Am.  Dec.  364;  Stiles 
V.  McKibben,  2  Ohio  St.  588.  See 
also  Shields  v.  Gufifey,  9  Iowa  322. 

G  i  V  i  n  g  Deposition  to  Jury, 
Where  the  objectionable  parts  have 
been  "  effectually  obliterated "  the 
deposition  may  be  taken  by  the  jury. 
Camp  V.  Averill,  54  Vt.  320.  The 
court  refused  to  set  aside  a  verdict 
because  the  jury  had  inadvertently 
taken  to  the  jury  room  a  deposition 
from  which  certain  answers  had  been 
expunged.  Gardner  v.  Kimball,  58 
N.  H.  202.  If  a  deposition  contain- 
ing incompetent  testimony  is  handed 
to  the  jury  with  the  knowledge  of 
the  party  and  without  objection  by 
him,  and  the  court  instructs  the  jury 


not  to  regard  parts  of  the  deposition 
.not  read,  no  exceptions  to  the  irregu- 
larity can  be  taken.  Shute  v.  Robm- 
son,  41  N.  H.  308. 

Marking   Answers Where    parts 

of  depositions  are  underscored  to  at- 
tract the  attention  of  the  jury,  they 
should  not  be  submitted  to  them. 
Knight  V.  Coleman,  19  N.  H.  118,  49 
Am.  Dec.   147. 

Under  the  West  Virginia  statute, 
the  depositions  are  not  given  to  the 
jury.  State  v.  Cain,  20  W.  Va.  679; 
Welch  V.  Franklin  Ins.  Co.,  23  W. 
Va.  289. 

48.  Deneal  v  Allensworth,  2  J.  J. 
Marsh.  (Ky.)  446;  Calmes  v.  Dup- 
lantier,  6  La.  Ann.  221 ;  Schoneman 
V.  Fegley,  7  Pa.  St.  433;  Ballard  v. 
Perry,  28  Tex.  347.  See  also  Looper 
V.  Bell,  38  Tenn.  iJi- 

Failure  to  Object  Seasonably Of 

course,  the  first  deposition  cannot  be 
used  as  such,  if  it  has  not  been  prop- 
erly taken  and  objection  thereto  has 
been  seasonably  made.  Straas  v. 
Marine  Ins.  Co.,  i  Cranch  C.  C.  343, 
23  Fed.  Cas.  No.  13,518.  Where  the 
second  deposition  of  a  witness  was 
taken  because  of  irregularities  in  tak- 
ing the  first,  but  no  objections  were 
seasonably  offered  against  the  first 
deposition  and  the  second  was  sup- 
pressed for  irregularities,  the  first 
was  admitted  in  evidence.  Susong 
V.  Ellis,  II   Heisk.   (Tenn.)   80. 

Consent  to  Taking  Second  Depo- 
sition  Consent  to  taking  a  second 

deposition  does  not  amount  to  an 
agreement  to  suppress  the  first. 
Becker  v.  Winne,  7  Hun  (N.  Y.) 
458. 

49.  Parks  v.  Cooke.  170  Mass. 
498,  51  N.  E.  463;  Hoffman  v.  Kis- 
singer,   I    Watts   &     S.    (Pa.)    277; 
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facts,  both  may  be  read  by  the  same  party.^*  When  either  deposition 
is  offered  by  the  party  taking  it,  his  adversary  may  introduce  the 
other  to  show  contradictory  statements  of  the  deponent.^^  That  the 
ordinary  foundation  for  such  impeachment  must  have  been  laid  on 
the  cross-examination  of  the  witness  by  interrogating  him  with 
respect  to  such  statements  is  both  affirmed^-  and  denied.^^ 

G.  Lost  Depositions.  —  Where  a  deposition  has  been  lost  after  it 


Winthrop  v.  Union  Ins.  Co.,  2  Wash. 
C.  C.  7,  30  Fed.  Cas.  No.  17,901. 

An  objection  to  the  reading  of  a 
second  deposition  because  the  first  is 
on  file,  is  an  admission  of  the  regu- 
larity of  the  first.  International  & 
G.    N.    R.    Co.    V.   Kindred,   57   Tex. 

491- 
Former  Commission  Not  Returned. 

It  is  not  an  objection  to  the  reading 
of  a  deposition  that  an  earlier  com- 
mission for  the  examination  of  the 
same  witness  has  not  been  returned. 
Lee  V.  Lee,  I  La.  Ann.  318. 

It  is  no  objection  to  a  deposition 
that  a  witness  gave  a  former  deposi- 
tion while  he  was  incompetent. 
Haddix  v.  Haddix,  5  Litt.  (Ky.)  201. 

50.  Watson  v.  Brewster,  i  Pa.  St. 
381.  See  also  Strader  v.  Graham,  7 
B.   Mon    (Ky.)    633. 

Reading  Both  Depositions —  It  is 
within  the  discretion  of  the  court  to 
permit  the  same  party  to  read  two 
depositions  of  the  same  witness  upon 
the  same  matters.  Glasgow  v. 
Ridgely,  11  Mo.  34. 

Improper  Rejection  Cured.  —  The 
improper  suppression  or  rejection  of 
a  deposition  is  not  prejudicial  error, 
where  the  court  afterwards  admits  in 
evidence  another  deposition  of  the 
same  witness  covering  fully  the  same 
matters.  Sanders  v.  Johnson,  6 
Blackf.  (Ind.)  50.  36  Am.  Dec.  564; 
Bowman  v.  Sanborn,  25  N.  H.  87. 

Other  Party  Reading — The  other 
party  may  read  another  deposition  of 
the  same  party  taken  for  him'self. 
Bayon  v.  MoUere,  4  Mart.  (O.  S.) 
(La.)   621. 

51.  Hester  v.  Lumpkin,  4  Ala. 
509;  Carville  v.  Stout,  10  Ala.  796; 
Becker  v.  Winne,  7  Hun  (N.  Y.) 
458 ;  Ballard  v.  Perry,  28  Tex.  347. 

Contradictory  Declarations.  —  A 
deposition  taken  for  use  on  a  former 
trial  may  be  used  to  contradict  a 
deposition  of  the  same  witness  taken 
for   the    second   trial.     Central    R.   & 
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Bkg.  Co.  V.  Gamble,  yy  Ga.  584,  3  S. 
E.  287. 

A  deposition  which  is  not  admis- 
sible as  such  because  it  has  been  im- 
properly taken  may  be  used  as  a 
contradictory  declaration  of  the  wit- 
ness to  discredit  him.  Downer  v. 
Dana.  19  Vt.  338. 

It  has  been  held  that  the  rule  that 
a  witness  cannot  be  discredited  by 
evidence  of  contradictory  statements 
made  by  him  does  not  apply  to  the 
contradiction  of  the  witness  by  an- 
other deposition  given  by  him  in  the 
same  case.  Becker  v.  Winne,  7  Hun 
(N.  Y.)  458. 

62.  Ryan  v.  People,  21  Colo.  119. 
40  Pac.  775;  Lord  v.  Horsey,  5  Har. 
(Del.)  317;  Cooper  v.  Hills  Bros. 
Co.,  50  App.  Div.  304,  63  N.  Y. 
Supp.  1,046;  Galveston,  H.  &  S.  A. 
R.  V.  Briggs,  4  Tex.  Civ.  App.  515, 
23  S.  W.  503. 

Foundation  for  Impeachment It 

has  been  held  that  where  it  is  de- 
sired to  contradict  the  answers  of  a 
witness  by  his  subsequent  declara- 
tions, the  foundation  for  the  contra- 
diction must  be  laid  by  taking  a  sec- 
ond deposition.  Kimball  v.  Davis, 
19  Wend.  (N.  Y.)  437,  j.  c.  Brown 
V.  Kimball,  25  Wend.  (N.  Y.)  259. 
Where  the  deponent  was  present  in 
court,  it  was  held  that  his  deposition 
could  not  be  impeached  by  showing 
inconsistent  statements  made  by  him 
since  giving  it,  unless  he  were  first 
called  and  examined  with  respect  to 
the  same.  Crane  v.  Hardman,  4  E. 
D.  Smith  (N.  Y.)   448. 

53.  Robinson  v.  Hutchinson,  31 
Vt.  443- 

"The  rule  thus  applied  would  im- 
pose on  a  party,  wishing  the  privilege 
of  impeachment,  the  necessity  of  at- 
tending in  person,  or  by  counsel,  at 
the  taking  of  every  deposition  to  be 
used  against  him,  within  or  without 
the  state,  which,  on  any  other  ac- 
count,  he  might  not  be   disposed  to 
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has  been  regularly  returned  and  filed,  a  true  copy  thereof  is  admis- 
sible in  evidence  in  most  jurisdictions."^^ 

XIX.  OBJECTIONS  AND  WAIVERS. 

1,  When  Objections  Should  be  Made.  —  A.  In  General,  —  It  has 
been  held,  as  a  general  principle,  that  objections  may  be  made  to 
depositions  when  they  are  offered  in  evidence,  except  as  statutes 


do.  Besides,  in  many  cases  the  de- 
ponent may  be  wholly  unknown  to 
him;  he  may  have  no  knowledge  of 
the  matter  to  be  testified  to,  until 
actually  given;  the  notice  of  the  tak- 
ing may  be  barely  sufficient  to  enable 
him  to  reach  the  place,  perhaps  hun- 
dreds of  miles  distant,  in  season  to 
be  present.  It  would  be  idle,  under 
such  circumstances,  to  expect  a  party 
to  be  prepared  to  go  through  with 
this  preliminary  ceremony.  The  re- 
sult would  be,  he  would  be  least  able 
to  shield  himself  against  partial  or 
false  testimony,  precisely  when  such 
protection  is  most  needed.  It  is  true, 
the  deponent,  being  absent  from  the 
trial,  hears  not  the  impeaching  tes- 
timony, and  cannot  be  called  upon 
to  contradict  or  explain  it.  This  may 
be  an  evil,  but  is  unavoidable  from 
the  nature  of  the  case.  It  would  be 
a  worse  evil  to  deny  the  right  of 
impeaching  depositions,  unless  under 
regulations,  which  would  reduce  the 
right  to  a  nullity."  Downer  v.  Dana, 
19  Vt,  338. 

Answers  in  a  deposition  may  be 
contradicted  by  proof  of  subsequent 
declarations  of  the  deponent.  Ber- 
nard V.  Guidry,  109  La.  451,  2>2>  So. 
558. 

54.  Gage  v.  Eddy,  167  111.  102,  47 
N.  E.  200;  Gilmore  v.  Butts,  61  Kan. 
315,  59  Pac.  645 ;  Finney  v.  St. 
Charles  College,  13  Mo.  266;  Don- 
nell  V.  Byern,  80  Mo.  332;  Carter  v. 
Davis,  81  Mo.  668;  Low  v.  Peters, 
36  Vt.  177;  Burton  v.  Dribbs,  20 
Wall.  (U.  S.)  125;  Stebbins  v.  Dun- 
can, 108  U.  S.  32.  But  see  Aulger 
V.  Smith,  34  111.  534;  Follett  v.  Mur- 
ray, 17  Vt.  530. 

Lost  Deposition Lost  deposi- 
tions may  be  established  instanter  as 
office  papers  under  the  Georgia  Code. 
Central  R.  R.  v.  Wolff,  74  Ga.  664. 
A  lost  or  destroyed  deposition  may 
be  substituted  under  the  Texas  stat- 


ute relating  to  the  substituting  of 
papers.  Jury  v.  Shearman,  2  Posey 
Unrep.  Cas.  (Tex.)  201.  Ordinarily, 
a  copy  of  a  lost  deposition  is  not  ad- 
missible unless  the  deposition  was 
returned  and  filed.  Carter  v.  Davis, 
81  Mo.  668. 

A  true  copy  of  a  lost  deposition  was 
admitted  in  evidence  though  the  or- 
iginal deposition  had  not  been  filed, 
where  the  law  did  not  require  filing 
and  the  deponent  was  dead.  Low  v. 
Peters,  36  Vt.  177.  The  court  per- 
mitted the  use  of  a  copy  of  a  deposi- 
tion which  had  been  lost  on  the  re- 
turn. Jones  V.  Donisthorpe,  Dick. 
(Eng.)  352;  Burn  v.  Burn,  2  Cox 
(Eng.)  426.  But  see  Brabant  v. 
Perne,  2  Ch.  Rep.  (Eng.)  36.  It 
must  be  shown  that  diligent  search 
has  been  made  for  the  lost  deposition, 
and  that  the  copy  offered  is  a  true 
copy.  Pipher  v.  Lodge,  16  Serg.  & 
R.  (Pa.)  214. 

A  copy  of  a  lost  deposition  taken 
in  a  former  suit  between  the  same 
parties  may  be  read  in  evidence. 
Finney  v.  St.  Charles  College,  13  Mo. 
266. 

Deposition  Improperly  Withdrawn. 
If  the  party  taking  a  deposition  im- 
properly withdraws  it  from  the  files 
and  refuses  to  produce  it,  the  other 
party  may  read  a  copy  thereof  in 
evidence.  Polleys  v.  Ocean  Ins.  Co., 
14  Me.  141. 

Contents  of  Copy.  —  It  seems  that 
the  copy  should  include  the  caption 
and  certificate.  Follett  v.  Murray,  17 
Vt.  530.  Where  a  party  was  guilty 
of  laches  in  not  retaking  a  lost  dep- 
osition, parol  evidence  of  its  contents 
was  rejected.  McCally  v.  Franklin, 
2  Yeates   (Pa.)   340. 

Where  the  deponent  is  dead  and 
the  deposition  was  read  on  a  former 
trial,  its  contents  may  be  proved  as 
the  testimony  of  a  deceased  witness. 
Aulger  V.  Smith,  34  111.  534.     And  it 
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provide  otherwise.^^  But  courts  have  frequently  refused  to  consider 
merely  formal  objections  not  made  within  a  reasonable  time  after  the 
return  and  filing  of  depositions.^**  Good  faith  and  the  saving  of 
expense  require  some  objections  to  be  made  before  or  at  the  taking 
of  depositions.^^  Statutes,  rules  of  court  and  settled  practice  in 
nearly  all  jurisdictions  require  objections  for  defects  and  irregulari- 
ties that  may  be  cured  by  retaking  the  depositions  to  be  made  at  some 
time  before  the  hearing.^®     Many  statutes  and  rules  fix  a  definite 


is  sufficient  to  prove  the  substance  of 
the  answers.  Ruch  v.  Rock  Island, 
94  U.  S.  694. 

55.  Dye  v.  Bailey,  2  Cal.  383; 
Mills  v.  Dunlap,  3  Cal.  94. 

Contra.  —  Marcy  v.  Ross,  12  Vt. 
484;  Dodge  V.  Israel,  4  Wash.  C.  C. 
323,  7  Fed.  Cas.  No.  3,932.  See  also 
Cowan  V.  Ladd,  2  Ohio  St.  322. 

56.  Hemphill  v.  sillier,  16  Ark. 
271;  Watson  V.  Russell,  18  Iowa  79; 
Waller  v.  Logan,  5  B.  Mon.  (Ky.) 
515 ;  Skinner  v.  Dayton,  5  Johns. 
Ch.  (N.  Y.)  191 ;  Dennison  v.  Brown, 
51  Hun  642,  4  N.  Y.  Supp.  257; 
Wasson  v.  Linsker,  83  N.  C.  575 ; 
Bibb  V.  Allen,  149  U.  S.  481 ;  Shutte 
V.  Thompson,  15  Wall.  (U.  S.)  151; 
Bank  of  Danville  v.  Travers,  4  Biss. 
507,  2  Fed.  Cas.  No.  886;  The  Emu- 
lous, 24  Fed.  43.  But  see  Benedict 
V.  Richardson,  68  Hun  202,  22  N.  Y. 
Supp.  839;  Jonas  V.  Smith,  2  Cin.  R. 
(Ohio)  63. 

Objections  which  were  not  taken 
until  after  the  case  had  been  placed 
on  the  short-cause  calendar  were 
overruled.  Hartwig  v.  American 
Malting  Co.,  175  N.  Y.  489,  67  N.  E. 
1,083. 

Continuance.  —  Where  an  objec- 
tion has  been  long  delayed,  the  court 
may  compel  the  objecting  party  to 
waive  the  irregularity  or  submit  to  a 
continuance.  Dawson  v.  Callawav, 
18  Ga.  573- 

57.  See  "  In  Particular  Cases," 
infra. 

58.  England.  —  Grill  v.  General 
Iron  Screw  Collier  Co.,  35  L.  J.,  C. 
P.  321,  L.  R.  I  C.  P.  600,  12  Jur. 
(N.  S.)  727,  14  L.  T.  711,  14  W.  R. 
893;  Ely  V.  Warren,  2  Atk.  189; 
Gordon  v.  Gordon,   i    Swanst.   171. 

United  States.  —  Winans  v.  New 
York  &  E.  R.  Co.,  21  How.  88; 
Doane  v.  Gl:nn,  21  Wall.  Z2>\  How- 
ard V.  Stillwell  &  Bierce  Mfg.  Co., 
139  U.  S.  199;  Bibb  V.  Allen,  149  U. 
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S.  481 ;  Rahtjene's  American  Com- 
position Co.  V.  Holzapfel's  Composi- 
tions Co.,  97  Fed.  949;  Samuel 
Bros.  &  Co.  V.  Hostetter  Co.,  55  C 
C.  A.  Ill,  118  Fed.  257;  Hitchcock 
V.  Shoninger  Melodeon  Co.,  12  Fed. 
Cas.  No.  6,537. 

Alabama.  —  Wall  v.  Williams,  11 
Ala.  826;  Taylor  v.  Branch  Bank,  14 
Ala.  633 ;  McArthur  v.  Carr,  ^2  Ala. 
75,  70  Am.  Dec.  529;  Memphis  &  C. 
R.  Co.  V.  Bibb,  2)7  Ala.  699;  Louis- 
ville &  N.  R.  Co.  V.  Brown,  56  Ala. 
411;  Carlisle  v.  Humes,  iii  Ala.  672, 
20  So.  462. 

Colorado.  —  Cowan  v.  Cowan,  16 
Colo.  335,  26  Pac.  934. 

Georgia.  —  Feagin  v.  Beasley,  23 
Ga.  17. 

Illinois.  —  Kent  v.  Mason,  i  111. 
App.  466;  Wilson  Sewing  Machine 
Co.  V.  Lewis,  10  111.  App.  191 ;  Shel- 
don V.  Burry,  39  111.  App.  154;  Dun- 
bar V.  Gregg,  44  111.  App.  527;  B.  S. 
Green  Co.  v.  Smith,  52  111.  App.  158: 
Richman  v.  South  Omaha  Nat.  Bank, 
76  111.  App.  637;  Kimball  v.  Cook,  6 
111.  423;  Swift  V.  Castle,  23  111.  209; 
Corgan  v.  Anderson,  30  111.  95 ; 
Thomas  v.  Dunaway,  30  111.  373; 
Goodrich  v.  Hanson,  33  111.  498; 
Cooke  V.  Orne,  37  111.  186;  Toledo, 
\Y.  &  W.  R.  Co.  V.  Baddcley.  54  111. 
19;  Kassing  v.  Mortimer,  80  III.  602. 

Indiana.  —  McGinnis  v.  Gabe,  78 
Ind.  457;  Newman  v.  Manning,  89 
Ind.  422;  National  Bank  &  Loan  Co. 
V.  Dunn,   106  Ind.   no,  6  N.  E.   131- 

lozi'a.  —  Frazier  v.  Smith,  10  Iowa 
591;  Alberson  v.  Bell,  13  Iowa  308; 
Wolverton  v.  Ellis,  18  Iowa  413; 
Bays  V.  Herring,  51  Iowa  286,  i  N. 
W.  558;  Tuthill  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  N.  W.  853. 

Kansas.  —  St.  Louis  &  S.  F.  R. 
Co.  V.   Morse,  38  Kan.  271,   16   Pac 

452. 

Louisiana.  —  Tarleton  v.  Bringier. 
15  La.  Ann.  419. 
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Maine.  —  Woodman  v.  Coolbroth, 
7  Me.  i8i. 

Maryland.  —  De  Sobry  v.  De  Lais- 
tre,  2  Har.  &  J.  191 ;  Smith  v.  Cooke, 
31  Md.  174,  100  Am.  Dec.  58;  Bar- 
num  V.  Barnum,  42  Md.  251 ;  Kerby 
V.  Kerby,  57  Md.  345- 

A/jc/ngan.  —  Watson  v.  Mclchor, 
42  Mich.  477,  4  N.  W.  200. 

Mississippi.  —  Ratliff  v.  Thomson, 
61   Miss.  71. 

Missouri.  —  Delventhal  v.  Mones, 
S3  Mo.  460. 

Nebraska.  —  Woodard  v.  Cutter, 
(Neb.),  96  N.  W.  54- 

New  Hampshire.  —  Whipple  v. 
Stevens,  22  N.   H.  219. 

New  York.  —  Sheldon  v.  Wood,  3 
Bosw.  267;  Roosevelt  v.  Ellithorp, 
10  Paige  415;  Reynolds  v.  Reynolds, 
20  Misc.  254,  45  N.  Y.  Supp.  338; 
Gates  V.  Beccher.  3  Thomp.  &  C. 
404;  Wright  V.  Cabot,  89  N.  Y.  570. 

North  Carolina.  —  Earnhardt  v. 
Smith,  86  N.  C.  473;  Woodley  v. 
Hassell,  94  N.  C.  157;  State  v.  Mc- 
Kee,  98  N.  C.  500,  4  S.  E.  545- 

North  Dakota.  —  Anderson  v.  First 
Nat.  Bank,  6  N.  D.  497,  72  N.  W. 
916. 

O^n'o.  —  Crosby  v.  Hill,  39  Ohio 
St.   100. 

Pennsylvania.  —  Sheeler  v.  Speer, 
3  Binn.   130. 

Texas.  — UiWtr  v.  Schneider,  2 
Wills.  Civ.  Cas.  §369;  Pauska  v. 
Daus,  31  Tex.  67. 

Utah.  —  American  Pub.  Co.  v.  C. 
E.   Mayne  Co.,  9  Utah  318,  34  Pac. 

247. 

Virginia.  —  Foster  v.  Sutton,  4 
Hen.  &  M.  401. 

West  Virginia.  —  Electric  Supply 
&  C.  Co.  V.  Consolidated  Light  &  R. 
Co.,  42  W.  Va.  583,  26  S.  E.   188. 

Wisconsiyi.  —  Wausan  Boom  Co.  v. 
Plumer,  49  Wis.   118,  5  N.  W.  53. 

But  see  Bryant  v.  Ingraham,  16 
Ala.  116;  Mills  V.  Dunlap.  3  Cal.  94; 
Withers  v.  Gillcspy,  7  Serg.  &  R. 
(Pa.)  10;  Nelson  v.  Woodruff,  i 
Black  (U.  S.)   156. 

Commencement  of  Trial — The 
trial  is  usually  deemed  to  have  com- 
menced when  the  jury  is  impaneled 
and  sworn  within  the  meaning  of 
statute,  requiring  objections  to  be 
taken  or  determined  before  the  trial. 
Tompkins  v.  Williams,  19  Ga.  569; 
Glenn  v.  Clore,  42  Ind.  60;  National 


Bank  &  Loan  Co.  v.  Dunn,  106  Ind. 
no,  6  N.  E.  131;  St.  Louis  &  S.  F. 
R.  Co.  V.  Morse,  38  Kan.  271,  16  Pac. 
452;  Ash  V.  Alarlow,  20  Ohio  119; 
Jones  V.  Lucas,  i  Rand.  (Va.)  268. 
See  also  Gholston  v.  Gholston,  31  Ga. 
625. 

Where  the  parties  have  announced 
ready  for  trial  and  a  struck  jury  has 
been  selected  and  is  in  the  box,  the 
trial  has  been  entered  upon.  Ala- 
bama G.  S.  R.  Co.  V.  Bailey,  112  Ala. 
167,  20  So.  313.  An  announcement 
by  the  parties  that  they  are  ready 
fcr  trial  is  not  an  "  entering  on  the 
trial."  National  Fertilizer  Co.  v. 
Holland,  107  Ala.  412,  18  So.  170. 
In  some  states  objections  must  be 
made  before  the  announcement  of 
"  ready  for  trial."  Hill  v.  Smith,  6 
Tex.  Civ.  App.  312,  25  S.  W.  1,079; 
Clafiin  v.  Harrington,  22,  Tex.  Civ. 
App.  245,  56  S.  W.  370.  A  motion 
made  before  both  parties  have  an- 
nounced themselves  ready  for  trial 
is  in  time.  Houston  &  T.  C.  R.  Co. 
V.  Burke,  55  Tex.  z^Z,  40  Am.  Rep. 
808. 

Chancery  Practice —  The  proper 
time  to  move  in  chancerv  to  sup- 
press depositions  for  irregularities  is 
after  publication  has  passed.  Dob- 
byn  V.  Adams,  9  Ir.  Eq-  275 ;  Ayl- 
ward  V.  Hickson.  2  Hog.  (Ir.)  i ; 
Corgan  v.  Anderson,  30  111.  95;  Har- 
ris V.  Miller,  30  Ala.  221.  It  was 
held  that  depositions  would  not  be 
suppressed  before  the  hearing  except 
in  cases  where  the  party  ought  to  be 
allowed  to  examine  the  witness  over 
again.  Lysaght  v.  Lysaglit,  i  Hog. 
(Ir.)  208.  It  has  been  held  that  after 
exhibiting  articles  to  discredit  a  wit- 
ness, the  party  cannot  move  to  sup- 
press the  deposition  for  irrocjularity. 
Malone  v.  Morris,  2  Moll.   (Ir.)   324. 

Deposition  Taken  in  Another  Case. 
It  has  been  held  that  an  objection 
to  a  deposition  taken  in  another  case 
may  be  made  when  it  is  offered  at 
the  trial.  State  v.  Nashville  Savings 
Bank,  84  Tenn.  iii. 

Rule  to  Show  Cause Under  the 

Louisiana  practice  a  party  may  pre- 
vent surprise  at  the  trial  by  taking  a 
rule  to  show  cause  why  the  deoosi- 
tion  should  not  be  read.  Nicholson 
V.  Desobry,  14  La.  Ann.  81. 

Agreements  to  Waive  Irregulari- 
ties. —  An  agreement  to  waive  irreg- 
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time  for  making  such  objections. ^^  But  if  depositions  have  not  been 
filed  a  reasonable  time,®"  or  for  the  time  prescribed  by  rule  or 
statute,®^  formal  objections  thereto  mav  ordinarily  be  made  at  the 
trial.«2 


ularities  should,  ordinarily,  be  in 
writing.  Hays  v.  Phelps,  i  Sandf. 
(N.  Y.)  64;  Mason  &  Hamlin  Or- 
gan Co.  V.  Pugslej%  19  Hun  (N.  Y.) 
282. 

Who  May  Object.  —  Generally 
speaking,  a  party  injured  by  an  ir- 
regularity in  taking  or  reading  depo- 
sitions can  object  thereto.  Ramsey 
V.  Erie  R.  Co.,  39  How.  Pr.  (N.  Y.) 
62,  8  Abb.  Pr.  (N.  S.)  174;  Linskie 
V.  Kerr,  (Tex.  Civ.  App.),  34  S.  W. 
765.  One  who  is  not  a  party  to  the 
action  when  a  deposition  was  taken 
may  object  thereto  when  it  is  of- 
fered in  evidence.  Kerr  v.  Gibson,  8 
Bush  (Ky.)  129;  Coleman  v.  Col- 
gate, 69  Tex.  88,  6  S.  W.  553; 
Southern  Pacific  R.  Co.  v.  Royal, 
(Tex.  Civ.  App.),  23  S.  W.  316. 

59.  Myers  v.  Casey,  14  Cal.  542; 
Johnson  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  51  Iowa  25,  50  N.  W.  543;  By- 
ington  V.  Moore,  62  Iowa  470,  17  N. 
W.  644;  Louisville  &  N.  R.  Co.  v. 
Shaw,  21  Ky.  L.  Rep.  1,041,  53  S. 
W.  1,048;  Moore  v.  Smith,  88  Ky. 
151,  ID  S.  W.  380;  Hahn  v.  Bet- 
tingen,  81  Minn.  91,  83  N.  W.  467; 
Cator  V.  Collins,  2  Mo.  App.  225 ; 
Little  Rock  Grain  Co.  v.  Brubaker,  89 
Mo.  App.  I ;  Perkins  v.  Johnson,  19 
Pa.  St.  510;  Syphers  v.  Meighen,  22 
Pa.  St.  125;  Marsh  v.  Nordyke, 
(Pa.),  15  Atl.  875;  Waters-Pierce 
Oil  Co.  V.  Davis,  (Tex.  Civ.  App.), 
60  S.  W.  453- 

Where  exceptions  must  be  filed  a 
certain  time  before  a  cause  is  set  for 
trial,  it  is  sufficient  that  they  are 
filed  within  that  time  before  it  is 
finally  set  for  trial.  Bowman  v. 
Branson,  iii  Mo.  343,  19  S.  W.  634. 

Objection  Not  Disclosed  by  Depo- 
sition—  The  provision  of  the  Indi- 
ana Code  for  taking  objections  to 
depositions  on  the  trial,  where  the 
same  are  not  disclosed  by  the  deposi- 
tion, authorizes  the  taking  of  such 
objections  appearing  from  the  evi- 
dence adduced  on  the  issues,  but  does 
not  authorize  the  introduction  of  evi- 
dence at  the  trial  for  the  sole  purpose 
of  showing  the  invalidity  of  a  depo- 
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sition.  Truman  v.  Scott,  72  Ind. 
258. 

Presumption    as    to    Ruling It 

will  be  presumed  in  an  appellate 
court  in  favor  of  the  finding  of  the 
court  below  that  objections  were  not 
filed  in  proper  time.  Trapnall  v. 
State  Bank,  18  Ark.  53. 

60.  Barnum  v.  Barnum,  42  Md. 
251 ;  Edwards  v.  Heuer,  46  Mich.  95, 
8  N.  W.  717;  Union  Bank  v.  Torrey, 
2  Abb.  Pr.  (N.  Y.)  269;  Becker  v. 
Winne,  7  Hun  (N.  Y. )  458;  Shutte 
V.  Thompson,  15  Wall.  (U.  S.)  151; 
Samuel  Bros.  &  Co.  v.  Hostetter  Co., 
55  C.  C.  A.  Ill,  118  Fed.  257. 

Discovery  of  Defect — Where  there 
is  no  express  statute  or  rule  limiting 
the  time,  exceptions  to  a  commission 
may  be  made  within  a  reasonable 
time  after  the  discovery  of  the  de- 
fect. Mason  &  Hamlin  Organ  Co.  v. 
Pugsley,  19  Hun.  (N.  Y.)  282. 

Where  a  party  has  not  shown  a 
lack  of  diligence  in  taking  objections, 
he  should  be  allowed  to  make  them 
on  the  trial.  Walker  v.  Barron,  4 
Minn.  253. 

61.  Brooks  v.  Boswell,  34  Mo. 
474;  Facey  v.  Otis,  11  Mich.  213; 
Carson  v.  Columbus  Mills,  69  N.  C. 
2,2-,  Carroll  v.  Hodges,  98  N.  C.  418, 
4  S.  E.  199;  Snow  V.  Price,  i  White 
&  W.  Cas.    (Tex.)    §  1,342. 

Deposition  Filed  in  Wrong  Case. 
It  was  held  that  objections  to  the 
taking  of  depositions  could  not  be 
made  on  the  trial,  though  by  mis- 
take the  clerk  had  filed  the  deposi- 
tions in  the  wrong  case.  Missouri, 
K.  &  T.  R.  Co.  V.  Wilder,  3  Ind. 
Ter.  85,  53  S.  W.  490. 

Deposition  Taken  in  Another  Case. 
It  was  held  that  written  exceptions 
to  a  deposition  taken  in  another  ac- 
tion need  not  be  filed  until  the  dep- 
osition itself  had  been  filed  the 
proper  length  of  time  in  the  second 
action.  Leslie  v.  Rich  Hill  Coal 
Min.  Co.,  no  Mo.  31,  19  S.  W.  308. 

62.  Accola  v.  Chicago,  B.  &  Q.  R. 
Co.,  70  Iowa  185,  30  N.  W.  503; 
Southern  Pacific  R.  Co.  v.  Royal, 
(Tex.  Civ.  App.),  23  S.  W.  316.     See 
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B.  In  Particular  Cases.  —  a.  Preliminary  Proceedings  and 
Commission.  —  (l.)  Waivers  by  Examination.  —  Irregularities  in  the 
issuance  of  a  commission  and  defects  in  the  commission  itself  are 
waived,  ordinarily,  by  filing  cross-interrogatories  or  cross-examining 
witnesses  thereunder  without  objection.®^  But  it  has  been  held  that 
the  right  to  object  to  the  lack  of  a  commission  is  not  waived  by 
merely  cross-examining  a  w'itness."* 


also  Cunningham  v.  Jordan,  i  Pa.  St. 
442;  Texas  &  P.  R.  Co.  v.  Edins, 
(Tex.  Civ.  App.),  35  S.  W,  953. 

63.  Anderson  v.  Thoroughgood,  5 
Har.  (Del.)  199;  Frierson  v.  Irwin, 
4  La.  Ann.  277;  Cherry  v.  Baker,  17 
Md.  75;  Scott  V.  Scott,  17  Md.  78; 
Richardson  v.  Forepaugh,  7  Gray 
(Mass.)  546;  Willeford  v.  Bailey. 
132  N.  C.  402,  43  S.  E.  928;  Foster 
V.  Montgomery,  6  Humph.  (Tenn.) 
230;  Howard  v.  Stillwell  &  Bierce 
Mfg.  Co.,  139  U.  S.  199;  Shutte  V. 
Thompson,  15  Wall.  (U.  S.)  151; 
Rich  V.  Lambert,  12  How.  (U.  S.) 
347.  See  also  Com.  v.  Stone,  Thach. 
Crim.  Cas.  (Mass.)  604.  But  see 
McWilliams  v.  McWilliams,  68  Ga. 
459- 

Appearing  and  cross-examining  the 
deponent  was  held  a  waiver  of  the 
fact  that  the  commission  was  not 
signed  and  sealed.  Davison  v.  West 
Oxford  Land  Co.,  118  N.  C.  368,  24 
S.  E.  14. 

Under  a  commission  to  take  the 
deposition  of  "  J.  S.  and  other  mem- 
bers of  the  bar  in  P."  issuing  with- 
out objection,  the  depositions  of  J.  S. 
and  other  members  were  held  to  have 
been  properly  taken.  Richardson  v. 
Forepaugh,  7  Gray   (Mass.)   546. 

Express  Objections  Not  Waived. 
Crossing  interrogatories  does  not 
waive  an  express  objection  that  the 
witnesses  are  not  named.  Bonella 
V.  Maduel,  26  La.  Ann.  112. 

Filing  cross-interrogatories,  though 
protesting,  was  held  to  be  a  waiver 
of  irregularities  in  the  issuance  of  a 
commission.  Dudley  v.  Beck,  3 
Wis.  274. 

Defective  Bill.  _  After  parlies  have 
joined  \vithout  objection  in  taking 
depositions  in  a  proceeding  to  per- 
petuate testimony,  they  cannot  ob- 
ject to  the  want  of  proper  parties  to 
the  bill  when  the  depositions  are 
offered  in  evidence.  Couch  v.  Sut- 
ton,  I   Grant  Cas.   (Pa.)    114. 


Affidavit.  —  The  want  of  an  affi- 
davit is  waived  by  crossing  the  inter- 
rogatories without  objection.  Birm- 
ingham Union  R.  Co.  v.  Alexander, 
93  Ala.  133,  9  So.  525 ;  Bradford  v. 
Cooper,  I  La.  Ann.  325 ;  Folse  v. 
Kittridge,  15  La.  Ann.  222.  So  are 
defects  in  the  affidavit.  Denton  v. 
Murdock,  5  Rob.  (La.)  127;  Quad- 
ras V.  Steamship  Daniel  Webster,  11 
La.  Ann.  203;  Com.  v.  Stone,  Thach. 
Crim.  Cas.   (Mass.)  604. 

Order.  —  Joining  in  a  commission 
and  filing  interrogatories  and  cross- 
interrogatories,  was  held  to  be  a 
waiver  of  the  want  of  an  order  or 
rule  for  the  commission.  Dawson  v. 
Tibbs,  4  Yeates   (Pa.)   349. 

Contra.  —  Ragan  v.  Cargill,  24 
Miss.  540. 

An  error  of  the  court  in  granting 
a  commission  to  examine  a  witness 
after  the  commencement  of  the  trial, 
in  violation  of  its  own  rules,  was 
held  not  to  have  been  waived  by  the 
objecting  party's  joining  in  the  com- 
mission and  filing  cross-interroga- 
tories. Ogden  V.  Robertson,  15  N. 
J.  L.  124.  The  failure  to  name  the 
place  of  taking  the  deposition  in  the 
order  has  been  held  a  mere  irregu- 
larity that  is  waived  by  cross-exam- 
ining the  witness.  Hawkins  v.  Bald- 
win, 16  Q.  B.  375,  2  L.  M  &  P.  250. 
20  L.  J.,  Q.  B.  198,  15  Jur.  749. 

Express  Waiver.  —  An  objection 
that  a  wiU  did  not  accompany  a  com- 
mission to  take  testimony  to  prove  it 
was  waived  by  a  stipulation  of  coun- 
sel that  the  will  did  accompany  the 
commission  and  that  the  witnesses 
testified  with  the  will  before  them. 
In  re  Glass'  Estate,  14  Colo.  App. 
Z77,  60  Pac.  186. 

64.  Reese  v.-  Beck,  24  Ala.  651 : 
Ragan  v.  Cargill,  24  Miss.  540;  Sey- 
mour V.  Farrcll,  51  Mo.  95.  See  also 
Davison  v.  West  Oxford  Land  Co.. 
118  N.  C.  368.  24  S.  E.  14. 
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(2.)  Other  Objections.  —  Where  not  waived,  objections  to  the  com- 
mission for  want  of  a  proper  preliminary  affidavit,"^  or  notice,®**  or 
for  defects  in  the  commission  itself,**^  must  be  made  before  the  trial. 
An  objection  based  on  the  lack  of  an  order  for  the  commission  or 
examination  must  be  made  before  the  trial.®^ 

The  lack  of  a  commission  has  been  held  ground  for  objection 
when  a  deposition  is  offered  in  evidence.®" 

(3.)  Pendency  of  Action.  —  It  has  been  held  proper  to  object  at  the 
trial  that  the  action  was  not  pending  when  the  deposition  was  taken.'"* 


Contra.  —  Sehorn  v.  Williams,  51 
N.  C.  575. 

65.  Moody  v.  Alabama  G.  S.  R. 
Co.,  99  Ala.  553,  13  So.  233;  s.  c. 
10  So.  905 ;  Dunlap  v.  Dunlap,  49 
La.  Ann.   1,696,  22  So.  929. 

66.  Willeford  v.  Bailey,  132  N.  C. 
402,  43  S.  E.  928. 

67.  Alabama  G.  S.  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313; 
Tompkins  v.  Williams,  19  Ga.  569; 
Feagin  v.  Beasley,  23  Ga.  17;  Rock- 
ford  Wholesale  Grocery  Co.  v. 
Stevenson,  65  III.  App.  609;  Mer- 
chants' Dispatch  Trans.  Co.  v.  Ley- 
sor,  89  III.  43 ;  StowcU  v.  Moore,  89 
111-  563;  Frierson  v.  Irwin,  4  La. 
Ann.  277 ;  Cover  v.  Smith,  82  ]\Id. 
586,  34  Atl.  465;  Rust  V.  Eckler,  41 
N.  Y.  488;  Doan  v.  Glenn,  21  Wall. 
(U.  S.)  22;  Howard  v.  Stillwell  & 
Bierce  Mfg.  Co.,  139  U.  S.  199.  See 
also  Denny  v.  Horton,  11  Daly  (N. 
Y.)  358.  But  see  Hays  v.  Phelps,  i 
Sandf.    (N.  Y.)    64. 

Who  May  Object — An  objection 
to  a  commission  cannot  ordinarily  be 
made  by  the  party  at  whose  instance 
it  was  issued.  Pelamourges  v.  Clark, 
9  Iowa  I ;  Devinny  v.  Jelly,  Tapp. 
(Ohio)  159;  McBride  v.  Ellis,  9 
Rich.  L.  (S.  C.)  269;  Juneau  Bank 
V.  McSpedon,  15  Wis.  629.  See  also 
Bell  V.  Davidson,  3  Wash.  C.  C.  328, 
3  Fed.  Cas.  No.  1,248. 

68.  National  Bank  &  Loan  Co.  v. 
Dunn,  106  Ind.  no,  6  N.  E.  131; 
Woods  V.  Dille,  11  Ohio  455. 

Order  of  Court —  An  objection 
on  the  ground  that  no  leave  was 
taken  to  retake  a  deposition  should 
be  made  before  the  trial.  Electric 
Supply  &  C.  Co.  V.  Consolidated 
Light  &  R.  Co.,  42  W.  Va.  583,  26 
S.  E.  188.  The  cross-examination  of 
a  witness  was  held  to  waive  an  ob- 
jection that  his  denosition  was  taken 
in    term    time    without    an    order    of 

Vol.  IV 


court.  Mechanics'  Bank  v.  Seton,  i 
Pet.  (U.  S.)  299.  But  where  objec- 
tion is  first  taken  to  the  examination 
of  a  party  without  an  order  of  court, 
it  is  not  waived  by  the  cross-exam- 
ination of  the  witness.  Hitchcock 
V.  Skinner,  i  Hoff.  Ch.  (N.  Y.)  21. 

69.  Sehorn  v.  Williams,  51  N.  C. 
575.  Contra.  —  Delisle  v.  McGilli- 
vary,  24  Mo.  App.  680. 

Lack  of  Commission.  —  Where 
both  parties  gave  notice  of  the  taking 
of  depositions  at  the  same  time  and 
place,  the  want  of  a  commission  was 
waived.  Connnersville  v.  Wadleigh, 
7  Blackf.  (Ind.)  102.  Where  the 
deposition  had  been  on  file  for  six 
years  without  objection,  the  want  of 
a  commission  was  held  to  have  been 
waived.  Wasson  v.  Linster,  83  N. 
C.  575.  A  waiver  of  "all  objection 
to  the  form  of  taking  said  deposi- 
tions" was  held  to  include  an  objec- 
tion that  they  were  taken  before  a 
notary  public  instead  of  under  a 
commission.  Homberger  v.  Alexan- 
der, II  Utah  363,  40  Pac.  260. 

Where  the  failure  to  endorse  the 
allowance  of  a  commission  upon  an 
agreement  of  parties  therefor  was  not 
known  to  the  objecting  party  until 
the  day  before  the  trial,  an  objection 
at  the  trial  was  sustained.  Mason 
&  Hamlin  Organ  Co.  v.  Pugsley,  19 
Hun    (N.  Y.)    282. 

70.  Oxford  Iron  Co.  v.  Quinchett, 
44  Ala.  487. 

Contra.  —  Moore  v.  Smith,  88  Ky. 
151,  10  S.  W.  380;  Kottwitz  V. 
Bagby,  16  Tex.  656. 

J)eposition  Taken  Before  Suit  Be- 
gun.—  The  cross-examination  of  the 
witness  by  the  adverse  party  was 
held  not  to  be  a  waiver  of  an  objec- 
tion that  the  suit  had  not  been  insti- 
tuted at  the  time  the  deposition  was 
taken.  Howard  v.  Folger,  15  Me. 
447- 
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b.  Commissioner  or  Officer.  —  A  lack  of  official  authority  in  the 
person  taking  a  deposition,  or  his  disqualification  from  interest  or 
otherwise,  is  waived  by  cross-examining  the  witness,  or  filing  cross- 
interrogatories,  without  objection  and  with  knowledge  of  the 
incompetency^^ 

It  is  generally  held  that  an  objection  to  the  competency  of  the 
commissioner  or  officer  must  be  made  before  trial,'^  but  in  some 


Noticing  a  cause  for  hearing  on 
"  pleadings  and  proof  "  is  not  an  ad- 
mission of  the  competency  of  a  depo- 
sition of  a  co-defendant  taken  before 
the  cause  was  at  issue.  Lee  v.  Hun- 
toon,  I  Hoff.  Ch.  (N.  Y.-)  447. 

71.  Colgin  V.  Rodman,  20  Ala. 
650;  Savage  v.  Balch,  8  Me.  27;  Ed- 
munds V.  Griffin,  41  N.  H.  529; 
Whicher  v.  Whicher,  11  N.  H.  348; 
Waugh  V.  Shunk,  20  Pa.  St.  130; 
Phillippi  V.  Bowen,  2  Pa.  St.  20.  See 
also  Crowther  v.  Rowlandson,  27 
Cal.  376. 

Contra.  —  Wilson  v.  Smith,  5 
Yerg.  (Tenn.)  379;  Thompson  v. 
Clay,  60  Mich.  627,  27  N.  W.  699. 

It  is  sufficient  that  an  objection  to 
ths  commissioner  is  known  by  a 
party,  though  it  is  not  known  by  his 
attorney.  Edmunds  v.  Griffin,  41  N. 
H.  529. 

Part  of  Commissioners  Acting. 
Appearing  and  cross-examining  a 
witness  without  objection  is  a  waiver 
of  the  taking  of  his  deposition  by 
part  only  of  the  commissioners. 
Douge  V.  Pearce,  13  Ala.  127;  Gil- 
bert V.  Campbell,  i  Han.  (New 
Bruns.)  474. 

An  objection  to  the  competency  of 
the  commissioner  may  be  made  after 
publication,  but  before  the  hearing, 
where  the  objecting  party  did  not 
cross-examine  the  witness.  Colgin 
V.   Redman,  20  Ala.  650. 

72.  United  States.  —  Shutte  v. 
Thompson,  15  Wall.  151. 

Alal?ama.  —  Scott  v.  Baber,  13  Ala. 
182;  Potier  V.  Barclay,  15  Ala.  439; 
Jordan  v.  Jordan,  17  Ala.  466;  Col- 
gin V.  Redman,  20  Ala.  650. 

Georgia.  —  Treadway  v.  Richards, 
92  Ga.  264,  18  S.  E.  25. 

Illinois.  —  Kassing  v.  Mortimer,  80 
111.  602. 

Maryland.  —  Clogg  v.  McDaniel,  89 
Md.  416,  43  Atl.  795. 

Neiv  Hampshire.  —  Whicher  v. 
Whicher,  11  N.  H.  348. 


Oregon.  —  Foster  v.  Henderson,  29 
Or.  210,  45  Pac.  899. 

Pennsylvania.  —  Frank  v.  Colhoun, 
59  Pa.  St.  381. 

Texas.  —  Blake  v.  State,  38  Tex. 
Crim.  377,  43  S.  W.  107;  Adams  v. 
State,  19  Tex.  App.  250;  Chicago,  R. 
I.  &  T.  R.  Co.  V.  Long,  (Tex.  Cjv. 
App.),  65  S.  W.  882;  McMahan  v. 
Veascy,  (Tex.  Civ.  App.),  60  S.  W. 
333;  McGrew  v.  Wilson,  (Tex.  Civ. 
App. ) ,  57  S.  W.  63 ;  Lienpo  v.  State, 
28  Tex.  App.  179,  12  S.  W.  588. 

Virginia.  —  Unis  v.  Charlton,  12 
Gratt.    (Va.)    484. 

One     Commissioner     Acting An 

objection  that  the  testimony  was 
taken  before  only  one  commissioner 
must  be  made  before  the  trial.  Se- 
well  V.  Gardner,  48  Md.   178. 

Incompetency    Not    Known But 

an  objection  to  the  authority  of  the 
commissioner  may  be  made  on  the 
trial  where  the  lack  of  authority  was 
not  known  until  the  day  before. 
Mason  &  Hamlin  Organ  Co.  7-. 
Pugsley,  19  Hun   (N.  Y.)  282. 

Rule    to     Show    Cause After  a 

rule  to  show  cause  why  a  deposition 
should  not  be  read  has  been  made  ab- 
solute, an  objection  to  the  commis- 
sioner's competency  cannot  be  made 
at  the  trial.  Holmes  v.  Lacroix,  10 
La.  Ann.  105. 

Proof  of  Objection.  —  An  objection 
to_  a  commissioner  will  not  be  re- 
ceived on  mere  suggestion,  but  must 
be  supported  by  affidavit.  Biays  v. 
^Icrrihcw,   3   Johns.    (N.    Y.)    251. 

Appointment  of  Commissioner. 
It  is  too  late  to  object  at  the  trial 
that  the  commissioner  was  named  by 
the  clerk  instead  of  by  the  judge, 
under  a  statute  directing  the  clerk  to 
pass  on  all  depositions  taken  on 
commission  and  returned  to  him. 
Kcrchncr  v.  Reilly,  72  N.  C.  171 ; 
Sparrow  z:   Blount,  90  N.  C.  514. 

Execution  of  Commission  by 
Wrong    Person.  — An    objection    that 
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states  it  may  be  offered  at  the  trial. "^ 

c.  Notice.  —  (1.)   Waivers    by    Examination.    —  Filing  cross-inter- 
rogatories without  objection,'*  or  cross-examining  a  deponent  orally^" 


the  person  executing  a  commission 
was  not  the  person  intended  to  be 
designated  in  the  commission  is 
made  too  late  at  the  trial.  Newton 
v.  Porter,  69  N.  Y.  133,  25  Am.  Rep. 
152;  Bracken  v.  Neill,  15  Tex.  log. 
See  also  Alabama  G.  S.  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313; 
Rushmore  v.  Hall,  12  Abb.  Pr.  (N. 
Y.)  420. 

73.  Bryant  v.  Ingraham,  16  Ala. 
116;  Kerr  v.  Gibson,  8  Bush  (Ky.) 
129.  See  also  Fitzhugh  v.  McPher- 
son,  9  Gill  &  J.    (Md.J    51. 

74.  Aicardi  v.  Strang,  38  Ala. 
326;  Potts  V.  Coleman,  86  Ala.  94, 
5  So.  780;  Connersville  v.  Wadleigh, 

7  Blackf.  (Ind.)  102;  American  Ins. 
Co.  V.  Francia,  9  Pa.  St.  390;  Ben- 
ham  V.  Purdy,  48  Wis.  99,  4  N.  W. 
133- 

75.  Alabama.  —  Rogers  v.  Wil- 
son, Minor  407,  12  Am.  Dec.  61. 

Arkansas.  —  Caldwell  v.  JMcVicar, 
9  Ark.  418. 

Colorado.  —  Ryan  v.  People,  21 
Colo.   119,  40  Pac.  775. 

Illinois.  —  Greene  Co.  v.  Bledsoe, 
12  111.  267. 

Indiana.  —  Connersville  v.  Wad- 
leieh,  7  Blackf.   102;  Doe  v.  Brown, 

8  Blackf.  443;  Long  v.  Straus,  124 
Ind.  84,  24  N.  E.  664. 

Iowa.  —  Nevan  v.  Roup,  8  Iowa 
207 ;  Alumma  v.  McKee,  10  Iowa  107. 

Kentucky.  —  Talbott  v.  Bradford, 
2  Bibb  316;  Brooks  v.  Clay,  2  Bibb 
499- 

Maine.  —  Crocker  v.  Appleton,  25 
Me.  131 ;  George  v.  Nichols,  32  Me, 
179. 

Maryland.  —  Waters  v.  Waters,  35 
Md.  531.  . 

Mississippi.  —  Ragan  v.  Cargill,  24 
Miss.  540;  Hunt  v.  Crane,  33  Miss. 
669,  69  Am.  Dec.  381. 

Minnesota.  —  Waldron  v.  St.  Paul, 
33  Minn.  87,  22  N.  W.  4. 

Missouri.  —  Crenshaw  v.  Pacific 
Mutual  Life  Ins.  Co.,  71  Mo.  App. 
42;  Cawthorn  v.  Haynes,  24  Mo. 
236;  Tayon  v.  Ladew,  33  Mo.  205; 
Seymour  v.  Farrell,  51  Mo.  95. 

Nczo  Jersey.  —  Newell  v.  Bassett, 
33  N.  J.  L.  26. 
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Nezv  York.  —  Jackson  v.  Kent,  7 
Cow.  59;  Wait  v.  Whitney,  7  Cow. 
69;  Charruaud  v.  Charruaud,  3  Edw. 
Ch.  273 ;  Jackson  v.  Perkins,  2  Wend. 
308. 

Nortli  Carolina.  —  Kea  v.  Robeson, 
39  N.  C.  427;  Beasley  v.  Downey,  32 
N.  C.  284;  Sparrow  v.  Blount,  90  N. 
C.  514;  Erwin  V.  Bailey,  123  N.  C. 
628,  31  S.  E.  844. 

Oliio. — Brown  v.  Raft  of  Timber, 
I   Handy  13. 

Pennsylvania.  —  Porter  v.  John- 
ston, 2  Yeates  92;  Carmalt  v.  Post, 
8  Watts  406 ;  Selin  v.  Snyder,  7  Serg. 
&  R.  166;  McCormick  v.  Irwin,  35 
Pa.  St.  III. 

Rhode  Island.  —  Kelton  v.  Mon- 
taut,  2  R.  I.  151. 

South  Carolina.  —  Sloan  v.  Hunter, 
56  S.  C.  385,  34  S.  E.  658. 

South  Dakota.  —  Bern  v.  Bem,  4 
S.  D.  138,  55  N.  W.  1,102. 

Tennessee.  —  Bedford  v.  Ingram,  5 
Hayw.  155;  McNew  v.  Rogers, 
Thomp.  32;  Wilson  v.  Smith.  5 
Yerg.  379;  Robertson  v.  Campbell. 
I   Overt.  172. 

Vermont.  —  Davis  v.  Davis,  48  Vt. 
502. 

IVisconsin.  —  Miller  v.  McDonald, 
13  Wis.  673;  Cameron  v.  Cameron,  15 
Wis.  I,  82  Am.  D:c.  652. 

See  also  IMutual  Benefit  Life  Ins, 
Co.  V.  Robinson,  7  C.  C.  A.  444,  19 
U.  S.  App.  266,  58  Fed.  723,  22  L. 
R.  A.  325;  Thompson  v.  St.  Paul 
City  R.  Co.,  45  Minn.  13,  47  N.  W. 
259;  Elverson  v.  Vanderpoel,  9  Jones 
&  S.  (N.  Y.)  257.  But  see  Vincent 
V.  Hufif,  4  Serg.  &  R.  (Pa.)  298,  and 
contra,  Hall  v.  Houghton,  37  Me. 
411. 

Waiver  of  Notice The  rule  ap- 
plies to  a  notice  which  improperly 
names  the  witness.  Waldron  v.  St. 
Paul,  33  Minn.  87,  22  N.  W.  4. 
Where  a  party  notified  of  the  taking 
of  depositions  at  two  places  at  the 
same  time  was  represented  at  each 
place  by  counsel,  the  irregularity 
was  waived.  Latham  v.  Latham,  30 
Gratt.    (Va.)   307. 

The  appearance  of  the  attorney  and 
the  cross-examination  of  the  witness 
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is  ordinarily  a  waiver  of  notice,  and  therefore  of  defects  in  such 
notice.  Some  courts  have  held  that  a  party  who  appears  and  cross- 
examines  a  deponent  cannot  preserve  an  exception  to  the  shortness 
or  other  insufficiency  of  the  notice.'^''  Other  courts  have  held  that  he 
may  appear  specially  for  the  purpose  of  objecting  to  the  notice/' 
and  still  others  have  held  that,  having  duly  objected  to  the  shortness 
of  the  notice,  he  may  cross-examine  the  witness  without  waiving 
the  objection.''^ 

(2.)  Objections  Generally.  —  Objections  to  notice  of  the  filing  of 
interrogatories,^"  or  the  issuance  of  a  commission,^"  or  the  taking  of 
a  depositions^  must  be  made,  ordinarily,  before  trial.     But  in  a  few 


by  him  is  a  waiver  of  notice  required 
to  be  given  to  the  party  personally. 
Hunt  V.  Crane,  2i  Miss.  669,  69  Am. 
Dec.  381.  The  appearance  and  cross- 
examination  of  a  witness  by  the  at- 
torney of  the  defendant  in  a  criminal 
action  is  a  waiver  of  any  defects  in 
the  notice,  though  the  accused  him- 
self is  not  present  at  the  examina- 
tion. Ryan  V.  People,  21  Colo.  119, 
40  Pac.  775.  Where  the  officer  be- 
fore whom  a  deposition  is  taken  puts 
questions  to  the  witness  at  the  re- 
quest of  an  absent  party,  the  latter 
cannot  afterwards  object  for  want 
of  notice.  Barnet  v.  School  Direc- 
tors, 6  Watts  &  S.  (Pa.)  46.  Where 
the  purpose  of  the  notice  was  to  per- 
mit the  party  notified  to  name  com- 
missioners, it  was  held  that  the  want 
of  notice  was  not  waived  by  the  at- 
tendance of  the  party  at  the  taking 
of  the  deposition.  Blincoe  v.  Berke- 
ley,  I    Call    (Va.)    405. 

An  objection  to  a  question  or  to 
the  competency  of  a  witness  is  equiv- 
alent to  a  cross-examination  of  him. 
Caldwell  V.  McVicar,  9  Ark.  418; 
Miller  z;.   McDonald,    13  Wis.  675. 

Appearing  and  consenting  to  con- 
tinuance of  th?  taking  of  depositions 
is  a  waiver  of  any  irregularity  in  the 
notice.  /;;  re  Turner,  71  Vt.  382, 
45  Atl.  754. 

Accepting  Service  of  Notice. 
Accepting  service  of  a  defective  no- 
tice, without  objection,  was  held  to 
be  a  waiv^^r  of  the  defect.  Pape  v. 
Wright,   116  Ind.  502,   19  N.  E.  459. 

Express  Waiver.  _  The  parties  may 
expressly  agree  to  waive  notice  of 
the  taking  of  depositions.  Murray 
V.  Phillips,  59  Ind.  56;  Schmitz  v.  St. 
Louis  I.  M.  &  S.  R.  Co.,  46  Mo.  App. 
380;  Ballard  v.  Perry,  28  Tex.  347; 


Buddicum  v.  Kirk,  3  Cranch  (U.  S.) 
13- 

76.  Beale  v.  Brandt,  7  La.  583; 
Jones  V.  Love,  9  Cal.  68;  Brown  v. 
Raft  of  Timber,  i  Handy  (Ohio)  13. 
See  also  Vinal  v.  Burrill,  16  Pick. 
(Mass.)  401;  Bern  v.  Bern,  4  S.  D. 
138,  55  N.  W.  1,102. 

77.  Sharp  v.  Lockwood,  12  Conn. 
155;  Sanford  v.  Burrell,  Anth.  N.  P. 
(N.  Y.)  250;  Stephens  v.  Thompson, 
28  Vt.  yj;  Marcy  v.  Merrifield,  52 
Vt.  606;  Uhle  V.  Burnham,  44  Fed. 
729. 

78.  Porter  v.  Pillsbury,  36  Me. 
278;  Hunt  V.  Lowell  Gaslight  Co.,  i 
Allen  (Mass.)  343;  Marcy  v.  Merri- 
field, 52  Vt.  606;  Uhle  V.  Burnham, 
44  Fed.  729. 

Special    Appearance Where    the 

statute  required  three  days'  notice  of 
the  taking  of  a  deposition  and  but 
two  days'  notice  was  given  and  the 
party  notified  appeared  and  objected 
to  the  taking  of  the  deposition  on  ac- 
count of  the  shortness  of  the  notice 
and  declined  to  cross-examine  the 
witness,  the  deposition  was  rejected. 
Bcasley  v.  Downey,  32  N.  C.  284. 

79.  Cornelius  v.  Partain,  39  Ala. 
473  ;  Grigsby  v.  May,  57  Tex.  255.  bee 
also  Stockton  v.  Frey,  4  Gill  (Md.) 
406,  45  Am.  Dec.  138. 

80.  Corgan  v.  Anderson,  30  111.  95. 

81.  United  States.  —  Brooks  v. 
Jenkins,  i  Fish.  Pat.  Rep.  41,  3  Mc- 
Lean 432,  4  Fed.  Cas.  No.  1,953;  Bud- 
dicum V.  Kirk,  3  Cranch  293 ;  Clax- 
ton  V.  Adams,  i  MacArthur  (D.  C.) 
496;  Uhle  V.  Burnham,  44  Fed.  729; 
Smith  V.  The  Serapis,  49  Fed.  393. 

Alabama.  —  Hudson  v.  Howlett,  32 
Ala.  478;  McGill  V.  Monetti,  37  Ala. 
49- 

Illinois.  —  Pittsburg,  C.  C.  &  St.  L. 
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cases  it  has  been  held  that  such  objections,  especially  to  the  entire 
lack  of  notice,*^  may  be  offered  at  the  trial.^^ 

d.  Form  of  Interrogatories.  —  (1.)  Waivers  by  Examination. — It 
is  generally  held  that  exceptions  to  written  interrogations  as  leading, 
or  too  general,  or  otherwise  defective  in  form,  must  be  taken  upon 
the  filing  of  cross-interrogations,  or,  at  least,  before  the  issuance  of 
the  commission.**     A    few   courts,   generally  by   force  of   statute. 


R.  Co.  V.  Story,  104  111.  App.  132; 
Winslow  V.  Newlan,  45  111.  145; 
Toledo,  W.  &  W.  R.  Co.  v.  Bacldeley, 
54  111.  19;  Rockford,  R.  I.  &  St.  L. 
R.   Co.  V.  McKinley,  64  111.  338. 

Iowa. — ■  Mumma  v.  McKee,  10 
Iowa  107;  Pilmer  v.  Branch  of  State 
Bank,  16  Iowa  321. 

Kansas.  —  Clark  v.  Ellithorpe,  7 
Kan.  App.  337,  51  Pac.  940. 

Kentucky.  —  Beatty  v.  Thompson, 
23  Ky.  L.  Rep.   1,850,  66  S.  W.  384. 

Maryland.  —  Barnum  v.  Barnum, 
42  Md.  251. 

Massachusetts.  —  Farrow  v.  Com- 
monwealth Ins.  Co.,  18  Pick.  53,  29 
Am.  Dec.  564. 

Micliigan.  —  Palms  v.  Richardson, 
51  Mich.  84,  16  N.  W.  243;  Record 
Pub.  Co.  V.  Merwin,  115  Mich.  10, 
72  N.  W.  998. 

Minnesota.  —  Thompson  v.  St. 
Paul  City  R.  Co.,  45  Minn.  13^  47  N. 
W.  259. 

Missouri.  —  Littleton  v.  Christy,  11 
Mo.  390;  State  v.  Dunn,  60  Mo.  64; 
Holman  v.  Bachus,  73  Mo.  49;  Bell 
V.  Jamison,  102  Mo.  71,  14  S.  W. 
714- 

New  York.  —  Elverson  v.  Vander- 
poel,  9  Jones  &  S.  257. 

Nortli  Carolina.  —  Willeford  z'. 
Bailey,  132  N.  C.  402,  43  S.  E.  928. 

Ohio.  —  Ash  V.  Marlow,  20  Ohio 
119;  Ryan  v.  O'Conner,  41  Ohio  St. 
368. 

Pennsylvania.  —  Helfrich  v.  Stem, 
17  Pa.  St.  143. 

Tennessee.  —  Savage  v.  Gaut, 
(Tenn.  Ch.  App.),  57  S.  W.  170; 
Campbell  v.  Baird,  95  Tenn.  345,  32 
S.  W.  194. 

T^A-o.y.  —  Galveston,  H.  &  S.  A.  R. 
V.  Briggs,  4  Tex.  Civ.  App.  515,  23 
S.  W.  503;  Kottwitz  V.  Bagby,  16 
Tex.  656. 

Virginia.  —  Wytheville  Ins.  &  Bkg. 
Co.  V.  Teiger,  90  Va.  277,   18  S.  E. 

l^Visconsin.  —  University    of    Notre 
Vol.  IV 


Dame  du  Lac  v.  Shanks,  40  Wis. 
352. 

See  also  Skinner  v.  Dayton,  5 
Johns.  Ch.  (N.  Y.)  191;  Wasson  v. 
Linster,  83  N.  C.  575. 

Objections  to  Notice An  objec- 
tion that  a  party  gave  his  deposition 
without  reasonable  notice  of  his  in- 
tention to  his  adversary  must  be 
taken  before  the  trial.  Brown  v. 
Raft  of  Lumber,  i  Handy  (Ohio)  13; 
Crosby  v.  Hill,  39  Ohio  St.  100. 
Only  the  party  entitled  to  receive  no- 
tice can  object  thereto.  Glenn  v. 
Glenn,  17  Iowa  498;  Brokaw  v. 
Bridgman,  6  How.  Pr.  (N.  Y.)  114: 
Collier  V.  Jeffries,  3  N.  C.  603.  An 
intervener  cannot  object  to  the  want 
of  notice.  Rainbolt  z'.  March,  52 
Tex.  246.  But  see  Black  v.  Black, 
38  Ala.  III.  See  sub-title  "Notice 
of  Taking." 

82.  Lumpkin  v.  Minor,  (Tex. 
Civ.  App.),  46  S.  W.  66.  See  also 
Stockett  V.  Jones,  10  Gill.  &  J.  (Md.) 
276. 

83.  Mills  V.  Dunlap,  3  Cal.  94; 
Williams  v.  Gilchrist,  3  Bibb  (Ky.) 
49.  See  also  Unis  v.  Carlton,  la 
Gratt.    (Va.)  484. 

84.  Upon  the  ground  that  if 
timely  objection  is  made,  the  party 
propounding  the  interrogatories  may 
change  their  form. 

United  States.  —  Cocker  v.  Frank- 
lin Hemp  &  Bagging  Co.,  i  Story 
169,  5  Fed.  Cas.  No.  2,930. 

Alabama.  —  Bryant  v.  Ingraham, 
16  Ala.  116;  Townsend  v.  Jeffries,  24 
Ala.  329;  Humphries  v.  Bradford,  32 
Ala.  500. 

California.  —  Kyle  v.  Craig,  125 
Cal.  107,  57  Pac.  791. 

Colorado.  —  Love  v.  Tomlinson,  r 
Colo.  App.  516,  29  Pac.  666. 

Co)inccticut. — Hennessey  v.  Metro- 
politan Life  Ins.  Co.,  74  Conn.  699, 
52  Atl.  490. 

Delazvare.  —  Cannon  v.  Kinney,  3 
Har.  317. 
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however,  hold  to  a  contrary  rule.^^ 

It  is  also  generally  held  that  objections  to  the  form  of  questions 
upon  the  oral  examination  of  a  deponent  must  be  made  when  they 
are  put,  if  the  other  party  is  present,®"  but  some  courts  hold  other- 


Georgia.  —  Franks  v.  Gress  Lumb. 
Co.,  Ill  Ga.  87,  36  S.  E.  314. 

Illinois.  —  B.  S.  Green  Co.  v. 
■  Smith,  52  111.  App.  158. 

lo-wa.  —  Keeney  v.  Chilis,  4  Greene 
416;  Jones  V.  Smith,  6  Iowa  229. 

Louisiana.  —  Sowers  v.  Flower,  2 
Mart.  (N.  S.)  (La.)  617;  Winn  v. 
T wogood,  9  La.  422. 

Maine.  —  Brown  v.  Foss,  16  Me. 
257;   Parsons  v.  Huflf,  38  Me.  137. 

Massachusetts.  —  Potter  v.  Leeds,  I 
Pick.  309 ;  Anonymous,  2  Pick.  165 ; 
Allen  V.  Babcock,  15  Pick.  56;  Hey- 
wood  V.  Reed,  4  Gray  574;  Adams 
V.  Wadleigh,  10  Gray  360;  Potter  v. 
Tyler,  2  Mete.  58. 

Missouri.  —  Walsh  v.  Agnew,  12 
Mo.  343- 

Nezu  Hampshire.  —  Lisbon  v.  Bath, 
23  N.  H.  i;  Wells  V.  Jackson  Mfg. 
Co.,  47  N.  H.  235,  90  Am.  Dec.  575- 

New  Jersey.  —  Chambers  v.  Hunt, 
22  N.  J.  L.  552. 

New  York.  —  Hazlewood  v.  Hem- 
inway,  3  Thomp.  &  C.  787;  Morse  v. 
Cloyes,  II  Barb.  100;  Brown  v.  Press 
Pub.  Co.,  20  Misc.  509,  46  N.  Y. 
Supp.  639. 

Pennsylvania.  —  Baclieller  v.  Al- 
tick,  14  Lane.  L.  Rev.  267;  Wallace 
V.  McElevy,  2  Grant  Cas.  44;  Hill 
V.  Canfield,  63  Pa.  St.  77- 

Utah.  —  American  Pub.  Co.  v.  C. 
E.  Mayne  Co.,  9  Utah  318,  34  Pac 
247. 

See  also  Brandford  v.  Haggerthy, 
II  Ala.  689;  Farmer  v.  Farmer,  86 
Ala.  322,  5  So.  434;  Overton  v. 
Tracey,  14  Serg.  &  R.   (Pa.)   34. 

Defects  in  Interrogatories.  —  Fil- 
ing cross-interrogatories  without  ob- 
jecting that  the  interrogatories  do 
not  give  the  name  of  the  witness  is 
a  waiver  of  the  defect.  A  consent 
to  the  immediate  issuance  of  a  com- 
mission without  cross-interrogatories 
is  a  waiver  of  the  failure  to  state  the 
residence  of  the  witness  in  the  in- 
terrogatories. Farmer  v.  Farmer,  86 
Ala.  322,  5  So.  434- 

85.  Generally  under  statutes  which 
do  not  give  to  the  officer  settling  in- 
terrogatories   the     power     to     reject 

35 


those  which  are  improper.  Craddock 
V.  Craddock,  3  Litt.  (Ky.)  77;  Flem- 
ing V.  Hollenbeck,  7  Barb.  (N.  Y.) 
271. 

86.  Alabama.  —  Kyle  v.  Bostick, 
10  Ala.  589;  Memphis  &  C.  R.  Co.  v. 
Bibb,  ^7  Ala.  699. 

California.  —  Lawrence  v.  Fulton, 
19  Cal.  683. 

Connecticut.  —  Butte  Hardware  Co. 
V.  Wallace,  59  Conn.  336,  22  Atl. 
330;  Hennessy  v.  Metrooolitan  Life 
Ins.  Co.,  74  Conn.  699,  52  Atl.  490. 

Delazvare.  —  Goslin  v.  Cannon,  i 
Har.  3. 

Illinois.  —  Catlin  v.  Traders'  Ins. 
Co.,  83  111.  App.  40;  Goodrich  v. 
Hanson,  33  111.  498. 

loi^a.  —  Wolverton  v.  Ellis,  18 
Iowa  413. 

Maine.  —  Woodman  v.  Coolbroth, 
7  Me.  181 ;  PoUeys  v.  Ocean  Ins.  Co., 
14  Me.  141 ;  Rowe  v.  Godfrey,  16  Me. 
128;  Brown  v.  Foss,  16  Me.  257; 
Lords  V.  Moore,  37  Me.  208;  Par- 
sons V.  Huff,  38  Me.  137;  Lcavitt  v. 
Baker,  82  Me.  26,  19  Atl.  86. 

Maryland.  —  Smith  v.  Cooke,  31 
Md.  174,  100  Am.  Dec.  58;  Jones  v. 
Jones,  36  Md.  447,  11  Am.  Rep.  505; 
Kerby  v.  Kerby,  57  Md.  345. 

Missouri.  —  Lesinsky  v.  Great 
Western  Dispatch  Co.,  14  Mo.  App. 
598;  Glasgow  z'.  Ridge sley,  11  Mo.  34; 
Walsh  V.  Agnew,  12  Mo.  520;  Fox  v. 
Webster,  46  Mo.  181 ;  Warlick  v. 
Peterson,  58  Mo.  408. 

Nezi'  Hampshire.  —  Whipple  v. 
Stevens,  22  N.  H.  219;  Willey  v. 
Portsmouth,  35  N.  H.  303. 

Nezv  York.  —  Francis  v.  Ocean  Ins. 
Co.,  6  Cow.  404;  Wanamakcr  v.  Me- 
graw,  27  Misc.  591,  59  N.  Y.  Supp. 
81,  aiTirmcd  48  App.  Div.  51,  62  N. 
Y.  Supp.  692;  Hebbard  v.  Haughian, 
70  N.  Y.  54. 

Pennsylvania.  —  Strickler  v.  Todd, 
10  Scrg.  &  R.  63;  Sheeler  v.  Speer,  3 
Binn.  130. 

7V.vt7.y.— Taylor,  B.  &  H.  R.  Co. 
7'.  Werner,  (Tex.  Civ.  App.),  60  S. 
W.  442. 

Virginia.  —  M'Candlish  v.  Edloe,  3 
Gratt.  330. 
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wise. 


(2.)  Objections  Generally.  —  Objections  to  the  form  of  interroga- 
tories, which  have  not  been  waived,  must  be  offered  before  the  trial. *- 

e.  Taking  of  Deposition. — (l.)  Waivers  at  Examination.  — At- 
tendance at  the  taking  of  a  deposition  is  ordinarily  a  waiver  of  any 


See  also  Crowell  v.  Western  Re- 
serve Bank,  3  Ohio  St.  406. 

Waiver  of  Leading  Questions. 
Where  the  officer  taking  a  deposi- 
tion propounded  questions  to  the  wit- 
ness at  the  request  of  an  absent  party, 
such  party  must  be  deemed  to  have 
waived  objections  to  leading  ques- 
tions not  taken  at  the  time.  Whip- 
ple V.  Stevens,  22  N.  H.  219.  It  has 
been  held  that  if  the  party  notified 
fails  to  attend  the  taking  of  the  dep- 
osition, he  cannot  afterwards  object 
that  questions  were  leading.  Rowe 
V.  Godfrey,  16  Me.  128;  Brown  v. 
Foss,  16  Ale.  257. 

87.  Upon  the  ground  that  the  per- 
son taking  the  deposition  has  no 
power  to  pass  on  the  form  of  the 
questions.  Craddock  v.  Craddock,  3 
Litt.  (Ky.)  77;  Williams  v.  Eldridge, 
I  Hill  (N.  Y.)  249. 

But  where  a  party  is  permitted  to 
object  to  leading  interrogatories  at 
the  hearing,  sustaining  such  an  ob- 
jection may  be  ground  for  a  new 
trial  for  surprise.  Rogers  v.  Dia- 
mond, 13  Ark.  474. 

88.  Delazvare.  —  RznA&\  v.  Ches- 
apeake &  D.  Canal  Co.,  i  Har.  22,3. 

Georgia.  —  Richardson  v.  Roberts, 
23  Ga.  215. 

Illinois. — Kent  v.  Mason,  i  III. 
App.  466;  Sheldon  v.  Burry,  39  111. 
App.  154;  Kimball  v.  Cook,  6  111. 
423;  Kassing  v.  Mortimer,  80  111. 
602;  Illinois  Central  R.  Co.  t^.  Foulks, 
191  111.  57,  60  N.  E.  890. 

lozca.  —  Cathcart  v.  Rogers,  115 
Iowa  30,  87  N.  W.  738;  Mumma  v. 
McKee,  10  Iowa  107. 

Massachusetts  . —  Atlantic  Mutual 
Fire  Ins.  Co.  v.  Fitzpatrick,  2  Gray 
279;  Akers  v.  Demond,  103  Mass. 
318. 

Missouri.  —  Patton  v.  St.  Louis  & 
S.  F.  R.  Co.,  87  Mo.  117,  56  Am.  Rep. 
446. 

New  Jersey.  —  Wood  v.  Chetwood, 
27  N.  J.  Eq.  311. 

Ohio.  —  Crowell  v.  Western  Re- 
serve Bank,  3  Ohio  St.  406. 

Pennsylvania.  —  Overton  v.  Tracey, 
14  Serg.  &  R.  3H. 
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Texas.  —  Brunswig  v.  Kramer,  2 
Will.  Civ.  Cas.  803 ;  Gill  v.  First  Na- 
tional Bank,  (Tex.  Civ.  App.),  61 
S.  W.  146;  Lee  V.  Stowe,  57  Tex. 
444;  Marx  z'.  Heidenheimer,  63  Tex. 
304;  Wade  V.  Love,  69  Tex.  522,  7 
S.  W.  225;  International  &  G.  N.  R. 
Co.  V.  Prince,  77  Tex.  650,  14  S.  W. 
171 ;  ^Missouri  P.  R.  Co.  v.  Smith,  84 
Tex.  348,  19  S.  W.  509.  See  al'^o 
jMarsh  v.  Nordyke,  (Pa.),  15  At). 
875. 

Contra.  —  Williams  v.  Eldridge,  i 
Hill   (N.  Y.)   249. 

An  objection  to  interrogatories  as 
not  proper  cross-examination  should 
be  made  before  the  trial.  Cathcart 
V.  Rogers,  115  Iowa  30,  87  N.  W. 
738.  A  motion  to  suppress  a  deposi- 
tion on  the  ground  of  leading  inter- 
rogatories is  addressed  to  the  sound 
discretion  of  the  court.  Brown  v. 
Bulkley,  14  N.  J.  Eq.  294;  Walsh  v. 
Agnew,  12  Mo.  520;  Weber  v. 
Kingsland,  8  Bosw.  (N.  Y.)  415. 
See  sub-title  "  Interrogatories." 

An  objection  to  leading  interroga- 
tories is  an  objection  to  the  "manner 
and  form  "  of  taking  the  deposition. 
Marx  V.  Heidenheimer,  63  Tex.  304; 
Brunswig  v.  Kramer,  2  Will.  Civ. 
Cas.  (Tex.)  §803;  Kottwitz  v. 
Bagby,  16  Tex.  656. 

Interrogatories  Not  Filed.  —  It  is 
too  late  after  depositions  have  been 
read  to  the  jury  to  object  that  the 
interrogatories  were  not  properly 
filed  and  served.  Stockton  v.  Frey, 
4  Gill  (Md.)  406,  45  Am.  Dec.  136. 

Formal  Defect  in  Interrogatories. 
It  was  held  that,  in  the  absence  of 
a  rule,  or  statute,  an  objection  for 
the  failure  of  interrogatories  to  state 
the  residence  of  the  witness  need  not 
be  made  before  the  issuance  of  the 
commission.  McWilliams  v.  McWil- 
liams,  68  Ga.  459-  Where  an  attorney 
wrongfully  refused  to  permit  the  an- 
nexation of  cross-interrogatories  to 
the  commission,  the  objection  was 
allowed  on  the  trial.  Case  v.  Cush- 
man,  I   Pa.  St.  241. 
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objection  to  the  time  and  place.^^ 

An  objection  for  failure  to  properly  caution  or  swear  the 
deponent,""  or  to  examine  him  orally,  instead  of  upon  writLen  mter- 
rogatories,"  or  to  writing  his  answers  in  narrative  form,'*^  or  to 
writing  ih'e  answers  of  several  deponents  in  a  single  set,°^  or  to  the 
competency  of  the  person  writing  down  the  answer,"*  or  to  any 
similar  irregularity,'-'^  must  be  made,  ordinarily,  at  the  time  of  the 
examination,  if  the  party  is  present. 

(2.)  Objections  Generally.  —  Objections  to  irregularities  in  taking 
depositions,""  including  the  failure  of  the  deponent  to  answer  fully 

months  after  publication.  Van  Hook 
V.  Pendleton,  2  Blatchf.  85,  i  Fish. 
Pat.  Rep.  205,  28  Fed.  Cas.  No. 
16,852. 

92.     Grissen     v.     Southworth,     64 
Hun  488,  22  Civ.  Proc.  184,  19  N.  Y. 


89.  Raymond  v.  Williams,  21  Ind. 
241  ;  Lingenfelser  v.  Simon,  49  Ind. 
82;  Prather  v.  Pritchard,  26  Ind.  65; 
Southern  Kansas  R.  Co.  v.  Robbins, 
43  Kan.  145,  23  Pac.  113;  Williams 
V.  Banks,  5  Md.  198;  Frye  v.  Cole- 
man, I  Grant  Cas.  (Pa.)  445;  Mar- 
shall V.  Frisbie,  i  Munf.  (Va.)  247; 
Radford  v.  Fowlkes,  85  Va.  820,  8  S. 
E.  817;  Gartside  Coal  Co.  v.  Max- 
well, 20  Fed.  187 ;  Claxton  v.  Adams, 
I   iviac Arthur,   (D.  C.)   496. 

Taken  at  Improper  Time.  —  An 
objection  that  the  deposition  was 
taken  while  the  suit  was  abated  should 
be  made  before  the  trial.  So  should 
an  objection  that  the  deposition  was 
not  taken  until  after  the  return  day 
of  the  commission.  Beattie  v.  Aber- 
crombie,  18  Ala.  9. 

An  objection  to  a  deposition  on  the 
ground  that  it  was  taken  after  publi- 
cation was  held  to  have  been  waived 
by  the  failure  of  the  objecting  party 
to  urge  it  when  the  other  party 
agreed  to  strike  out  certain  inter- 
rogatories. Patten  v.  Darling,  i 
Cliff.  254,  18  Fed.  Cas.  No.  10,812. 

90.  Northern  Pac.  R.  Co.  v.  Urlin, 
158  U.  S.  271. 

Affirming  Deponent —  An  objec- 
tion to  the  affirming  of  a  witness  in- 
stead of  swearing  him  should  be 
made  at  the  time,  while  the  parties 
are  present.  Richards  v.  Hough,  51 
L.  I,  Q.  B.  (Eng.)  361,  30  W.  R. 
676. 

91.  Foye  V.  Leighton,  24  N.  H. 
29;  Free  v.  Buckingham,  59  N.  H. 
219;  Missouri  Pac.  R.  Co.  v.  Smith, 
84  Tex*.  348,  19  S.  W.  509- 

An  objection  to  depositions  on  the 
ground  that  they  were  not  taken  on 
written  interrogatories  was  held  too 
late  when  not  made  until  ten  months 
after     the     examination,     and     five 


Supp 
822. 

93. 

94. 

95. 


437 ;    In   re   Thomas,   35    Fed. 


Jordan  v.  Jordan,  17  Ala.  466. 
In  re  ihomas,  35  Fed.  822. 
Lamb  v.  Anderson,   i    Chand. 
(Wis.)   224,  2  Pinn.  251. 

The  failure  to  exhibit  to  a  de- 
ponent a  paper  upon  which  he  is  be- 
ing examined  must  be  objected  to  at 
the  time.  Nelson  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  38  Iowa  564. 

96.  United  States.  — Yio-wzrA  v. 
Stillwell  &  Bierce  Mfg.  Co.,  139  U. 
S.  199. 

Alabama.  —  Memphis  &  C.  R.  Co. 
V.  Maples,  63  Ala.  601 ;  Beattie  V 
Abercrombie,  18  Ala.  9;  Boykins  v. 
Collins,  20  Ali.  230. 

Georgia.  — Czx\iv2i\  R.  &  Bkg.  Co. 
V.  Rogers,  57  Ga.  336. 

///;no!.y.  — Thomas  v.  Dunaway,  30 

111.  145- 

Indiana.  —  Barber  v.  Lyon,  8 
Blackf.    (Ind.)    215. 

/Ca;i.ja^.  —  Rockford  Ins.  Co.  v. 
Farmers'  State  Bank,  50  Kan.  427,  31 
Pac.  1,063;  Kansas  Pac.  R.  Co.  v. 
Pointer,  9  Kan.  620. 

Maryland.  —  Barnum  v.  Barnum, 
42  Md.  251. 

Minnesota.  —  Hahn  v.  Bettingen, 
81   Minn.  91,  83  N.  W.  467. 

Mississifpi.  —  RditViff  v.  Thompson, 
61   Miss.  71. 

Nezv  York.  —  Union  Square  Bank 
V.  Reichmann,  9  App.  Div.  396.  41 
N.  Y.  Supp.  602;  Gates  v.  Bcecher, 
3  Thomp.  &  C.  404;  Union  Bank  v. 
Torrey,  2  Abb.   Pr.  269. 

North      Carolina.  —  Carroll      v. 
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interrogatories    or    cross-interrogatories,^^    or    to    annex    writings 


Hodges,  98  N.  C.  418,  4  S.  E.  199; 
Kalzenstein  v.  Raleigh  &  G.  R.  Co., 
78  N.  C.  286;  Carson  v.  Columbus 
Mills,  69  N.  C.  32. 

Oliio.  —  Cowan  v.  Ladd,  2  Ohio 
St.  322. 

Pennsylvania.  —  Shannon  v.  Cast- 
ner,  21  Pa.  Super.  Ct.  294;  Perkins 
V.  Johnson,  19  Pa.  St.  510. 

Utah.  —  American  Pub.  Co.  v.  C. 
E.  Mayne  Co.,  9  Utah  318,  34  Pac. 
247. 

Irregularities  in  Taking It  has 

been  held  too  late  to  object  at  the 
trial  to  improper  place  of  taking. 
Hagcrty  V.  Scott,  10  Tex.  525. 

Improper  Presence  of  Parties. 
Barrow  v.  Commonwealth  Ins.  Co., 
18  Pick.  (Mass.)  53,  29  Am.  Dec. 
564.  See  also  Walker  v.  Barron,  4 
Minn.  253. 

Failure  to  Properly  Swear  Wit- 
ness  Potier    V.    Barclay,     15    Ala. 

439;  Earnhardt  v.  Smith,  86  N.  C. 
473;  Shutte  V.  Thompson,  15  Wall. 
(U.  S.)  151.  See  also  Hemphill  v. 
Miller,  16  Ark.  271. 

Answer  Prepared  by  Party — Tru- 
man V.  Scott,  72  Ind.  258.  But  s,ee 
Swearmgin  v.  Pendleton,  3  Pen.  & 
W.    (Pa.)   41- 

Deponent  Adopting  Another  Dep- 
osition by  Reference —  Shea  v. 
Mabry,  i  Lea  (Tenn.)  319;  Howe  v. 
Rogers,  32  Tex.  218. 

Interference  With  Examination 
by  Party  or  Counsel —  Central  R.  & 
Bkg.  Co.  V.  Gamble,  77  Ga.  584,  3  S. 

E.  287. 

Commissioner  Putting  Oral  Ques- 
tions—  Gcodland  v.  Le  Clair,  78 
Wis.   176,  47  N.  W.  268. 

Answers  Written  Down  by  Im- 
proper Person.  —  Truman  v.  Scott, 
72  Ind.  258;  Brown  v.  Ellis,  103  Fed. 
834.  Contra.  —  Bryant  v.  Ingraham, 
16  Ala.  116. 

Deposition  Not  Signed  by  Witness. 
Laramie  Coal  &  Ice  Co.  v.  Eastman, 
5  Wyo.  148,  38  Pac.  680. 

An  exception  must  be  taken  at  the 
time  to  the  failure  to  exhibit  to  ihs 
deponent  a  document  upon  which  he 
is  being  examined.  Nelson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  38  Iowa  564. 
A  refusal  of  counsel  to  state  whether 
.  or  not  they  objrcted  to  the  filing  of 
a  paper  as  a  deposition  was  held  to 
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be  a  waiver  of  the  right  to  object 
to  its  reading  at  the  trial  on  the 
ground  that  it  was  not  signed. 
Meyer  v.  Falk,  99  Va.  385,  38  S.  E. 
178. 

Express     Waiver A     stipulation 

that  "  the  caption  and  all  formalities 
are  expressly  waived "  was  held  a 
waiver  of  an  improper  signing  of  the 
deposition  by  the  witness.  Chapley 
V.    Green,   7  Colo.   App.   25,  42   Pac. 

493- 

Rule     to     Show    Cause After    a 

rule  to  show  cause  against  the  use 
of  depositions  has  be;n  made  abso- 
lute, exceptions  to  irregularities  in 
taking  the  same  are  too  late.  Porter 
V.  Hornsby,  32  La.  Ann.  337. 

Statement  Attached —  It  was  held 
that  an  objection  to  an  explanation 
by  the  witness  of  certain  answers, 
unsigned  but  attached  to  the  deposi- 
tion, must  be  made  before  the  trial. 
Ratlifif  v.  Thompson,  61  Miss.  71. 

Fraud  in  Taking.  —  A  deposition 
may  be  suppressed  for  fraud  and  cor- 
ruption in  taking  it.  Hosier  v.  Hart, 
Mos.  (Eng.)  321;  Walford  v.  Wal- 
ford.  Carry  (Eng.)  56;  Dedorc  v. 
Day,  2  Fowl.  Ex.   Pr.    (Eng.)    158. 

97.  United  States.  —  Winans  v. 
New  York  &  E.  R.  Co.,  21  How.  88; 
The  Kensington,  38  Fed.  33^  \ 
Raht Jen's  American  Composition  Co. 
V.  Holzapfel's  Compositions  Co.,  97 
Fed.  949. 

Alabama.  —  Colgin  v.  Redman,  20 
Ala.  ^50;  Spence  v.  Mitchell,  9  Ala. 
744;  Electric  Lighting  Co.  v.  Rust, 
131  Ala.  484,  31   So.  486. 

Georgia.  —  Galccran  v.  Noble,  66 
Ga.  367. 

Ioz.a.  —  Harris  Mfg.  Co.  v.  IMarsh, 
49  Iowa  II. 

Neio  York.  —  Sturm  v.  Atlantic 
Mutual  Ins.  Co.,  6  Jones  &  S.  2S1 ; 
Wright  z;.  Cabot,  89  N.  Y.  570;  Vil- 
mar  v.  Schall,  61  N.  Y.  564;  Encbak 
V.  Thurber,  9  N.  Y.  St.  Rep.  833- 

Texas.  —  Lindsay  v.  Jaffray,  55 
Tex.  626;  Scott  V.  Dclk,  14  Tex.  341; 
Ballard  v.  Perry,  28  Tex.  347.. 

See  also  Davis  v.  Central  R.  Co., 
60  Ga.  329;  Dcnnison  v.  Brown,  51 
Hun  642,  4  N.  Y.  Supp.  257;  Palmer 
V.  Gr;at  Western  Ins.  Co.,  15  Jones 
&  S.  (N.  Y.),  455;  Zellweger  v. 
Coffe,  5   Ducr    (N.   Y.)    87:   Ballard 
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called  for,"^  must  be  made  before  the  trial. 

f.  Return. —  (l.)  Waivers.  — Defects  and  irregularities  in  the  cer- 
tificate and  return  are  not  waived  by  attendance  at  the  examination.'''^ 
But  a  request  for,  or  consent  to,  the  opening  of  a  deposition,  is  a 
waiver  of  apparent  irregularities  in  the  sealing  or  transmission 
thereof.^ 

(2.)  Objections  to  Certificate.  — Objections  to  the  certificate  for 
defects  therein,-  or  for  the  failure  of  the  officer  to  sign^  or  affix 


V.  Perry.  28  Tex.  347.  But  see  Simp- 
son V.   Smith,  27  Kan.  565. 

After  a  rule  to  show  cause  has 
been  made  absolute,  it  is  too  late  to 
object  that  cross-interrogatories  were 
not  answered.  Anderson  v.  Dinn,  17 
La.  168. 

Express  Waiver. —  A  written  stip- 
ulation on  a  deposition  of  "all  ob- 
jections to  the  execution  and  return 
of  this  set  of  interrogatories  are 
hereby  waived "  precludes  the  party 
from  objecting  on  the  ground  that  a 
cross-interrogatory  was  not  suffi- 
ciently answered.  Roberts  v.  Harris, 
32  Ga.  542. 

98.  Blackburn  v.  Crawfords,  3 
Wall.  (U.  S.)  175;  Winans  v.  New 
York  &  E.  R.  Co.,  21  How.  (U.  S.) 
88. 

A  party  cannot  object  that  inter- 
rogatories propounded  by  the  other 
have  not  been  answered.  Feagan  v. 
Cureton,  19  Ga.  404.  See  sub-title 
"  Taking  Depositions." 

99.  Upon  the  ground  that  certi- 
fying and  returning  the  deposition 
are  subsequent  acts.  Bacon  v. 
Rogers,  8  Allen  (IMass.)  146;  In  re 
Thomas,  35  Fed.  822. 

1.  Killian  v.  Augusta  &  K.  R.  Co., 
78  Ga.  749,  3  S.  E.  121  ;  Estate  of 
Noble,  22  111.  App.  535  ;  Robinson  v. 
Savage,  124  111.  266,  15  N.  E.  850; 
Stewart  v.  Townsend,  41  Fed.  I2i. 

2.  United  States.  —  Stegner  v. 
Blake,  36  Fed.  183. 

Alabama.  —  Reese  v.  Beck,  24  Ala. 
651 ;  May  v.  May,  28  Ala.  141 ;  Irby 
V.  Kitchell,  42  Ala.  438;  Tuskaloosa 
Cotton-Seed  Oil  Co.  v.  Perry,  85  Ala. 
158,  4  So.  635- 

Colorado.  —  Walker  v.  Steel,  9 
Colo.  388,  12  Pac.  423;  Florence  Oil 
and  Refining  Co.  v.  Reeves,  13  Colo. 
App.  95,  56  Pac.  674. 

Illinois.  —  Christman  v.  Rav,  42 
111.  App.  Ill;  Lockwood  v.  Milk,  39 


111.  602;  Thomas  v.  Dunaway,  30  111. 

373- 

Michigan.  —  Edwards  v.  Heuer,  46 
Mich.  95,  8  N.  W.  717. 

Montana.  —  Murray  v.  Larabie,  8 
Mont.  208,   19  Pac.  574. 

Nezv  York.  —  Becker  v.  Winne,  7 
Hun  458;  Union  Square  Bank  v. 
Reichmann,  9  App.  Div.  596,  41  N.  Y. 
Supp.   602. 

Ohio.  —  Cowan  v.  Ladd,  2  Ohio  St. 
322. 

Oregon.  —  Sugar  Pine  Door  & 
Lum.  Co.  V.  Garrett,  28  Or.  168,  42 
Pac.  129 ;  Foster  v.  Henderson,  29 
Or.  210,  45  Pac.  899. 

Tennessee.  —  Campbell  v.  Bair,  95 
Tenn.  345,  32  S.  W.  194;  Darnell  v. 
Bullock,  7  Heisk.  365. 

Utah.  —  American  Pub.  Co.  v.  C. 
E.  Mayne  Co.,  9  Utah  318,  34  Pac. 
247. 

Wisconsin.  —  University  of  Notre 
Dame  du  Lac  v.  Shanks,  40  Wis. 
352 ;  Wausan  Boom  Co.  v.  Plumer, 
49  Wis.  118,  5  N.  W.  53. 

See  also  Hemphill  v.  Miller,  16 
Ark.  271  ;  Dawson  v.  Callaway,  18 
Ga.  573 ;  Wasson  v.  Linster,  83  N.  C. 
575;  Marsh  v.  Nordyke,  (Pa.),  15 
Atl.  875. 

Contra.  —  Dye  v.  Bailey,  2  Cal.  383. 

The  rule  is  not  changed  by  the 
fact  that  the  depositions  have  not 
been  opened  before  the  trial.  May 
V.  May,  28  Ala.  141. 

Identification,  of  Papers An  ob- 
jection at  the  trial  that  exhibits  or 
copies  were  not  properly  identified 
was  held  to  have  been  made  too  late. 
The  HoUaday  Case,  27  Fed.  830. 

Amendment     of     Certificate An 

exception  on  the  ground  of  an 
amendment  of  the  certificate  without 
leave  of  court  and  without  the 
knowledge  of  the  other  party  was 
allowed  on  the  trial.  Hall  v.  Renfro, 
3   Mete.    (Ky.)    51. 

3.    Feagan  v.  Beasley,  23  Ga.   17 ; 
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his  seal*  to  it,  or  for  want  of  proper  authentication  of  his  official 
character,'  must  be  made  before  the  trial. 

(3.)  Indorsement,  Transmission,  etc.  —  Objections  to  the  indorsement 
and  transmission^  or  opening'  of  a  deposition  must  be  taken  before 
trial;  and  so,  it  seems,  must  an  objection  to  the  improper  filing  of 
it,  if  the  irregularity  is  known  to  the  other  party  in  time  to  so 
object.^ 

g.  Grounds  for  Taking  or  Using.  — An  objection  that  no  proper 
cause  existed  for  taking  a  deposition  must  be  made  before  trial  f 
but  an  objection  that  no  proper  ground  for  its  use  exists,  or  has 
been  shown  to  exist,  should  be  made,  ordinarily,  when  the  deposition 
is  ofifered  in  evidence.^*' 

h.  Competency  of  Deponent. — (l.)  Waiver  by  Examination.  — An 
objection    to   the    competency    of    a    deponent    on    the    ground    of 


Deane  Steam  Pump  Co.  v.  Green,  31 
Mo.  App.  269.  See  also  Rust  v. 
Eckles,  41  N.  Y.  488. 

4.  Reese  v.  Beck,  24  Ala.  651. 

5.  Doane  v.  Glenn,  21  Wall.  (U. 
S.)  33-  See  also  Everingham  v. 
Lord,  19  111.  App.  565. 

Revenue  Stamp — An  objection  to 
the  lack  of  a  revenue  stamp,  if  good 
at  all,  must  be  made  before  trial. 
Central  R.  &  Bkg.  Co.  v.  Gamble,  77 
Ga.  584,  3  S.  E.  287 ;  Lockwood  v. 
Mills,  39  111.  602;  MacRae  v.  Kan- 
sas City  Piano  Co,  64  Kan.  580,  68 
Pac.  54. 

6.  Defects     in     Returning An 

error  in  the  indorsement  of  the 
names  upon  the  envelope  must  be 
objected  to  before  the  depositions  are 
opened.  Lingenfelser  v.  Simon,  49 
Ind.  82.  See  also  William  v.  Augusta 
&  K.  R.  Co.,  78  Ga.  749,  3  S.  E.  621 ; 
Robinson  v.  Savage,  124  111.  266,  15 
N.  E.  850;  Stewart  v.  Townsend,  41 
Fed.  121 ;  Rust  v.  Eckles,  41  N.  Y. 
488. 

A  waiver  of  "  all  objections  as  to 
the  form  and  manner  of  taking "  is 
not  a  waiver  of  irregularities  in  re- 
turning the  deposition.  Livingston 
V.  Pratt,  Brown.  Adm.  66,  15  Fed. 
Cas.  No.  8,417. 

7.  See  also  Wasson  v.  Linster,  83 
N.  C.  575- 

Opening  Depositions.  —  It  was 
held  too  late  when  a  case  was  about 
to  be  called  for  trial  to  object  to  the 
improper  opening  of  a  deposition  by 
the  clerk  two  months  before. 
Hughrs  V.  Humphreys,  102  111.  App. 
194.     It   was   held   that  an  objection 
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for  the  failure  of  the  clerk  to  open 
and  pass  upon  depositions  upon 
proper  notice  could  not  be  taken  at 
the  trial.  Brittain  v.  Hitchcock,  127 
N.  C.  400.  37  S.  E.  474- 

Contra.  —  Bryan  v.  Jeffreys,  104 
N.  C.  242,  10  S.  E.  167. 

8.  Tuthill  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  N.  W.  853;  Jackson 
V.  Hobby,  20  Johns.  (N.  Y.)  357; 
Straw  V.  Dye,  2  Ohio  Dec.  312,  2 
West.   Law   Month.   388. 

Notice  of  Filing  Depositions. 
It  has  been  held  that  an  objection  on 
the  ground  of  want  of  notice  of  the 
filing  of  depositions  may  be  made  at 
the  trial,  but  not  an  objection  to  the 
form  of  notice  actually  served.  Cook 
V.  Bell,  18  Mich.  387. 

9.  Lawrence  v.  LaCade,  46  Ark. 
378;  Missouri  K.  &  T.  R.  Co.  v.  El- 
liott, (Ind.  Ten),  51  S.  W.  1,067; 
Shutte  V  Thompson,  15  Wall.  (U. 
S.)    151. 

10.  Hawkins  v.  Brown,  3  Rob. 
(La.)  310;  Hazlett  v.  Gambold,  15 
Ind.  303 ;  (Converse  v.  Meyer,  14  Neb. 
190,  15  N.  W.  340. 

Ground  for  Use — After  a  trial 
had  progressed  three  days  at  the 
third  term  after  the  opening  of  depo- 
sitions, it  was  held  too  late  to  object 
that  proper  grounds  for  the  use  of 
the  depositions  had  not  been  shown. 
Bird  V.  Halsy,  87  Fed.  671. 

After  a  rule  to  show  cause  why 
depositions  should  not  be  used  has 
been  made  absolute,  it  is  too  late  to 
object  that  the  deponent  is  in  the 
parish  and  able  to  attend  the  trial. 
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interest  is  waived  by  examining  him,"  or  by  cross-examining  him, 
ei.her  orally^^  or  by  written  cross-interrogatories,^^  without  objec- 
tion, and  with  knowledge  of  his  incompetency.  But  cross-exam- 
ining him  is  not  a  waiver  of  an  exception  to  his  competency  first 
duly  taken." 


Groves  v.   Steel,  2   I. a.   Ann.  480,  46 
Am.  Dec.  551. 

11.  The  parties  may  agree  to 
waive  the  incompetency  of  a  depon- 
ent. Stebbins  v.  Sutton,  2  Stew. 
(Ala.)  249.  See  also  Beverley  v. 
Brooke,   2   Leigh    (Va.)    425. 

Deposition  Taken  by  Agreement. 
An  agreement  to  take  the  testimony 
of  parties  under  a  commission  re- 
serving the  right  to  object  to  their 
testimony  "  in  like  manner  and  with 
the  same  effect  only,  as  if  the  same 
were  delivered  orally  in  court  upon 
the  trial,"  is  a  waiver  of  any  objec- 
tion to  the  competency  of  the  wit- 
ness. Tyson  V.  Kane,  3  Minn.  287. 
Consent  to  take  the  deposition  of  a 
person  is  not  a  waiver  of  the  right 
to  object  to  testimony  of  transac- 
tions with  a  deceased  person.  Mid- 
dleton  V.  White,  5  W.  Va.  572. 
Where  the  incompetency  of  the  wit- 
ness is  waived  when  the  deposition 
is  taken,  it  cannot  be  urged  when  he 
is  called  on  to  give  a  second  deposi- 
tion. Choteau  v.  Thompson,  3  Ohio 
St.  424. 

12.  Alabama.  —  Brice  v.  Lide,  30 
Ala.  647,  68  Am.  Dec.  148;  Lyde  v. 
Taylor,  17  Ala.  270. 

California.  —  Jones  v.  Love,  9  Cal, 
68. 

Illinois.  —  Lockwood  v.  Mills,  39 
111.  602;  Goodrich  v.  Hanson,  33  111. 
498.  .        ^ 

loiva.  —  Lurton  v.  Baldwin,  61 
Iowa  283,   16  N.  W.   no. 

Louisiana.  —  Succession  of  Seg- 
ond,  2  La.  Ann.  138. 

New  York.  —  Roosevelt  v.  EHi- 
thorp,  10  Paige  415;  Town  of  Need- 
ham,  3  Paige  545,  24  Am.  Dec.  246; 
Mohawk  Bank  v.  Atwater,  2  PaigL* 
54;  Barrow  v.  Rhinelander,  i  Johns 
Ch.  550. 

Tennessee.  —  Bailey  v.  Cooper,  5 
Humph.  400. 

Virginia.  —  Smith  v.  Profitt,  82 
Va.  832;  Neilson  v.  Bowman,  29 
Gratt.  732. 

West  Virginia.  —  Detwiler  v. 
Green,  i  W.  Va.  109. 


See  also  United  States  v.  One 
Case  of  Hair  Pencils,  i  Paine  400, 
27  Fed.  Cas.  No.  15.924.  But  see 
Mifflin  V.  Bingham,  i  Dall.  (U.  S.) 
272. 

Reserving  Right  to  Accept.  —  A 
reservation  of  the  right  to  except  to 
the  competency  of  the  witness  there- 
after was  held  unavailing;  Gregory 
V.  Dodge,  4  Paige  (N.  Y.)  557-  But 
see  Mcllvaine  v.  Franklin,  2  La. 
Ann.  622.  Though  one  defendant  has 
cross-examined  a  witness  without 
objection  to  his  interest,  the  deposi- 
tion cannot  be  used  against  a  co-de- 
fendant who  has  taken  objection  in 
season.  Bogert  v.  Bogert,  2  Edw. 
Ch.    (N.  Y.)   399- 

13.  Colgin  V.  Redman,  20  Ala. 
650;  Hudson  V.  Crow,  26  Ala.  515; 
Hair  v.  Little,  28  Ala.  236;  Gass  v. 
Stinson,  2  Sumn.  605,  10  Fed.  Cas. 
No.  5,261. 

Effect  of  Stipulations —  An  ex- 
press waiver  of  an  order  of  court 
and  a  commission  for  the  examina- 
tion of  a  co-defendant  were  held  not 
to  waive  the  right  to  object  to  the 
competency  of  the  witness.  Cham- 
bers v.  Chalmers,  4  Gill  &  J.  (Md.) 
420,  23  Am..  D:c.  572.  A  stipulation 
that  a  party  accepting  service  of^^  in- 
terrogatories thereby  waived  "  no 
objection  to  their  legality,  pertinency, 
relevancy,  or  competer.cy  "  was  held 
not  to  waive  an  exception  to  the 
competency  of  the  deponent.  Hud- 
son V.  Crow,  26  Ala.  515. 

An  objection  to  the  proposed  time 
and  manner  of  taking  depositions, 
upon  receiving  notice  thereof,  is  not 
a  waiver  of  the  incompetency  of  the 
witness.  Walls  v.  Endel,  17  Fla. 
478. 

14.  Neilson  v.  Bowman,  29  Gratt. 
(Va.)  732;  Rogers  v.  Dibble,  3  Paige 
(N.  Y.)  238;  Leathers  v.  Ross,  74 
Iowa  630,  38  N.  W.  516. 

Cross-examination.  —  Where  the 
interest  of  the  witness  is  first  dis- 
closed upon  his  cross-examination, 
the  continuance  of  the  cross-exam- 
ination is  not  a  waiver  of  his  incom- 
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(2.)  Objection  Generally.  —  Some  courts  hold  that  an  objection  on 
the  ground  of  the  incompetency  of  the  deponent  from  interest 
must  be  made,  if  known,  before  trial. ^^  Other  courts  hold  that 
it  may  be  taken  at  the  trial. ^"^  It  may  be  taken  when  first  discovered, 
though  at  the  trial. ^'  Where  the  incompetency  of  the  witness  is 
absolute,  objection  may  be  made  when  his  deposition  is  offered  in 
evidence.^* 


petency.    Walker  v.  Parker,  5  Cranch 
C.  C.  639,  29  Fed.  Cas.  No.  17.082. 

If  the  adverse  party  cross-exam- 
ines the  witness  as  to  his  interests 
and  he  testifies  that  he  has  none,  this 
is  an  election  of  the  mode  of  proof 
and  the  party  will  not  be  permitted 
to  show  his  interest  by  other  evi- 
dence at  the  trial.  Succession  of 
Segond,  2  La.  Ann.  138.  If  the  ob- 
jection is  made  at  the  proper  time 
the  proof  in  support  of  it  may  be 
produced  at  any  time  whib  the  ex- 
amination is  going  on  before  the 
examiner.  Gregory  v.  Dodge,  4 
Paige    (N.  Y.)   557. 

15.  Alabama.  —  Thompson  v. 
Rawles,  2i  Ala.  29. 

Dclaziarc.  —  Webster  v.  Hopkins, 
I   Del.  Ch.  70. 

Illinois.  — Q.  H.  Albers  Commis- 
sion Co.  V.  Sessel,  87  111.  App.  378; 
Walker  v.  Dement,  42  111.  272 ;  Lock- 
wood  V.  Mills,  39  111.  602;  Fash  v. 
Blake,  38  111.  363;  Moshier  v.  Knox 
College,  2^  111.  155;  Frink  v.  Mc- 
Cheng,  9  111.  569. 

Kansas.  —  Crebbin  v.  jarvis,  64 
Kan.  885,  67  Pac.  531. 

Kenfucky.  —  Weil  v.  Silverstone,  6 
Bush  698. 

Maryland.  —  Walters  v.  Munroe, 
17  Md.  154,  77  Am.  Dec.  328. 

Nezv  York.  —  Gregory  v.  Dodge, 
14  Wend.  593;  Bogert  v.  Bogert,  2 
Edw.  Ch.  399. 

Tennessee.  —  Barton  v.  Trent,  3 
Head  167. 

See  also  Mumma  v.  McKee,  10 
Iowa  107. 

Chancery  Practice.  _  Objections  to 
the  competency  of  the  witness  must 
be  made  by  articles  duly  filed  and 
cannot  be  taken  at  the  hearing. 
Webster  v.  Hopkins,  i  Del.  Ch.  70; 
Woodlin  V.  Hynson,  i  Har.  (Del.) 
224. 

If  the  incompejtency  of  a  witness 
from  interest  is  known  at  the  time 
of  his  examination,  an  objection  must 
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be  made  before  the  entry  of  a  rule 
to  close  the  taking  of  proofs. 
Town  V.  Needham,  3  Paige  (N.  Y.) 
545,  24  Am.  Dec.  246 ;  Roosevelt  v. 
Ellithorp,  10  Paige  (N.  Y.)  415; 
Gass  V.  Stinson,  2  Sumn.  605,  10 
Fed.  Cas.  No.  5,261.  Where  a  wit- 
ness is  e.xamined  subject  to  all  just 
exceptions,  and  objection  to  his  com- 
petency may  be  made  at  the  hearing. 
jMohawk  Bank  v.  Atwater,  2  Paige 
(N.  Y.)  54;  Bell  v.  Jasper,  zy  N. 
C.  597;  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369;  Bardwell  v.  Howe,  i 
Clarke  Ch.  (N.  Y.)  281;  Beverley  v. 
Brooke,  2  Leigh  (Va.)  425.  It  has 
been  held  that  where  an  objection  to 
the  competency  of  a  deponent  from 
interest  is  not  made  until  the  trial, 
the  party  offering  his  deposition  may 
remove  the  interest  by  release  and 
use  the  deposition.  Holden  v.  Craw- 
ford, I  Aik.  (Vt.)  390,  15  Am.  Dec. 
700. 

16.  Strike  v.  McDonald,  2  Har.  & 
G.  (Md.)  191;  Talbot  v.  Clark,  8 
Pick.  (Mass.)  51;  Gordon  v.  Wat- 
kins,  I  Smed.  &  M.  Ch.  (Miss.)  27 '> 
Barton  v.  Trent,  3  Head  (Tenn.) 
167.  See  also  Bell  v.  Woodward,  46 
N.  H.  315. 

It  has  been  said  to  be  the  duty  of 
the  moving  party  to  release  the  de- 
ponent before  taking  his  deposition. 
Whitney  v.  Heywood,  6  Cush. 
(Mass.)    82. 

17.  Gray  v.  Brown,  22  Ala.  262; 
Swift  V.  Dean,  6  Johns.  (N.  Y.) 
522 ;  McClure  v.  King,  13  La,  Ann. 
141 ;  Johnson  v.  Alexander.  14  Tex. 
382;  United  States  v.  One  Case  Hair 
Pencils,  i  Paine  400,  27  Fed.  Cas.  No. 
15,924- 

An  objection  to  the  competency  of 
a  deponent  may  be  taken  at  any  time 
before  the  conclusion  of  the  trial,  if 
taken  when  discovered.  Johnson  v. 
Alexander,   14  Tex.  382. 

18.  Walls  V.  Endel,  17  Fla.  478; 
Pence  v.  Waugh,  135  Ind.  143,  34  N. 
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i.  Substance  of  Answers.  —  (l.)  Responsiveness  and  Generality. 
It  has  been  held  that  objections  to  answers  as  not  responsive  must 
be  taken  at  the  examination,  if  the  parties  are  present. ^^  And 
objections  to  answers  as  vague  and  general  have  been  held  to 
have  been  waived  by  the  failure  of  the  objecting  party  to  cross- 
examine  the  deponent. ^° 

In  many  jurisdictions  objections  to  answers  as  irresponsive  must 
be  made  before  the  trial,-^  but  in  some  states  they  may  be  taken 


E.  860;  Winters  v.  Winters,  102 
Iowa  53,  71  N.  W.  184.  See  also 
Carroll  v.  Hodges,  98  N.  C.  418,  4 
S.  E.  199. 

Evidence    Ag^ainst    Representative 

of   Deceased   Person An   objection 

to  the  competency  of  the  deposition 
of  a  party  against  the  representative 
of  a  deceased  party  may  be  made  at 
the  trial.  C.  H.  Albers  Commission 
Co.  V.  Sessel,  193  111.  153,  61  N.  E. 
1,075;  Walker  v.  Hill,  22  N.  J.  Eq. 
513;  Leavitt  v.  Baker,  82  Ale.  26,  19 
Atl.  86. 

An  objection  to  the  testimony  of 
a  party  relating  to  communications 
with  a  deceased  person  was  held  to 
be  an  objection  to  the  competency  of 
the  testimony  and  not  of  the  witness 
which  might  be  made  on  the  trial. 
Burton  v.  Baldwin,  61  Iowa  283,  16 
N.  W.  no.  But  an  objection  upon 
the  trial  to  testimony  of  the  defend- 
ant relating  to  personal  transactions 
between  the  defendant  and  an  insane 
person  was  held  to  have  been  taken 
too  late.     Greedy  v.  AlcGee,  55  Iowa 

759- 
Privileged     Communications.  —  It 

has  been  held  that  an  objection  to 
an  answer  of  a  physician  containing 
privileged  communications  with  his 
patient  is  an  exception  to  the  com- 
petency of  the  evidence  and  not  the 
witness,  which  may  be  made  at  the 
trial.  Winters  v.  Winters,  102  Iowa 
53,  71  N.  W.  184.  An  objection  to 
answers  as  containing  privileged 
communication  between  attorney  and 
client,  was  held  to  be  an  objection 
to  the  competency  of  the  deponent 
which  might  be  made  on  the  trial  un- 
der the  Indiana  statute.  Pence  v. 
Waugh,  135  Ind.  143,  34  N.  E.  860. 
But,  ordinarily,  such  an  objection 
seems  to  be  to  the  competency  of  the 
evidence  and  may  properly  be  made 
at  the  trial.  Tays  v.  Carr,  37  Kan. 
141,  14  Pac.  456. 


19.  Smith  v.  Williams,  38  Miss. 
48.  Contra.  —  Kingsbury  v.  Moses, 
45  N.  H.  222. 

20.  Olds  V.  Powell,  lO  Ala.  393; 
Frederick  v.  Ballard,  16  Neb.  559,  20 
N.   W.  870. 

21.  Whilden  v.  Merchants'  & 
Planters'  Nat.  Bank,  64  Ala.  i ; 
Louisville  &  N.  R.  Co.  v.  Brown,  56 
Ala.  411;  Clement  v.  Cureton,  36 
Ala.   120. 

Io7(.a.  —  ^Matthews  v.  J.  H.  Luers 
Drug  Co.,  no  Iowa  231,  81  N.  W. 
464. 

Nebraska.  — Sioux  City  &  P.  R. 
Co.  V.  Finlayson,  16  Neb.  578,  20  N. 
W.  860,  49  Am.  Rep.  724. 

r^.ra.y.  —  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Richards,  83  Tex.  203,  188  S.  W. 
611;  Parker  v  Chancellor,  78  Tex. 
524,  15  S.  W.  157;  Brown  v.  Mitch- 
ell, 75  Tex.  9,  12  S.  W.  606;  Mis- 
souri Pac.  R.  Co.  V.  Kuehn,  2  Tex. 
Civ.  App.  210,  21  S.  W.  58;  Lee  v. 
Stowe,  57  Tex.  444;  Heirs  of  Wright 
V.  Wren,  (Tex.),  16  S.  W.  006; 
Claflin  V.  Harrmgton,  23  Tex.  Civ. 
App.  245,  56  S.  W.  370;  McFarlane 
V.  Howell,  16  Tex.  Civ.  App.  2j6,  43 
S.  W.  315;  Missouri  Pac.  R.  Co.  v. 
Peay,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768;  International  &  G.  N.  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  Aoo.  210,  21  S. 
W.  58;  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Shearer,  i  Tex.  Civ.  App.  343,  21 
S.  W.  133.  But  see  McCreary  v. 
Turk,  29  .'Ma.  244. 

Answers  Not  Responsive Irre- 
sponsive answers  may  be  suppressed. 
Thomas  v.  Dc  Graffenreid,  27  Ala. 
651;   Bartcc  v.  James,  33  Ala.  34. 

Who  May  Object.  —  Either  party 
may  object  to  answers  as  irrespons- 
ive. Lingenfelser  v.  Simon,  49  Ind. 
82 ;  Greenman  v.  O'Connor,  25  Mich. 
30;  Lansing  v.  Coley,  13  Abb.  Pr. 
(N.  Y.)  272;  Hazleton  v.  Union 
Bank,  32  Wis.  34. 
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at  the  trial.^*  Objection  to  answers  as  too  general  should  ordinarily 
be  made  before  the  trial. -^ 

(2.)  Secondary  Evidence.  —  In  some  states  an  objection  to  secondary 
evidence  of  the  contents  of  books,  papers  and  records  is  waived  if 
not  taken  at  the  examination,  if  the  parties  are  present,^*  but  in 
other  states  a  contrary  rule  obtains.^^  Some  courts  hold  that  such 
objections,  not  waived,  must  be  made  before  trial,-"  while  other 
courts  permit  them  to  be  offered  on  the  trial. ^'^ 

(3.)  Competency  and  Relevancy.  —  In  most  jurisdictions  objections 
to  the  competency  and  relevancy  of  all,  or  part  of,  a  deposition  may 
be  made  when  it  is  offered  in  evidence.^*     And  because  evidence  mav 


22.  Moore  v.  Monroe  Refrig.  Co., 
128  Ala.  621,  29  So.  447;  Bush  v. 
Stanley,  122  111.  406,  13  N.  E.  249; 
Lindsay  v.  Jeffray,  55  Tex.  626; 
Lansing  v.  Coley,  13  Abb.  Pr.  (N. 
Y.)  272;  Ernst  V.  Esty  Wire  Works 
Co.,  21  Misc.  68,  46  N.  Y.  Supp.  918; 
s.  c,  20  Misc.  365,  45  N.  Y.  Supp. 
932. 

23.  Carlisle  v.  Humes,  11 1  Ala. 
672,  20  So.  462;  Stowell  V.  Moore,  89 
111.  563 ;  Wilson  Sewing  Machine  Co. 
V.  Lewis,  10  111.  App.  191 ;  Kimball 
V.  Cook,  6  111.  423 ;  Richman  v.  South 
Omaha  Nat.  Bank.  76  111.  App.  637; 
Woodworth  v.  Thompson,  44  Neb. 
311,  62  N.  W.  450;  Sheldon  v.  Burry, 
39  111.  App.  154;  Kent  v.  Mason,  i 
111.  App.  466..  See  also  Frederick  v. 
Ballard,  16  Neb.  559,  20  N.  W.  870. 

Legal  Conclusion.  —  An  answer 
consisting  of  a  purely  legal  conclu- 
sion was  objected  at  the  trial.  Fran- 
cis V.  Ocean  Ins.  Co.,  6  Cow.  (N. 
Y.)  404. 

24.  Boykin  v.  Collins,  20  Ala.  230; 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Shires,  108  111.  617;  Currier  v.  Brack- 
ett,  18  Me.  59;  Ward  v.  Whitney,  8 
N.  Y.  442,  afHrming  3  Sandf.  399. 

Copies  of  Papers.  —  An  objection 
to  the  introduction  in  evidence  and 
attaching  of  copies  in  place  of  the 
original  papers  should  be  made  at 
the  time  of  taking  the  deposition 
when  the  parties  are  present.  Rob- 
inson V.  Davies,  49  L.  J.,  Q.  B. 
(Eng.)  218,  5  Q.  B.  D.  26,  28  W.  R. 

255- 

Public  Documents An  objection 

to  parol  evidence  of  the  contents  of 
a  city  ordinance  or  order  of  a  public 
board  should  be  taken  at  the  exam- 
ination. Louisville,  N.  A.  &  C.  R. 
Co.  V.  Shires,  108  111.  617;  Dunbar  v. 


Gregg,  44  111.  App.  527.  An  agree- 
ment to  take  a  deposition  upon  inter- 
rogatories attached,  one  of  which 
called  for  a  copy  of  a  writing,  was 
held  to  be  a  waiver  of  the  objection 
that  such  copy  was  secondary  evi- 
dence. Nash  V.  Manistee  Lumb.  Co., 
75  Mich.  346,  42  N.  W.  840. 

25.  Nichol  V.  McCalister,  52  Ind. 
586;  Horseman  v.  Todhunter,  12 
Iowa  230;  Johnson  v.  Mathews,  5 
Kan.  118;  Dickinson  v.  Clarke,  5  W. 
Va.  280. 

See  also  Angell  v.  Rosenbury.  12 
Mich.  241  ;  Purnell  v.  Gandy,  46  Tex. 
190;  Woosley  v.  McMahan,  46  Tex. 
62. 

26.  Sowell  V.  Bank  of  Browton, 
119  Ala.  92,  24  So.  585;  Cooke  v. 
Orne,  2,7  111.  186;  Hickox  &  R.  Pub. 
Co.  V.  Dawes  Mfg.  Co.,  64  111.  App. 
630;  Dunbar  v.  Gregg,  44  111.  App. 
527 ;  York  Co.  v.  Central  Railroad, 
3  Wall.   (U.  S.)    107- 

See  also  Hendricks  v.  Huflfmeyer, 
15  Tex.  Civ.  App.  93,  38  S.  W.  523, 
affirmed  90  Tex.  577,  40  S.  W.   i. 

A  deposition  which  contains  only 
secondary  evidence  of  the  contents  of 
records  may  be  suppressed.  Kellam 
V.  McAlpine,  63  Iowa  251,  18  N.  W. 
914. 

27.  Boykin  v.  Collins,  20  Ala. 
230;  Nichol  V.  McCalister,  52  Ind. 
586;  Horseman  v.  Todhunter,  12 
Iowa  230;  Johnson  v.  Mathews,  5 
Kan.  118;  Atlantic  Mutual  Fire  Ins. 
Co.  V.  Fitzpatrick,  2  Gray  (Mass.) 
279;  Dickinson  v.  Clarke,  5  W.  Va. 
280. 

28.  United  States.  —  Nelson  v. 
Woodruff,  66  U.  S.   156. 

Alabama.  —  Whilden  v.  Merchants' 
&  Planters'  Nat.  Bank,  64  Ala.  i ; 
Memphis  &  C.  R.  Co.  v.  Maples,  63 
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Ala.  loi ;  Moore  v.  Robinson,  62  Ala. 
537;  Clement  v.  Cureton,  36  Ala.  120; 
Southern  Home  Building  &  Loan 
Ass'n  V.  Riddle,  129  Ala.  562,  29  So. 
667;  Bush  V.  Jackson,  24  Ala.  275; 
Wall  V.  Williams,  11  Ala.  826. 

California.  —  Lawrence  v.  Fulton, 
19  Cal.  683. 

Colorado.  —  Cowan  v.  Cowan,  16 
Colo.  335,  26  Pac.  934. 

Connecticut.  —  Hennessy  v.  Metro- 
politan Life  Ins.  Co.,  74  Conn.  699, 
52  Atl.  490. 

Georgia.  —  Feagin  v.  Beasley,  23 
Ga.  17. 

Illinois.  —  Winslow  v.  Newlan,  45 
111.  145;  Lockwood  V.  Mills,  39  111. 
602;  Cooke  V.  Orne,  37  HI.  186; 
Swift  V.  Castle,  23  111.  209;  Sailors  v. 
Nixon-Jones  Prtg.  Co.,  20  111.  App 
509;  Frink  v.   McClurg,  9  111.  569. 

Indiana.  —  Pence  v.  Waugh,  135 
Ind.  143,  34  N.  E.  860;  Baltimore  & 
O.    R.    Co.    V.    McWhinney,   36    Ind. 

436. 

Iowa.  —  Burton  v.  Baldwin,  61 
Iowa  283,  16  N.  W.  no;  Horseman 
V.  Todhunter,  12  Iowa  230. 

Kansas.  — Lays  v.  Carr,  37  Kan. 
141,  14  Pac.  456;  Rockford  Ins.  Co. 
V.  Farmers'  State  Bank,  50  Kan. 
427,  31  Pac.  1,063;  Griffith  v.  Mc- 
Candless,  9  Kan.  App.   794,  59  Pac. 

729- 

Kentucky.  —  Cooksey  v.  Cassidy, 
79  Ky.  392;  Eastham  v.  Card,  15  B. 
Mon.  102;  Wickliffe  v.  Ensor,  9  B. 
Mon.  253. 

Mam^.  —  Leavitt  v.  Baker,  82  Me. 
26,  19  Atl.  86;  Lord  v.  Moore,  37 
Me.  208;  PoUeys  v.  Ocean  Ins.  Co., 
14  Me.  141. 

Massachusetts.  —  Palmer  v.  Crook, 
7  Gray  418;  Hevwood  v.  Reed,  4 
Gray  574- 

Michigan.  —  Angell  v.  Rosebury, 
12  Mich.  241. 

Missouri.  —  Travcr  v.  Hicks,  131 
Mo.  180,  32  S.  W.  1,145;  Patton  v. 
St.  Louis  &  S.  F.  R.  Co.,  87  Mo.  117, 
56  Am.  Rep.  446. 

Nezv  Hampshire.  —  Page  v.  Parker, 
40  N.  H.  47. 

Nezv  York.  —  Macdonald  v.  Garri- 
son, 2  Hilt.  510,  9  Abb.  Pr.  178; 
Williamson  v.  More,  i  Barb.  (N.  Y  ) 
229;  Wanamaker  v.  Megrew,  168  N. 
Y.  125,  61  N.  E.  112;  Uline  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  79  N.  Y.  175,  54 
Am.   Rep.  661;   Kramer  v.   Kramer, 


80  App.  Div.  20,  80  N.  Y.  Supp.  184; 
Dent  V.  Society  of  Friars,  62  Hun 
620,  16  N.  Y.  Supp.  684;  Wilcox  V. 
Dodge,  53  Hun  565,  23  Abb.  N.  C. 
209,  17  Civ.  Proc.  248,  6  N.  Y.  Supp. 

368-  ,    ^ 

Pennsylvania.  —  Lowry  s  Estate,  17 

Pa.  Co.  Ct.  R.  131,  4  Pa.  Dist.  R.  690. 

South  Caro/ma.  —  McBride  v.  El- 
lis, 9  Rich.  L.  269;  Bridger  v.  Ashe- 
ville  &  S.  R.  Co.,  25  S.  C.  24. 

Te.xas.  —  hoii  v.  King,  79  Tex. 
292,  15  S.  W.  231 ;  Purnell  v.  Gandy, 
46  Tex.  190;  Woosley  v.  McMahan, 
46  Tex.  62. 

Tennessee.  —  Mason  v.  Willhite. 
(Tenn.  Ch.  App.),  61   S.  W.  298. 

Utah.  —  American  Pub.  Co.  v.  C. 
E.   Mayne  Co.,  9  Utah  318,  34  Pac 

247-  ^      , 

Vermont.  —  Clark  v.  Employers 
Liability  Assurance  Co.,  72  Vt.  458. 
48  Atl.  639. 

IVisconsin.  —  Horton  v.  Arnold,  18 
Wis.  212. 

Wyoming.  —  Hellman  v.  Wright,  i 
Wyo.  190. 

Se2  also  Hutchinson  v.  Bernard,  2 
M.  &  Rob.  (Eng.)  i;  Aldrich  v. 
Columbia  Southern  R.  Co.,  39  Or. 
263,  64  Pac.  455-  But  see  Farrow  v. 
Nashville  C.  &  St.  L.  R.  Co.,  109 
Ala.  448,  20  So.  303;  Louisville  &  N. 
R.  Co.  V.  Hall,  91  Ala.  112,  8  So.  371, 
24  Am.  St.  Rep.  863;  Hickman  v. 
Hickman,  i  Del.  Ch.  133;  Botler  v. 
Beall,  7  Gill  &  J.  (Md.)  389;  Bos- 
ton &  F.  Iron  Works  v.  Montague, 
135  Mass.  319;  Nelson  v.  WoodruflF, 
66  U.  S.  156. 

The  rule  is  the  same  where  the 
deposition  is  taken  upon  written  in- 
terrogatories. Heywood  v.  Reed,  4 
Gray  (Mass.)  574;  Palmer  v.  Crook. 
7  Gray  (Mass.)  418.  An  objection 
to  the  examination  of  a  witness  be- 
yond the  matters  alleged  in  a  bill  to 
perpetuate  testimony  and  the  inter- 
rogatories annexed  to  the  bill  mav  be 
waived  by  tho  defendant's  joining 
in  the  commission  and  filing  cross- 
interrogatories.  Hickman  v.  Hick- 
man, I  Del.  Ch.  133. 

Stipulations  of  Parties.  —  It  has 
been  held  that  where  parties  agree  to 
use  a  deposition  subject  to  all  objec- 
tions noted,  and  none  are  noted,  all 
of  the  deposition  should  be  admitted 
though  part  of  it  is  not  legal  evi- 
dence.    Erwin  V.   English,   57   Conn. 

Vol  IV 


556 


DEPOSITIONS. 


become  relevant  or  competent  by  reason  of  other  evidence  offered 
at  the  trial/*^  courts  ordinarily  refuse  to  suppress  depositions  before 
the  trial  on  the  ground  of  incompetency  or  irrelevancy.^"  But  where 
evidence  is  clearly  illegal,  they  may  suppress  part  or  all  of  a 
deposition.^^ 

Under  the  statutes  of  a  few  states  it  seems  to  be  necessary  to 
object  to  incompetent  and  irrelevant  evidence  before  the  trial.^^ 

2.  Ruling  on  Objections.  —  A.  Necessity.  —  a.  Objections  Made 
Before  Trial.  —  Objections  offered  and  noted  at  the  taking  of  a 
deposition,^^  or  made  and  filed  after  the  taking  of  such  deposition 


562,  ig  Atl.  238.  An  agreement  that 
a  deposition  "  shall  be  considered  as 
regularly  taken"  is  a  waiver  of  an 
objection  to  part  of  it  as  illegal  evi- 
dence. Millard  v.  Hall,  24  Ala.  209. 
It  was  held  that  an  objection  to  the 
competency  of  a  deposition  might  be 
made  in  a  chancery  suit  after  the 
court  had  announced  its  conclusion, 
but  before  the  entry  of  final  judg- 
ment, under  a  statute  which  pro- 
vided that  such  objections  might  be 
made  at  any  time  during  the  progress 
of  the  trial.  Cooksey  v.  Cassidy,  79 
Ky.  392. 

29.  Baltimore  &  O.  R.  Co.  v.  Mc- 
Whinney,  36  Ind.  436. 

30.  Davis  v.  Hare,  32  Ark.  386; 
Tays  V.  Carr,  2i7  Kan.  141,  14  Pac. 
456;  Meyers  v.  Murphy,  60  Ind.  282; 
Stull  V.  Stull,  (Neb.),  96  N.  W.  196; 
Williams  v.  Vreeland,  30  N.  J.  Eq. 
5/6;  Howard  v.  Orient  Mutual  Ins. 
Co.,  9  Bosw.  (N.  Y.)  645;  Lott  v. 
King,  79  Tex.  292,  15  S.  W.  231 ; 
Carr  v.  Wright,  I  Wyo.  157.  See 
also  Leeds  v.  Evans,  99  Fed.  28.  But 
see  Rooker  v.  Rooker,  83  Ind.  226. 

31.  Bush  V.  Jackson,  24  Ala.  273; 
Thomas  v.  De  Graflfenreid,  2j  Ala. 
651;  Bartee  v.  James,  2)2  Ala.  34; 
Cowen  V.  Eartherly  Hardware  Co., 
95  Ala.  324,  II  So.  19s;  Rooker  v. 
Rooker,  83  Ind.  226;  Attwell  v. 
Lynch,  39  Mo.  519;  Stull  v.  Stull, 
(Neb.),  96  N.  W.  196;  Allen  v. 
Hoxey,  2i7  Tex.  320.  See  also  Shep- 
ard  V.  Pratt,  16  Kan.  209. 

It  has  been  declared  good  practice 
to  strike  out  illegal  answers  before 
the  trial.  Hitchcock  v.  Shoninger 
Melodeon  Co.,  12  Fed.  Cas.  No. 
6,537.  See  also  Toledo,  N.  &  W.  R. 
Co.  V.  Baddeley,  54  111.  19,  5  Am. 
Rep.  71. 

Scandal.  —  Depositions  may  be  sup- 
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pressed  for  scandal.  Wood  v.  Chet- 
wood,  27  N.  J.  Eq.  311;  Williams  v. 
Vreeland,  30  N.  J.  Eq.  576. 

32.  Alabama  Nat.  Bank  v.  Rivers, 
116  Ala.  I,  22  So.  580;  Ector  v. 
Welsh,  29  Ga.  443;  Rebinius  v.  Lis- 
ter, 30  Ind.  142,  95  Am.  Dec.  674; 
Fruchey  v.  Eagleson,  15  Ind.  App. 
88,  43  N.  E.  146;  Newman  v.  Man- 
ning, 89  Ind.  422 ;  Carroll  v.  Hodges, 
98  N.  C.  418,  4  S.  E.  119. 

33.  Bonner  v.  Young,  68  Ala.  35; 
Parrott  v.  Byers,  40  Cal.  614;  First 
Nat.  Bank  v.  Pierce,  99  111.  272; 
Neimeyer  v.  Cass  Co.  Bank,  42  Iowa 
124;  Webster  v.  Canmann,  40  Mo. 
156;  Adams  v.  Adams,  64  N.  H.  224, 
9  Atl.  100;  Lisbon  v.  Bath,  23  N.  H. 
i;  Martin  v.  Silliman,  53  N.  Y.  615; 
Gregory  v.  Dodge,  14  Wend.  (N.  Y.) 
593;  Summers  v.  Darne,  31  Gratt. 
(Va.)  791. 

Objections  to  the  following  were 
waived  because  not  presented  to  the 
trial  court  for  its  ruling: 

The  commission  or  officer.  Starr- 
ing V.  Mason,  4  Neb.  367. 

The  notice.  Scott  v.  Cook,  4  T.  B. 
Mon.  (Ky.)  280. 

Irregularities  in  the  examination. 
Scott  V.  Cook,  4  T.  B.  Mon.  (Ky.) 
280;  Dawson  v.  Dawson,  26  Neb. 
716,  42  N.  W.  744. 

The  competency  of  the  deponent. 
Neimeyer  v.  Cass  Co.  Bank,  42  Iowa 
124. 

The  competency  and  irrelevancy 
of  evidence.  Parrott  v.  Byers,  40 
Cal.  614;  Valentine  v.  Middlesex  R. 
Co.,  137  Mass.  28;  Parsons  v.  Dick- 
inson, 22,  Mich.  56;  Kasson  v.  Noltes, 
43  Wis.  646. 

On  Issue  to  Jury — Objections 
noted  at  the  taking  of  depositions  in 
an  equity  case  must  be  renewed  be- 
fore  the   allowance   of   an   order  to 
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and  before  the  trial,^*  must  be  called  up  and  passed  upon  before  or  at 
the  trial,  as  may  be  proper,  or  they  will  be  deemed  to  have  been 
waived. 

_b.  Objections  at  Trial.  —Objections  which  may  be  taken  at  the 
trial  should  be  made  when  a  deposition  is  offered  in  evidence. ^'^  The 
court  should  rule  upon  the  objections,  ordinarily,  before  admitting 
the  deposition. ^'^ 

B.  Time.  —  In  some  jurisdictions  objections  which  must  be  taken 
before  trial  must  be  passed  upon  before  it  commences."     In  other 


read  the  depositions  on  an  issue  to  a 
jury.  Black  v.  Lamb,  12  N.  J.  Eq. 
108. 

34.  Armstrong  v.  Mudd,  10  B. 
Mon.  (Ky.)  144,  50  Am.  Dec.  545; 
Scott  V.  Cook,  4  T.  B.  Mon.  (Ky.) 
280;  Harris  v.  Turner,  11  Ky.  L. 
Rep.  309;  Looper  v.  Bell,  i  Head 
(Tenn.)  373;  Fant  v.  Miller,  17 
Gratt.  (Va.)  187;  Hill  v.  Sherwood, 
3  Wis.  343. 

See  also  Hoxie  v.  Home  Ins.  Co., 
32  Conn.  21,  85  Am.  Dec.  240. 
Contra.  —  Middleton  v.  White,  5  W. 
Va.  572. 

Failure  to  Object.  — A  deposition 
read  without  objection  cannot  after- 
wards be  rejected  because  the  court 
subsequently  refuses  to  allow  the 
reading  of  a  deposition  on  account 
of  an  exception  which  would  have 
been  good,  if  properly  made,  against 
the  former  deposition.  Evans  v.  Het- 
tick,  3  Wash.  C.  C.  408,  i  Rob.  Pat. 
Cas.  166,  Fed.  Cas.  4,562,  aiUrmed 
7  Wheat.  (U.  S.)  453.  It  was  held 
that  where  no  objection  is  made  to 
the  reading  of  a  deposition,  none  can 
be  made  afterwards  during  the  trial. 
Walsh  V.  Pierce,  12  Vt.  130.  Where 
objections  in  writing  have  not  been 
filed  because  of  the  failure  to  file  the 
depositions  in  time,  formal  objections 
to  them  must  be  made  when  the  dep- 
ositions are  offered  in  evidence. 
Texas  &  P.  R.  Co.  v.  Edins,  (Tex. 
Civ.  App.)  35  S.  W.  953.  It  has 
been  held  that  an  objection  to  the 
competency  of  a  deponent  may  be 
passed  upon  by  an  appellate  court, 
though  it  was  not  passed  upon  by  the 
trial  court.  Statham  v.  Ferguson,  2:5 
Gratt.    (Va.)   28. 

35.     Hobbs   V.    DufT,  43    Cal.   4S5 ; 
Hampton  v.  Meek,    (Ky.),   15  S.  W. 
521 ;    Lisbon    v.   Bath,  23   N.    H    i ;  ' 
Texas  &   P.  R.   Co.  v.   Edins,    (Tex. 
Civ.  App.),  35  S.  W.  953;  Walsh  v. 


Pierce,  12  Vt.  130;  Summers  v. 
Darne,  31  Gratt.  (Va.)  791;  Meyer 
V.  Rothe,  13  App.  D.  C.  97. 

36.  Vcrret  v.  Bonvillian,  32  La. 
Ann.  29. 

Numerous    Objections It    is    the 

duty  of  the  judge  to  listen  to  a  great 
number  of  objections  and  pass  there- 
on. Williams  v.  Eldridge,  i  Hill  (N 
Y.)  249. 

37.  Florence  Oil  &  Refinin<r  Co. 
V.  Reeves,  13  Colo.  App.  95,  56  Pac. 
674;  Feagin  v.  Beasley,  23  Ga.  17; 
Richardson  v.  Roberts,  23  Ga.  215; 
Gholston  V.  Gholston,  31  Ga.  625; 
Swift  V.  Castle,  23  III.  209;  Fruchey 
V.  Eagleson,  15  Ind.  App.  88,  43  N. 
E.  146;  Graydon  v..  Gaddis,  20  Ind. 
515;  Paul  V.  Rogers,  5  T.  B.  Mon. 
(Ky.)  164;  Dean,  v.  PhilHps,  22  Ky. 
L.  Rep.  1,621,  61  S.  W.  id;  Texas 
&  Pac.  R.  Co.  V.  Burnes,  2  Posey. 
Unrep.  Cas.  (Tex.)  239;  M'Candlish 
V.  Edloe,  3  Gratt.  (Va.)  330.  See 
also  Partridge  v.  Stocker,  36  Vt.  108, 
84  Am.  Dec.  664. 

Presenting  Objections  Before 
Trial — Where  the  objections  are 
filed  in  proper  time,  they  may  be 
called  up  on  the  day  of  the  trial  be- 
fore the  trial  has  commenced.  Adams 
Express  Co.  v.  McCcnnell,  27  Kan. 
23S.  It  is  the  duty  of  a  party  filing 
objections  a  few  moments  before  a 
case  is  called  for  trial,  to  notify  the 
adverse  party  of  the  objections  and 
to  have  them  disposed  of  before  the 
trial  commences.  Henion  v.  Bryant, 
39  jMIss.  335.  Under  some  statutes 
objections  for  irregularities  must  be 
passed  on  by  the  clerk  and  any  ap- 
peal from  his  decision  disposed  of 
before  the  trial.  Campbell  v.  Baird, 
95  Tenn.  345,  2,2  S.  W.  104;  Brandon 
V.  Mullenix,  11  Heisk.  (Tenn.)  446; 
Darnell  v.  Bullock.  7  Heisk.  (Tenn.) 
365.  Under  (lie  Texas  statute  a  mo- 
tion to  suppress  must  be  disposed  of 
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jurisdictions  they  may  be  passed  upon  at  the  trial,  if  properly  taken 
before. ^^ 

C.  Renewing  Objections.  —  Some  courts  hold  that  objections 
for  irregularities,  which  have  been  made  and  overruled  before  the 
trial,  must  be  renewed  when  the  deposition  is  offered  in  evidence,^® 
but  other  courts  hold  this  to  be  unnecessary.*" 

3.  On  Motion  for  New  Trial.  —  Objections  to  depositions  not 
taken  in  proper  time  before  or  at  the  trial  should  not  be  considered 
on  a  motion  for  a  new  trial." 

4.  On  New  Trial.  —  Where  no  objection  upon  a  ground  then 
existing  and  known  to  the  parties  is  offered  to  the  use  of  a  depo- 
sition upon  a  first  trial,  no  such  objection  except  for  incompetency  or 
irrelevancy  of  evidence  may  be  offered  upon  a  later  trial  of  the 
same  cause. *^ 


before  either  party  has  announced 
himself  ready  for  trial.  Texas  & 
Pac.  R.  Co.  V.  Burnes,  2  Posey. 
Unrep.  Cas.   (Tex.)   239. 

38.  Fitzpatrick  v.  Baker,  31  Ala. 
563;  Randel  v.  Chesapeake  &  D.  C. 
Co.,  I  Har.  (Del.)  233;  Scholes  v. 
Ackerland,  13  111.  650;  Ferriber  v. 
Latting,  9  La.  Ann.  169;  Union  Pac. 
R.  Co.  V.  Vincent,  58  Neb.  171,  78 
N.  W.  457;  Kean  v.  Zundelowitz,  9 
Tex.  Civ.  App.  350,  29  S.  W.  930; 
Allen  V.  Hoxey,  2>7  Tex.  320 ;  Stat- 
ham  V.  Ferguson,  25  Gratt.  (Va.)  28. 
See  also  Bonnella  v.  Maduel,  26  La. 
Ann.  112. 

Presenting  Objections  at  Trial. 
Where  an  objection  to  the  com- 
petency of  the  witness  was  made  be- 
fore crossing  the  interrogatories,  it 
was  held  that  it  might  be  renewed 
on  the  trial.  Fitzpatrick  z/.  Baker,  31 
Ala.  563.  An  objection  to  the  com- 
petency of  the  deponent  endorsed 
upon  the  deposition  at  the  time  of 
taking  was  held  not  to  have  been 
waived  because  not  insisted  upon  at 
the  trial  below.  Middleton  v.  White, 
5  W.  Va.  572.  Where  objections 
were  filed  under  a  rule  to  show  cause 
why  a  deposition  should  not  be  read, 
but  were  not  disposed  of,  they  were 
permitted  to  be  urged  at  the  trial. 
Ferriber  v.  Latting,  9  La.  Ann.  169; 
Hall  V.  Acklen,  9  La.  Ann.  219. 

Withdrawing    Objections Where 

exceptions  have  not  been  passed  up- 
on before  the  trial,  they  may  be  with- 
drawn by  the  party  making  them, 
although)  the  other  party  simul- 
taneously submits  to  them.  Crick  v. 
McClintic,   4   Greene    (Iowa)    290. 
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39.  Saltmarsh  v.  Bower,  34  Ala. 
613;  Shedd  V.  Dalzell,  30  111.  App. 
356;  Terre  Haute  &  I.  R.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434*, 
Dawson  v.  Dawson,  26  Neb.  716,  42 
N.  W.  744 ;  Starring  v.  Mason,  4  Neb. 
367;  Hellman  v.  Wright,  i  Wyo. 
190;  Ray  V.  Smith,  17  Wall.  (U.  S.) 
411;  Northern  Pac.  R.  Co.  v.  Urlin, 
158  U.  S.  271 ;  Brown  v.  Tarkington, 
3  Wall.  (U.  S.)  377;  Union  Pac.  R. 
Co.  V  Reese,  56  Fed.  288,  5  C.  C.  A. 
510,  15  U.  S.  App.  92.  See  also  Hays 
V.  Hynds,  28  Intl.  531. 

40.  Cross  V.  Barnett^  61  Wis.  650, 
21  N.  W.  832;  Rooker  v.  Rooker,  83 
Ind.  226. 

41.  Clark  v.  Gridley,  35  Cal.  398. 
After      Master's      Report After 

the  confirmation  of  a  master's  report, 
it  is  too  late  to  object  that  deposi- 
tions on  which  it  is  founded  were 
taken  by  only  one  of  two  commis- 
sioners to  whom  the  commission  was 
directed.  Bank  of  State  v.  Rose,  2 
Strob.  Eq.   (S.  C.)   90. 

42.  Thomas  v.  Kinsey,  8  Ga.  421 ; 
Brackett  v.  Nikirk,  20  111.  App.  525; 
McMillan  v.  Burlington  &  M.  R.  Co., 
56  Iowa  421,  9  N.  W.  347;  Coffin  v. 
Jones,  13  Pick.  (Mass.)  441;  Carver 
V.  Mallett,  Tayl.  126,  4  N.  C.  562; 
Anderson  v.  First  Nat.  Bank,  6  N. 
D.  497,  72  N.  W.  916;  Poshine  v. 
Shepperson,  17  Gratt.  (Va.)  472,  94 
Am.  Dec.  468;  Perkins  v.  Hawkins, 
9  Gratt.  (Va.)  649;  Edmondson  v. 
Barren,  2  Cranch  C.  C.  228,  80  Fed. 
Cas.  No.  4,284.  See  also  Myers  v. 
Casey,  14  Cal.  542;  Hoyberg  v. 
Henske,    153   Mo.   63,   55   S.   W.   83- 
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5.  On  Appeal.  —  Formal  objections  to  depositions  used  on  a 
trial*^  that  were  not  regularly  made  and  presented  to  the  court  below 
cannot  be  raised  on  the  hearing  of  a  case  on  appeal.**     But  objec- 


But  see  Nicholson  v.  Tarpey,  89  Cal. 
617,  26  Pac.  1,101. 

On  New  Trial.  —  Objections  for  the 
following  were  overruled: 

Incompetency  of  commissioner. 
Randolph  v.  Woodstock,  35  Vt.  291. 

Notice  defective  or  lacking.  Hill 
V.  Myers,  43  Pa.  St.  170;  Snyder  v. 
Wilt,  IS  Pa.  St.  59;  Pollard  v. 
Lively,  2  Gratt.  (Va.)  216. 

Irregularities  in  the  taking. 
Thomas  v.  Kmsey,  8  Ga.  421 ;  Hoy- 
berg  V.  Henske,  153  Mo.  63,  55  S. 
W.  83;  Randolph  v.  Woodstock,  35 
Vt.  291.  See  also  Syphers  v.  Meig- 
hen,  22  Pa.  St.  125. 

Failure  to  answer  fully.  Thomas 
V.  Kinsey,  8  Ga.  421. 

Defective  certificate  Wendell  v. 
Abbott,  45  N.  H.  349;  Bartlett  v. 
Hoyt,  23  N.  H.  151 ;  Spence  v.  Smith, 
18  N.  H.  587;  Stewart  v.  Bowne,  3 
N.  J.  L.  959;  Hoyberg  v.  Henske,  153 
Mo.  63,  55  S.  W.  83 ;  Hobby  v.  Wis- 
consin Bank,  17  Wis.  167;  Edmond- 
son  V.  Barrel!,  2  Cranch  C.  C.  228,  8 
Fed.   Cas.   No.  4,284. 

Incompetency  of  the  witness.  Mc- 
Millan V.  Burlington  &  M.  R.  R.  Co., 
56  Iowa  421,  9  N.  W.  347. 

Certificate  of  Opening Where  a 

deposition  was  used  on  one  trial,  the 
court  overruled  an  objection  on  a 
second  trial  that  there  was  no  certifi- 
cate of  its  having  been  opened  in 
court.  Pettibone  v.  Rose,  Brayt. 
(Vt.)  77. 

Answer  Too  General It  seems  to 

have  been  held  that  a  failure  to  ob- 
ject to  an  interrogatory  and  answer 
at  the  first  trial  as  too  general,  is  a 
waiver  of  the  right  to  make  the  ob- 
jection upon  a  second  trial.  Burrell 
V.   Gates,    112   Mich.   307,   70   N.   W. 

574- 
Reading     by    the     Other     Party. 

Where  depositions  have  been  read  by 
the  adverse  party  upon  one  trial,  they 
may  be  read  by  the  party  taking  them 
upon  another  trial  without  proof  of 
notice.  Collier  v.  Jeffries,  3  N.  C. 
603. 

Surprise — The  rejection  of  a  dep- 
osition on  a  second  trial  for  an  ob- 
jection not  made  when  it  was  offered 


on  the  first  trial,  and  of  which  no  no- 
tice has  been  given,  is  cause  for  a 
new  trial  on  the  ground  of  surprise. 
Kincaid  v.  Kincaid,  I  J.  J.  Marsh. 
(Ky.)    100. 

Incompetency     of     Evidence A 

consent  to  the  use  of  a  deposition  up- 
on another  trial  of  the  same  cause  is 
not  a  waiver  of  the  right  to  object 
to  incompetent  evidence  therein.  Ap- 
peal of  Bridgham,  82  Me.  2,22,  19  Atl. 
824. 

43.  Objections  on  Appeal Where 

depositions  were  filed  but  not  used  in 
the  county  court,  it  was  held  that 
exceptions  to  them  might  be  filed  at 
any  time  before  the  trial,  on  appeal  to 
the  district  ci)urt.  Collier  v.  Gavin, 
(Neb.),  95  N.  W.  842.  It  was  held 
that  an  exception  to  the  competency 
of  the  witness  made  when  the  deposi- 
tion was  taken,  but  not  presented  to 
the  court  below,  might  be  urged 
where  the  case  was  tried  de  novo  on 
appeal.  Billingslea  v.  Ward,  23  Md. 
48. 

44.  United  States.  —  Brown  v. 
Tarkington,  3  Wall.  277- 

California.  —  Parrott  v.  Byers,  40 
Cal.  614. 

Idaho.  —  Darby  v.  Heagerty,  2 
Idaho  282,  13  Pac.  85. 

Illinois.  —  Shedd  v.  Dalzell,  30  111. 
App.  356;  First  Nat.  Bank  v.  Pierce, 
99  111.  272. 

lozi'a.  —  Alberson  v.  Bell,  13  Iowa 
308;  Neimeyer  v.  Cass  Co.  Bank,  42 
Iowa  124;  Byington  v.  Moore,  62 
Iowa  470,  17  N.  W.  644. 

Kentucky.  —  Johnson  v.  Rankin,  3 
Bibb.  86;  Chiles  v.  Boon,  3  B.  Mon. 
82;  Taylor  v.  Gibbs,  3  B.  Mon.  316; 
Scott  V.  Cook,  4  T.  B.  Mon.  280; 
Paul  V.  Rogers,  5  T.  B.  Mon.  164; 
Armstrong  v.  Mudd,  10  B.  Mon.  144, 
50  Am.  Dec.  545 ;  CIrab  v.  Larkin,  9 
Bush  154;  Frazier  v.  Malcolm,  22 
Ky.  L.  Rep.  1876,  62  S.  W.  13. 

Mississippi.  —  Coopwood  v.  Foster, 
12  Smed.  &  M.  718. 

Missouri.  —  Elliott  v.  Rosenberg, 
17  Mo.  App.  667;  Dutro  v.  Walter, 
31  Mo.  516. 

New  Jersey.  —  Moran  v.  Green,  21 
N.  J,  L.  562. 
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New  York.  — Clark  v.  Dibble,  i6 
Wend.  6oi. 

Tennessee.  —  Looper  v.  Bell,  i 
Head  373. 

Virginia.  —  Summers  v.  Darne,  31 
Gratt.  791. 

JVisconsin.  —  Lamb  v.  Anderson,  i 
Chand.  224,  2  Pinn.  251. 

But  see  Kisskadden  v.  Grant,  i 
Kan.  328. 

Objections  on  Appeal Objec- 
tions to  the  following,  first  raised  on 
appeal,  were  overruled : 

N'o  ground  for  taking  or  using. 
Missouri  Pac.  R.  Co.  v.  Neiswanger, 
41  Kan.  621,  21  Pac.  582,  13  Am.  St. 
Rep.  304;  Cobb  v.  Rice,  130  Mass. 
231 ;  Neeley  v.  Planters'  Bank,  4 
Smed.  &  M.  (Miss.)  113;  Bell  v. 
Jamison,  102  Mo.  71,  14  S.  W.  714 ; 
Converse  v.  Meyer,  14  Neb.  190,  15 
N.  W.  340;  Lockhart  v.  Mackie,  2 
Nev.  294;  Eurley  v.  Kitchell,  20  N. 
J-  L.  305. 

Order  or  commission.  Eldridge  i>. 
Turner,  11  Ala.  1,049;  Cardwell  v. 
Sprigg,  I  B.  Mon.  (Ky.)  369;  Rob- 
erts V.  Jones,  2  Litt.  (Ky.)  88;  Brand 
V.  Webb,  2  A.  K.  Marsh.  (Ky.)  574; 
Coopwood  V.  Foster,  12  Smed.  &  M. 
(Miss.)  718;  Dickenson  v.  Davis,  2 
Leigh  (Va.)  401. 

Competency  or  qualifications  of  the 
officer  or  commissioner.  Johnson  v. 
Rankin,  3  Bibb.  (Ky.)  86;  Fitzhugh 
v.  McPherson,  9  Gill.  &  J.  (Md.)  51  ; 
Nobles  V.  Llogg,  36  S.  C.  322,  15  S. 
E.  359. 

Notice  of  taking  or  interrogatories. 
Dill  V.  Camp,  22  Ala.  249;  Rhea  v. 
Tucker,  56  Ala.  450;  McCoy  v. 
People,  71  111.  Ill;  Unknown  Heirs 
of  Wright  V.  Wren,  (Tex.),  16 
S.  W.  996;  Steptoe  V.  Read,  19 
Gratt.  (Va.)  i ;  Linscy  v.  Mc- 
Gannon,  9  W.  Va.  154;  Cameron 
V.  Cameron,  15  Wis.  i,  82  Am.  Dec. 
652.  See  also  Brown  v.  Brown, 
(Va.),  24  S.  E.  238;  Boxheimer  v. 
Gunn,  24  Mich.  372. 

Form  of  interrogatories.  Jordan  v. 
Jordan,  17  Ala.  466;  Merchants'  Dis- 
patch Transportation  Co.  v.  Leyson, 
89  III.  43;  Van  Namee  v.  Groot,  40 
Vt.  74. 

Irregularities  in  the  taking.  Pel- 
ham  V.  Floyd,  9  Ark.  530;  Brand  v. 
Webb,  2  A.  K.  Marsh.  (Ky.)  574; 
Johnson  v.  Rankin,  3  Bibb  (Ky.) 
86:  Fitzhugh  V.  McPherson.  9  Gill  & 
J.    (Md.)    51;    Lepper   v.    Chilton,    7 
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]\Io.  221;  Clark  v.  Dibble,  16  Wend. 
(N.  Y.)  601;  Dickenson  v.  Davis,  3 
Leigh  (Va.)  401  ;  Hunter  v.  Robin- 
son, 5  W.  Va.  272 ;  Sheldon  v.  Wood, 
2  Bosw.   (N.  Y.)  267. 

Failure  of  the  deponent  to  sign. 
Winton  v.  Little,  94  Pa.  St.  64. 

Certificate  and  return.  Darby  v. 
Heagerty,  2  Idaho  282,  13  Pac.  85 ; 
Morgan  v.  Corlies,  81  111.  72;  Lock- 
wood  V.  Mills,  39  111.  602;  Cardwell 
V.  Shrigg,  I  B.  Mon.  (Ky.)  369; 
Newlin  v.  Newlin,  8  Serg.  &  R.  (Pa.) 
41 ;  Dickenson  v.  Davis,  2  Leigh 
(Va.)  401;  Cameron  v.  Cameron,  15 
Wis.  I,  82  Am.  Dec.  652.  See  also 
Dawson  v.  Callaway,  18  Ga.  573. 

Sealing  and  endorsing  of  the  dep- 
osition.    Spear  V.  Coon,  32  Conn.  292. 

Filing  and  entering  the  deposition. 
Byington  v.  Moore,  62  Iowa  470,  17 
N.  W.  644- 

Competency  of  the  deponent. 

Arkansas.  —  Allen  v.  Hightower,  21 
Ark.  316;  McCarron  v.  Cassidy,  18 
Ark.  34. 

Illinois.  —  Warren  v.  Warren,  105 
111.  568;  Walker  v.  Dement,  42  111. 
272;  Moshier  v.  Knox  College,  32  111. 

155- 

Kentucky.  —  Alexander  v.  Bank  of 
Commonwealth,  7  J.  J.  Marsh.  580; 
James  v.  Chappell,  5  T.  B.  Mon.  422; 
Resoass  v.  Morton,  Hard.  226. 

Mississif'H.  —  Hartford  Fire  Ins. 
Co.  V.  Green,  52  Miss.  332. 

Tennessee.  —  Birdson  v.  Birdson,  2 
Head  289;  Gunn  v.  Mason,  2  Smed. 
637 ;  Pillow  V.  Shannon,  3  Yerg.  508. 

Virginia.  —  Baxter  v.  JNIoore,  5 
Leigh   219. 

Wisconsin.  —  Whiting  v.  Gould,  i 
Wis.  195. 

But  see  Beverley  v.  Brooke,  2  Leigh 
( Va.)  425.  Contra.  —  Rose  v.  Brown, 
II  W.  Va.  122. 

Com.petency  or  relevancy  of  evi- 
dence. Hampton  v.  Bailey,  9  Ky.  L. 
Rep.  423,  5  S.  W.  383 ;  Gibbs  v.  Cook, 
4  Bibb  (Ky.)  535;  Sheldon  v.  Wood, 
2  Bosw.  (N.  Y.)  267;  Goodwin  v. 
Fox,  129  U.  S.  601.  See  also  Box- 
heimer v.  Gunn,  24  j\lich.  372. 

Time    of    Taking An    objection 

that  the  court  below  considered  dep- 
ositions taken  after  a  master's  report 
had  been  filed,  was  held  to  have  been 
improperly  made  for  the  first  time 
on  appeal.  Hunter  v.  Robinson,  5 
W.  Va.  272. 

Read     Before     Auditor.  —  After   a 
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tions  to  the  competency  or  relevancy  of  evidence  may  be  first  taken 
on  appeal  where  the  trial  is  de  novo^^ 

6.  Manner  of  Making  Objections.  —  A.  Motions,  Exceptions 
AND  Instructions.  —  The  usual  method  of  objecting  to  an  entire 
deposition  is  by  motion  to  suppress  it.***  Objections  to  parts  of 
depositions  are  made  by  motion  to  suppress  or  strike  out  such  parts, 


deposition  has  been  read  before  an 
auditor  without  objection,  a  formal 
exception  to  it  cannot  be  taken  in  a 
superior  court.  Gould  v.  Hawkes,  i 
Allen  (Mass.)  170;  Tolson  v.  Tol- 
son,  4  Md.  Ch.  119. 

Where  a  deposition  taken  in  one 
action  is  used  in  another,  it  cannot 
be  objected  for  the  first  time  on  ap- 
peal that  the  identity  of  the  issues 
in  the  two  actions  was  not  shown. 
Stewart  v.  Register,  108  N.  C.  588,  13 
S.  E.  234. 

Changring  Objections  on  Appeal, 
Objections  below  may  not  be  changed 
or  added  to  on  appeal.  Hobbs  v. 
DufiF,  43  Cal.  485 ;  Tutcn  v.  Gazan,  18 
Fla.  751 ;  McCoy  v.  People,  71  111. 
in;  Boggs  v.  State,  8  Ind.  463;  By- 
ington  V.  Moore,  62  Iowa  470,  17  N. 
W.  644;  Clark  v.  Dibble,  16  Wend. 
(N.  Y.)  601;  Hall  V.  Hall,  45  S.  C. 
166,  22  S.  E.  818;  Monteeth  v.  Cald- 
well, 7  Humph.  (Tenn.)  13;  Steptoe 
V.  Read,  19  Gratt.  (Va.)  i;  Vanscoy 
V.  Stinchcomb,  29  W.  Va.  263,  11  S. 
E.  927. 

A  general  objection  below  cannot 
be  made  specific  on  appeal.  Donnell 
V.  Thompson,  13  Ala.  440;  Worthing- 
ton  V.  Curd,  15  Ark.  491 ;  Lyon  v. 
Ely,  24  Conn.  507;  King  v.  Chicago, 
D.  &  V.  R.  Co.,  98  111.  376;  Waters 
V.  Gilbert,  2  Cush.  (Mass.)  27; 
Moran  v.  Green,  21  N.  J.  L.  562; 
Rosenthal  v.  Chisum,  I  N.  M.  633; 
In  re  Bull,  in  N.  Y.  624,  19  N.  E. 
603;  Sheldon  v.  Wood,  2  Bosw.  (N. 
Y.)  267;  Whiteley  v.  Davis,  i  Swan 
(Tenn.)  333;  Hodges  v.  Nance,  i 
Swan  (Tenn.)  57 ;  Oliver  v.  Bank  of 
Tennessee,  2   Swan    (Tenn.)    59. 

45.  Randolph  v.  Woodstock,  35 
Vt.  291. 

46.  United  5/a/e^.  —  Blackburn  v. 
Crawfords,  3  Wall.  175;  York  Mfg. 
Co.  V.  Central  Railroad,  3  Wall.  107; 
Winans  v.  New  York  &  E.  R.  Co.,  21 
How.  88;  Samuel  Bros.  &  Co.  v. 
Hostetter  Co.,  55  C.  C.  A.  in,  118 
Fed.  257;   Bibb  v.   Allen,   149  U.   S. 

36 


481 ;  Uhle  V.  Burnham,  44  Fed.  729. 

Alabama.  —  Electric  Lighting  Co. 
V.  Rust,  131  Ala.  484,  31  So.  486. 

Arkansas.  —  Vaugine  v.  Taylor,  18 
Ark.  65. 

Illinois.  —  Moshier  v.  Knox  Col- 
lege, 32  111.  155;  Walker  v.  Dement, 
42  111.  272. 

Iowa. — Johnson  v.  Chicago,  R.  I, 
&  P.  R.  Co.,  51  Iowa  25,  50  N.  W. 

543- 

Michigan.  —  Watson  v.  Melchor,  42 
Mich.  477,  4  N.  W.  200;  Blair  v.  Har- 
ris, 75  Mich.  167,  42  N.  W.  790. 

Minnesota.  —  Hahn  v.  Bettingen,  81 
Minn.  91,  83  N.  W.  467. 

Missouri.  —  Delventhal  v.  Jones,  53 
Mo.  460;  Bell  V.  Jamison,  102  Mo. 
71,  14  S.  W.  714. 

New  Jersey.  —  Wood  v.  Chetwood, 
27  N.  J.  Eq.  311;  Williams  v.  Vree- 
land,  30  N.  J.  Eq.  576. 

New  York.  —  Sheldon  v.  Wood,  2 
Bosw.  267 ;  Denny  v.  Horton,  3  Civ. 
Proc.  255,  II  Daly.  358;  Vilmar  v. 
Schall,  3  Jones  &  S.  67;  Sturm  v. 
Atlantic  Mutual  Ins.  Co.,  6  Jones  & 
S.  281 ;  Zellweger  v.  Caflfe,  5  Duer 
87;  Vilmar  v.  Schall,  61  N.  Y.  564. 

Oregon.  —  Sugar  Pine  Door  & 
Lumb.  Co.  v.  Garrett,  28  Or.  168,  42 
Pac.   129. 

Pennsylvania.  —  Wallace  v.  Mc- 
Elevy,  2  Grant  Cas.  44;  Machine  Co. 
V.  Shillow,  14  Lane.  Bar  58. 

Texas.  —  Chicago,  R.  I.  &  T.  R. 
Co.  V.  Long,  26  Tex.  Civ.  App.  601, 
65  S.  W.  882 ;  McEarlane  v.  Howell, 
16  Tex.  Civ.  App.  246,  43  S.  W.  315. 

Utah.  —  American  Pub.  Co.  v.  C. 
E.  Mayne  Co.,  9  Utah  318,  34  Pac. 
247. 

But  see  Creamer  v.  Jackson,  4 
Abb.  Pr.   (N.  Y.)  413- 

Or  by  motion  to  quash.  Katzen- 
stein  V.  Raleigh  &  G.  R.  Co.,  78  N. 
C.  286. 

Or  by  motion  to  strike  from  the 
files.  Edwards  v.  Heuer,  46  Mich.  95, 
8  N.  W.  717;  Leather  v.  Ross,  74 
Iowa  630,  38  N.  W.  516. 
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or  simply  by  exceptions  thereto,  when  offered  upon  the  trial/^  or 
occasionally,  by  requesting  the  court  to  instruct  the  jury  to  disre- 
gard the  objectionable  evidence.^® 

B.  Form  of  Objections.  —  a.  In  General.  —  The  particular 
ground  for  objecting  to  a  deposition  should  be  stated  definitely ;  and 
if  the  objection  does  not  apply  to  the  whole  deposition,  the  parts  to 
which  it  does  apply  should  be  specifically  designated/**     A  single 


Suppressing    Depositions Where 

the  statute  requires  a  motion  to  sup- 
press a  deposition  for  irregularities, 
it  is  not  sufficient  to  note  objections 
on  the  deposition.  Johnson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  51  Iowa  25, 
50  N.  W.  543.  As  a  general  principle 
depositions  should  not  be  suppressed 
for  mere  irregularities  in  matters  of 
form,  where  no  bad  faith  or  injury 
to  a  party  is  shown.  Partridge  v. 
Stocker,  36  Vt.  108,  84  Am.  Dec.  664. 

It  has  sometimes  been  said  (rather 
than  held)  that  a  deposition  may  be 
suppressed,  in  the  discretion  of  the 
court,  though  taken  "  in  conformity 
with  the  rules  of  law,  but  under  cir- 
cumstances that  would  induce  the 
court  to  think  that  injustice  would 
be  done  by  using  it."  Bryant  v.  In- 
graham,  16  Ala.  116;  CuUum  v.t 
Smith,  6  Ala.  625.  j 

Second  Motion  to  Suppress.  ' 
Where  a  motion  to  suppress  a  deposi- 
tion has  been  overruled  and  a  second 
motion  is  made  at  a  subsequent  term 
on  tha  ground  of  newly  discovered 
evidence  showing  that  the  deposition 
was  improperly  taken,  the  allowance 
of  the  second  motion  is  within  the 
sound  discretion  of  the  trial  court, 
controlled  by  the  general  rules  gov- 
erning the  granting  of  new  trials  on 
like  grounds.  Plicks  v.  Lawson,  39 
Ala.  90. 

Objecting     Party     in     Fault A 

motion  to  suppress  a  deposition  was 
held  to  have  been  properly  overruled 
where  the  attorney  of  the  objecting 
party  had  removed  the  deposition 
from  the  files  in  violation  of  the  rules 
of  court.  Langsdale  v.  Woollen,  99 
Ind.  575- 

Error    Without    Prejudice The 

erroneous  refusal  of  a  court  to  sup- 
press a  deposition  is  not  prejudicial, 
where  the  deposition  is  not  offered 
in  evidence.  Buffington  v.  Cook,  39 
.\la.  64.  It  is  ordinarily  immaterial 
whether  a  motion  to  suppress  was,  or 

Vol.  IV 


was  not,  rightly  overruled,  where  the 
witness  testifies  upon  the  trial  to  the 
same  facts  as  in  the  deposition. 
Curry  v.  Allen,  60  Iowa  387,  14  N. 
W.  723. 

Tampering  With  Deposition. 
Where  it  is  shown  that  one  paper  has 
been  substituted  for  another,  in  a 
deposition,  the  deposition  may  be  sup- 
pressed. Carter  v.  Mannings,  7  Ala. 
851. 

47.  Hitchcock  v.  Shoninger  Me- 
lodeon  Co.,  12  Fed.  Cas.  No.  6,537. 

Motion  to  Strike  Out.  —  Incompe- 
tent testimony  may  be  stricken  out 
on  motion,  after  the  deposition  has 
been  read  to  the  jury.  Sailors  v. 
Nixon-Jones    Prtg.    Co.   20   111.   App. 

509. 

It  has  been  held  better  practice  not 
to  interrupt  the  reading  of  a  deposi- 
tion on  the  ground  that  there  was 
written  evidence  of  a  matter  referred 
to,  but  to  let  the  reading  proceed  and 
afterwards  withdraw  whatever  testi- 
mony should  be  shown  to  be  illegal. 
Crenshaw  v.  Jackson,  6  Ga.  509,  50 
Am.  Dec.  461. 

48.  Pittman  v.  Gaty,  10  111.  186; 
Pettigrew  v.  Barnum,  11  Md.  434, 
69  Am.  Dec.  212;  Northfield  v. 
Plymouth,  20  Vt.  582 ;  Buster  v.  Wal- 
lace, 4  Hen.  &  M.  (Va.)  82.  See  also 
Buckley  v.  Woodsum,  7  Me.  204. 

49.  Sexton  v.  Brock,  15  Ark.  345 ; 
Blackburn  v.  Morton,  18  Ark.  384; 
Blunt  V.  Williams,  2y  Ark.  374;  Cor- 
gan  V.  Anderson,  30  111.  95 ;  Hunt  v. 
Bailey,  4  Ind.  630;  Manning  v.  Gas- 
harie,  27  Ind.  399;  Maggart  v.  Free- 
man, 27  Ind.  531 ;  Moran  v.  Green, 
21  N.  J.  L.  562;  Garvin  v.  Luttrell, 
10  Humph.  (Tenn.)  16;  Mt.  Olivet 
Cemetery  Co.  v.  Shubert,  2  Head 
(Tenn.)  116;  Evansich  v.  Gulf,  C.  & 
S.  F.  R.  Co.,  61  Tex.  24;  Persons  v. 
Beling,  116  Fed.  877;  Burton  v. 
Driggs,  20  Wall.  (U.  S.)  125;  Steb- 
bins  V.  Duncan,  108  U.  S.  32.  But 
see  Young  v.  Mackall,  4  Md.  362. 
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objection,  or  set  of  objections,  to  several  depositions,  should  be 
overruled  if  it  is  not  good  against  all  of  them.-'^^" 

Waivers.  —  The  making  of  certain  objections  is  generally  consid- 
ered a  waiver  of  other  objections  which  might  be  made  at  the  time.^^ 

b.  Particular  Matters.  —  (l.)  Irregularities.  —  An  objection  to  the 
proceedings  preliminary  to  the  issuance  of  a  commission,^-  or 
the  commission  itself,^''  or  notice  of  taking  the  deposition,^*  or  the 
time  or  manner  of  taking  it,^'^  or  the  return,^"  or  the  opening  of 


50.  Thomas  v.  De  Graffenreid,  27 
Ala.  651 ;  Bartee  v.  James,  2,i  Ala.  34; 
Carpenter  v.  Dane,  10  Ind.  125. 

It  seems  that  a  court  may,  as  a 
matter  of  favor,  suppress  the  illegal 
depositions.  Pape  v.  Wright,  116 
Ind.  502,  19  N.  E.  459. 

51.  Potts  ^.  Coleman,  86  Ala.  94, 
5  So.  780;  Saltmarsh  v.  Bower,  34 
Ala.  613;  Bartee  v.  James,  22,  Ala. 
34;  Agee  V.  Williams,  30  Ala.  636; 
Harris  v.  Miller,  30  Ala.  221 ;  Don- 
nell  V.  Thompson,  13  Ala.  440;  Lyon 
V.  Ely,  24  Conn.  507 ;  Corgan  v.  An- 
derson, 30  111.  95;  Brackett  v.  Nikirk, 

■20  111.  App.  525;  Beale  v.  Brandt,  7 
La.  583;  Love  V.  Stone,  56  Miss.  449; 
Dickerson  v.  Chrisman,  28  Mo.  134; 
Ryan  v.  O'Conner,  41  Ohio  St. 
368;  Hall  V.  Hall,  45  S.  C.  166,  22 
S.  E.  818;  Parrel  v.  Stephens,  17  N. 
C.  250.  See  also  Bullit  v.  Mus- 
grove,  3  Gill  (Md.)  31. 

Additional  Objections.  —  It  has 
been  held  that  after  certain  objec- 
tions have  been  overruled,  the  party 
may  make  additional  objections. 
William  v.  Eldridge,  i  Hill  (N.  Y.) 
249. 

Contra.  —  Carr  v.  Wright,  i   Wyo. 

157. 

Where,  at  the  taking,  a  party  ob- 
jected to  the  notice  on  one  ground, 
it  was  held  that  at  the  trial  he  could 
not  object  to  it  on  another  ground. 
City  Bank  v.  Young,  43  N.  H.  457. 
But  see  Walker  v.  Parker,  5  Cranch 
C.  C.  639,  29  Fed.  Cas.  No.  17,082. 

It  was  held  that  where  a  party  ob- 
jected generally  to  an  interrogatory 
at  the  taking  of  a  deposition,  he  could 
not  afterwards  object  to  it  as  lead- 
ing. Parsons  v.  Huff,  38  Me.  I37- 
But  objections  to  the  incompetency  of 
written  interrogatories  upon  certain 
grounds  is  not  a  waiver  of  other  ob- 
jections to  their  competency  upon  the 
trial.  Palmer  v.  Crook,  7  Gray 
(Mass.)  418. 


Agreements    for    Taking Where 

depositions  are  taken  under  an  agree- 
ment reserving  certain  exceptions,  all 
other  exceptions  are  deemed  to  have 
been  waived.  Black  v.  Bowman,  9 
Ark.  501;  Morse  v.  Cloycs,  11  Barb. 
(N.  Y.)  100.  But  see  Burke  v. 
Young,  2  Serg.  &  R.  (Pa.)  383. 

Where  counsel  stipulated  to  waive 
all  objections  except  to  the  com- 
petency, relevancy  and  materiality  of 
the  testimony,  and  cross-examined  the 
witness,  and  took  certain  exceptions 
to  his  testimony,  it  was  held  that  he 
could  not  take  other  exceptions  to 
other  parts  of  the  testimony  on  the 
trial.  Pioneer  Savings  &  L.  Co,  v. 
St.  Paul  Fire  &  M.  Ins.  Co.,  68  Minn. 
170,  70  N.  W.  979. 

52.  Whiteley  v.  Davis,  I  Swan 
(Tenn.)   2>2,i- 

53.  Hodges  v.  Nance,  i  Swan 
(Tenn.)  57- 

54.  Wallis  V.  Rhea,  10  Ala.  451 : 
Lee  V.  Stiles,  21  Conn.  500;  Graham 
V.  Hackwith,  i  A.  K.  Marsh.  (Kv.) 
423;  Brooks  V.  Schultz,  3  Abb.  Pr. 
(N.  S.)    (N.  Y.)   124. 

55.  Bank  of  State  v.  Merchants. 
Bank,  10  Mo.  123;  Bulwinkle  v. 
Cramer,  30  S.  C.  153,  8  S.  E.  689; 
Oliver  V.  Bank  of  Tennessee,  32 
Tenn.  59;  Southwick  v.  Berry,  i 
Pinn.    (Wis.)   559. 

Improper  Adjournment An  ob- 
jection on  the  ground  of  an  improper 
adjournment  of  the  taking  must  be 
specific.  Brandon  v.  Mullenix,  11 
Heisk.   (Tenn.)  446. 

An  exception  that  "the  depositions 
were  not  taken  in  proper  time  "  did 
not  sufficiently  specify  an  objection 
that  the  taking  was  improperly  ad- 
journed over  one  whole  day.  Ueland 
V.  Dcaly,  1 1  N.  D.  529,  89  N.  W.  325. 

56.  bozier  v.  Joyce,  8  Port. 
(Ala.)  303;  Wallis  v.  Rhea,  10 
Ala.  451  ;  Walker  v.  Walker,  34  Ala. 
649;    Saltmarsh    v.    Bower,    34    Ala. 
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the  deposition,^^  or  to  the  absence  of  proper  grounds  for  its  use,"' 
must  point  out  definitely  the  alleged  defect. 

(2.)  Interrogatories  and  Answers.  —  Objections  that  interrogatories 
are  leading  or  otherwise  improper  in  form,^^  or  that  interrogatories 
have  not  been  properly  answered,""  or  that  answers  are  not  respon- 
sive,®^ or  that  evidence  is  secondary,®^  or  otherwise  incompetent  or 
irrelevant,"^  must  state  the  grounds  of  objection  and  designate  the 


613;  Blackburn  v.  Morton,  18  Ark. 
384;  I^Iurray  v.  Phillips,  59  Ind.  56; 
Fitzpatrick  v.  Papa,  89  Ind.  17; 
Louisville  &  N.  R.  Co.  v.  Graves,  78 
Ky.  74;  Morrison  v.  White,  16  La. 
Ann.  100;  Bellows  v.  Copp,  20  N. 
H.  492;  Adams  v.  Adams,  64  N.  H. 
224,  9  Atl.  100;  Sheldon  v.  Wood,  2 
Bosw.  (N.  Y.)  267;  Bulwinkle  v. 
Cramer,  30  S.  C.  153,  8  S.  E.  689; 
Hurlburt  v.  Hurlburt,  63  Vt.  667, 
22  Atl.  850. 

57.  An  exception  that  a  deposi- 
tion was  not  sealed  up  by  the  officer 
taking  it  did  not  sufficiently  indicate 
an  objection  on  the  ground  that  he 
had  not  endorsed  his  name  on  the 
envelope  containing  it.  Neosho  Val- 
ley Investment  Co.  v.  Hannum,  63 
Kan.  621,  66  Pac.  631. 

58.  Bank  of  State  v.  Merchants' 
Bank,  10  Mo.  123 ;  Chapman  v. 
Spicer,  ID  Mo.  689;  Dickerson  v. 
Chrisman,  28  Mo.  134;  Sheldon  v. 
Wood,  2  Bosw.  (N.  Y.)  267;  Mur- 
dock  V.  McNeely,  i  Ohio  Cir.  Ct.  R. 
16;  Hodges  V.  Nance,  i  Swan 
(Tenn.)  57.  See  also  People  v. 
Lyon,  83  Hun  303,  31  N.  Y.  Supp. 
942.  But  see  Crary  v.  Barlow,  5 
Ark.  210. 

59.  Clark  v.  Moss,  11  Ark.  736; 
Powell  V.  Augusta  &  S.  R.  Co.,  77 
Ga.  192,  3  S.  E.  757;  Follain  v. 
Dupre,  II  Rob.  (La.)  454;  Parsons 
V.  Huff,  38  Me.  137;  Allen  v.  Pub- 
cock,  15  Pick.  (Mass.)  56;  Whipple 
V.  Stevens,  22  N.  H.  219;  Weber  v. 
Kingsland,  8  Bosw.  (N.  Y.)  415; 
Harriman  v.  Brown,  8  Leigh  (Va.) 
697;  University  of  Notre  Dame  du 
Lac.  V.  Shanks,  40  Wis.  352. 

An  objection  "to  each  interroga- 
tory is  leading  "  is  too  general.  Jor- 
dan V.  Jordan,   17  Ala.  466. 

60.  Howard  v.  Coleman,  36  Ala. 
721 ;  Gassen  v.  Hendrick,  74  Cal. 
444,  16  Pac.  242;  McCarty  v.  Ed- 
wards,  24   How.    Pr.    (N.   Y.)    236; 
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Zellweger  v.  Caffe,  5  Duer  (N.  Y.) 
87. 

Failure  to  Answer — An  objec- 
tion that  the  witness  did  not  answer 
material  portions  of  certain  num- 
bered interrogatories  was  held  too 
indefinite.  Howard  v.  Coleman,  36 
Ala.  721. 

An  objection  that  the  witness  did 
not  fully  answer  two  cross-interrog- 
atories was  overruled  where  each  of 
them  embraced  a  number  of  ques- 
tions, and  the  objection  did  not  point 
out  which  of  these  had  not  been 
answered.  Valton  v.  National  Loan 
Fund  Life  Assurance  Soc,  22  Barb." 
(N.  Y.)   9,  affirmed  20  N.  Y.  32. 

An  objection  that  papers  called  for 
have  not  been  attached  must  be  spe- 
cific. Waters  v.  Gilbertj  2  Cush. 
(Mass.)   27. 

61.  Fountain  v.  Ware,  56  Ala. 
558;  Commercial  Bank  v.  Union 
Bank,  11  N.  Y.  203;  Fuchs  v.  Mor- 
ris, 81  Hun  536,  30  N.  Y.  Supp. 
1,017;  Ford  v.  Clements,  13  Tex. 
592;  Ector  V.  Wiggins,  30  Tex.  55. 

62.  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Shires,  108  111.  617;  Mt.  Olivet 
Cemetery  Co.  v.  Shubert,  2  Head 
(Tenn.)    116. 

Secondary    Evidence A    general 

exception  to  copies  of  way  bills  does 
not  sufficiently  specify  objections  to 
them  as  secondary  evidence.  George 
Adams  &  Frederick  Co.  v.  South 
Omaha  Nat.  Bank,   123  Fed.  641. 

63.  United  States.  — Ba.rton  v. 
Driggs,  20  Wall.  125;  First  Nat. 
Bank  v.  Rush,  56  U.  S.  App.  556,  29 
C.  C.  A.  333,  85  Fed.  539;  Drexel  v. 
True,  20  C.  C.  A.  265,  36  U.  S.  App. 
611,  74  Fed.  12;  George  Adams  & 
Frederick  Co.  v.  South  Omaha  Nat 
Bank,  123  Fed.  641. 

Alabama.  —  Saltmarsh  v.  Bower, 
34  Ala.  613 ;  Walker  v.  Forbes,  31 
Ala.  9;  Chamberlain  v.  Masterton, 
29  Ala.  299;  Hudson  v.  Crow,  26  Ala. 
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515;  Melton  V.  Troutman,  is  Ala. 
535;  Halchett  v.  Gibson,  13  Ala. 
587;  Donnell  v.  Jones,  13  Ala.  490; 
Milton  V.  Rowland,  n  Ala.  722,', 
Borland  v.  Walker,  7  Ala.  269; 
Litchfield  V.   Folconer,  2  Ala.  280. 

Arkansas.  —  Hempstead  v.  John- 
ston, 18  Ark.  123,  65  Am.  Dec.  458; 
Hemphill  v.  Miller,  16  Ark.  271; 
Clarke  v.  Moss,  11  Ark.  736. 

California.  —  Higgins  v.  Wortell, 
18  Cal.  330. 

Colorado.  — Cood  v.  Martin,  I 
Colo.  406. 

Connecticut.  —  Merriam  v.  Hart- 
ford &  N.  H.  R.  Co.,  20  Conn.  354, 
52  Am.  Dec.  344;  Atwater  v.  Morn- 
ing News  Co.,  67  Conn.  504,  34  Atl. 
865. 

loiva.  —  Whitaker  v  Sigler,  44 
Iowa  419. 

Kansas.  —  Gano  v.  Wells,  36  Kan. 
688,  14  Pac.  251. 

Kentucky.  —  Finley  v.  Humble,  2 
A.  K.  Marsh.  569;  Wickliffe  v.  En- 
sor,  9  B.  Mon.  253 ;  Walker  v.  Good- 
loe,  6  Ky.  L.  Rep.  588;  Priest  v. 
Taylor,  6  Ky.  L.  Rep.  216;  Hedges 
V.  Reed,  5  Ky.  L.  Rep.  51?;  McMa- 
han  V.  Giddons,  4  Ky.  L.  Rep.  266. 
Louisiana.  —  Moore  v.  Nicholls,  5 
La.  488. 

Maryland.  —  Pettigrew  v.  Barnum, 
II  Md.  434,  69  Am.  Dec.  212;  Hat- 
ton  V.  McClish,  6  Md.  407;  Parker 
V.  Scdwick,  4  Gill  318. 

Minnesota.  —  Day  v.  Raguet,  14 
Minn.  273. 

Missouri.  —  First  State  Bank  v. 
Boel,  94  Mo.  App.  498,  68  S.  W.  235 ; 
Livermore  v.  Eddy,  33  Mo.  547; 
Duval  V.  Ellis,  13  Mo.  203;  Dickey 
V.  Malechi,  6  Mo.  177,  34  Am.  Dec. 
130. 

Nebraska.  —  State  v.  Jones,  7 
Nev.  408. 

Nezu  Jersey.  —  Ludlam  v.  Brod- 
erick,  15  N.  J.  L.  269. 

New  Mexico.  —  Huntington  v. 
Moore,  i  N.  M.  489;  Rosenthal  v. 
Chisum,  I   N.  M.  633- 

Nezu  York.  —  Sheldon  v.  Wood,  2 
Bosw.  267. 

North  Carolina.  —  Smith  v.  Mc- 
Gregor, 96  N.  C.  loi,  I  S.  E.  6Qq. 

Pennsylvania.  —  Wojciechowski  v. 
Tohnkowski,  16  Pa.  Super.  Ct.  444; 
Tussey  V.  Behmer,  9  Lane.  Bar. 
(Pa.)  45;  Peters  v.  Horbach,  4  Pa. 
St.    134;    Pettibone   v.    Everhardt,    4 


Kulp.  353;  Hamaker  v.  Whitccar,  i 
Walk.   120,  36  Leg.  Int.   125. 

Tennessee.  —  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Aiken,  89  Tenn.  245, 
14  S.  W.  1,082;  Johnson  v.  Patter- 
son, 13  Lea  626;  Mt.  Olivet  Ceme- 
tery Co.  V.  Shubert,  2  Head  116; 
Whiteley  v.  Davis,  i  Swan  333. 

Texas.  —  Neyland  v.  Bendy,  69 
Tex.  711,  7  S.  W.  497;  Evansich  v. 
Galveston,  C.  &  S.  F.  R.  Co.,  61 
Tex.  24. 

Virginia.  —  Harriman  v.  Brown,  8 
Leigh  697 ;  Charlton  v.  Unis,  4  Gratt. 

58. 

Vermont.  —  Webb  v.  Richardson, 
42  Vt.  465. 

Wisconsin.  —  Hartstein  v.  Hart- 
stein,  74  Wis.   I,  41    N.  W.  721. 

See  also  Jones  v.  Smith,  6  Iowa 
229;  Thomas  v.  Dunaway,  30  111. 
S73 ;  Thompson  v.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  214.  But  see  Black- 
burn V.  Morton,  18  Ark.  384;  Fuchs 
V.  Morris,  81  Hun  536,  30  N.  Y. 
Supp.   1,017. 

General  Objections — .An  excep- 
tion " to  each  answer  and  to  each 
sentence  of  each  answer "  is  too 
general.  Milton  v.  Rowland,  11  Ala. 
732.  See  also  Taylor  v.  Strickland, 
:i7  Ala.  642. 

An  objection  "to  each  of  the  sev- 
eral interrogatories  propounded  to 
the  witnesses  as  the  same  were  sev- 
erally read,  as  well  as  to  the  several 
answers  to  each  of  said  interroga- 
tories "  is  too  general.  University 
of  Notre  Dame  du  Lac  v.  Shanks, 
40  Wis.  352. 

An  objection  "to  each  and  every 
part  thereof "  as  "  incompetent  and 
irrelevant "  is  too  general.  Gano  v. 
Wells,  36  Kan.  688,  14  Pac.  251.  An 
objection  "  to  all  and  every  inter- 
rogatory inquiring  of  special  dam- 
ages or  loss  sustained  by  plaintiffs, 
and  to  all  answers  on  that  subject, 
and  to  all  opinions  of  the  witnesses  " 
is  too  general.  Donnell  v.  Jones,  13 
Ala.  490.  It  is  sufficient  to  refer  to 
the  questions  and  answers  by  their 
numbers.  Pence  v.  Waugh,  135  Ind. 
143,  34  N.  E.  860.  An  objection  to 
a  deposition  as  "  incompetent  evi- 
dence "  was  held  too  general  to 
raise  the  point  that  it  had  not  been 
shown  that  the  deposition  was  taken 
in  a  case  authorized  by  statute. 
State  V.  Jones,  7  Nev.  408.     An  ob- 
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particular  questions  and  answers  complained  of.  A  general  objection 
for  incompetency  and  irrelevancy  is  sufficient  where  the  deposition 
contains  nothing  but  illegal  evidence.®* 

(3.)  Competency  of  Deponent.  —  Some  courts  hold  that  a  general 
objection  is  sufficient  to  raise  the  question  of  the  competency  of  the 
deponent,®^  but  other  courts  hold  that  the  objection  for  incompetence- 
must  be  specific.*'*' 

(4.)  On  Appeal. —  Objections  taken  on  appeal  must  be  specific.^^ 

c.  Several  Parties.  —  Objections  made  by  several  parties  jointly 
should  be  overruled,  if  they  are  not  good  in  behalf  of  all  of  them.®^ 

C.  Writing,  Notice;,  etc.  —  writing,  etc.  —  Many  statutes  require 


jection  to  a  deposition  as  improper 
rebuttal  is  too  general,  where  part 
of  the  deposition  is  proper  matter  in 
rebuttal.  Drexal  v.  True,  20  C.  C. 
A.  265,  36  U.  S.  App.  611,  74  Fed.  12. 

Part  of  Answer  Legal Where  a 

distinct  part  of  an  answer  is  legal 
evidence,  an  objection  to  the  whole 
answer  should  be  overruled.  Ward 
V.  Reynolds,  2^  Ala.  384;  Webb  v. 
Kelly,  31  Ala.  22>2i',  Steel  v.  Shafer, 
39  111.  App.  185;  Lee  v.  Hills,  66 
Ind.  474;  Adae  v.  Zangs,  41  Iowa 
536;  Parker  v.  Sedwick,  4  Gill 
(Md.)  318;  Day  v.  Raguet,  14  Minn. 

273- 

An  objection  to  "  so  much  of  the 
answer  to  the  fifth  interrogatory  as 
was  matter  of  opinion  "  was  deemed 
too  general.  Donnell  v.  Jones,  13 
Ala.  490.  An  answer  which  con- 
tained both  competent  and  incom- 
petent matter  was  stricken  out  on  an 
objection  to  the  whole  interrogatory. 
Brinckle  v.  Stitt,  53  Neb.  10,  jt:,  N. 
W.  223.  First  Nat.  Bank  v.  Rush, 
56  U.  S.  App.  556,  29  C.  C.  A.  2i2,, 
85  Fed.  539- 

64.  An  objection  to  an  entire  dep- 
osition as  being  hearsay  is  sufficient, 
where  the  deposition  contains  only 
hearsay  and  immaterial  testimony. 
Wells-Fargo  &  Co.'s  Express  v. 
Waites,  (Tex.  Civ.  App.),  60  S.  W. 
582. 

65.  Blackburn  v.  Morton,  18  Ark. 
384;  Whiteley  v.  Davis,  i  Swan 
(Tenn.)  2Z2>',  Taylor  v.  Mayhew,  11 
Heisk.  (Tenn.)  596;  Walker  v. 
Parker,  5  Cranch  C.  C.  639,  29  Fed. 
Cas.  No.  17,082.  See  also  Eslava  v. 
Mazange,  i  Woods  623,  8  Fed.  Cas. 
No.  4,527. 

Contra.  —  Barton  v.  Trent,  3  Head 
(Tenn.)    167. 
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An  objection  "  to  the  reading  of  a 
deposition "  has  been  held  sufficient 
to  raise  the  question  of  the  com- 
petency of  the  deponent.  Barton  v. 
Trent,  3  Head   (Tenn.)    167. 

66.  Gray  v.  Brown,  22  Ala.  262; 
Hudson  V.  Crow,  26  Ala.  515;  Hair 
V.  Little,  28  Ala.  236;  Preslar  v. 
Stallworth,  27  Ala.  402;  Priest  v. 
Taylor,  6  Ky.  L.  Rep.  216;  Ludlani 
V.  Broderick,  15  N.  J.  L.  269;  Gunn 
V.  Mason,  2  Sneed  (Tenn.)  637. 
See  also  Fitzpatrick  v.  Baker.  31 
Ala.  563. 

A  general  objection  to  the  com- 
petency of  the  deponent  should  be 
overruled  where  his  testimony  is 
competent  upon  some  matters.  Priest 
V.  Taylor,  6  Ky.  L.  Rep.  216. 

67.  Wallis  V.  Rhea,  10  Ala.  451 ; 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75 ;  Graham  v.  Hackwith,  i 
A.  K.  Marsh.  (Ky.)  423;  Bank  of 
State  V.  Merchants'  Bank,  10  Mo. 
123;  Wesling  v.  Noonan,  31  Miss. 
599;  Camden  v.  Doremus,  3  How. 
(U.  S.)  515.  See  also  Walker  v. 
Smith,  28  Ala.  569.  But  see  Crary 
V.  Barlow,  5  Ark.  210. 

General  Objections  on  Appeal. 
An  objection  that  a  deposition  was 
"  not  taken  in  due  form  of  law "  is 
too  general  to  raise  any  question  on 
appeal.  Manning  v.  Gasharie,  27 
Ind.  399.  See  also  Graham  v.  Hack- 
with, I  A.  K.  Marsh.    (Ky.)   423. 

A  bill  of  exception  that  objections 
to  the  reading  of  such  parts  of  the 
testimony  as  are  excepted  to  and 
noted  in  the  deposition  were  over- 
ruled, is  not  sufficiently  definite. 
East  Tennessee,  V.  &  G.  R.  Co.  v. 
Aiken,  89  Tenn.  245,  14  S.  W.  1,082. 

68.  Allen  v.   Russell,  78  Ky.    I05- 
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objections  to  depositions  to  be  in  writing  and  filed;""  some  require 
them  to  be  noted  of  record,'"  and  some  require  them  to  be  indorsed 
on  the  depositions.'^^ 

Notice. —  In  some  states,  notice  of  the  objections  must  be  given.^-^ 


69.  Dclaivare.  —  Woodlin  v.  Hyn- 
son,   I   Har.  224. 

Georgia.  —  Tompkins  v.  Williams, 
19  Ga.  569;  Galceran  v.  Noble,  66  Ga. 
367;  Rogers  v.  Truett,  72  Ga.  386; 
Treadway  v.  Richards,  92  Ga.  264, 
18  S.  E.  25. 

Kansas.  —  Clark  v.  Ellithorpe,  7 
Kan.  App.  237,  5i  Pac.  940;  Kansas 
Pac.  R.  Co.  V.  Pointer,  9  Kan.  620; 
St.  Louis  &  S.  F.  R.  Co.  V.  Morse, 
38  Kan.  271,  16  Pac.  452;  Rockford 
Ins.  Co.  V.  Farmers'  State  Bank,  50 
Kan.  427,  31   Pac.   1,063. 

Kentucky.  —  Bronson  v.  Green,  2 
Duv.  234;  Estham  v.  Card,  15  B. 
Mon.  102;  Moore  v.  Smith,  88  Ky. 
151,  ID  S.  W.  380. 

Michigan.  —  Facey  v.  Otis,  11 
Mich.  213. 

Missouri.  —  Littleton  v.  Christy, 
II  Mo.  390;  Brooks  v.  Boswell,  34 
Mo.  474. 

Nebraska.  —  Woodard  v.  Cutter, 
(Neb.)  96  N.  W.  54. 

North  Carolina.  —  Woodley  v. 
Hassell,  94  N.  C.  157;  Willeford  v. 
Bailey,  132  N.  C.  402,  43  S.  E.  928; 
Brittain  v.  Hitchcock,  127  N.  C.  400, 
i7  S.  E.  474- 

Ohio.  —  Cowan  v.  Ladd,  2  Ohio 
St.  322. 

Pennsylvania.  —  Marsh  v.  '  Nor- 
dyke  &  Marmon  Co.,   (Pa.),  15  Atl. 

875. 

Texas.  —  Snow  v.  Price,  i  White 
&  W.  Cas.  §1,342;  Miller  v. 
Schneider,  2  Wills.  Civ.  Cas.  §369; 
Blake  v.  State,  38  Te.x.  Crim.  2i77> 
43  S.  W.  107;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Shearer,  i  Tex.  Civ.  App. 
343,  21  S.  W.  133;  International  & 
G.  N.  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S  W.  58;  Lienpo  v. 
State,  28  Tex.  App.  179,  12  S.  W. 
588;  McMahan  v.  Veasey,  (Tex.  Civ. 
App.),  60  S.  W.  i2,2\  Taylor,  B.  & 
H.  R.  Co.  V.  Warner,  (Tex.  Civ. 
App.),  60  S.  W.  442;  Hugo  & 
Schmeltzer  Co.  v.  Hirsch,  63  S.  W. 
(Tex.  Civ.  App.)  163;  Croft  v. 
Rains,  10  Tex.  520;  Hagerty  v. 
Scott,  10  Tex.  525;  Scott  V.  Delk, 
14  Tex.    341 ;    Bracken   v.    Neill,    15 


Tex.  109;  Kottwitz  V.  Bagby,  16 
Tex.  656;  Sheegog  v.  James,  26  Tex. 
501;  Garner  v.  Cutler,  28  Tex.  175; 
Pauska  v.  Dans,  31  Tex.  67;  Lee  v. 
Stowe,  57  Tex.  444;  Jones  v.  Ford, 
60  Tex.  127 ;  Missouri  Pacific  R.  Co. 
V.  Smith,  84  Tex.  348,  19  S.  W.  509; 
Wade  V.  Love,  69  Tex.  522,  7  S.  W. 
225 ;  Brown  v.  Mitchell  75  Tex.  9, 
12  S.  W.  606;  Parker  v.  Chancellor, 
78  Tex.  524,  15  S.  W.  157;  Heirs  of 
Wright  V.  Wren,  (Tex.),  16  S.  W. 
996. 

Oral  Objections,  —  Where  a  dep- 
osition was  rejected  upon  a  first 
trial,  the  court  sustained  an  oral 
objection  to  it  upon  the  same  ground 
on  the  second  trial.  Cecil  v.  Gazan, 
71  Ga.  631. 

An  objection  may  be  made  orally 
at  the  trial  though  the  statute  pro- 
vides for  written  notice.  Houston  & 
T.  C.  R.  Co.  V.  Burke,  55  Tex.  323, 
40  Am.  Rep.  808. 

70.  Estham  v.  Card,  15  B.  Mon. 
(Ky.)  102;  Bronson  v.  Green,  2 
Duv.  (Ky.)  234;  Louisville  &  N.  R. 
Co.  V.  Shaw,  21  Ky.  L.  Rep.  1,041, 
53  S.  W.  1,048;  Moore  v.  Smith,  88 
Ky.   151,   10  S.  W.  380. 

71.  M'Candlish  v.  Edloe,  3  Gratt. 
(Va.)  330;  Brooks  v.  Jenkins,  I 
Fish.  Pat.  Rep.  41,  3  McLean  432, 
4  Fed.  Cas.  No.  1,953. 

72.  California.  —  Myers  v.  Casey, 
14  Cal.  542. 

Georgia.  —  Galceran  v.  Noble,  66 
Ga.  367;  Rogers  v.  Truett,  73  Ga. 
386;  Central  R.  &  Bkg.  Co.  v.  Gam- 
ble, 77  Ga.  584,  3  S.  E.  287;  Baker 
V.  Thompson,  89  Ga.  486,  15  S.  E. 
644;  Treadway  v.  Richards,  92  Ga. 
264.  18  S.  E.  25. 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Shaw,  21  Ky.  L.  Rep.  1,041, 
53  S.  W.  1,048. 

Michigan.  —  Facey  v.  Otis,  11 
Mich  213. 

Ohio.  —  Cowan  v.  Ladd.  2  Ohio 
St.  322. 

Texas.  —  Blake  v.  State,  38  Tex. 
Crim.  377,  43  S.  W.  107;  Miller  v. 
Schneider,  2  Wills.  Civ.  Cas.  §369; 
Snow  V.  Price,   i   White  &  W.  Cas. 
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XX.  FEES  AND  COSTS. 

1.  Commissioner's  Fees.  —  Where  his  fees  are  not  fixed  by  statute 
or  court  rule,  a  commissioner  is  entitled  to  reasonable  compensation 
for  his  services  in  taking  depositions,  to  be  determined  by  the  court 
to  which  they  are  returned.'^  Statutes  fixing  fees  for  such  services 
do  not  apply,  by  mere  implication,  to  the  taking  of  depositions  for 
use  in  other  jurisdictions.'^* 

2.  Party's  Liability.  —  The  party  at  whose  request  a  deposition  is 
taken  is  primarily  liable  to  the  commissioner  or  officer  for  his  fees,'''* 


§1,342;  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Shearer,  i  Tex.  Civ.  App.  343,  21 
S.  W.  133;  International  &  G.  N. 
R.  Co.  V.  Kuehn,  2  Tex.  Civ.  App. 
210,  21  S.  W.  58;  Lienpo  v.  State, 
28  Tex.  App.  179,  12  S.  W.  588; 
Taylor,  B.  &  H.  R.  Co.  v.  Warner, 
(Tex.  Civ.  App.),  60  S.  W.  442;' 
Mc]Mahan  v.  Veasey,  (i  Tex.  Civ. 
App.),  60  S.  W.  2>2,2>\  Croft  v. 
Rains,  10  Tex.  520;  Hagerty  v. 
Scott,  10  Tex.  525 ;  Scott  v.  "Delk,  14 
Tex.  341 ;  Bracken  v.  Neill,  15  Tex. 
109;  Kottwitz  V.  Bagby,  16  Tex.  656; 
Garner  v.  Cutler,  28  Tex.  175; 
Pauska  v.  Daus,  31  Tex.  67;  Lee  v. 
Stowe,  57  Tex.  444;  Jones  v.  Ford, 
60  Tex.  127;  Wade  v.  Love,  69  Tex. 
522,  7  S.  W.  225;  Brown  v.  Mitch- 
ell, 75  Tex.  9,  12  S.  W.  606;  Parker 
V.  Chancellor,  78  Tex.  524,  15  S.  W. 
157;  Heirs  of  Wright  v.  Wren, 
(Tex.),   16  S.  W.  996. 

See  also  Pershine  v.  Shepperson, 
17  Gratt.  (Va.)  472,  94  Am.  Dec. 
468. 

Notice  by  Clerk.  — Where  the  no- 
tice should  be  given  by  the  clerk,  it 
will  be  presumed  that  he  gave  it. 
Syphers  v.  Meighen,  22  Pa.  St.   125. 

73.  Fairchild  v.  Michigan  Central 
R.  Co.,  8  111.  Ado.  591 ;  Lyman  v. 
Hayden,  118  Mass.  422;  Wentworth 
V.  Griggs,  24  Minn.  450;  Paxson  v. 
Macdonald,  97  Mo.  App.  165,  70  S. 
W.  1,101;  i\Ielvin  v.  Handlev,  6 
Lane.  L.  Rev.  (Pa.)  47,  Wilcox 
235;  Peters  v.  Rand,  108  Pa.  St.  255. 
See  also  People's  Bank  v.  McLen- 
don,  57  Ga.  384. 

A  commissioner  was  allowed  the 
fees  provided  by  the  local  law  for 
justices  of  the  peace  rendering  sim- 
ilar services.     Hair  v.  Logan,  10  Ala. 

431- 

Stenographer's  Fees Where   the 

commissioner      employs      a      stenog- 
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rapher  to  do  the  work,  he  is  not 
entitled  to  an  allowance  for  such 
stenographer.  Manning  v.  Standard 
Theater,  83   Mo.   App.  627. 

Liens — The  right  of  a  commis- 
sioner to  retain  deposition  until  his 
fees  are  paid  has  been  denied.  Mel- 
vin  V.  Handley,  6  Lane.  L.  Rev. 
(Pa.)   47,  I   Wilcox  235. 

Contra.  —  Peters  v.  Beer,  14  Beav. 
(Eng.)  loi,  20  L.  J.  Ch.  424,  15  Jur. 
1,024.  See  also  Luean  v.  O'Malley, 
8  Ir.  Eq.  586. 

Where  the  fees  of  the  magistrate 
were  not  paid  as  required  by  him, 
as  a  condition  for  opening  the  depo- 
sitions, the  court  refused  to  consider 
them.  Hazard  v.  Priday,  (R.  I.), 
45  Atl.  94. 

It  has  been  held  that  a  barrister 
has  a  lien  on  a  commission  for  his 
compensation.  Smith  v.  Hallen,  2 
F.  &  F.  678. 

Certifying  Fees  and  Costs — The 
officer  or  commissioner  taking  the 
deposition  should  certify  the  various 
items  of  fees  and  costs.  Russell  v. 
Ashley,  Hemp.  546,  21  Fed.  Cas.  No. 
12,150. 

74.  Fairchild  v.  Michigan  Central 
R.  Co.,  8  111.  App.  591 ;  Lyman  v. 
Hayden,  118  Mass.  422;  Kinsman  v. 
Tucker,  2  IMiles  (Pa.)  426;  Melvin 
V.  Handley,  6  Lane.  L.  Rev.  (Pa.) 
47,  I  Wilcox  235 ;  Crillen's  Estate, 
18  Wkly.  N.  Cas.   (Pa.)    199- 

75.  Liability  for  Fees — Where 
the  fees  allowed  the  commissioner 
have  been  taxed  as  costs  against  the 
adverse  party,  but  are  uncollectible, 
the  moving  party  is  liable  therefor. 
Paxson  V.  Macdonald,  97  Mo.  App. 
165,  70  S.   W.    1,101. 

Where  parties  join  in  a  commis- 
sion to  take  testimony  of  witnesses 
for  both,  they  should  bear  the  ex- 
pense   equally    in    the    first    instance. 
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3.  Costs.  —  Except  in  equity,  the  right  to  tax  the  expenses  of 
taking  depositions  as  costs  exists  only  by  force  of  statute^'  In 
general  expenses  unnecessarily  incurred  should  not  be  taxed.^^ 


Kinsman  v.  Tucker,  2  Miles  (Pa.) 
426. 

In  chancery,  each  party  was  liable 
for  the  costs  of  examining  his  wit- 
nesses in  chief  and  of  cross-examin- 
ing his  adversary's  witnesses.  Saw- 
yer V.  Sawyer,  Walk.  Ch.  CMich.) 
48. 

It  has  been  held  that  the  fees  of 
the  commissioner  must  be  taxed  in 
equity  and  cannot  be  sued  for  at 
law.  Ambrose  v.  Dunmow  Union,  8 
Beav.  (Eng.)  43;  Blundell  v.  Glad- 
stone, g  Sm.  (Eng.)  455,  8  L.  J.  Ch. 
109,  3  Jur.  413;  Parsons  v.  Benn,  19 
L.  J.  Ch.    (Eng.)   264. 

Who  May  Object — The  adverse 
party  is  not  entitled  to  object  to  the 
admission  of  a  deposition  because 
the  fees  for  taking  the  same  have 
not  been  paid.  Stone  v.  Crow,  2  S. 
D.  535.  51  N.  W.  325. 

Condition  for  Commission.  —  A 
court  should  not  under  ordinary  cir- 
cumstances impose  upon  a  party 
seeking  a  commission  to  take  testi- 
mony out  of  the  state  the  payment 
of  his  adversary's  costs.  Roumage 
V.  Mechanics'  Ins.   Co.,   12  N.  J.  L. 

95- 

76.     O'Brien    v.    Commercial    Fire 

Ins.   Co.,  6  Jones  &   S.    (N.   Y.)    4; 

Corlies    v.    Cummings,    7    Cow.    (N. 

Y.)    154;    Perry   v.    Griffin,   7    How. 

Pr.  (N.  Y.)  203;  Newman  v.  Greiff, 

3  Civ.   Proc.    (N.  Y.)    362;   Dunham 

V.    Sherman,    19   How.    Pr.    (N.   Y.) 

572;    Johnson    v.    Chappell,     7    Daly 

(N.    Y.)    43;   Williams    v.   Jones.    2 

Hill  L.    (S.   C.)    555;   Vickers  v.   La 

Bruce,  2  Hill   (S.  C.)   366.     But  see 

Kirkley  v.   Nolly,   i   Hill  L.    (S.   C.) 

398. 

Failing   to    Take    Deposition In 

some  states  a  party  who  serves  no- 
tice of  taking  depositions  and  fails 
to  do  so  without  proper  cause  is 
liable  for  expenses  of  his  adversary. 
Kentucky  Seminary  v.  Wallace,  J5 
B.  Mon.  (Ky.)  35;  William  Skin- 
ner Mfg.  Co.  V.  Sinsheimer,  ^7  111. 
App.  467;  Wilson  V.  Knox,  12  N.  H. 
347;  Powers  V.  Hale,  25  N.  H.  145; 
Voght  V.  Ticknor.  47  N.  H.  543; 
Gould  V.  Kelley,  16  N.  H.  551. 


For  cases  im'olving  the  taxation 
of  costs  under  various  statutes  see 
also  George  v.  Starrett,  40  N.  H. 
135;  Lockwood  V.  Cobb,  5  Vt.  422; 
Edison  Electric  Light  Co.  v.  Mather 
Electric  Co.,  63  Fed.  559. 

77.  Deposition  Not  Used.  —  Or- 
dinarily, costs  should  not  be  taxed 
for  depositions  not  used  under  the 
issues  subsequently  framed  or  be- 
cause of  the  presence  of  deponent 
Long  V.  Straus,  124  Ind.  84,  24  N. 
E.  664;  Doyle  V.  Wiley,  15  111.  576; 
Meader  v.  Root,  11  O.  Cir.  Ct.  R. 
81,  I  O.  C.  D.  61. 

See  also  Building  Ass'n  v.  Gold- 
beck,  16  Phila.  (Pa.)  70,  40  Leg. 
Int.  120;  Kenney  v.  Van  Horn,  2 
Johns.    (N.  Y.)    107. 

Contra.  — Q\x\i,  C.  &  S.  F.  R.  Co. 
V.   Evansich,   61   Tex.   3. 

Where  depositions  were  rendered 
unnecessary  by  evidence  introduced 
in  anticipation  by  the  opposite  party, 
the  costs  were  allowed.  Furman  v. 
Peay,  2   Bail.    (S.   C.)   612. 

Costs  should  not  be  taxed  for  re- 
jected depositions.  George  v.  Star- 
rett, 40  'N.  H.  135.  See  also  Phil- 
lips V.  Post,  55  Vt.  568. 

Two  Depositions  of  One  Witness. 
Ordinarily  costs  for  two  depositions 
of  the  same  witness  taken  by  the 
same  party  should  not  be  taxed. 
Wentworth  v.  Griggs,  24  Minn.  450. 

Immaterial  Evidence —  A  party 
taking  immaterial  testimony  should 
pay  the  costs  thereof.  Estate  of 
Howell,  14  Phila.  (Pa.)  329,  38  Leg. 
Int.  478 ;  Teague  v.  South  Carolina 
R.   Co.,  8  Rich.  L.   (S.  C.)    i54- 

Where  there  is  unnecessary  pro- 
lixity, the  guilty  party  may  be  re- 
quired to  pay  the  costs  thereof. 
Sanborn  v.  Braley,  47  Vt.  170. 

A  party  may  be  required  to  pay 
the  costs  of  a  frivolous  cross-ex- 
amination. Long  V.  Drummond,  22 
Wkly.  N.  Cas.   (Pa.)    11. 

Used    at    Several    Trials Where 

a  deposition  is  used  on  several  trials, 
the  costs  thereof  should  be  taxed  but 
once.  Bank  of  Mobile  v.  Phoenix 
Ins.  Co.,  8  Civ.  Proc.   (N.  Y.)   212; 
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Ramsay    v.   Marsh.    Harp.     (S.    C) 

472. 
Bill     to     Perpetuate     Testimony. 

The  costs  of  a  bill  to  perpetuate  tes- 
Vol.  IV 


timony  can  be  taxed  in  the  ac- 
tion in  which  the  depositions  are 
used.  M'V/illiams  v.  Hopkins,  r 
Whart.    (Pa.)    275. 


DEPUTY.— See  Officers. 
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I.  HEIRSHIP. 

1.  What  Claimant  Must  Prove.  —  A.  Death  of  Ancestor  Must 
Be  Proved.  —  To  establish  status  as  heir,  devisee  or  legatee,  it  must 
be  proved  that  the  ancestor  or  devisor  is  dead.^ 

B.  Reeationship  Must  Be  Proved.  —  One  claiming  as  heir  of  a 
deceased  person  must  prove  relationship  to  him.- 

a.  Facts  of  Relationship  Must  Be  Shozvn.  —  To  show  heirship  to 
a  deceased  person,  claimant's  proof  must  show  the  facts  of  rela- 
tionship.^ 

C.  No  Nearer  Heir.  —  One  claiming  as  heir  of  a  deceased  person 
must  prove  that  there  are  in  existence  no  persons  more  nearly  con- 
nected with  decedent  than  himself.* 


1.  Taylor  v.  Whiting,  4  T.  B.  Mon. 
(Ky.)  364;  Hay  ward  v.  Ormsbee,  7 
Wis.  III. 

Under  civil  law  ancestor  is  pre- 
sumed to  live  to  be  one  hundred 
years  old.  Sessman  v.  Corrine,  9 
Mart.  O.  S.   (La.)  257. 

2.  Anson  v.  Stein,  6  Iowa  150; 
Selman  v.  Lee,  6  Bush  (Ky.)  215. 

Heirship  is  shown  by  proving  the 
marriage,  births  and  deaths  neces- 
sary to  make  out  a  descent,  and  the 
identity  of  intervening  persons.  Em- 
erson V.  White,  29  N.  H.  482. 

Father    as   Heir    of   Son If    a 

father  claims  as  heir  to  his  son,  he 
must  prove:  Marriage  of  claimant 
with  decedent's  mother;  legitimacy 
of  son ;  death  of  son ;  death  of 
mother.  Hayward  v.  Ormsbee,  7 
Wis.  III. 

Also  death  of  son  without  issue. 
Stinchfield  z*.  Emerson,  52  Me.  465, 
83  Am.  Dec.  524. 

Wife  as  Heir  of  Husband. —  If 
wife  claims  as  heir  to  her  husband, 
she  must  prove  the  fact  of  marriage 
by  testimony  other  than  her  own 
statement.  Amory  v.  Amory,  6  Biss. 
174.  I  Fed.  Cas.  No.  33^.  In  this 
case  the  court  says  that,  in  the  ab- 
sence of  evidence,  the  fact  that  the 
parties  lived  together  a  number  of 
years  might  justify  the  inference  of 
marriage,  but,  as  there  was  other 
evidence  on  the  subject,  other  proof 
must  be  ofiFered,  and  that  the  wife 
was  not  a  competent  witness. 

Brother —  When  claimant  alleges 
that  he  is  a  brother  of  deceased,  who 
bore  a  different  name,  it  is  compe- 
tent to  show  that  deceased  changed 
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his  name,  and  his  reasons  for  so  do- 
ing. Howard  v.  Russell,  75  Tex.  171, 
12  S.  W.  525. 

Collateral  Heir.  —  Persons  claim- 
ing as  collateral  heir  of  deceased 
must  show  that  he  and  deceased  were 
descended  from  a  common  ancestor. 
Emerson  v.  White,  29  N.  H.  482. 

Descent  from  Brother  of  Deceased. 
One  claiming  by  reason  of  descent 
from  brother  of  deceased  must  show 
that  the  father  and  mother  of  de- 
ceased and  claimant's  ancestor  were 
married  and  that  deceased  and 
claimant's  ancestor  were  the  legiti- 
mate issue  of  the  marriage.  Mor- 
rill V.  Otis,  12  N.   H.  466. 

3.  It  is  not  sufficient  that  wit- 
nesses state  that  one  person  is  or 
was  the  "  heir "  of  another.  The 
fact  that  claimant  or  his  ancestors 
sustained  a  certain  relationship  must 
be  shown.  Birney  v.  Hann,  3  A.  K, 
Marsh.  (Ky.)  322,  12  Am.  Dec.  167; 
Banks  v.  Johnson,  4  J.  J.  Marsh, 
(Ky.)  649;  Currie  v.  Fowler,  5  J.  J. 
Marsh.  (Ky.)  145;  Taylor  v.  Whit- 
ing, 4  T  B.  Mon.  (Ky.)  364;  Brad- 
ford V.  Erwin,  34  N.  C.  291. 

Reputation —  So  evidence  of  rep- 
utation must  relate  to  fact  of  rela- 
tionship. Birney  v.  Hann,  3  A.  K. 
Marsh.   (Ky.)   322,  13  Am.  Dec.  167. 

No  Presumption  from  Identity  of 
Name —  Identity  of  claimant's  name 
with  that  of  decedent  does  not  cre- 
ate a  presumption  that  claimant  was 
decedent's  son.  Freeman  v.  Loftii, 
51  N.  C.  524- 

4.  Anson  v.  Stein,  6  Iowa  150; 
Chandler  v.  Bailey,  89  Mo.  641,  i  S. 
W.  745 ;  Bates  v.  baraeder,  13  Johns. 
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D.  Claim  of  Sole  Heirship.  —  No  Other  Relative  of  Same 
Degree.  —  If  claimant  alleges  himself  to  be  sole  heir,  he  must  show 
that  there  are  in  existence  no  descendants  of  deceased  of  equal  degree 
of  relationship  to  share  the  inheritance  with  him." 

2.  How  Shown.  —  A.  Decree  of  Court  Effect.  —  A  judgment 
or  decree  rendered  in  a  proceeding  to  administer  the  estate  of  a 
deceased  person  is  evidence  of  heirship."  But  a  decree  is  not  the 
only   competent   proof  of  heirship.^     A   judgment   rendered   in   an 


(N.  Y.)  260;  Emerson  v.  White,  29 
N.  H.  482;  Payne  v.  Payne,  29  Vl 
172,  70  Am.  Dec.  402. 

"  Plaintiff  must  remove  every  pos- 
sibility of  title  in  another  person  be- 
fore he  can  recover."  Richards  v. 
Richards,  B  R  E.  G.  I.  Ford's  Ms. 
as  cited  in  note  to  Doe  d;  Banning 
V.  Griffin,  15  East  293. 

Collateral  Heir —  One  claiming 
estate  as  collateral  heir  must  show 
that  lineal  heirs  have  ceased  to  ex- 
ist. Owens  V.  Mitchell,  5  Mart.  (N. 
S.)    (La.)   667. 

Relatives  in  Ascending  Line. 
Also  the  relatives  in  ascending  line 
have  ceased  to  exist.  Bernardine  v. 
L'Espinasse,  6  Mart.  (N.  S.)  (La.) 
94;  Hooter  v.  Tippet,  12  Mart.  (O. 
S.)  (La.)  390;  Miller  v.  McElwee, 
12  La.  Ann.  476. 
6.  Morrill  v.  Otis,  12  N.  H.  466. 
Proof  that  claimant  is  the  only 
surviving  child  of  decedent  does  not 
show  that  he  is  his  only  heir,  but  it 
must  be  shown  whether  or  not  de- 
cedent had  other  children,  and,  if  he 
did,  that  they  died  without  issue, 
Skinner  v.  Fulton,  39  111.  484. 

But  it  has  been  held  that  when  it 
is  shown  that  a  person  claiming  to 
be  an  heir  of  decedent  is  such  heir, 
and  it  is  not  shown  that  other  heirs 
exist,  claimant  is  presumed  to  be 
the  only  heir.  Cells  v.  Oriol,  6  La, 
403;  Samford  v.  Toadvine,  15  La. 
Ann.  170. 

6.  Under  statute  conferring  juris- 
diction to  administer  the  estates  of 
deceased  persons,  a  decree  distribut- 
ing the  estate  is  conclusive  on  all  the 
world  on  the  question  of  heirship. 
Mulcahey  v.  Dow,  131  Cal.  73,  63 
Pac.  158.  Also  as  to  all  matters  in- 
volved in  the  administration.  In  re 
Davis  Estate,  136  Cal.  590,  69  Pac. 
412. 
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Proceeding  to  Determine  Heirship. 

When  a  statute  prescribes  a  method 
of  determining,  in  a  proceeding  to 
settle  the  estate  of  a  deceased  per- 
son, the  rights  of  all  persons  inter- 
ested in  the  estate,  the  final  order  or 
decree  made  in  the  statutory  method 
and  determining  the  question  of  heir- 
ship, is  conclusive  as  to  that  question 
and  as  to  the  right  to  participate  in 
the  final  distribution  of  the  estate. 
Estate  of  Blythe,  112  Cal.  689,  45 
Pac.  6. 

In  action  for  unlawful  detainer 
by  heir  against  one  who  entered  upon 
premises  under  lease  from  adminis- 
trator, plaintiff  may,  to  prove  heir- 
ship, introduce  records  of  probate 
court  showing  appointment  and  set- 
tlement of  administrator.  Lalonette 
V.  Lipscomb,  52  Ala.  570;  Bishop  v. 
Lalonette,  67  Ala.   197. 

Decree  of  Court  Only  Evidence  of 
Heir's  Title.  — As  a  general  rule, 
the  only  evidence  that  one  person  is 
entitled  to  property  as  the  heir  of 
another  is  a  decree  of  court  assign- 
ing the  property  to  him.  Toland  v. 
Earl,  129  Cal.  148,  61   Pac.  914. 

Judgment  Recognizing  Claimant 
as  Heir.  —  Heirship  for  the  purpose 
of  bringing  actions  in  regard  to  de- 
cedent's property  or  rights  is  suffi- 
ciently shown  by  records  of  probate 
court  showing  that  in  such  court 
plaintiff  was  recognized  as  heir  of 
decedent.  Addison  v.  New  Orleans 
Savings  Bank,  15  La.  527. 

Where  the  capacity  of  certain  per- 
sons as  heirs  has  been  recognized  by 
judgment  against  the  representative 
of  decedent,  the  proceedings  are  suf- 
ficient evidence  of  heirship  to  author- 
ize a  judgment  against  the  represent- 
ative's surety.  Maguire  v.  Bass,  8 
La.  Ann.  270. 

7.  Jetter  v,  Lyon,  (Neb.),  97  N. 
W.  596. 
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acti'in   IS   not   conclusive  on  the   question   of   heirship,   unless   that 
question  was  directly  involved.® 

B.  Delay  in  Asserting  Claim  a  Circumstance  in  Determin- 
ing Heirship.  —  Where  an  alleged  heir  delays  for  a  long  time  to 
assert  a  claim  to  a  decedent's  estate,  the  delay,  if  unexcused,  casts 
a  cloud  in  determining  the  heirship." 

C.  Presumptions.  —  a.  That  Every  Person  Leaves  Heirs.  —  It 
is  presumed  that  every  person  dying  leaves  heirs.^** 

b.  Ascendants  Presumed. — The  law  presumes  that  every  person 
has  ascendants,"  but  not  that  he  has  descendants.  And  the  existence 
of  one  descendant  being  shown,  does  not  raise  the  presumption  of 
others. ^^ 

c.  Intestacy  Presumed.  —  It  is  presumed  that  each  person  died 
intestate.^' 

3.  Burden  of  Proof.  —  A.  On  One  Claiming  to  Be  Heir.  —  The 
burden  of  proof  rests  upon  a  person  claiming  to  be  heir  of  another.'* 


8.  That  certain  persons  are  the 
only  heirs  of  another  is  not  shown 
by  recitals  in  a  judgment,  when  it 
was  not  the  province  of  the  coiwt 
to  determine  who  were  the  heirs,  or 
to  declare  the  successions.  McDon- 
ald V.  McCoy,  121  Cal.  55,  53  Pac. 
421,  the  United  Stales  District  Court 
decreed  that  a  certain  claim  be  con- 
fined to  a  woman  and  her  two  chil- 
dren "  as  the  legal  representatives 
of  the  said  Henry  S.  Burton,  de- 
ceased." In  an  action  brought  sub- 
sequent to  this  decree  and  involving 
the  title  to  the  land  in  the  decree  re- 
ferred to,  the  supreme  court  of  Cali- 
fornia said :  "  It  was  not  the  prov- 
ince of  the  United  States  district 
court  to  determine  who  the  heirs  of 
General  Burton  were,  or  whether  the 
property  accrued  to  the  parties 
named  by  inheritance  or  otherwise. 
These  recitals  in  the  orders  and 
in  the  judgment  bind  no  one 
and  are  not  evidence  of  the  facts 
recited  even  as  against  the  par- 
ties to  the  judgment."  (Code 
Civ.  Proc.  §  1,908;  Lillis  v.  Emi- 
grant Ditch  Co.,  95  Cal.  553,  30  Pac. 
1,108;       Freeman       on      Judgments, 

§257.) 

9.  Bruce  v.  Patterson,  102  Iowa 
184,  71  N.  W.  182.  In  this  case  an 
unexplained  delay  of  eleven  years 
was  held  to  cast  a  cloud  on  the  heir's 
claim. 

10.  University  of  North  Carolina 
V.   Harrison,  90  N.   C.   385. 
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But  a  person  not  heard  of  in  rnany 
years  is  presumed  to  have  died  leav- 
ing no  issue.  King  v.  Fowler,  11 
Pick.   (Mass.)  302,  22  Am.  Dec.  370. 

But  in  Burns  v.  Ford,  i  Bail.  (S. 
C.)  507,  it  is  said  that  a  person  who 
would  have  been  entitled  to  a  share 
of  intestate's  estate,  and  who  had  not 
been  heard  from  for  more  than  seven 
years  previous  to  intestate's  death,  is 
presumed  to  have  been  dead  at  time 
of  intestate's  death ;  and  there  is  no 
presumption  that  he  left  issue. 

But  in  Doe  ex  dem  Hurdle  v. 
Stockley,  6  Houst.  (Del.)  447,  it  is 
held  that  if  a  certain  person  is 
proved  to  have  had  a  family  of  chil- 
dren, and  none  of  them  have  been 
heard  from  in  forty  or  fifty  years,  it 
will  not  be  presumed  that  they  are 
all  dead  without  issue. 

No  Presumption  That  Person  Did 
or  Did  Not  Leave  Children — In 
Emerson  v.  White,  29  N.  H.  482,  the 
court  says  :  "  We  are  not  aware  that 
there  is  any  presumption  of  fact  from 
the  mere  absence  of  evidence,  that  a 
party   did   or  did  not  die  childless." 

11.  Samford  v.  Toadvine,  15  La. 
Ann.  170;  Miller  v.  McElwee,  12 
La.  Ann.  476. 

12.  Samford  v.  Toadvine,  15  La. 
Ann.  170. 

13.  Baxter  v.  Bradbury,  20  Me. 
260,  27  Am.  Dec.  49;  Lyon  v.  Kain, 
36  111.  362. 

14.  Hall  V.   Wilson,    14   Ala.   295. 
Burden  Shifted —  When  status  as 
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B.  Person  Alleging  Death  Without  Heirs.  —  The  burden  of 
proof  rests  upon  one  who  claims  that  a  certain  person  died  without 
heirs.^°  So  the  burden  of  proof  is  upon  one  who  asserts  that  there 
were,  or  that  there  were  not,  descendants  of  a  given  person. ^"^ 

C.  Foreign  Collateral  Heir.  —  Degree  of  Proof.  —  Persons 
residing  in  a  distant  land,  claiming  an  estate  situated  in  this 
country,  as  collateral  heirs  of  the  deceased  owner,  must  make  out 
their  case  by  convincing  proof," 

D.  Acceptance  of  Succession  Civil  Law.  —  Certain  cases 
invoilving  the  civil  law  doctrine  of  acceptance  of  succession  are 
referred  to  in  the  notes. ^^ 

il.   ACTIONS   BY   HEIRS   AGAINST    PERSONAL   REPRESENTA- 
TIVES TO  RECOVER  DISTRIBUTIVE  SHARE. 

1.  Plaintiff's  Evidence.  —  A.  Parol  Proof  Admissible  to  Show- 
Defective  Proceedings  for  Sale.  —  In  an  action  to  recover  from 
an  executor  property  claimed  by  him  to  have  been  sold,  if  the  record 
of  the  proceedings  which  resulted  in  his  sale  omits  to  show  a  certain 
act  was  done   in  the  manner  prescribed  by   statute,   plaintifif   may 


heir  has  been  recognized  by  the  judg- 
ment of  a  court,  the  burden  is 
shifted  to  the  party  denying  heir- 
ship. Maguire  v.  Bass,  8  La.  Ann. 
270. 

Burden  of  Proving  Death  of  An- 
cestor—  Hayes  v.  Berwick,  2  Mart. 
(La.)  138,  5  Am.  Dec.  727;  Taylor 
V.  Whiting,  4  T.  B.  Mon.  (Ky.)  364. 

But  Burden  Shifted If  any  cir- 
cumstance is  proven  which  destroys 
the  presumption  of  life,  such  as  long 
unexplained  absence,  the  burden  of 
proof  shifts  to  the  person  asserting 
life.  Miller  v.  Beates,  3  Serg.  &  R. 
(Pa.)  490,  8  Am.  Dec.  658. 

Burden    of   Proving   No   Relatives 

Nearer    to    Deceased Sorensen    v. 

Sorensen,  (Neb.),  94  N.  W.  S40; 
Emerson  v.   White,   29  N.   H.   482. 

Ejectment  Heir  Against  Executor. 
Heir  claiming  legal  title  to  real  prop- 
erty, as  against  e.xecutor,  in  eject- 
ment suit,  must  prove  heirship. 
Payne  v.  Payne,  29  Vt.  172,  70  Am. 
Dec.  402. 

15.  University  of  North  Carolina 
V.   Harrison,  90  N.   C.  385. 

16.  Emerson  v.  White,  29  N.  H. 
4B2. 

Brothers  and  Sisters  of  decedent 
are  not  prima  facie  his  heirs,  and  the 
burden  of  proof  rests  with  them  to 


show  that  there  are  not  in  existence 
any  of  the  persons  who  would  be 
entitled  to  take  before  them.  Soren- 
son  V.  Sorenson,  (Neb.),  94  N.  W. 
540- 

17.  O'Callaghan  zk  O'Brien,  116 
Fed.  934. 

18.  If  an  heir  pay  the  debts  of  an 
estate,  he  is  presumed  to  have  ac- 
cepted the  succession.  But  the  heir 
may  rebut  this  presumption  by  show- 
ing that  he  paid  the  debts  under  pro- 
testation, or  with  other  motives  and 
intentions  than  an  acceptance  of  the 
succession.  Loubiere  v.  Le  Blanc, 
12  La  Ann.  210. 

When  it  is  claimed  that  person  has 
accepted  a  succession,  the  claim  be- 
ing based  on  certain  acts,  it  must 
appear  that  it  was  the  intention  of 
the  person  assuming  the  quality  of 
heir  to  abide  the  disadvantages  as 
well  as  accept  the  advantages.  Ac- 
ceptance may  be  inferred  from  acts 
the  motives  of  which  cannot  be 
ascribed  to  any  other  purpose. 
•Mumford   v.    Bowman,   26   La.    Ann. 

413. 

Acceptance  is  shown  by  institution 
of  suit  in  capacity  of  heir  or  by  sale 
of  interest  in  the  succession.  Bras- 
bear  V.  Conner,  29  La.  Ann.  347.  Or 
by    joining    in    the    execution    of    a 
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introduce  parol  proof  to  show  that  it  was  not  so  done.^^  But  parol 
proof  is  not  competent  to  contradict  recitals  of  orders  of  court  in 
regard  to  administration  sales. -° 

B.  Heir  Must  Show  Fraud  or  Other  Wrong.  —  In  an  action 
at  common  law,  brought  by  a  distributee  against  his  ancestor's  per- 
sonal representative  to  recover  property  claimed  as  plaintiff's  distrib- 
utive share  of  decedent's  estate,  plaintiff  can  not  recover  without 
proving  fraud  or  other  wrong.^^ 

2.  Defendant's  Evidence.  —  A.  Matters  Belonging  in  Adminis- 
trator's Account.  —  When  heir  sues  administrator  at  law  to 
recover  his  distributive  share,  the  administrator  cannot,  in  reduction 
of  the  amount  claimed,  offer  evidence  as  to  any  payment  for  the 
benefit  of  the  heir  which  he  might  have  included  in  his  account  in 
the  probate  court.^^ 

B.  In  Certain  Cases  Former  Judgment  Not  Conclusive.  —  If 
an  heir  bring  an  action  against  an  administrator  to  declare  a  trust  in 
certain  real  property  belonging  to  his  ancestor's  estate,  a  judgment  in 
favor  of  the  administrator  in  an  action  brought  against  him  to 
recover  possession  of  personal  property  embraced  in  the  trans- 
action relied  upon  as  creating  the  trust  is  not  conclusive  against 
plaintiff.^^ 

C.  Heir's  Receipt  as  Evidence.  —  The  receipt  of  an  heir  may 
be  introduced  by  defendant  to  show  that  plaintiff  has  received  all  or 
part  of  his  distributive  share.^* 

D.  Parent's  Debt  May  Be  Shown.  —  In  an  action  by  a  grand- 
child to  recover  a  distributive  share  of  his  grandparent's  estate, 

mortgage    upon    decedent's   property.  absence  of  proof  of  fraud,  his  ven- 

Scott  V.  Briscoe,  36  La.  Ann.  278.  dee's  title  can  not  be  divested. 

19.  Worten  v.  Howard,  2  Smed.  22,  Lyles  v.  McClure,  i  Bail.  L. 
&  M.   (Miss.)  527,  41  Am.  Dec.  607.  (S.  C.)  7,  IQ  Am.  Dec.  648. 

In  this  case  a  legatee  sued  an  execu-  23.     Kimball  v.  Trip,  136  Cal.  631, 

tor  to  recover  personal  property  be-  69  Pac.  428. 

queathed.     Defendant   answered   that  24.     Receipt  of  Heir  as  Evidence, 

he  had  sold  the  property  in  question  Receipt  in  which  heir  states  that  cer- 

in   course  of   administration   accord-  tain  property  is   received  by  him  in 

ing  to  method  prescribed  by  statute.  full   of    his    share   of    decedent's    es- 

The    statute    required    such    sales    to  tate,  and   that   he   releases   all   claim 

be  made  at  public  auction.     The  re-  to  any  share    in    the    estate,    is    evi- 

turn  of  sale   did  not   show  that  the  dence  of  an  agreement  to  take  what- 

sale  was  made  by  public  auction.     It  ever  was  received  in  full  satisfaction 

was  held  that  plaintiff  might  show  by  of   his   share  of  the    estate.     Bishop 

parol  testimony  that  the  property  was  v.  Davenport,  58  111.  105. 

sold  at  private  sale.  Receipt    Not    Conclusive.  —  A    re- 

20.  Bishop  V.  Hampton,  15  Ala.  ceipt  of  an  heir  for  his  distributive 
761.  share    is    not    conclusive.     Adams   v. 

21.  Sneed      v.      Hooper,      Cooke  Cowen,  177  U.  S.  47i- 

(Tenn.)    200,    5    Am.    Dec.    691.     In  Receipt    for    "Share    of    Estate" 

this  case  the  court  holds  that  an  ad-  Does    Not    Include    Real    Property. 

ministrator  has,  as   at  common  law.  Receipt    given    to     administrator    by 

the  absolute   right  to  sell   the  prop-  heir  for  his  part  of  decedent's  estate 

erty  of  his  intestate,  and  that,  in  the  will  not  be  presumed  to  include  his 
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evidence  showing  that  plaintff's  father  was  indebted  to  decedent  is 
admissible.^^ 

E.  Renunciation  of  Devise.  —  a.  Deed  Not  Essential.  —  Writ- 
ing signed  and  acknowledged  by  devisee  is  sufficient  evidence  of  his 
renunciation  of  devise.^" 

b.  Parol  Inadmissible  to  Show  Disclaimer  of  Devise.  —  Parol 
evidence  is  inadmissible  to  show  disclaimer  by  devisee  of  estate 
devised  to  him.^^ 

F.  Presumptions.  —  In  support  of  allegations  of  settlement  of 
accounts,  settlement  of  estate,  or  payment  of  distributive  share,  an 
administrator  or  executor  may  rely  upon  presumption  arising  from 
lapse  of  time.^^ 


interest  in  real  property  of  the  estate. 
Parol  testimony  is  not  admissible  to 
show  that  the  heir  intended  his  re- 
ceipt to  include  real  property.  Har- 
ris V.  Dinkins,  4  Dess.   (S.  C.)  60. 

25.  In  an  action  by  a  grandchild 
to  recover  a  distributive  share  of  his 
grandparent's  estate,  evidence  show- 
ing that  plaintiff's  father  was  in- 
debted to  decedent  is  admissible. 
Levering  v.  Rittenhouse,  4  Whart. 
(Pa.)  130.  This  on  the  theory  that 
as  plaintiff  claimed  through  his 
father,  whatever  evidence  would 
have  been  admissible  to  bar  or  re- 
duce his  father's  claim  in  action  by 
him  was  admissible  as  against  plain- 
tiff". 

26.  In  Burritt  v.  Lilliman,  13  N. 
Y.  93,  64  Am.  Dec.  532,  the  question 
arose  whether  or  not  a  person  named 
in  a  will  as  devisee  was  disqualified 
as  a  witness  to  prove  the  will,  it  be- 
ing claimed  that  his  interest  ren- 
dered him  incompetent  under  the 
statute  then  in  force.  An  instrument 
signed  and  acknowledged  by  the  de- 
visee was  offered  to  show  that  he 
renounced  his  interest.  Notwith- 
standing this  offer,  the  surrogate  re- 
jected him  as  a  witness,  and  this 
ruling  was  sustained  by  the  supreme 
court.  The  court  of  appeals  re- 
versed the  judgment  of  the  supreme 
court,  holding  that  the  instrument 
was  sufficient  as  a  disclaimer.  The 
court  held  that  a  deed  was  not  neces- 
sary to  effect  a  renunciation. 

27.  Bryan  v.  Hyre,  i  Rob.  (Va.) 
94,  39  Am.  Dec.  246. 

When  a  statute  prescribes  the 
manner  in  which,  in  order  to  claim 
her  husband's  estate,  as  in  case  of  in- 
testacy, a  widow  must  manifest  her 


renunciation  of  his  will,  the  pro- 
visions of  the  statute  must  be 
strictly  complied  with;  and  the  filing 
of  an  action  by  which  she  claims  by 
title  paramount  to  the  estate  property 
included  in  the  will,  is  not  sufficient 
evidence  of  renunciation.  Kinnaird 
V.  Williams,  8  Leigh  (Va.)  400,  31 
Am.  Dec.  658. 

28.  Settlement  Presumed  from 
lapse  of  long  Time. —  A  settlement 
will  be  presumed  after  lapse  of 
twenty  years  from  the  time  an  ad- 
ministrator or  executor  might  have 
been  cited  to  make  a  final  settle- 
ment. Worley  v.  High,  40  Ala.  171. 
See  also  McCartney  v.  Bone,  40  Ala, 
533;  Austin  V.  Jordan,  35  Ala.  642. 

Presumption  Disputable But  this 

presumption  may  be  rebutted  by 
proof  of  a  clear  and  unequivocal  rec- 
ognition of  a  subsisting  and  con- 
tinuous trust,  and  it  has  been  held 
that  this  presumption  is  not  avoided 
without  proof  of  an  effort  made  with- 
in the  time  to  compel  a  settlement. 
Scruggs  z'.  Orme,  46  Ala.  533. 

Settlement  of  Estate  from  Lapse 
of  Time —  In  an  action  by  legatee 
against  executor  to  set  apart  money 
appropriated  by  the  will  for  plain- 
tiff's support,  lapse  of  a  long  time 
will  create  a  presumption  that  the 
estate  had  been  settled.  Gregg  v. 
Bethea,  6  Port.   (Ah.)  g. 

Settlement  of  Accounts  Not  Pre- 
sumed from  Lapse  of  Time In  an 

action  by  heirs  against  administra- 
trix to  obtain  distribution,  a  settle- 
ment of  accounts  will  not  be  pre- 
sumed from  mere  lapse  of  time. 
Blackwell  v.  Blackwell,  33  Ala.  57, 
70  Am.  Dec.  556.  In  Rogle  v.  Bogle. 
23  Ala.  544,  it  is  said  that  while  lapse 
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3.  Action  Against  Administrator's  Sureties.  —  A  judgment  of  a 
probate  court  directing  an  administrator  to  deliver  distributive 
shares  to  heirs  is  conclusive  in  an  action  against  his  sureties.^* 

III.  ACTION  BY  HEIR  OR  DEVISEE  AGAINST  VENDEE  OR 
REPRESENTATIVE. 

1.  Plaintiff's  Evidence.  —  A.  Title.  —  a.  Transfer  From  Repre- 
sentative. —  An  heir  suing  to  recover  possession  of  property  derived 
from  an  ancestor  must  show  that  the  title  was  regularly  transferred 
to  him  by  his  ancestor's  representatives.^** 

b.  Right  of  Action  When  no  Administration.  —  When  statute 
vests  right  of  action  in  representative,  heir  must  show  that  no  admin- 
istration was  had,^^  or  that  administration  has  closed.^^ 


of  time  may  not  of  itself  be  sufficient 
to  create  a  presumption  of  settlement, 
the  court  will  not,  after  the  lapse 
of  eighteen  years,  force  conclusions, 
or  draw  any  inference,  not  clearly 
warranted  by  the  evidence  in  favor 
of  a  distributee  who  has  had  ample 
time  and  opportunity  to  assert  his 
rights,  and  has  not  done  so  until  the 
death   of   the   administrator. 

Lapse  of  Time  Creates  Presump- 
tion of  Payment —  When  distribu- 
tive share  is  sought  to  be  recovered 
from  administrator,  the  lapse  of 
twenty  years  from  the  time  the 
money  or  property  became  demand- 
able  creates  a  presumption  that  the 
share  has  been  paid.  This  presump- 
tion is  not  rebutted  by  proving  a 
settlement  of  the  administrator's  ac- 
count showing  a  balance  in  his  hands. 
Com.  V.  Snyder,  62  Pa.  St.  153. 

29.  Stats  V.  Holt,,  27  Mo.  240,  72 
Am.  Dec.  273. 

30.  Presumption     of     Regularity 

Insufficient In      such     action     the 

heir's  case  is  not  made  out  by 
the  application  of  the  presumption 
that  all  things  were  regularly  done. 
McKenney  v.  Minahan,  (Wis.),  97  N. 
W.  489. 

Children  Presumed  to  Take  as 
Heirs — When  it  is  shown  that  de- 
cedent left  a  will,  but  its  contents 
and  mode  of  execution  are  not 
proven,  it  will  be  presumed  that  his 
children  take  his  real  property  as 
heirs,  not  as  devisees.  Stephenson  v. 
Doe.  8  Blackf.  (Ind.)  508,  46  Am. 
Dec.  489- 
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31.  If  heir  brings  action  to  re- 
cover land  of  ancestor,  where  statute 
vests  right  of  action  in  administra- 
tor, the  heir  must  prove  that  no  ad- 
ministration was  ever  had  on  an- 
cestor's estate,  and  the  best  method 
of  proving  this  fact  is  by  the  evi- 
dence of  the  ordinary,  or  of  some 
other  person,  to  the  effect  that  he 
has  examined  the  records  of  the 
office  of  the  ordinary  for  the  county 
in  which  administration  should  have 
been  taken  out,  and  finds  no  record 
of  any  administration  proceeding. 
Greenfield  v.  Mclntyre,  112  Ga.  691, 
38  S.  E.  44. 

32.  One  claiming  property  as  ven- 
dee of  heirs  cannot  show  title  unless 
he  proves  that  the  administrator's 
lien,  or  right  to  possess  the  estate, 
has  been  satisfied.  Harper  v. 
Strutz,  53  Cal.  655. 

In  Hubbard  v.  Ricart,  3  Vt.  207, 
23  Am.  Dec.  198,  one  heir  to  whom 
his  coheirs  had  conveyed  their  inter- 
est in  certain  property  of  their  com- 
mon ancestor  brought  an  action  for 
trespass  upon  the  granted  premises. 
The  court  said  that,  while  upon  the 
death  of  an  ancestor  his  real  property 
descends  to  his  heirs,  it  remains  sub- 
ject to  the  lien  of  his  administrator 
for  the  payment  of  debts ;  and,  con- 
sequently, the  heirs  cannot  make 
good  title  until  this  lien  is  satisfied. 
But  the  court  says  that  in  that  case 
the  facts  that  shortly  after  decedent's 
death  all  his  heirs  joined  in  a  deed, 
and  that  two  years  elapsed  without 
any   action   by   the   administrator   to 
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B.  Partition  Presumed  From  Long  Possession.  —  Possession 
of  devisee  for  more  than  twenty  years  is  presumptive  evidence  that 
partition  or  division  was  had.^^ 

C.  Will  Not  Evidence  Untie  Probated.  —  A  will  is  not  evi- 
dence of  the  title  of  devisee  or  legatee  until  it  has  been  regularly 
admitted  to  probate.^* 

D.  Parol  Inadmissible  to  Contradict  Recitals.  —  The  plaintiff 
cannot  introduce  parol  evidence  to  show  that  the  allegations  of  a 
petition  for  leave  to  sell  decedent's  real  property  were  different  from 
recitals  of  those  allegations  made  in  the  order  based  upon  the 
petition. ^° 

2.  Defendant's  Evidence.  —  A.  Record  Offered  Must  Show 
Performance.  —  In  action  by  heir  at  law  against  one  claiming  as 
vendee  under  sale  made  by  administrator  under  order  of  court,  the 
record  of  proceedings  taken  by  the  court  and  the  administrator  must 
affirmatively  show  that  each  step  required  by  statute  was  taken.^® 
In  such  case  parol  testimony  can  not  be  received  to  show  matters 
omitted  from  record.^'' 

B.  Recitals  in  Decrees  Evidence  of  Regularity.  —  Recitals  in 
decrees  made  in  course  of  proceedings  for  sale  are  prima  facie 
evidence   of   regularity   of     proceedings  f^   or   of   the   contents   of 


subject  the  land  to  his  lien,  created 
a  presumption  his  lien  has  been  satis- 
fied. 

Presumption.  —  A  d  m  i  nistration 
Closed — The  administration  of  an 
estate  is  presumed  to  have  terminated 
at  the  end  of  the  period  provided  by 
law  for  settlement.  Esterling  v. 
Blythe,  7  Tex.  210,  56  Am.  Dec.  45. 
This  was  an  action  of  trespass  to 
try  title  brought  by  heirs  of  a  de- 
ceased person.  Plaintiffs  offered  in 
evidence  a  deed  conveying  the  land 
in  question  to  their  ancestor's  admin- 
istrator. This  deed  was  objected  to 
and  excluded  on  the  ground  that  it 
was  not  shown  that  the  title  con- 
veyed by  it  had  vested  in  the  heirs. 
The  rejection  of  the  deed  was  held 
erroneous.  The  supreme  court  held 
that  the  heirs  had  the  right  to  sue 
for  what  remained  of  the  estate  after 
administration  closed,  and  that,  as 
the  deed  in  question  was  made  ten 
years  prior  to  the  action,  as  the  law 
limited  administration  to  one  year, 
it  would  be  presumed  that  it  was  con- 
cluded at  the  end  of  one  year,  and 
that,  therefore,  the  title  conveyed  to 
the  administrator  had  vested  in  the 
heirs. 

33.    Goodman  v.   Winter,  64  Ala. 


410,  38  Am.  Rep.  13 ;  Baker  v.  Prew- 
itt,  64  Ala.  551. 

34.  Goodman  v.  Winter,  64  Ala. 
410,  38  Am.  Rep.  13 ;  Shumway  v. 
Holbrook,  i  Pick.  (Mass.)  114,  il 
Am.  Dec.  153;  Marcos  v.  Barcas,  5 
La.  Ann.  265. 

But  Admissible  as  Declaration. 
But  a  will  may  be  admitted  as  a  dec- 
laration of  testator  that  certain  per- 
sons were  his  children.  Skecne  v. 
Fishback,  i  A.  K.  Marsh.  (Ky.)  356. 

35.  In  Bishop  v.  Hampton,  15 
Ala.  761,  the  heirs  of  a  decedent 
claimed  that  a  certain  sale  made  by 
his  administrator  was  void.  The  pe- 
tition was  lost,  but  the  orders  of 
court  contained  recitals  showing  the 
general  nature  of  its  averments.  The 
probate  judge  who  made  the  orders 
was  permitted  to  testify  that  the 
averments  of  the  petition  were  differ- 
ent from  the  recitals  of  the  orders. 
Held,  that  the  admission  of  this  tes- 
timony constituted  error. 

36.  Root  V.  McFerrin,  27  Miss. 
17.  75  Am.  Dec.  49;  Doe  v.  Hender- 
son, 4  Ga.  148,  48  Am.  Dec.  216. 

37.  Root  V.  McFerrin,  27  Miss. 
17,   75   Am.   Dec.  49. 

38.  Monk  v.  Home,  38  Miss.  100, 
75  Am.  Dec.  94. 
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portions  of  the  record  proved  to  have  been  lost.''" 

C.  Recitals  in  Deed  Evidence  of  Regularity.  —  As  against 
one  claiming  land  as  heir  at  law  of  a  deceased  person,  the  recitals 
in  an  administrator's  deed  are  prima  facie  evidence  of  the  regularity 
of  the  proceedings  which  resulted  in  the  deed.''" 

D.  Presumptions.  —  a.  Presumption  From  Lapse  of  Time  and 
from  Regular  Though  Incomplete  Records. — After  great  lapse  of 
time  proceedings  resulting  in  a  sale  will  be  presumed  to  have  been 
regular,  when  it  is  shown  that  during  the  time  the  administrator 
acted  the  court  records  were  loosely  kept,  and  when  such  records 
and  documents  as  were  preserved  are  regular  on  their  faces. *^ 

b.  Presumption  of  Ratification  From  Delay.  —  If  plaintifif  delays 
for  a  long  time  to  attack  a  sale  of  decedent's  property,  he  will  be 
presumed  to  have  ratified  it.*^ 

3.  Burden  of  Proof.  —  A.  Upon  Representative's  Vendee. 
The  burden  of  proof  is  upon  one  who  claims  under  deed  of  adminis- 
trator or  executor.*^ 

IV.  ADVANCEMENTS. 

1.  Dependent  Upon  Donor's  Intention.  —  An  advancement  is 
shown  by  proof  that  money  or  property  was  transferred  to  a  child 
with  the  intention  that  it  constitute  part  of  that  child's  portion. 
As  to  fact  of  transfer,  the  ordinary  rules  of  evidence  relating  to 


39.  Bishop  V.  Hampton,  15  Ala. 
761. 

40.  In  Doe  v.  Henderson,  4  Ga. 
148,  48  Am.  Dec.  216,  it  is  said  that 
if  any  recital  which  might  be  evi- 
dence of  fact  recited  is  omitted  from 
the  deed,  it  will  be  presumed  to  have 
been  omitted  because  the  facts  would 
not  authorize  it  to  be  made. 

41.  Battles  v.  Holley,  6  Me.  145; 
Simpson  v.   Norton,  45   Me.  281. 

The  last  two  cases  cited  are  to  the 
effect  that  in  an  action  by  an  heir  to 
recover  real  property  sold  by  his  an- 
cestor's administration,  the  authority 
and  qualification  of  the  administrator 
will  be  presumed,  after  the  lapse  of 
thirty  years,  when  the  proof  shows 
the  existence  of  an  inventory  and 
schedule  of  claims  attested  by  the 
administrator's  oath  and  filed  in  the 
proper  office,  a  petition  for  leave 
to  sell  addressed  to  the  court,  and  the 
original  certificate  of  the  judge  of 
probate  recognizing  the  administra- 
tor as  such ;  it  being  also  shown  that 
during  the  time  the  administrator 
acted  the  probate  records  and  files 
were  very  loosely  kept.     Also  on  the 
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subject  of  strict  proof  of  administra- 
tor's proceedings  after  great  lapse  of 
time;  and  the  application  of  pre- 
sumptions, see  Stevenson  v.  Mc- 
Reary,  12  Smed.  &  M.  (Miss.)  9,  51 
Am.  Dec.  102. 

42.  In  Duplessis  v.  White,  6  La. 
Ann.  514,  an  executrix  made  a  sale 
which,  according  to  the  controlling 
statute,  was  void.  The  heirs  took  no 
action  in  regard  to  the  sale  for  a 
number  of  years.  The  court  held 
that  the  heirs  were  presumed  to  have 
ratified  the  sale  by  accepting  its 
proceeds. 

Ratification  of  Void  Sale  Not 
Conclusively  Shown  by  Heir's  Re- 
ceipt for  Proceeds —  But  receipt  by 
distributee  of  his  share  of  decedent's 
estate  is  not,  of  itself,  sufficient  evi- 
dence of  ratification  of  an  unauthor- 
ized sale,  unless  such  distributee  was 
of  lawful  age  when  he  received  the 
proceeds,  and  knew  the  facts  regard- 
ing the  sale.  McArthur  v.  Carne,  yz 
Ala.  75,  70  Am.  Dec.  529. 

43.  Dorrance  v.  Raynsford,  67 
Conn.  I,  34  Atl.  700. 
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other  transfers  of  property  are  applicable.  A  transfer  by  way  of 
advancement,  so  far  as  the  act  of  transfer  is  concerned,  involves  no 
special  or  peculiar  principles  of  evidence.  For  this  reason  the 
question  whether  or  not  a  given  transfer  of  money  or  other  property 
constitutes  an  advancement,  is  dependent  entirely  upon  the  intention 
of  the  person  making  the  transfer.** 

A.  Intention  Immaterial  When.  —  But  where  statute  provides 
that  any  gift  from  parent  to  child  shall  be  charged  as  an  advance- 
ment, unless  it  appear  that  the  gift  was  made  without  any  view  to 
settlement  in  life,  the  question  of  intention  is  immaterial,  the  charac- 
ter of  the  gift  being  fixed  by  the  statute.*^ 

B.  Intention  Must  be  Shown.  —  Before  a  child's  portion  will 
be  charged  with  the  value  of  property  delivered,  it  must  appear  in 
some  way  that  the  property  was  intended  as  an  advancement.*® 


44.  Connecticut.  —  Johnson  v.  Bel- 
den,  20  Conn.   322. 

Illinois.  —  Comer  v.  Comer,  119 
111.  170,  8  N.  E.  796;  Wallace  v. 
Reddick,  119  111.  151,  8  N.  E.  801. 

Indiana.  —  Shaw  v.  Kent,  11  Ind. 
80;  Wooley  V.  Wooley,  29  Ind.  249, 
95  Am.  Dec.  630;  Ruch  v.  Biery,  no 
Ind.  444,  II  N.  E.  312;  Wolfe  v. 
Kable,  107  Ind.  565,  8  N.  E.  599- 

Iowa.  —  Ellis  V.  Newell,  120  Iowa 
71,  94  N.  W.  463. 

Kansas.  —  Brook  v.  Latimer,  44 
Kan.  431,  21  Am.  St.  Rep.  292. 

Maryland.  —  Cecil  v.  Cecil,  20  Md. 
153 ;  Graves  v.  Spedden,  46  Md.  527 ; 
Dilley  v.  Love,  61  Md.  603. 

North  Carolina.  —  Bradsher  v.  Can- 
nady,  76  N.  C.  445;  Melvin  v.  Bul- 
lard,  82  N.  C.  2,i- 

Neiu  Hampshire.  —  Fellows  v.  Lit- 
tle, 46  N.  H.  27. 

Pennsylvania.  —  King's  Estate,  6 
Whart.  370;  Riddle's  Estate,  19  Pa. 
St.  431;  Lawson's  Appeal,  23  Pa.  St. 
85;  Weaver's  Appeal,  63  Pa.  St.  309; 
Harris'  Appeal,  2  Grant's  Cases  304. 

Virginia.  —  Watkins  v.  Young,  31 
Gratt.  84. 

"  Questions  of  advancement  are 
always  questions  of  intention,  and  of 
intention  when  the  property  is  re- 
ceived by  the  child."  Miller's  Ap- 
peal, 40  Pa.  St.  57,  80  Am.  Dec.  555 ; 
Frey  v.  Heydt,  1 16  Pa.  St.  601,  11 
Atl.  535- 

Knowledge  of  Heir  ImmateriaL 
When  an  advancement  is  shown  by 
entry  made  by  decedent,  it  is  imma- 
terial that  the  person  claimed  to  have 


been  advanced  had  no  knowledge  of 
the  entry.  Hengst's  Estate,  6  Watts 
(Pa.)  86.  See  also  Holliday  v. 
Wingfield,  59  Ga.  206. 

Not  Dependent  on  Intestate's  In- 
tention Alone. —  But  it  would  seem 
from  language  used  in  Dittoe  v. 
Cluney,  22  Ohio  St.  436,  that  to  con- 
stitute an  advancement,  it  must  ap- 
pear that  the  heir  acquiesced  there- 
in, knowing  the  fact  and  intention  of 
the  gift. 

No  Formal  Acceptance  Necessary. 
Statute — Under  statute  defining  ad- 
vancement as  "a  provision  by  a 
parent,  made  to  and  accepted  by  a 
child,  out  of  his  estate,"  it  is  not 
necessary  that  the  child  indicate  his 
acceptance  in  precise  words.  It  is 
sufficient  if  the  child  get  and  keep 
the  money  or  property  in  question. 
Holliday  v.  Wingfield,  59  Ga.  206. 

45,  Owsley  v.  Owsley,  (Ky.).  77 
S.  W.  394;  Cleaver  v.  Kirk,  3  Mete. 
(Ky.)  270. 

46.  Comer  v.  Comer,  119  111.  170, 
8  N.  E.  796;  Clements  v.  Hood,  57 
Ala.  459. 

"  Where  personal  chattels  or  money 
are  delivered  to  the  child,  or  paid  for 
him,  there  must  be  evidence  of  an 
intention  to  make  an  advancement 
beyond  the  unexplained  act  of  de- 
livery or  payment."  Miller's  Appeal, 
40  Pa.  St.  57,  80  Am.  Dec.  555. 

"  Where  personal  chattels  are  de- 
livered by  a  parent  to  a  child,  or 
moneys  are  advanced  to  him  or  for 
him,  we  think  there  should  be  satis- 
factory evidence  besides  the  mere  de- 
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a.  Relationship  Alone.  —  It  has  been  held  that  the  relationship  of 
the  parties  when  delivery  of  money  or  property  is  shown,  is  sufficient 
evidence  of  an  intent  to  advance.*^  But  it  has  been  held  that  the 
relationship  of  parent  and  child  is  not,  alone,  sufficient  evidence  of 
an  intent  to  advance.*® 

C.  Intention  Shown  by  Character  or  Quantity  of  Prop- 
erty. —  The  donor's  intention  may  be  inferred  from  the  character  or 
quantity  of  property,  or  the  amount  of  money  delivered.'*® 


livery  or  advancement,  to  constitute 
them  chargeable  advancements  or 
part  portion.  There  must  be  evidence 
of  such  an  intention  beyond  the  un- 
explained act."  Johnson  v.  Belden, 
20  Conn.  322. 

In  Booth  V.  Foster,  in  Ala.  312, 
20  So.  356,  56  Am.  St.  Rep.  52,  it 
is  said  that  the  evidence  must 
"...  show  satisfactorily  an  in- 
tention coincident  with  the  transac- 
tion to  treat  it  as  a  'portion  or  set- 
tlement in  life;'  as  an  anticipation 
of  the  daughter's  share  of  the  donor's 
estate,  if  he  died  intestate." 

Payment  of  Small  Loans  to  Mar- 
ried Daughter —  In  the  absence  of 
evidence  showing  an  intention  to 
make  an  advancement,  the  payment 
by  a  father  to  his  married  daughter 
to  support  her  and  her  children, 
when  she  was  in  great  financial 
trouble  and  distress,  will  not  be 
held  to  be  advancements.  Car- 
michael  v.  Lathrop,  112  Mich  301,  70 
N.  W.  575. 

47.  Cecil  V.  Cecil,  20  Md.  153.  In 
this  case  the  court  says,  referring  to 
Parks  V.  Parks,  19  Md.  323:  "The 
same  decision  holds  that  in  the  ab- 
sence of  such  evidence  to  denote  the 
intended  character  of  the  property 
conveyed,  the  law  raises  the  pre- 
sumption of  an  advancement  from 
the  relation  of  the  parties  as  most 
favorable   to   equal  <listribution." 

In  Smith  v.  Montgomery,  5  T.  B. 
Mon.  (Ky.)  502,  the  court  holds 
that  in  case  of  transfer  from  parent 
to  child,  the  relationship  of  the  par- 
ties will  create  a  presumption  that 
the  transaction  was  a  gift. 

48.  Johnson  v.  Belden,  20  Conn. 
322.  In  this  case  it  was  held  that 
the  existence  of  the  relationship  of 
parent  and  child  does  not  alone  fur- 
nish sufficient  ground  to  decide  that 
the  delivery  of  money  or  property  by 
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parent  to  child  was  intended  as  the 
child's   portion. 

49.  That  property  given  by  parent 
to  child  was  such  as  was  needed  on 
his  starting  life,  and  is  calculated  to 
aid  and  advance  him,  shows  an  in- 
tent to  regard  the  transaction  as  an 
advancement.  Fellows  v.  Little,  46 
N.  H.  27;  Speer  v.  Speer,  14  N.  J. 
Eq.  240;  Shiver  v.  Brock,  55  N.  C. 
137;  Hollister  v.  Attmore,  58  N.  C. 
373;   Storey's  Appeal,  83  Pa.  St.  89. 

"  If  there  be  no  evidence  at  all  on 
the  subject,  then  whether  it  was  a 
present  or  an  advancement  may  be 
judged  of  by  its  amount  and  char- 
acter." King's  Estate,  6  Whart. 
(Pa.)  370.  See  also  May  v.  May,  28 
Ala.  141;  Ruch  V.  Biery,  no  Ind. 
444,  II  N.  E.  312;  Ramsay  v. 
Abrams,  58  Iowa  512,  12  N.  W.  555; 
McCaw  V.  Blewit,  2  McCord's  Eq. 
(S.  C.)  90;  Elliott  V.  Collyer,  i  Ves. 
Sr.  IS. 

Amount  of  Money —  When  money 
has  been  received  by  a  child  from 
a  parent,  and  the  question  is,  was 
the  transaction  a  loan,  a  gift,  or  an 
advancement,  it  has  been  held,  in  the 
absence  of  evidence  to  the  contrary, 
to  be  presumed  to  have  been  intended 
as  an  advancement.  Kintz  v.  Friday, 
4  Dem.  (N.  Y.)  540.  To  same  gen- 
eral effect,  see  Sanford  v.  Sanford,  61 
Barb.  (N.  Y.)  293;  s.  c.  5  Lans.  486; 
Bruce  v.  Griscom,  9  Hun  (N.  Y.) 
280. 

Small  sums  given  by  a  father  to  a 
son,  for  clothes  and  personal  ex- 
penses, are  not  considered  advance- 
ments. Meadows  v.  Meadows,  33  N. 
C.  148. 

If  a  parent  execute  to  a  child  his 
notes  for  a  certain  sum,  the  child 
claiming  it  was  for  conveyance  of 
land,  and  it  appears  that  the  value 
of  the  land  was  much  less  than  the 
amount  of  the  note,  the  note  will  be 
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2.  How  Shown.  —  A.  Presumptions.  —  The  question  whether  or 
not  a  certain  transaction  was  intended  as  an  advancement  is  most 
frequently  determined  by  presumptions. ^° 

a.  Intentcon  to  Make  Equal  Dwision  Presumed.  —  In  the  absence 
of  other  evidence  of  donor's  mtention  it  will  be  presumed  that  he 
intended  to  divide  his  property  equally  among  his  children.^^ 

b.  Presumed  That  Intention  to  Advance  Continues.  —  When  it  is 
shown  that  a  parent  made  large  advancements  to  his  children,  it 
will  be  presumed  that  he  intended  that  on  his  death,  intestate,  the 
money  or  property  advanced  should  be  brought  into  account.^^^ 


f  resumed  to  have  been  intended  as 
an  advancement  to  the  extent  of  its 
excess  over  the  vak:e  of  the  land. 
Snolwell  V.  Struble,  21  N.  J.  Eq.  31. 

In  Parsons  v.  Parsons,  52  Ohio 
St.  470,  40  N.  E.  165,  it  is  held  that 
V/here  father  conveys  land  to  his  son, 
at  a  sum  less  than  its  value,  the 
difference  between  the  consideration 
paid  and  the  value  of  the  land  might 
be  considered  by  the  court  as  evi- 
dence in  determining  that  there  was 
a  gift,  by  way  of  advancement,  of 
the  excess  in  value. 

Situation  or  Needs  of  Child.  —  The 
intention  may  be  inferred  from 
the  situation  or  needs  of  the  child. 
Merriwcather  v.  Eames,  17  Ala.  330; 
Smith  V.   Smith,  21   Ala.  761. 

50.  On  the  subject  of  determining 
whether  a  certain  transaction  was  a 
gift,  loan,  or  advancement,  where 
there  is  no  evidence  of  what  oc- 
curred at  the  time,  Sherwood,  J., 
says :  "  It  becomes  necessarily  a 
subject  of  presumption."  Weaver's 
Appeal,  63  Pa.  St.  309. 

51.  Ruch,  Adm'r,  v.  Biery,  no 
Ind.  444,  II  N.  E.  312;  Gulp  V.  Wil- 
son, 133  Ind.  294,  32  N.  E.  928; 
Scott  V.  Harris,  127  Ind.  520,  27  N. 
E.  50. 

Maryland.  —  Parks  v.  Parks,  19 
Md.  323. 

North  Carolina.  —  Harper  v.  Harp- 
er, 92  N.  C.  300. 

New  Jersey.  —  Hattersley  v.  Bis- 
sett,  50  N.  J.  Eq.  577,  25  Atl.  2,2,2. 

Pennsylvania.  —  Weaver's  Appeal, 
63  Pa.  St.  309;  Appeal  of  Miller, 
107  Pa.  St.  221. 

Virginia.  —  Bruce  v.  Slemp,  82  Va. 
352,  4  S.  E.  692. 

In  Sampson  v.  Sampson,  4  Serg. 
&  R.    (Pa.)    329,   it    is   said   that    as 


between  a  loan,  a  gift  and  an  ad- 
vancement, the  presumption  is  in 
favor  of  an  advancement,  because 
of  its  tendency  to  equality.  Quoted 
in  Patterson's  Appeal,  128  Pa.  St. 
269,  18  Atl.  430. 

"  The  purpose  of  the  provision  con- 
cerning advancement  is  to  preserve 
that  equality  between  the  children  of 
an  intestate  which  is  not  only 
equitable,  but  which  is  supposed  to 
be  consonant  with  the  desire  of  a 
father  presumed  to  have  an  equal 
affection  for  each  child.  When, 
therefore,  a  father  turns  over  to  one 
child  without  consideration  a  portion 
of  his  property  during  life,  such  por- 
tion is  regarded  as  a  part  of  or  as 
the  entire  distributive  share  of  such 
child,  given  to  him  in  advance  of  his 
parent's  death.  It  is  equality  in  the 
division  of  the  parent's  property, 
which  the  parent  is  supposed  to  de- 
sire, that  raises  the  presumption  that 
the  transfer  to  the  children  or  child 
is  an  advancement.  So  long  as  the 
property  transferred  to  the  son  is 
the  property  of  the  father,  or  is  pur- 
chased with  the  property  of  the 
father,  the  presumption  of  advance- 
ment exists."  Grumley  v.  Crumley, 
63  N.  J.  Eq.  568,  52  Atl.  381. 

But  No  Presumption  from  In- 
equality. —  But  the  mere  fact  that 
during  his  lifetime  a  parent  gave 
more  property  to  one  child  than  to 
another,  will  not  create  a  presump- 
tion of  an  intention  to  charge  such 
child  with  the  excess  as  an  advance- 
ment. Comer  v.  Comer,  119  111.  170, 
8  N.  E.  796;  Miller's  Appeal,  40  Pa. 
St.  57,  80  Am.  Dec.  555. 

52.  Oiler  v.  Bonebrake,  65  Pa.  St. 
338. 
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c.  //  Money  or  Personal  Property  Delivered  to  Descendant, 
Advancement  Presumed.  —  When  an  ancestor  delivers  money  or 
personal  property  to  a  descendant,  receiving  no  valuable  considera- 
tion therefor,  it  is  presumed  that  an  advancement  was  intended.^^^ 
This  presumption  applies  even  in  the  case  of  an  illegitimate  child.^* 

(1.)  Conveyance  to  Son-in-law.  —  Property  conveyed  by  a  parent  to 
his  son-in-law  is,  unless  shown  to  have  been  otherwise  intended. 


53.  England.  —  Richman  v.  Mor- 
gan, I  Bro.  C.  C.  63. 

Alabama.  —  Smith  v.  Smith,  21 
Ala.  761 ;  Burnett  v.  Branch  Bank, 
22  Ala.  642 ;  Merrill  v.  Rhodes,  37 
Ala.  449;  Autrey  v.  Autrey,  37  Ala. 
614;  Clements  v.  Hood,  57  Ala.  459. 

Arkansas.  —  Henry  v.  Harbison,  23 
Ark.  25. 

Connecticut.  —  Clark  v.  Warner,  6 
Conn.  355. 

Georgia.  —  Phillips  v.  Chappell,  16 
Ga.  16 ;  HoUiday  v.  Wingfield,  59  Ga. 
206. 

Indiana.  —  Dillman  v.  Cox,  2;^  Ind. 
440;  Wolfe  V.  Kable,  107  Ind.  565, 
8  N.  E.  599- 

Kentucky.  —  Smith  v.  Montgomery, 
5  T.  B.  Mon.  502. 

Maryland.  —  Clark  v.  Wilson,  27 
Md.  693;  Graves  v.  Spedden,  46  Md. 
527 ;  Dilley  v.  Love,  61  Md.  603. 

North  Carolina.  —  James  v.  James, 
76  N.  C.  331. 

New  Jersey.  —  Hattersby  v.  Bis- 
sett,  51  N.  J.  Eq.  597.  29  Atl.  187,  40 
Am.  St.  Rep.  532. 

New  York.  —  In  re  Sherman's  Es- 
tate, 35  N.  Y.  St.  243,  13  N.  Y.  Supp. 
881 ;  Sanford  v.  banford,  5  Lans. 
486;  Beebe  v.  Estabrook,  1 1  Hun 
523,    affirmed   79    N.    Y.   246. 

Petinsylvania.  —  Zciter  v.  Zeiter,  4 
Watts  212,  28  Am.  Dec.  698;  Weav- 
er's Appeal,  63  Pa.  309. 

South  Carolina.  —  Allen  v.  Allen, 
13  S.  C.  512,  36  Am.  St.  Rep.  716; 
Heyward  v.  Middleton,  65  S.  C.  493, 
43  S.  E.  956. 

Virginia.  —  Jones  v.  Mason,  5 
Rand.  577,  16  Am.  Dec.  761 ;  Hans- 
brough  V.  Hool,  12  Leigh  316,  27  Am. 
Dec.  659. 

As  to  presumption  arising  from 
gift  of  money,  the  supreme  court  of 
Virginia  says :  "  Questions  of  ad- 
vancement are  always  questions  of 
intention,  and  the  difficulties  of  solv- 
ing them  are  generally  found  in  the 
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kind  of  evidence  by  which  such  in- 
tention is  to  be  proved. 

In  some  of  the  states  it  is  held 
that  a  gift  of  any  considerable 
amount  is  prima  facie  an  advance- 
ment. ...  In  other  states  it  has 
been  held  that  the  mere  gift,  unex- 
plained, by  father  to  child,  does  not 
make  even  a  prima  facie  case  in  favor 
of  an  advancement.     .     .     . 

But  whatever  conflict  may  seem  to 
exist  on  this  question,  all  the  cases 
agree  that  a  gift  in  the  lifetime  of 
the  intestate,  unexplained,  is  only  a 
presumption  in  favor  of  an  advance- 
ment, and  makes  only  a  prima  facie 
case,  which,  with  the  legal  presump- 
tion, may  be  rebutted  by  evidence. 
.  .  .  It  is  well  settled  that  the 
.declarations  of  the  decedent  made  at 
the  time  and  subsequent  to  the  gift 
may  be  given  in  evidence  to  show 
that  the  gift  was  not  made  as  an  ad- 
vancement, but  as  an  absolute  gift, 
and  vice  versa."  Watkins  v.  Young, 
31  Gratt.   (Va.)   84. 

In  Bennett  v.  Bennett,  10  L.  R. 
Ch.  Div.  474,  where  the  Master  of 
the  Rolls  said :  "  The  presumption 
of  gift  arises  from  the  moral  obliga- 
tion to  give." 

A  gift  made  to  child  or  heir  by  in- 
testate is  presumed  to  have  been  in- 
tended as  an  advancement.  Grattan 
V.  Grattan,  18  111.  167,  65  Am.  Dec. 
726;  Distributees  of  Mitchell  v. 
IMitchell,  8  Ala.  414. 

Purpose  Immaterial —  The  pur- 
pose for  which  the  money  is  to  be 
used  is  immaterial.  Blockley  z'. 
Blockley,  29  L.  R.  Ch.  Div.  250.  In 
this  case  the  court  says :  "  The  pay- 
ment of  the  money  is  the  important 
thing."  It  was  contended  that  money 
given  by  a  father  to  his  son  for  the 
purpose  of  paying  a  debt  was  not 
an  advancement. 

54.  Elrod  v.  Cochran,  59  S.  C. 
467,  38  S.  E.   122. 
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presumed  to  have  been  intended  as  an  advancement  to  the  daughter.^^ 
But  the  contrary  has  been  held.^*^  But  it  is  not  presumed  that  every 
act  done  by  a  father-in-law  for  the  benefit  of  a  son-in-law  was 
intended  as  an  advancement.'^^ 

(2.)  Payment  of  Child's  Debt.  —  If  a  father,  as  surety,  pays  a  debt 


55.  Barber  v.  Taylor,  9  Dana 
(Ky.)  84;  Parker  v.  Phillips,  2  N. 
C.  451;  Mitrell  v.  Cheeves,  3  N.  C. 
287;  Bridgers  v.  Hutchins,  33  N.  C. 
68 ;  Bruce  v.  Slemp,  82  Va.  352,  4 
S.  E.  692. 

"  Where  a  man  sends  property  with 
his  daughter  upon  her  marriage,  or 
to  his  son-in-law  and  daughter  any 
short  time  after  the  marriage,  it  is  to 
be  presumed  prima  facie  that  the  prop- 
erty is  given  absolutely  in  advance- 
ment of  his  daughter;  and  when  the 
property  is  permitted  to  remain  in 
the  possession  of  the  son-in-law  for 
a  considerable  length  of  time,  .  .  . 
it  will  be  necessary  to  prove  very 
clearly  that  the  property  was  only 
lent  by  the  father,  and  that  it  was 
expressly  and  notoriously  understood 
not  to  be  a  gift  at  the  time."  Carter 
V.  Rutland,  2  N.  C.  97. 

Advancement  to  Son-in-law  Pre- 
sumed  It  has  also  been  held  that 

if  a  father  sends  personal  property  to 
his  married  daughter,  it  will  be  pre- 
sumed that  an  advancement  to  her 
husband  was  intended.  Rumbley  v. 
Stainton,  24  Ala.  712. 

Transactions  Prior  to  Marriage. 
But  if  it  appear  that  part  of  the 
money  in  question  was  paid  to  a  son- 
in-law  prior  to  his  marriage,  his 
notes  given  therefor,  and  there  is 
nothing  in  evidence  showing  that  the 
money  was  furnished  as  a  settlement 
or  in  contemplation  of  the  marriage, 
an  advancement  is  not  presumed. 
Dilley  v.  Love,  61  Md.  603. 

Transactions  After  Death  of 
Daughter — So  if  property  be  con- 
veyed to  a  son-in-law  after  his  wife's 
death,  it  is  not  presumed  to  have  been 
intended  as  an  advancement,  unless  it 
be  shown  that  it  was  conveyed  in  pur- 
suance of  a  promise  made  to  his  wife. 
Stevenson  v.  Martin,  11  Bush  (Ky.) 
485. 

But  when  it  is  shown  that  property 
given  after  the  wife's  death  was  in- 
tended as  part  of  her  share,  and  that 


the  husband  acquiesced  in  this  view, 
such  transactions  are  treated  as  ad- 
vancements. Dilley  v.  Love,  61  Md. 
603. 

56.  Rains  v.  Hays,  6  Lea  (Tenn.) 
303,  40  Am.  Rep.  39;  Callender  v. 
Woodward,  (Tenn.  Ch.),  52  S.  W. 
756. 

57.  Certain  Transactions  Not  Pre- 
sumed Advancements Payment  of 

Debt  of  Son-in-law A  person  will 

not  be  presumed  to  have  intended  an 
advancement  to  his  daughter  from  the 
fact  that  he  pays,  as  surety,  a  debt 
of  her  husband.  Rains  v.  Hays,  6 
Lea   (Tenn.)   303,  40  Am.  Rep.  39. 

Contra.  —  Haglar  v.  McCombs,  66 
N.  C.  345,  and  it  has  been  held  in 
Florida  that  if  decedent  has  paid  a 
debt  as  surety  for  his  son-in-law, 
taking  from  him  a  writing  stating 
that  the  amount  paid  was  received  in 
full  of  all  demands  against  decedent 
and  against  his  estate,  and  relinquish- 
ing all  right,  title,  interest,  etc., 
against  his  heirs,  administrators,  etc., 
the  transaction  is  evidence  of  an  ad- 
vancement to  decedent's  daughter. 
Towles  V.  Roundtree,   10  Fla.  299. 

Redemption    of    Property If    a 

person  redeem  his  son-in-law's  prop- 
erty from  a  mortgage,  using  his  own 
money,  but  acting  at  the  mortgagor's 
request,  and  under  his  agreement  to 
repay,  an  advancement  is  not  pre- 
sumed. Duckworth  v.  Butler,  31 
Ala.  164.  In  this  case  decedent  died 
testate,  but  the  question  arose  as  to 
his  intention  at  the  time  of  the  trans- 
action. 

Nor  is  an  advancement  presumed, 
if,  at  the  request  of  his  daughter,  a 
man  deeds  land  to  a  third  person  and 
uses  the  proceeds  of  sale,  in  a  law- 
ful way,  to  procure  her  husband's  re- 
lease from  prison.  Booth  v.  Foster, 
20  So.  356,  III  Ala.  312,  56  Am.  St. 
Rep.  52. 

But  it  may  be  shown  that  the  trans- 
action was  intended  as  an  advance- 
ment; if  from  circumstances  and  the 
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for  his  son,  it  will  be  presumed  that  the  money  was  paid  as  an 
advancement.^^ 

(3.)  life  Insurance  Policy  Presumed  Advancement.  —  If  parent  takes 
out  life  insurance  policy  in  the  name  of  a  child,  and  pays  the 
premiums,  it  is  presumed  that  an  advancement  was  intended.^'' 

B.  Advancement  Not  Presumed.  —  But  certain  transfers  of 
money  or  property  to  a  child,  or  for  his  benefit,  are  not  presumed  to 
have  been  intended  as  advancements,  the  nature  of  the  transaction 
being  held  to  negative  such  an  intention.  Money  expended  in 
maintaining  a  minor  child  is  presumed  to  have  been  bestowed  gra- 
tuitously, and  not  as  an  advancement.^" 

a.  Maintenance  of  Grandchild  Not  Advancement.  —  Money 
expended  for  care  and  maintenance  of  a  grandchild  who  is  a  mem- 
ber of  his  grandparent's  family  is  presumed  to  have  been  expended 
gratuitously,  and  not  as  an  advancement.''^ 

b.  Money  Spent  on  Education  of  Child  Not  Presumed  Advance- 
ment. —  Money  expended  by  a  parent  on  the  education  of  his  child 
is  not  presumed  to  have  been  intended  as  an  advancement.^^  This 
presumption  applies  to  professional  as  well  as  general  education.^^ 


declarations  of  the  parent,  it  appears 
that  he  intended  his  payment  of  his 
son-in-law's  debt  as  an  advancement, 
it  will  be  held  to  be  such.  McDear- 
man  v.  Hodnett,  83  Va.  281,  2  S.  E. 
643- 

58.  West  V.  Beck,  95  Iowa  520,  64 
N.  W.  599;  In  re  Pickenbrock,  102 
Iowa  81,  70  N.  W.  1,094;  Reynolds  v. 
Reynolds,  92  Ky.  556,  18  S.  W.  517; 
Johnson  v.  Hoyle,  3  Head  (Tenn.) 
56;  Mann  v.  Mann,  12  Heisk.  (Tenn.) 
245 ;  Steele  v.  Frierson,  85  Tenn.  430, 
3  S.  W.  649. 

If  a  person  borrow  money  for  a 
child,  the  transaction  is  not  an  ad- 
vancement, but  a  loan.  Bennett  v. 
Bennett,  10  L.  R.  Ch.  Div.  474. 

59.  Rickenbacker  v.  Zimmerman, 
ID  S.  C.  no,  30  Am.  Rep.  37. 

The  fact  that  a  policy  is  taken  in 
name  of  son  is  not  evidence  that  a 
gift  was  intended.  Cazassa  v.  Ca- 
zassa,  92  Tenn.  573,  36  Am.  St.  Rep. 
112. 

60.  See  Taylor  v.  Taylor,  L.  R., 
20  Eq.  155. 

61.  Marshall  v.  Coleman,  187  III. 
556,  s8  N.  E.  628. 

Gift  to  Grandchild Parent  Liv- 
ing. —  If  a  person,  during  the  life  of 
his  child,  make  a  gift  to  his  grand- 
child, it  is  not  presumed  to  have  been 
intended   as   an   advancement   to   the 
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donee's  parent.     Stevenson  v.  Martin, 
II  Bush  (Ky.)  485. 

62.  Alabama.  —  Distributees  of 
Mitchell  V.  Mitchell,  8  Ala.  414. 

lozi'O.  —  Bissell  v.  Bissell,  120  Iowa 
127,  94  N.  W.  465. 

North  Carolina.  —  Bradsher  v.  Can- 
nady,  76  N.  C.  345. 

Pennsylvania.  —  Miller's  Appeal,  40 
Pa.  St.  57,  80  Am.  Dec.  555;  Lentz 
V.  Hertzog,  4  Whart.  520;  Riddle's 
Estate,  19  Pa.  St.  431. 

South  Carolina.  —  Cooner  v.  May, 
3  Strob.  Eq.  185 ;  White  v.  Moore,  23 
S.  C.  456. 

Under  statute  in  Kentucky,  money 
expended  on  education  could  not  be 
charged  as  an  advancement.  Bran- 
nock  V.  Hamilton,  9  Bush  (Ky.)  446. 
Same  in  New  York  in  1781.  San- 
ford  V.  Sanford,  5  Lans.  486. 

63.  Coover  v.  May,  3  Strob.  Eq. 
(S.  C.)   185. 

In  White  v.  Moore,  23  S.  C.  456,  it 
was  held  that  a  memorandum  made 
by  decedent  in  a  pocket-book,  giving 
the  amount  and  stating,  "  Amount  of 
money  expended  in  giving  my  son 
John  ^lay,  Jr.,  a  profession  as  M. 
D.,"  was  not  sufficient  to  constitute 
an  advancement.  But  in  Rosewell 
V.  Bennett,  3  Atk.  77,  Lord  Hardwick 
said,  that  the  putting  of  a  son  in 
"  any  of  the  offices,"  was  an  advance- 
ment. 
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But  this  presumption  is  disputable,  and  may  be  overthrown  by  proof 
that  the  parent  did  intend  such  expenditure  as  an  advancement.''* 

c.  //  Note  or  Security  Taken  Advancement  Not  Presumed.  —  If, 
upon  furnishing  money  to  a  child,  the  parent  takes  his  note  for  the 
amount  furnished,  or  takes  security  for  repayment,  or  attempts  to 
preserve  evidence  showing  an  indebtedness,  it  will  be  presumed  that 
an  advancement  was  not  intended."^ 

(1.)  Note  as  Memorandum  of  Amount,  Advancement  Presumed.  — But  if 
the  parent  takes  his  son's  note  merely  as  a  memorandum  of  the 


64.  Miller's  Appeal,  40  Pa.  St.  57, 
80  Am.  Dec.  555;  Lentz  v.  Hertzog, 
4  Whart.  (Pa.)  520;  Riddle's  Estate, 
19  Pa.  St.  431. 

Presumption  for  Relationship. 
When  donor  does  not  stand  in  loco 
parentis  toward  donee,  an  advance- 
ment is  presumed,  and  is  not  over- 
come by  donor's  declaration  that  the 
conveyance  "  would  help  to  educate 
and  support  donee."  Storey's  Appeal, 
83  Pa.  St.  89. 

65.  /oxco.  —  In  re  Pickenbrock's 
Estate,  102  Iowa  81,  70  N.  W.  1,094. 

Georgia.  —  West  v.  Bolton,  23  Ga. 
531 ;  Cutliff  V.  Boyd,  72  Ga.  302. 

Maryland.  —  Harley  v.  Harley,  57 
Md.  340. 

Michigan.  —  Sprague  v.  Moore,  130 
Mich.  92,  89  N.  W.  712. 

New  Jersey.  —  Speer  v.  Speer,  14 
N.  J.  Eq.  240;  Dawson  v.  Macknet, 
42  N.  J.  Eq.  633,  8  Atl.  312. 

Pennsylvania.  —  High's  Appeal,  21 
Pa.  St.  283. 

South  Carolina.  —  White  v.  Moore, 
23  S.  C.  456. 

Tennessee.  —  Vaden  v.  Hance,  i 
Head  300. 

Note  Not  Evidence  of  Advance- 
ment.—  A  promissory  note  executed 
by  a  child  to  a  father  is  not,  of 
itself,  evidence  of  an  advancement. 
Batton  V.  Allen,  5  N.  J.  Eq.  103,  43 
Am.  Dec.  630. 

The  fact  that  a  note  was  given 
tends  to  overcome  the  presumption  of 
an  advancement.  Roland  v.  Schrack, 
29  Pa.  St.  125;  Ex  parte  Middleton, 
42  S.  C.  178,  20  S.  E.  34. 

In  Grey  v.  Grey,  22  Ala.  2^2,,  the 
court  says:  "If  the  parent  let  the 
child  have  money,  and  take  his  note 
for  the  sum  so  due,  it  will  be  con- 
clusive that,  at  the  time  the  trans- 
action took  place,  it  was  a  loan,  and 
not  an  advancement. 


"  The  notes  in  the  case  under  con- 
sideration, as  appears  by  the  bill  of 
exception,  were  offered  by  the  ad- 
ministrator, and  received  by  the  court, 
'as  evidence  of  an  advancement.' 
This  was  clearly  erroneous.  The 
notes,  of  themselves,  are  evidence 
of  nothing,  except  that  Daniel  was 
indebted  to  the  intestate  in  the 
sums  severally  secured  by  them ; 
and  the  fact  that  they  were  held  by 
the  deceased  at  the  time  of  his  death, 
with  no  marks  of  cancellation,  or 
memoranda  indicating  that  he  had 
parted  with  his  interest  in  them,  or 
in  the  money,  the  payment  of  which 
was  secured  by  them,  tends  strongly 
to  show  that  no  advancement  was  in- 
tended, and  that  they  are  assets  in 
the  hands  of  the  administrator." 

Presumption   Strengthened This 

presumption  is  supported  by  the  fact 
that  in  an  after-made  will,  decedent, 
in  bequeathing  the  son's  note  to  him, 
uses  the  expression  "with  accrued 
interest."  Appeal  of  Potts,  (Pa.  St.), 
10  Atl.  887. 

Security  Taken  or  Evidence  Pre- 
served—  If  a  parent  takes  security 
for  payment,  or  attempts  to  preserve 
evidence,  showing  indebtedness,  a 
loan  is  presumed,  and  not  an  ad- 
vancement. Miller's  Appeal,  40  Pa. 
St.  57,  80  Am.  Dec.  555;  Fennell  v. 
Henry,  70  Ala.  484,  45  Am.  Rep.  88; 
Bruce  v.  Griscom,  9  Hun  (N.  Y.) 
280. 

If  a  father  makes  a  claim  against 
the  estate  of  a  deceased  child,  based 
upon  an  account  showing  sums  of 
cash  paid  to  the  child,  and  there  is 
no  evidence  showing  the  intent  with 
which  these  sums  were  paid,  it  will 
be  presumed  that  they  were  paid  as 
loans  rather  than  as  advancements. 
Johnson  v.  Ghost,  11  Neb.  414,  8  N. 
W.  391. 
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amount  of  money  delivered,  and  not  as  evidence  of  a  debt,  the  pay- 
ment of  the  money  will  be  presumed  to  have  been  intended  as  an 
advancement."" 

(2.)  Presumption  of  Loan  Not  Conclusive.  —  But  the  presumption  cre- 
ated by  the  fact  that  a  note  was  taken  is  not  conclusive  evidence  of 
an  intention  to  create  a  debt,  and  parol  testimony  is  admissible  to 
show  that,  notwithstanding  the  execution  of  the  note,  the  money 
thereby  represented  was  intended  as  an  advancement.*'^ 


66.  In  re  Pickenbrock's  Estate,  102 
Iowa  81,  70  N.  W.  1,094;  Sadler  v. 
Huffheimer,  11  Ky.  L.  Rep.  670,  12 
S.  W.  715 ;  Garner  v.  Taylor,  (Tenn. 
Ch.),  58  S.  W.  758;  Brooks  v.  Lat- 
timer,  44  Kan.  431,  21  Am.  St.  Rep. 
292. 

67.  Brooks  v.  Lattimer,  44  Kan. 
431.  21  Am.  St.  Rep.  292;  West  v. 
Bolton,  23  Ga.  531 ;  Peabody  v.  Pea- 
body,  59  Ind.  556;  Bragg  v.  Stanford, 
82  Ind.  234. 

"  The  mere  fact  that  the  testator 
held  a  note  for  the  money  would  not 
prevent  it  from  being  treated  as  an 
advancement."  Frye  v.  Avritt,  24 
Ky.  L.  Rep.  183,  68  S.  W.  420. 

But  Presumption  Held  Conclusive. 
In  Grey  v.  Grey,  22  Ala.  233,  this  pre- 
sumption was  held  conclusive.  The 
court  says,  "  If  the  parent  let  the  child 
have  money  and  take  his  note  for  the 
sum  so  due,  it  will  be  conclusive  that 
at  the  time  the  transaction  took 
place,  it  was  a  loan  and  not  an  ad- 
vancement." 

In  Fennell  v.  Henry,  70  Ala.  484, 
45  Am.  Rep.  88,  the  court  refers  to 
Grey  v.  Grey,  22  Ala.  233,  and  says : 
"  What  the  court  said  in  regard  to 
receiving  parol  evidence  of  the 
parent's  intention  was  consequently 
dictum," 

Parol  Proof. —  In  Dilley  v.  Love, 
61  Md.  603,  the  question  was  whether 
or  not  the  delivery  of  certain  sums  of 
money  by  a  father  to  his  children  was 
intended  to  create  the  relation  of 
debtor  and  creditor,  or  whether  ad- 
vancements were  intended.  After 
stating  that  decedent  had  from 
time  to  time  furnished  money  to  his 
children,  the  court  says :  "  But  while 
he  was  thus  generous  he  was  also 
just.  He  had  no  favorites,  but  de- 
sired that  all  his  children  and  grand- 
children should  share  his  estate 
equally,  as  the  law  provides;  and  he 
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adopted  a  plan  which  he  thought 
would  secure  this  equality  of  distribu- 
tion. He  knew  he  was  giving  and 
would  have  to  give  more  to  some 
than  to  others,  and  he  therefore  ex- 
acted and  took  from  them  their  notes 
for  the  several  amounts  so  from  time 
to  time  advanced  to  them  respectively. 
He  did  this,  to  use  his  own  language, 
*  so  that  some  should  not  get  all  and 
others  nothing,  and  he  would  have 
the  notes  in  proof  against  them ;'  and 
he  intended  the  amounts  of  these 
notes  to  be  taken  from  each  one  that 
had  gotten  money,  after  he  was 
dead."  Such  declarations,  made  un- 
der such  circumstances,  may  be  fairly 
considered  as  part  of  the  res  gestae, 
or  facts  forming  part  of  the  transac- 
tion, and  in  explanation  thereof ;  and 
their  admissibility  in  evidence  is  sup- 
ported by  abundant  authority. 

Parol  Evidence  Admissible  to 
Show  Advancement  Limited  to  Con- 
tests   Over    Estate But    the    rule 

that  parol  testimony  is  admissible  to 
show  that  money  represented  by  the 
promissory  note  of  an  heir  was  in- 
tended as  an  advancement  and  not  a 
debt,  does  not  apply  in  actions  by  sur- 
viving parent  against  the  representa- 
tive of  his  child.  It  is  limited  to 
contests  between  heirs,  or  between 
heirs  and  the  representatives  of  dece- 
dent. Glanton  v.  Whitaker,  75  Ga. 
523. 

Written  Statement  by  Heir. 
Held  Admissible.  —  Memorandum 
made  and  signed  by  son,  stating  that 
he  had  borrowed  certain  amounts 
from  some  person,  but  containing  no 
acknowledgment  of  present  in- 
debtedness, and  nothing  from  which 
a  present  promise  to  pay  could  be  in- 
ferred, is  admissible  on  the  question 
as  to  whether  certain  sums  given  by 
a  mother  to  her  son  constituted  debts 


DESCENT  AND  DISTRIBUTION 


593 


(3.)  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  heir  to 
show  that  money  delivered  to  him  by  his  parent  was  intended  as 
an  advancement,  and  not  as  a  loan.**^ 

d.  Presumption  if  Parent  Indebted  to  Child.  —  A  father  deUvering 
property  to  a  child  to  whom  he  is  in  debt  is  presumed  to  do  so  for  the 
purpose  of  dischargmg  the  debt,  not  of  making  an  advancement.®* 
But  this  presumption  is  disputable,  and  the  acts  of  the  parties  may 


or  advancements.  Murphy  v.  Mur- 
phy, 95  Iowa  271,  63  N.  W.  697. 

Writing   Inadmissible Where   a 

will  recites  that  testator  has  loaned 
certain  sums  to  her  son,  and  directs 
that  the  amount  loaned  be  deducted 
from  his  distributive  share,  a  letter 
in  which  she  states  that  she  will 
cancel  the  son's  obligations  to  repay 
her  is  not  admissible  on  behalf  of  the 
son  in  support  of  his  claim  to  share 
equally  with  other  children.  In  re 
Thompkins'  Estate,  132  Cal.  173,  64 
Pac.  268. 

Note  Signed  by  Child  as  Surety. 
If  a  third  person  purchase  land  from 
father,  giving  his  note  for  the  pur- 
chase price,  the  fact  that  the  son  signs 
this  note  as  surety  does  not  show  an 
advancement  to  the  son.  This  result 
is  not  changed  by  the  fact  that  the 
son  afterwards  purchases  the  land. 
White  V.  Moore,  23  S.  C.  456. 

Declarations  Must  Be  Communi- 
cated to  Heir,  or  Accompanied  by 
Completed  Act.  — The  presumption 
of  debt  instead  of  advancement  is  not 
overcome  by  proof  of  declarations  of 
decedent  not  communicated  to  or 
dissented  to  by  maker  of  note  to  the 
effect  that  he  intends  to  treat  the 
money  represented  by  the  note  as  an 
advancement,  unaccompanied  by  proof 
of  a  completed  act  showing  a  positive 
intent  to  divest  himself  of  all  property 
in  the  note.  Harley  v.  Harley,  57 
Md.  340;  Haverstock  v.  Sarbach,  I 
Watts.  &  S.  (Pa.)  390;  Harris'  Ap- 
peal, 2  Grant's  Cases  (Pa.)  305. 

In  Dawson  v.  Macknet,  12  N.  J. 
Eq.  633,  8  Atl.  312,  it  was  held  that 
this  presumption  of  debt,  instead  of 
advancement,  was  not  overcome  by 
evidence  of  statements  of  decedent 
to  the  effect  that  at  decedent's  death 
the  notes  in  question  would  belong  to 
the  maker ;  that  maker  would  have  no 
more  interest  to  pay,  that  the  notes 

38 


would  not  have  to  be  paid,  but  that 
the  maker  must  pay  interest,  that  the 
testator's  death  would  "  wipe  the 
thing  out."  Ihe  court  held  that  these 
statements  meant  that  at  his  death 
the  maker  of  the  notes  would  be  en- 
abled to  pay  them  off  out  of  his  share 
of  the  estate.  Taken  in  connection 
with  the  fact  that  decedent,  when  re- 
quested to  do  so  by  his  son,  refused 
to  surrender  the  notes  and  take  an 
agreement  for  interest  only,  the  evi- 
dence was  held  to  show  decedent's 
intention  to  preserve  the  debts  as 
such. 

Nor  is  the  presumption  overcome 
by  declarations  of  the  heir,  made  to 
third  persons,  to  the  effect  that  he 
supposed  his  indebtedness  to  his 
father  would  be  deducted  from  his 
share  of  his  father's  estate.  Green  v. 
Hathaway,  36  N.  J.  Eq.  471. 

68.  Harley  v.  Harley,  57  Md.  340 ; 
Dilley  v.  Love,  61  Md.  603. 

69.  Haglar  v.  McCombs,  66  N.  C. 
345;  Wood  V.  Briant,  2  Atk.  522; 
Plunkett  V.  Lewis,  3  Hare  316;  Clave 
V.  Farrant,  18  Ves.  Jr.  8. 

In  Kelly  v.  Kelly,  6  Rand.  (Va.) 
176,  18  Am.  Dec.  710,  a  father  was 
indebted  to  his  children.  He  after- 
wards conveyed  to  them  certain  prop- 
erty, and  later  made  a  will  devising 
and  bequeathing  them  the  same  prop- 
erty. In  an  action  by  the  children  to 
recover  the  original  debt,  held  that 
th?  advancement  was  in  payment  of 
the  debt. 

When  a  parent,  being  indebted  to 
his  child,  makes  an  advancement  to 
such  child,  it  is  presumed  to  be  a 
satisfaction  pro  tanto  of  such  debt. 
Glover  v.  Patten,  165  U.  S.  394.  See 
also  Brook  v.  Summers,  100  Ky.  620, 
38  S.  W.  1,047.  Even  if  the  advance- 
ment be  given  upon  marriage.  Kelly 
V.  Kelly,  6  Rand.  (Va.)  176,  18  Am. 
Dec.  710. 
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be  shown  to  rebut  it/'' 

C.  Conveyance  of  Land  to  Wife  or  Child.  —  a.  Consideration 
of  Love  and  Affection.  —  If  a  parent  conveys  land  to  his  child,  or  a 
husband  conveys  to  his  wife  upon  consideration  of  love  and  afifection. 
it  is  presumed  that  an  advancement  was  intended/^ 

b.  Nominal  Consideration.  —  The  same  presumption  arises  when 
the  deed  recites  a  nominal  consideration/- 

c.  Or  Both  Considerations.  —  Or  if  deed  recites  consideration  of 
both  love  and  afifection  and  nominal  valuable  consideration  also/""' 
If  deed  recites  both  considerations,  parol  testimony  is  admissible  to 
show  that  it  was  intended  in  part  as  an  advancement,^*  but  not  to 
show  a  saleJ^ 

d.  Consideration  Left  Blank.  —  If  deed  is  made  from  father  to 
son,  on  a  printed  form,  and  the  blank  left  for  the  consideration  is 
not  filled,  it  will  be  presumed  that  an  advancement  was  intendedJ^ 

e.  Deed  Reciting  Valuable  Consideration.  —  Although  the  deed 
purports  to  be  made  for  a  valuable  consideration,  the  acknowledg- 
ment of  the  receipt  of  the  consideration  is  only  prima  facie  evidence, 


70.  Kelly  v.  Kelly,  6  Rand.  (Va.) 
176,  18  Am.  Dec.  710;  Haglar  v.  Mc- 
Combs,  66  N.  C.  345. 

In  Plunkett  v.  Lewis,  3  Hare  316, 
it  is  said  that  expressions  of  natural 
love  and  affection,  as  result  of  the 
gift,  will  not  prevent  the  application 
of  this  presumption. 

71.  Alabama.  —  Distributees  of 
:^Iitchell  V.  Mitchell,  8  Ala.  414. 

Georgia.  —  Howard  v.  Howard,  loi 
Ga.  224,  28  S.  E.  648. 

Indiana.  —  Dille  v.  Webb,  61  Ind. 
85;  Ruch  V.  Biery,  no  Ind.  444,  11 
N.  E.  312. 

loiva.  —  Burton  v.  Baldwin,  61 
Iowa  283,  16  N.  W.  no;  Finch  v. 
Garrett,  102  Iowa  381,  71  N.  W.  429; 
Ellis  V.  Newell,  120  Iowa  71,  94  N. 
W.  463. 

Missouri.  —  Ray  v.  Loper,  65  Mo. 
470. 

New  Jersey.  —  Hattersley  v.  Bis- 
sett,  51  N.  J.  Eq.  597,  40  Am.  St. 
Rep.  532,  29  Atl.   187. 

New  York.  —  Palmer  v.  Culbert- 
son,  143  N.  Y.  213,  38  N.  E.  199; 
Sanford  v.  Sanford,  5  Lans.  486. 

North  Carolina.  —  Harper  v.  Har- 
per, 92  N.  C.  300;  Kiger  v.  Terry, 
119  N.  C.  456,  26  S.  E.  38. 

Pennsylvania.  —  Miller's  Appeal,  40 
Pa.  St.  57,  80  Am.  Dec.  555;  Appeal 
of  Miller,  107  Pa.  St.  221. 
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Rhode  Island.  —  Sayles  v.  Baker,  5 
R.  I.  457. 

Tennessee. — Johnson  v.  Patterson, 
13  Lea  626. 

Texas.  —  Lott  v.  Kaiser,  61  Tex. 
668. 

West  Virginia.  —  McCIanahan  t'. 
McClanahan,  36  W.  Va.  34,  14  S.  E. 
419;  Roberts  v.  Coleman,  2>7  W.  Va. 
143,   16  S.   E.  482. 

72.  Hatch  v.  Straight,  3  Conn.  31, 
8  Am.  Dec.  152;  Hattersley  v.  Bis- 
sett,  51  N.  J.  Eq.  597,  29  Atl.  187,  40 
Am.  St.  Rep.  532;  Harper  v.  Harper, 
92  N.  C.  300;  Jakolete  v.  Danielson, 
(N.  J.  Eq.),  13  Atl.  850. 

73.  Gordon  v.  Barkelew,  6  N.  J. 
Eq.  94 ;  Dutch's  Appeal,  57  Pa.  St. 
461 ;  Hattersley  v.  Bissett,  50  N.  J. 
Eq.  577,  25  Atl.  332. 

74.  Kingsbury's  Appeal,  44  Pa.  St. 
460. 

75.  McClanahan  v.  McClanahan, 
36  W.  Va.  34,  14  S.  E.  419.  In  this 
case  a  father  conveyed  land  to  a 
daughter  by  deed  reciting  considera- 
tion of  love  and  affection  and  one 
dollar.  The  grantee  attempted  to 
show  that  she  had  paid  money  for 
the  land.  The  court  held  that,  having 
accepted  the  deeds  containing  such 
recital  of  consideration,  she  would  be 
estopped  to  contradict  it. 

76.  Jakolete  v.  Danielson,  (N.  J. 
Eq.),  13  Atl.  850. 
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and  may  be  rebutted  by  extrinsic  testimony."     Parol  testimony  is 
admissible  to  show  the  true  consideration.''* 


77.  Connecticut.  —  Meeker  v. 
Meeker,  i6  Conn.  383. 

lozva.  —  Finch  v.  Garrett,  102  Iowa 
381,  71  N.  W.  429. 

Kentucky.  —  Gordons  v.  Gordon,  i 
Mete.  285 ;  Ford  v.  Elling%yood,  3 
Mete.  359;  Sadler  v.  Huffheimer,  11 
Ky.  L.  Rep.  670,  12  S.  VV.  715; 
Powell  V.  Powell,  5  Dana  168. 

Maryland.  —  Stewart  v.  State,  2 
flarr.  &  G.  87. 

New  Jersey.  —  Hattersley  v.  Bis- 
sett,  51  N.  J.  Eq.  597,  29  Atl.  187,  40 
Am.  St.  Rep.  532;  Speer  v.  Speer,  14 
N.  J.  Eq.  240. 

New  York.  —  Sanford  .v.  Sanford, 
61  Barb.  293,  s.  c.  5  Lans.  486. 

Pennsylvania.  —  Kingsbury's  Ap- 
peal, 44  Pa.  St.  460. 

Presumptions  of  advancement  do 
not  arise  when  transaction  assumes 
the  form  of  conveyance  for  full  value. 
Newell  V.  Newell,  13  Vt.  24;  Appeal 
of  Miller,  107  Pa.  St.  221. 

When  father  conveys  land  to  a 
child,  the  recital  in  the  deed  of  a 
valuable  consideration  is  prima  facie 
evidence  that  no  part  of  the  land  was 
given  as  an  advancement.  Powell  v. 
Powell,  5  Dana.  (Ky.)  168;  Speer  v. 
Speer,  11  N.  J.  Eq.  240. 

78.  Gordon  v.  Gordon,  i  Mete. 
(Ky.)  285. 

In  Kiger  v:  Terry,  119  N.  C.  456, 
26  S.  E.  38,  the  court  states  the  rule 
as  to  presumption  arising  when  parent 
conveys  to  child  for  nominal  or  good 
consideration,  and  adds :  "  The 
above-stated  presumption,  however, 
does  not  prevail  when  the  deed  recites 
a  valuable  and  substantial  considera- 
tion, especially  when  it  is  near  the 
full  value  of  the  land  or  other  prop- 
erty. The  burden,  then,  to  prove  it 
an  advancement,  is  upon  the  per- 
son claiming  it  to  be  such.  The  pre- 
sumption is  then  removed,  and  the 
question  of  intent  is  then  an  open 
one  for  proof  on  either  side." 

Where  deed  from  father  to  son  re- 
cited a  consideration  of  $1,200.00  it 
was  held  that  parol  testimony  was 
admissible  to  show  that  $400  of  the 
consideration  was  received,  and  that 
the  excess  was  intended  as  an  ad- 
vancement.    Barbee    v.    Barbce,    108 


N.  C.  581,  13  S.  E.  215.  Affirmed  in 
Barbee  v.  Barbee,  109  N.  C.  299,  13 
S.  E.  792. 

Also  where  deed  recites  money 
consideration,  parol  testimony  is  ad- 
missible to  show  that,  besides  the 
consideration  of  money,  it  was  de- 
cedent's intention  to  make  an  ad- 
vancement to  his  daughter.  Hayden 
V.  Mentzer,  10  Serg.  &  R.  (Pa.)  329- 

See  also  Clark  v.  Wilson,  27  Md. 
693,  701 ;  Pole  V.  Simmons,  45  Md. 
246 ;  Speer  v.  Speer,  14  N.  J.  Eq.240 ; 
Harper  v.  Harper,  92  N.  C.  300; 
Finch  V.  Garrett,  102  Iowa  381,  71 
N.  W.  429;  Bruce  v.  Slemp,  82  Va. 
352,  4  S.  E.  692. 

But  it  has  been  held  that  when  a 
deed  from  parent  to  child  reciting 
nominal  consideration  is  attacked  on 
the  ground  of  being  made  with  intent 
to  defraud  creditors,  parol  testimony 
is  inadmissible  to  show  that  gran- 
tee's own  money  was  used  by  parent 
in  purchasing  the  land  conveyed. 
Sewell  V.  Baxter,  2  Md.  Ch.  447. 
Affirmed  in  Baxter  v.  Sewell,  3  Md. 

334- 

As  to  admissibility  of  parol  testi- 
mony to  show  that  deed  reciting  valu- 
able consideration  was,  in  fact,  made 
for  love  and  afifection,  see  "  indi- 
vidual "  opinion  of  Bennett,  J.,  in 
Newell  V.  Newell,   13  Vt.  24. 

In  Adams  v.  Adams,  22  Vt.  50,  the 
court  adopts  the  opinion  of  Justice 
Bennett  in  Newell  z'.  Newell,  and 
holds  that  where  a  deed  recites  con- 
sideration, parol  testimony  is  inad- 
misible  to  show  that  it  was  made 
upon  consideration  of  love  and  af- 
fection. 

It  is  also  held  in  North  Carolina 
that  where  a  father  conveys  to  a  son 
by  grant,  bargain  and  sale  deed,  and 
other  children  bring  a  bill  to  have 
this  land  so  conveyed  brought  into 
hotchpot,  parol  testimony  cannot  be 
received  to  show  that  the  transaction 
was  intended  as  an  advancement. 
Wilkinson  z:  Wilkinson,  18  N.  C. 
376. 

Where  father  conveyed  land  to  son 
by  deed  stating  consideration  of 
$1,100,  and  acknowledging  receipt, 
but  the  parties  both  stated  the  price 
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f.  Unexecuted  Intention  Not  Sufficient. — An  intention  to  make 
an  advancement  is  not  shown  by  proof  of  an  unexecuted  design  of 
parent  to  convey  land  to  a  child.'" 

g-.  Delivery  or  Intent  Must  Be  Clearly  Shown.  —  There  must  be 
delivery  of  the  deed,  or  if  grantor  retains  the  deed  in  his  possession, 
the  intent  to  convey  must  be  clearly  shown. ^^  The  question  of 
delivery  is  one  of  intention.®^ 

(1.)  Retention  of  Deed. — The  fact  that  after  signing  a  deed  the 
grantor   retains   it   in   his   possession   is   not   sufficient   to   show   an 


as  $2,000,  and  the  son  executed  his 
note  for  $900,  the  father  having  de- 
clared that  he  took  the  note,  but  it 
was  only  a  sham ;  that  he  took  the 
note,  and  wanted  nothing  more,  it 
was  held  that  the  transaction  con- 
stituted an  advancement,  and  the  note 
was  retained  as  evidence  of  the 
amount.  Jennings  z>.  Jennings,  2 
Heisk.   (Tenn.)  283. 

Recital      Rebutted      by      Circum- 
stances  When  father  made  to  son 

an  advancement  in  land  and  other 
property,  but  did  not  execute  a  deed, 
for  the  reason  that  he  might  after- 
wards give  him  more  land,  and  did 
later  convey  this  and  other  lands  by 
a  deed  reciting  as  consideration  a 
sum  equal  to  the  advancement  plus 
the  value  of  the  additional  land,  it 
was  held  that,  as  the  value  of  both 
tracts  was  included  in  the  considera- 
tion, and  as  it  was  admitted  that  the 
first  tract  was  intended  as  an  advance- 
ment, the  recital  of  consideration  was 
not  conclusive  that  the  second  tract 
was  intended  as  an  advancement. 
Dobbins  v.  Humphreys,  171  Mo.  198, 
70  S.  W.  815. 

Where  the  question  is,  did  certain 
conveyances  reciting  considerations  of 
love  and  affection  and  $3,000  consti- 
tute advancements  or  sales,  grantees 
claiming  a  sale,  it  appearing  that  the 
land  was  worth  $21,000,  grantees 
claiming  to  have  paid  $3,000  for  it, 
the  court  says :  "  Mere  inadequacy 
would  not  make  a  transfer  an  ad- 
vancement where  it  is  a  clear  sale; 
but  where,  as  here,  the  deed  declares 
that  part  of  the  consideration  is  only 
meritorious,  the  balance  valuable,  and 
it  is  claimed  that  the  transaction  is  a 
sale,  we  may  consider  inadequacy  a 
circumstance  to  repel  a  sale."  Rob- 
erts V.  Coleman,  Z7  W.  Va.  143,  16 
S.  E.  482. 
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79.  Joyce  v.  Hamilton,  in  Ind. 
163,  12  N.  E.  294;  McMahill  v.  Mc- 
Mahill,  69  Iowa  115,  28  N.  W.  470; 
Cline  V.  Jones,   in   111.   563. 

But  see  Parker  v.  McClure,  5  Abb. 
Pr.  (N.  S.)    (N.  Y.)  97. 

Design  Not  Carried  Out  Through 
Mistake —  Proof  that  parent  signed 
and  acknowledged  a  deed  purport- 
ing to  convey  property  to  his  child, 
but  returned  it,  under  the  belief  that 
it  would,  and  with  the  intent  that  it 
should,  become  operative  after  his 
death,  does  not  establish  an  intention 
to  make  an  advancement.  Stilwell  v. 
Hubbard,  20  Wend.  (N.  Y.)  44- 

80.  Stow  V.  Miller,  16  Iowa  460; 
Stilwell  V.  Hubbard,  20  Wend.  (N. 
Y.)  44;  Mason  v.  Holmon,  10  Lea 
(Tenn.)  315- 

In  Cline  v.  Jones,  in  111.  563, 
grantor  kept  the  deed  in  his  posses- 
sion, declaring  to  grantee  and  others 
that  the  land  should  be  hers  at  his 
death,  or  at  present,  should  she  move 
to  it.  The  court  held  that  as  grantee 
did  not  move  to  the  land ;  and  as 
grantor  had  stated  that,  otherwise, 
the  land  should  be  hers  at  his  death, 
that  the  deed  was  to  take  effect  after 
his  death,  and,  therefore,  could  not 
operate  as  a  deed,  and  had  no  effect. 

The  court  held  that  the  law  makes 
stronger  presumptions  in  favor  of  the 
delivery  of  a  deed  in  case  of  volun- 
tary settlements  than  in  ordinary 
cases  of  bargain  and  sale,  citing 
authorities ;  but  holds  that  in  that 
case  the  circumstances  negatived  an 
intention  to  vest  a  present  interest. 
See  also  Byars  v.  Spencer,  loi  111. 
429,  40  Am.  Rep.  212. 

81.  Tallman  v.  Cooke,  39  Iowa 
400;  Stilwell  V.  Hubbard,  20  Wend, 
(N.  Y.)  44;  Brown  v.  Austin,  35 
Barb.  (N.  Y.)  341. 
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intention  not  to  complete  the  transaction.*^ 

(2.)  Acts  of  Ownership.  —  Nor  is  intention  not  to  complete  the 
transaction  shown  by  proof  that  grantor  exercised  acts  of  owner- 
ship over  the  conveyed  premises.*'' 

(3.)  Presumptions  as  to  Delivery.— (A.)  Stronger  Presumption  in  Favor 
OF  Voluntary  Deed.  —  The  presumption  of  delivery  is  stronger  in 
case  of  a  voluntary  deed  than  in  case  of  ordinary  deed  of  bargain 
and  sale.** 

(B.)  Acceptance  Presumed.  — Where  voluntary  deed  is  made  to  an 
infant  or  lunatic,  an  acceptance  will  be  presumed.*' 

(C.)  Delivery  Presumed  from  Recording.  — That  deed  to  minor  was 
recorded  by  procurement  of  grantor  is  prima  facie  evidence  of  deliv- 
ery.*^ 

(4.)  Deposit  in  Escrow.  —  W^en  parent  makes  deed,  and  deposits 
it  in  escrow  to  be  delivered  to  a  child  after  his  death,  it  is  immaterial 
that  grantee  did  not  know  of  the  conveyance  at  the  time  it  was 
made.*^ 

(5.)  Burden  of  Proof  as  to  Delivery.  —  Burden  of  proof  is  on  grantor, 
or  those  claiming  under  him,  to  show  non-delivery.** 


82.  Reed  v.  Douthit,  62  111.  348; 
Nunton  v.  Dealer,  41  Iowa  334; 
Tallman  v.  Cooke,  39  Iowa  402; 
Souverbye  v.  Arden,  i  Johns.  Ch.  (N. 
Y.)  240;  McLean  v.  Button,  19  Barb. 
(N.  Y._)  450. 

Nor  is  the  fact  that  after  his  death 
it  was  found  among  his  papers. 
Scrugham  v.  Wood,  15  Wend.  (N. 
Y.)  545.  30  Am.  Dec.  75;  Luckhart  v. 
Luckhart,  120  Iowa  248,  g±  N.  W.  460. 

83.  Occupation  and  Making  Im- 
provement. —  Reed  v.  Douthit,  62  111. 
348. 

listing  Land  for  Assessment. 
Mortgaging  Portion.  —  Luckhart  v. 
Luckhart,  120  Iowa  248,  94  N.  W. 
460. 

But  where  deed  is  retained  for 
years  b?  grantor  without  disclosing 
its  existence  to  either  the  trustees 
therein  named,  or  to  the  beneficiary; 
in  the  meantime  treating  the  property 
as  his  own,  altering  his  will  by  chang- 
ing a  previous  devise  to  his  daughter 
so  as  to  give  her  a  sum  nearly  double 
the  value  of  the  land  ;  and  whore  the 
attesting  clause  of  the  deed  does  not 
use  the  word  "  delivered,"  it  was  held 
that  an  intention  not  to  deliver  the 
deed  was  shown.  Roosevelt  v.  Ca- 
row,  6  Barb.   (N.  Y.)    190. 

Grantor,  being  ill  and  expecting  to 
die,  made  out  deeds  to  her  daughters. 


gave  them  to  a  third  party  to  be  de- 
livered in  case  of  her  death.  She  re- 
covered and  recalled  the  deeds  from 
the  depositary.  Held,  intention  not 
to  deliver  was  shown.  Jacobs  ty. 
Alexander,   19  Barb.    (N.  Y.)   243. 

84.  Walker  v.  Walker,  42  111.  311, 
89  Am.  Dec.  445;  Bryan  v.  Walsh,  7 
111-  557;  Reed  V.  Douthit,  62  111.  348; 
Masterson  v.  Cheek,  23  111.  72; 
Rivard  v.  Walker,  39  111.  413. 

85.  White  r.  Watts,  118  Iowa  '549. 
92  N.  W.  660. 

This  in  the  theory  that  acceptance 
of  that  which  is  for  the  benefit  of  the 
infant  will  be  presumed.  Masterson 
V.  Cheek,  22,  III.  72. 

86.  Vaughan  v.  Godman,  103  Ind. 
499,  3  N.  E.  257;  Cecil  v.  Beaver,  28 
Iowa  241,  4  Am.  D:c.  174;  Palmer  v. 
Palmer,  62  Iowa  204,  17  N.  W.  463; 
Appeal  of  Miller,  107  Pa.  St.  221 ; 
Luckhart  v.  Luckhart,  120  Iowa  248, 
94  N.  W.  461  ;  Tobin  v.  Bass,  85  Mo. 
654,  55  Am.  Rep.  392. 

87.  In  White  v.  Watts,  118  Iowa 
549.  92  N.  W.  660,  it  is  said  that  an 
acceptance  of  the  deed  when  it  is 
offered  is  a  sufficient  acceptance. 

88.  Bryan  v.  Walsh,  7  111.  557; 
Reed  v.  Douthit,  62  111.  3^8;  Rivard 
V.  Walker.  39  111.  513;  Souverbye  v. 
Alden,  i  Johns.  Ch.   (N.  Y.)  240. 
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D.  Conveyance  by  Third  Party.  —  The  presumption  of  advance- 
ment arises  when  a  man  pays  the  purchase  price  of  real  property 
conveyed  by  a  third  party  to  his  wife  or  child. "^     The  same  pre- 


89.  England.  —  Lord  Grey  v.  Lady 
Grey,  Cas.  t.  Finch,  1677-8,  23  Eng. 
Rep.  Full  Reprint  185;  Lamplugh  v. 
Lai-nplugh,  i  Pr.  Wms.  in;  Taylor 
V.  Taylor,  i  Atk.  386;  Sidmouth  v. 
Sidmouth,  2  Beav.  447;  Jeans  v. 
Cooke,  24  Beav.  513;  Dyer  v.  Dyer, 
2  Cox.  Ch.  92,  (a  leading  case,  very 
frequently  cited  in  England  and  in 
the  U.  S.)  ;  Hepworth  v.  Hepworth, 
II  L.  R.  Eq.  10;  Mumma  v.  Mumma, 
2  Vern.  19;  Murlen  v.  Franklin,  i 
Swan.  13;  Skeats  v.  Skeats,  2  Younge 
&  C.  403- 

In  Finch  v.  Finch,  15  Ves.  Jr.  43, 
Lord  Eldon  said :  "  This  principle  of 
law  and  presumption  is  not  to  be 
firittered  away  by  nice  refinements." 

Alabama.  — Dot  v.  McKinney,  5 
Ala.  719;  Butler  v.  M.  Insurance  Co., 
14  Ala.  777- 

Arkansas.  —  Robinson  v.  Robinson, 
45  Ark.  481 ;  Kemp  v.  Cossart,  47 
Ark.  62,  14  S.  W.  465 ;  Kline  v.  Rag- 
land,  47  Ark.  Ill,  14  S.  W.  474-  Pur- 
chase in  name  of  wife.  White  z'. 
White,  52  Ark.  188,  12  S.  W.  201; 
Bogy  V.  Roberts,  48  Ark.  17,  3  Am. 
St.  Rep.  212,  2  S.  W.  186;  Rhea  v. 
Bagley,  63  Ark.  374,  38  S.  W.  i,039- 
36  L.  R.  A.  86. 

California.  —  Russ  v.  Mebius,  16 
Cal.  350;  Spitler  v.  Kaeding,  133  Cal. 
500,  65  Pac.  104. 

Illinois.  —  Wormley  v.  Wormley,  98 
III.  544;  Maxwell  v.  Maxwell^  109  111. 
588;  Lewis  V.  McGrath,  191  111.  401, 
61  N.  E.  135.  In  each  of  last  three 
cases  purchase  was  in  name  of  wife. 

Indiana.  —  Woolery  v.  Woolery,  29 
Ind.  249,  95  Am.  Dec.  630;  Lochen- 
our  V.  Lochenour,  61  Ind.  595 ;  High- 
am  V.  Vanosdo,  125  Ind.  74,  25  N. 
E.   140. 

lozva.  —  Sunderland  v.  Sunderland, 
19  Iowa  325;  Cotton  v. 'Wood,  25 
Iowa  43 ;  Cecil  v.  Beaver,  28  Iowa 
241,  4  Am.  Dec.   174. 

Kentucky.  —  Doyle  v.  Sleeper,  i 
Dana  531. 

Maine.  —  Lane  v.  Lane,  80  Me.  570, 
16  Atl.  323;  Stevens  v.  Stevens,  70 
Me.  92 ;  Spring  v.  Hight,  22  Me.  408, 
39  Am.  Dec.  587. 
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Maryland.  —  Mutual  Ins.  Co.  i'. 
Deale,  18  Md.  26. 

Massachusetts.  —  Whitten  v.  Whit- 
ten,  3  Cush.  191. 

Michigan.  —  Waterman  v.  Seeley, 
28  Mich.  77. 

Mississippi.  —  Lisloff  v.  Hart,  25 
Miss.  245,  57  Am.  Dec.  203;  Warren 
V.  Brown,  25  Miss.  66,  57  Am.  Dec. 
191 ;  Wilson  v.  Beauchamp,  50  Miss. 
24;  Higdon  V.  Higdon,  57  Miss.  264. 

Missouri.  —  Allen  v.  De  Groodt,  98 
Mo.  159,  II  S.  W.  240,  14  Am.  St. 
Rep.  626;  Viers  v.  Viers,  175  Mo.  444. 
75  S.  W.  395,  citing  prior  Missouri 
cases. 

Nebraska.  —  Bartlett  v.  Bartlett, 
13  Neb.  456,  14  N.  W.  385- 

New  Hampshire.  —  Page  v.  Page, 
8  N.  H.  187. 

Nezv  Jersey.  —  Linker  v.  Linker,  32 
N.  J.  Eq.  174;  Read  v.  Huflf,  40  N. 
J.  Eq.  229;  Hallenback  v.  Rogers,  57 
N.  J.  Eq.  199.  40  Atl.  576. 

Nezv  York.  —  Guthrie  v.  Gardner, 
19  Wend.  414;  (conveyance  in  wife's 
name.)  Astreen  v.  Flannagan,  3  Edw. 
Ch.  279 ;  Green  v.  Telfair,  20  Barb. 
11;  Sanford  v.  Sanford,  61  Barb. 
293 ;  Livingston  v.  Livingston,  2 
Johns.  Ch.  537 ;  Partridge  v.  Havens, 
ID  Paige  Ch.  618. 

Ohio.  —  Parish  v.  Rhodes,  Wright 
339;  Tremper  v.  Barton,  18  Ohio 
418;  Creed  v.  Lancaster  Bank,  i  Ohio 
St.  I. 

Pennsylvania.  —  Phillips  v.  Gregg, 
10  Watts  158,  36  Am.  Dec.  158;  Den- 
nison  v.  Goehring,  7  Pa.  St.  175,  47 
Am.  Dec.  505;  Miller's  Appeal,  40 
Pa.  St.  57,  80  Am.  Dec.  555 ;  Kern  v. 
Howell,  180  Pa.  St.  31S,  57  Am.  St. 
Rep.  641,  36  Atl.  872. 

Tennessee.  —  Dudley  v.  Bosworth, 
10  Humph.  9,  51  Am.  Dec.  690; 
Thompson  v.  Thompson,  i  Yerg.  97. 
Texas.  —  Smith  v.  Strahan,  16  Tex. 
314,  67  Am.  Dec.  622;  Shepherd  v. 
White,  10  Tex.  72;  Higgins  v.  John- 
son, 20  Tex.  389,  70  Am.  Dec.  394. 

In  Hall  V.  Hall,  107  Mo.  loi,  17 
S.  W.  811,  the  court  states  the  rule 
that  the  presumption  of  an  advance- 
ment in  such  cases  is  a   rebutter  of 
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sumption  arises  if  brother  purchase  property  in  name  of  sister  as 
to  whom  he  stands  in  loco  parentis.^'^ 

a.  Improvements  by  Parent.  —  If  a  father  purchase  land,  causing 
conveyance  to  be  made  to  his  son,  and  continues  in  possession  mak- 
ing improvements  on  the  land,  it  will  be  presumed  that  the  improve- 
ments were  intended  as  an  advancement.^^ 

b.  Delivery  Presumed.  —  When  grantee  is  an  infant  or  non 
compos  mentis,  a  delivery  of  the  deed  to  the  parent  is  delivery  to 
grantee,  grantee's  assent  being  presumed.''^  Presumption  of  accept- 
ance is  stronger  in  case  of  an  infant  or  person  under  other  disabil- 
ity, than  in  case  of  one  free  from  disability."^ 

c.  Degree  of  Proof.  —  In  case  of  purchase  by  father  on  account 
of  child,  unless  the  proof  makes  it  clear  that  a  trust  was  intended, 
equity  follows  the  law  and  leaves  the  estate  with  the  child."*     In 


the  presumption  of  a  resulting  trust 
which  usually  arises  when  a  deed  is 
made  to  one  person,  purchase  price 
paid  by  another,  and  says :  "  This 
rebutter  of  the  presumption  of  a  re- 
sulting trust  arising  from  the  relation 
of  the  parties  to  each  other  will  itself 
be  overcome  when  all  the  facts  and 
circumstances  antecedent  to  or  con- 
temporaneous with  the  transaction 
point  clearly  to  an  intention  on  the 
part  of  the  purchaser  to  create  a 
trust." 

In  Brown  v.  Burke,  22  Ga.  574,  the 
court  says :  "  The  rule  would  per- 
haps have  been  more  properly  stated 
in  this  way,  that  whenever  a  man 
purchases  land  in  the  name  of  an- 
other and  pays  the  purchase  money, 
the  land  will  be  held  by  the  person 
to  whom  the  conveyance  is  made  in 
trust  for  him  who  paid  the  consider- 
ation money ;  and  then  to  have  made 
the  purchase  by  a  parent  in  the  name 
of  a  child  an  exception  to  the  rule,  for 
the  reason  that  the  law  will  presume 
that  the  purchase  was  made  as  an 
advancement  to  the  child,  and  that 
that  presumption  may  in  its  turn  be 
rebutted  by  evidence  that  it  was  not 
so  intended.  But  the  authorities  sus- 
tain the  rule  and  exception,  however 
stated." 

Age  of  Child  Showing  Intention. 
When  the  child  is  under  age  it 
(purchase  by  parent  in  name  of 
child)  has  generally  been  considered 
an  advancement.  Bay  v.  Cook,  31 
IH-  336;  Jackson  v.  Matsdorf,  11 
Johns.  (N.  Y.)  91. 

90.     Wife  Purchasing  With  Hus- 


band's Funds.  —  Sunderland  v.  Sun- 
derland, 19  Iowa  325 ;  Parker  v. 
Newitt,  18  Or.  274,  23  Pac.  246 ;  Long 
V.  McKay,  84  Me.  199,  24  Atl.  815. 

If  a  man  execute  a  power  of  at- 
torney, authorizing  his  wife  to  re- 
ceive for  her  own  use  all  money  due 
him,  and  she  uses  money  received 
thereunder  in  purchasing  land,  taking 
deed  in  her  own  name,  an  advance- 
ment to  her  is  presumed.  Whitten  v. 
Whitten,  3  Cush.    (Mass.)    19. 

Contra.  —  But  it  has  been  held  that 
in  case  of  purchase  by  wife  with  hus- 
band's money,  a  trust  results  to  the 
husband.  Persons  v.  Persons,  25  N. 
J.  Eq.  250. 

Purchase  by  Son  With  Father's 
Funds —  In  such  case  an  advance- 
ment to  the  son  is  presumed.  Doug- 
lass V.  Brice,  4  Rich.  Eq.  (S.  C.) 
322;  Higdon  V.  Higdon,  57  Miss. 
264. 

91.  Kemp  v.  Cossart,  47  Ark.  62, 
14  S.  W.  465;  Rhea  v.  Bagley,  63 
Ark.  374,  38  S.  W.  1,039,  36  L.  R.  A. 
86. 

92.  Eastham  v.  Powell,  51  Ark. 
530,  II  S.  W.  823 ;  Hall  V.  Hall,  107 
Mo.  loi,  17  S.  W.  811. 

93.  Hall  V.  Hall,  107  Mo.  loi,  17 
S.  W.  811. 

94.  Arkansas.  —  Bogy  v.  Roberts, 
48  Ark.  17,  2  S.  W.  186,  3  Am.  St. 
211;  Chambers  v.  Michael,  (Ark.), 
74  S.  W.  516. 

Iowa.  —  Sunderland  v.  Sunderland, 
19  Iowa  325. 

Maryland.  —  Insurance  Co.  v.  Deale. 
18  Md.  26,  70  Am.  Dec.  673;  John- 
ston V.  Johnston,  (Md.),  53  Atl.  792. 
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such  a  case  a  resulting  trust  cannot  be  inferred  where  there  is  any- 
thing in  the  relation  of  the  parties,  and  the  facts  of  the  transaction, 
which  would  fairly  go  to  rebut  it."^ 

d.  Presumption  Disputable.  —  Each  of  the  presumptions  created 
by  act  of  a  parent  in  regard  to  a  child,  or  husband  in  regard  to  his 
wife,  is  disputable.®^ 


Missouri.  — Viers  v.  Viers,  175  Mo. 
444,  75  S.  W.  395- 

New  Jersey.  —  Peer  v.  Peer,  11  N. 
J.  Eq.  432;  Read  v.  Huff,  40  N.  J. 
Eq.  229. 

Oregon.  —  Parker  v.  Newitt,  18  Or. 
274,  2^  Pac.  246. 

Tennessee.  —  Dudley  v.  Bosworth, 
10  Humph.  9. 

In  Robinson  v.  Robinson,  45  Ark. 
481,  the  court  says.  "  The  evidence 
necessary  to  overcome  the  presump- 
tion of  an  advancement,  in  a  case  Hke 
this,  and  prove  a  resulting  trust,  must 
not  only  be  distinct  and  credible,  but 
preponderate.  The  acts  proven  should 
not  be  referable  to  a  desire  or  duty 
of  the  father  to  provide  for  the  son, 
or  the  natural  reverence  and  sub- 
mission due  from  children  to  their 
parents.  If  they  are,  the  presump- 
tion of  an  advance  is  sustained." 

England.  —  Jeans  v.  Cooke,  24 
Beav.  513. 

95.  Waterman  v.  Seeley,  28  Mich. 
77- 

96,  Presumption  from  delivery  of 
personal  property  or  money. 

Alabama.  —  Butter  v.  M.  Ins.  Co., 
14  Ala.  "/-/y,  Antrey  v.  Antrey,  2>7 
Ala.  614;  Caldwell  v.  Picken,  39  Ala. 
514;  Clements  v.  Hood,  57  Ala.  459. 

Georgia.  —  Phillips  v.  Chappell,  16 
Ga.  16;  Holliday  v.  Wingfield,  59 
Ga.  206. 

Maryland.  —  Clark  v.  Wilson,  27 
Md.  693 ;  Graves  v.  Spedden,  46  Md. 
527;   Dilley  v.  Love,  61   Md.  603. 

New  Jersey.  —  Hattersley  v.  Bis- 
sett,  51  N.  J.  Eq.  597,  29  Atl.  187, 
40  Am.  St.  532. 

North  Carolina.  —  James  v.  James, 
76  N.  C.  331. 

Pennsylvania.  —  Zeiter  v.  Zeiter,  4 
Watts  212,  28  Am.  Dec.  698. 

Tennessee.  —  Morris  v.  Morris,  9 
Heisk.  814. 

West  Virginia.  —  McClanahan  v. 
McClanahan,  36  W.  Va.  34,  14  S.  E. 
419. 

Vol.  17 


Conveyance     of     Real     Property. 

Presumption  from  conveyance  of  real 
property  by  parent  to  child.  Dis- 
tributees of  Mitchell  v.  Mitchell,  8 
Ala.  414;  Hatch  v.  Straight.  3  Conn. 
31,  8  Am.  Dec.  152;  McCaw^  v.  Burk, 
31  Ind.  56;  Dille  v.  Webb,  61  Ind. 
85 ;  Burton  v.  Baldwin,  61  Iowa  283 ; 
Hattersley  v.  Bissett,  50  N.  J.  Eq. 
577,  25  Atl.  332;  Harper  v.  Harper, 
92  N.  C.  300. 

Purchase  in  Name  of  Wife  or 
Child —  Presumption  from  deed  made 
to  wife  or  child  upon  payment  of  pur- 
chase price  by  husband  or  father. 

England.  —  Sidmouth  v.  Sidmouth, 
2  Beav.  447. 

Alabama.  —  Butter  v.  M.  Ins.  Co., 
14  Ala.  777. 

Arkansas.  —  Milner  v.  Freeman,  40 
Ark.  62;  Robinson  v.  Robinson,  45 
Ark.  481. 

Georgia.  —  Brown  v.  Burke,  22  Ga. 
574- 

Illinois.  —  Taylor  v.  Taylor,  9  111. 
303;  Bay  V.  Cook,  31  111.  336;  Worm- 
ley  V.  Wormley,  98  111.  544. 

Indiana.  —  Hodgson  v.  Macy,  8 
Ind.  121 ;  Higham  v.  Vanasdol,  125 
Ind.  74,  25  N.  E.  140. 

Iowa.  —  Cotton  v.  Wood,  25  Iowa 

43- 

Maryland.  —  Mutual  Ins.  Co.  v. 
Deale,  18  Md.  26. 

Mississippi.  —  Higdon  v.  Higdon, 
57   Miss.  264. 

Missouri.  —  Darrier  v.  Darrier,  58 
Mo.  222;  Hall  V.  Hall,  107  Mo.  loi, 
17  S.  W.  811. 

New  Jersey.  —  Peer  v.  Peer,  11  tJ. 
J.  Eq.  432. 

New  York.  —  Proseus  v.  Mclntyre, 
5  Barb.  424;  Watson  v.  Le  Row,  6 
Barb.  481. 

Ohio.  —  Tremper  v.  Barton,  18 
Ohio  418;  Creed  v.  Lancaster  Bank. 
I  Ohio  St.  I. 

Texas.  —  Shepherd  v.  White,  10 
Tex.  72;  Higgins  v.  Johnson,  20 
Tex.  389,  70  Am.  Dec.  394. 
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e.  Presumptions  May  Be  Rebutted  by  Parol.  —  Parol  testimony 
is  admissible  to  rebut  each  of  these  presumptions,  presumption  from 
delivery  of  money  or  personal  property."^  Proof  of  contemporane- 
ous circumstances  is  admissible  to  rebut  this  presumption;*"*  or  of 
contemporaneous  and  antecedent  circumstances;'"'  or  of  acts  or 
facts  so  immediately  after  the  purchase  as  to  be  fairly  considered 
a  part  of  the  transaction.^ 

f.  Presumption  Supported  or  Overcome.  —  The  presumption  of 
an  intention  to  make  an  advancement  which  arises  when  property 
is  conveyed  or  caused  to  be  conveyed  by  husband  or  father  to  wife 
or  child  may  be  supported  or  overcome  by  direct  evidence  showing 
an  intention  to  make  or  not  to  make  an  advancement  in  a  particular 
case.^ 

g.  Relative  Strength  of  Presumption.  —  The  presumption  of  an 


West  Virginia.  —  McClintock  v. 
Loisseau,  31  W.  Va.  865,  8  S.  E.  612, 
2  L.  R.  A.  81. 

97.  Georgia.  — 'Ph.WW^s  v.  Chap- 
pell,  16  Ga.   16. 

Indiana.  —  Dillman  v.  Cox,  23  Ind. 
440;  Wolfe  V.  Kable,  107  Ind.  s6q, 
8  N.  E.  599. 

Maryland.  —  Graves  v.  Spedden,  46 
Md.  527;  Dilley  v.  Love,  61  Md.  603. 
New   For^.  —  Beebe  v.  Estabrook, 
II  Hun  523. 

Presumption  from  Direct  Convey- 
ance of  Realty.  _  Harper  v.  Harper, 
90  N.  C.  30G;  Hattersley  v.  Bissett,  50 
N.  J.  Eq.  577,  25  Atl.  332. 

Agreement  by  Wife  to  Convey. 
Parol  testimony  is  admissible  to  show 
a  contemporaneous  verbal  agreement 
by  wife  to  convey  to  her  husband  or 
assigns,  land  caused  to  be  deeded  to 
her.     Cotton  v.  Wood,  25  Iowa  43. 

Purchase  by  husband  or  parent  in 
name  of  wife  or  child. 

Arkansas.  —  Chambers  v.  Michael, 
(Ark.),  74  S.  W.  516. 

California.  —  Faylor  v.  Faylor,  136 
Cal.  92,  68  Pac.  482. 

Missouri.  —  Viers  v.  Viers,  175  Mo. 
444,  75  S.  W.  395. 

New  Hampshire.  —  Dickinson  v. 
Davis,  43  N.  H.  647,  80  Am.  Dec. 
202;  Lahey  v.  Brodcrick,  (N!  H.), 
55  Atl.  354. 

New  Jersey.  —  Peer  v.  Peer,  11  N. 
J.  Eq.  432. 

A^fit;  York.  —  Jackson  v.  Mats- 
dorf,  II  Johns.  91;  Livingston  v. 
Livingston,   2  Johns.   Ch.   537. 

West  Virginia.  —  McClintock  v. 
'Loisseau,  31  W.  Va.  865,  8  S.  E.  612. 


Purchase  Price  Not  Paid  by  Gran- 
tee—  Parol  evidence  is  admissible 
to  show  that  the  purchase  price  was 
not  paid  by  the  nominal  purchaser. 
Wilson  V.  Beauchamp,  44  Miss.  556, 
s.  c.  50  Miss.  24. 

98.  Guthrie  f.  Gardner,  19  Wend. 
(N.  Y.)  414;  Peer  v.  Peer,  11  N.  J. 
Eq.  432;  Williams  v.  Williams,  32 
Beav.  370. 

99.  Wilson  v.  Beauchamp,  44  Miss. 
556,  s.  c.  50  Miss.  24. 

For  circumstances  held  sufficient 
to  rebut  the  presumption  of  a  result- 
ing trust,  see  Hall  v.  Hall,  107  Mo. 
loi,  17  S.  W.  811,  in  which  the 
court  says :  "  There  are  many  cir- 
cumstances which,  to  our  minds,  tend 
strongly  to  rebut  the  presumption 
that  the  conveyance  in  this  case  was 
intended  as  an  advancement.  So 
far  as  appears  from  the  record,  this 
was  the  bulk  of  the  property  owned 
by  defendant  at  the  time.  A  part  of 
the  money  used  belonged  to  his 
brother.  He  had  lived  on  this 
little  tract  previously,  and  evidently 
bought  it  for  a  home  for  himself  and 
family;  and  no  provision  was  made 
for  his  wife  or  other  members  of  his 
family.  The  disposition  of  all  his 
property  for  the  benefit  of  one  child 
is  not  consonant  with  common  sense 
or  common  justice." 

1.  Wilson  V.  Beauchamp,  50  Miss. 
24. 

2.  Presumption  S  t  r  e  n  gthened. 
Similar  Gifts  To  Others Tlie  pre- 
sumption is  strengthened  by  proof 
that  on  similar  occasions  the  parent 
had  given  property  of  the  same  na- 
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ture  and  about  the  same  value  to 
other  children.  Smith  v.  Montgom- 
ery, 5  T.  B.  Mon.   (Ky.)  502. 

Relative  Value  of  Land  Conveyed. 

—  In  case  of  a  conveyance  of  land 
from  parent  to  child  the  presump- 
tion of  an  intended  advancement  is 
strengthened  when  the  value  of  the 
land  conveyed  bears  any  considerable 
proportion  to  grantor's  entire  estate. 
Dutch's  Appeal,  57  Pa.  St.  461 ;  Ap- 
peal of  Miller,  107  Pa.  St.  221 ; 
Storey's  Appeal,  83  Pa.  St.  89. 

Land  Purchased  With  Money 
Obtained     from    Grantee's     Mother. 

—  When  a  father  causes  land  to  be 
conveyed  to  his  son,  the  presumption 
that  an  advancement  was  intended  is 
strengthened  by  the  fact  that  the 
money  paid  for  the  land  came  to  the 
father  from  the  estate  of  grantee's 
mother.  Taylor  v.  Taylor,  9  111.  303- 
Or  by  proof  that  child  receiving 
money  from  parent  was  of  full  age, 
and  the  only  other  heir  affected  is  a 
minor.  In  re  Sherman's  Estate,  35 
N.  Y.  St.  243,  13  N.  Y.  Supp.  881. 

Presumption  Strengthened  By  Cir- 
cumstances.  —  The  presumption 
gains  further  strength  from  the  fact 
that  the  father  entered  in  a  book 
called  "family  register"  charges 
against  the  son  for  both  the  bond  and 
the  money  expended,  expressly  direct- 
ing that  the  money  paid  for  farming 
utensils  bear  no  interest,  but  remain 
charged  till  parents'  death  and  then 
be  deducted  from  the  son's  share ;  but 
making  no  such  provision  as  to  the 
bond.  The  court  says  these  indica- 
tions of  his  purpose  "are  too  clear 
for   doubt."     High's   Appeal,   21    Pa. 

St.  283.  .      «       * 

Payment  of  Interest  by  Grantee. 

The  presumption  is  not  overcome  by 
the  fact  that  the  grantor  required  the 
grantee  to  pay  interest  upon  the 
amount  recited  as  consideration  for 
the  conveyance,  it  being  shown  that 
he  was  not  required  to  pay  the  prin- 
cipal. Ruch  V.  Biery,  iio  Ind.  444, 
II  N.  E.  312. 
Reservations  in  Deed —  Restraint 

Upon  Alienations Nor  by  the  fact 

that  grantor  reserved  to  himself  a 
life  estate  in  the  grantor  premises. 
Graves  v.  Spedden,  46  Md.  527;  or 
reserved  the  right  to  use  and  enjoy 
the  property  during  his  lifetime. 
Hughey  v.  Eickelberger,  11  S.  C.  36; 
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or  placed  restrictions'  upon  grantee's 
right  of  alienation.  Graves  v.  Sped- 
den, 46  Md.  527. 

The  presumption  of  an  intention 
to  make  advancement  is  not  over- 
come by  proof  that  a  father  promised 
his  son  that  if  he  would  remain  at 
home,  the  father  would  give  him  an 
acre  of  land,  when  it  is  shown  that 
the  deed  was  not  made  for  twelve 
years,  that  the  son  worked  his  fath- 
er's farm  on  shares,  and  none  of 
grantee's  seven  brothers  and  sisters 
testifies.  Jakolete  v.  Danielson,  (N. 
J.  Eq.),  13  Atl.  850. 

Presumption  Overcome.  —  Motive 
for  Treating  Transaction  as  Gift. 
The  presumption  of  an  intent  to  make 
an  advancement  is  rebutted  by  proof 
that  as  a  reason  for  making  a  cer- 
tain transfer  of  property,  the  decedent 
stated  that  his  daughters  to  whom  he 
had  delivered  the  property  in  ques- 
tion had  treated  him  with  tenderness 
and  devotion ;  and  by  proof  that  while 
the  funds  in  question  were  in  the 
hands  of  a  custodian,  he  had  never 
attempted  to  exercise  control  over 
them,  although  he  had  funds  of  his 
own  in  the  same  custody.  Cecil  v. 
Cecil,  20  Md.   153. 

Rebutted     by     Possession     Under 

Claim    of    Title The    presumption 

of  advancement  was  held  rebutted  by 
circumstances  that  the  parent  con- 
tinued in  possession  of  the  land  in 
question,  claiming  title  under  a  writ- 
ten agreement  which  she  retained  in 
her  possession  as  evidence  of  her 
title.     Peer  v.  Peer,  11  N.  J.  Eq.  432. 

Conveyance  in  Pursuance  of  Moral 
Duty.  —  The  presumption  of  an  in- 
tent to  make  advancement  is  over- 
come by  proof  showing  that  the 
parent  made  the  conveyance  to  his 
child  in  pursuance  of  a  moral  duty. 
Beakhust  v.  Crumby,  18  R.  I.  689,  31 
Atl.  753,  30  Atl.  453;  HoUister  v. 
Attmore,  58  N.  C.  373-  ^ 

In  Crumley  v.  Crumley,  63  N.  J. 
Eq.  568,  52  Atl.  381,  a  father  pur- 
chased real  property  for  his  son.  The 
son  testified  that  his  father  had  often 
stated  to  him  that  the  land  had  been 
purchased  with  funds  received  by  the 
father  from  the  son's  mother.  A 
brother  of  grantor  testified  that  gran- 
tor had  told  him  that  he  intended  to 
keep  his  first  wife's  money  until  he 
could   find   a    place   to   invest   it    for 
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intended  advancement  is  stronger  when  property  is  purchased  by  a 
husband  in  the  name  of  his  wife,  than  when  purchased  by  father  in 
name  of  his  child.^ 

Stronger  in  Regard  to  Realty  Than  Personalty.  —  The  presumption 
of  an  advancement  is  stronger  in  regard  to  real  property,  on  the 
theory  that  it  affords  the  child  benefits  more  consistent  with  the  idea 
of  a  permanent  settlement  than  would  be  conferred  by  conveyance 
of  personal  property.* 

h.  Parol  Proof.  —  Generally.  —  Besides  the  specific  instances 
hereinbefore  and  hereinafter  noted  in  which  parol  proof  is  admissi- 
ble, there  are  other  purposes  for  which  it  may  be  introduced,^  as 
to  show  intent  of  parent  in  making  purchase  in  name  of  a  child.® 

Conversations  Among  Heirs.  —  Evidence  of  conversations  between 
heirs  several  years  after  the  death  of  their  father,  to  the  effect  that 
one  of  the  heirs  stated  that  he  was  willing  to  pay  the  estate  the 
amount  he  had  received  from  his  father,  if  others  would  do 
likewise,  and  that  they  agreed  to  do  so,  is  not  sufficient  to  give  the 
character  of  advancements  to  sums  of  money  given  by  the  father.'' 

i.  Evidence  as  to  Acts  of  Parties  to  Shozv  Intention. — The 
acts  of  the  parties  may  be  proved  to  show  the  intention  with  which  a 
certain  payment  or  transfer  w'as  made.^  When  property  is  pur- 
chased in  name  of  wife  or  child,  evidence  of  acts  or  circumstances 
subsequent  to  the  conveyance  are  not  admissible  to  show    that    a 


her  son,  and  that  after  the  property 
was  purchased  the  father  told  witness 
that  it  was  purchased  with  his  first 
wife's  money. 

It  was  held  that,  as  the  father  was 
actuated  by  a  desire  to  fulfill  a  moral 
obligation  to  his  son,  the  presump- 
tion of  an  intent  to  make  an  advance- 
ment was  overcome. 

3.  Whitten  v.  Whitten,  3  Cush. 
(Mass.)  191 ;  Wilson  v.  Beauchamp, 
50  Miss.  24;  Ins.  Co.  V.  Deale,  18  Md. 
26,  79  Am.  Dec.  673 ;  Johnston  v. 
Johnston,   (Md.),  53  Atl.  792. 

4.  Parks  v.  Parks,  19  Md.  323. 

5.  Parol  Admissible.  —  To  show 
that  conveyance  to  heir  was  made 
in  consideration  of  his  agreement  to 
accept  it  in  full  of  his  share  of  his 
parent's  estate.  Long  v.  Long,  19 
III.  App.  383.  To  show  whether  a 
certain  delivery  of  money  or  property 
from  parent  to  child  was  intended  as 
a  gift  or  an  advancement.  Johnson 
V.  Belden,  20  Conn.  322 ;  Woolery  v. 
Woolery,  29  Ind.  249,  95  Am.  Dec. 
630;  Wolfe  V.  Kable,  107  Ind.  565,  8 
N.  E.  599- 

6.  Lumplugh  V.  Lumplugh,  i  Pr. 
Wms.    III. 


Parol  evidence  is  admissible  to 
show  an  agreement  between  father 
and  son  by  which  father  agrees  to 
convey  real  property  to  son,  when 
the  question  is,  did  the  transaction 
constitute  an  advancement.  Parker 
V.  McClure,  5  Abb.  Pr.  (N.  S.)  (N. 
Y.)  97. 

7.  Shrady  z>.  Shrady,  42  App.  Div. 
9,  58  N.  Y.  Supp.  546. 

8.  Contemporaneous  Acts  of  De- 
cedent—  Morris  v.  Morris,  9  Heisk. 
(Tenn.)  814;  Sidmouth  v.  Sidmouth, 
12  Beav.  447. 

In  general,  extrinsic  evidence  to 
defeat  an  advancement  and  establish 
a  trust,  as  against  the  grantee  and 
those  holding  under  him,  must  con- 
sist of  matters  substantially  con- 
temporaneous with  the  purchase  or 
convej'ance,  so  as  to  be  fairly  con- 
nected with  the  transaction.  McClin- 
tock  V.  Lisseau,  31  W.  Va.  865,  8  S. 
E.  612,  2  L.  R.  A.  81. 

Contemporaneous  and  Subsequent. 
But  it  has  been  held  that  concurrent 
and  subsequent  acts  may  be  proved 
to  show  intention.  Johnson  v.  Bel- 
den, 20  Conn.  322. 
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resulting  trust  and  not  an  advancement  was  intended.® 

j.  Writings.  —  The  intention  with  which  an  act  alleged  as  an 
advancement  was  done  may  be  shown  by  writings  signed  by  donor 
or  donee  —  thus  written  entries  made  by  testator  and  relating  to 
transactions  claimed  to  be  an  advancement  may  be  admitted. ^° 

Parol  Proof  in  Connection  "With  Entries.  —  Parol  proof  is  admissible 
to  explain  entries,  or  to  support  presumption  created  thereby.^^ 

k.  Entries  in  Books.  —  Entries  in  books  kept  by  parent,  or 
imder  his  direction,  are  admissible  to  show  his  intention  with  regard 
to  money  or  property  delivered  by  him  to  his  children.^^ 


9.  Christy  v.  Courtenay,  13  Beav. 
96;  Jeans  v.  Cook,  24  Beav.  513; 
Dyer  v.  Dyer,  2  Cox.  Ch.  92 ;  Crabb 
V.  Crabb,  i  Myl.  2  K.  511,  7  Con. 
Eng.  Ch.  Rep.  146. 

In  Johnston  v.  Johnston,  (Md.),  53 
Atl.  792,  it  is  said  that  "  Subseqeunt 
acts  or  declarations  of  the  purchaser, 
or  any  other  matter  arising  ex  post 
facto,  cannot  be  admitted  for  the 
purpose,  ahhough  they  be  of  the  most 
unequivocal  and  conclusive  descrip- 
tion." 

In  Pole  V.  Pole,  i  Ves.  Sr.  76,  it  is 
said  that  the  presumption  of  advance- 
ment in  such  case  may  be  rebutted  by 
subsequent  acts,  but  it  seems  that  the 
subsequent  acts  there  admitted  were 
acts  of  the  grantee.  In  Sampson  v. 
Sampson,  4  Serg.  &  R.  (Pa.)  329, 
parent's  acts  of  ownership  after  the 
conveyance  were  permitted  to  be 
shown. 

10.  Distributees  of  Mitchell  v. 
Mitchell,  8  Ala.  414;  Sims  v.  Sims,  39 
Ga.  108. 

11.  Parol  Proof  Admissible  to  Ex- 
plain  Entries Where    father   kept 

an  account  of  moneys  delivered  to  his 
son.  it  is  competent  to  show,  by  parol, 
to  what  these  entries  related.  Dis- 
tributees of  Mitchell  v.  Mitchell,  8 
Ala.  414.  In  this  case  it  was  held 
that  it  might  be  shown,  by  parol,  that 
certain  entries  in  an  account  were 
entries  of  money  spent  for  the  son's 
education,  in  order  to  show  that  the 
relation  of  debtor  and  creditor  did 
not  exist,  or  that  an  advancement  was 
not  intended.  It  was  also  held  in 
this  case  that  it  was  proper  to  intro- 
duce in  evidence  a  conversation  be- 
tween decedent  and  his  wife  relating 
to  the  account  for  the  purpose  of 
showing  that  decedent  did  not  intend 
the  entries  as  evidence  of  an  inten- 
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tion  to  make  an  advancement  or  to 
create  the  relation  of  debtor  and 
creditor. 

Parol  testimony  is  also  admissible 
to  support  book  entries  made  by  de- 
cedent showing  advancements  to  his 
children.  In  re  Moore,  61  N.  J.  Eq. 
616,  47  Atl.  731. 

12.  "Family  Book."_En  t  ri  e  s 
made  by  decedent  in  a  book  called 
*'  Family  Book,"  kept  by  him,  and 
containing  a  record  of  money  and  per- 
sonal property  furnished  to  his  chil- 
dren, are  admissible  to  show  his  in- 
tention. Alengel's  Appeal,  116  Pa. 
St.  292,  9  Atl.  439. 

Entries  in  General  Account  Book. 
Entries  made  in  a  book  in  which  tes- 
tator kept  his  general  accounts  are 
admissible  to  show  his  intent  in  fur- 
nishing money  to  a  child.  Millers 
Appeal,  40  Pa.  St.  57,  80  Am.  Dec. 
555.  In  this  case  decedent  furnished 
money  to  one  of  his  sons  from  time 
to  time,  and  made  an  entry  of  each 
sum  in  a  book  in  which  he  kept  his 
general  accounts,  and  not  in  a  book 
purporting  to  be  a  family  book.  It 
was  claimed  that  the  money  was  fur- 
nished as  an  advancement.  The 
court  held  that  if  the  money  was  fur- 
nished as  a  gift,  or  to  pay  for  the 
child's  education,  or  as  a  debt,  it 
would  not  be  treated  as  an  advance- 
ment. The  court  also  held  that  tes- 
tator's entries  were  competent  to 
show  the  intent  with  which  he  fur- 
nished the  money.  The  court  says: 
"  It  matters  not  that  sums  of  money 
are  not  properly  chargeable  in  a 
book  of  original  entries.  That 
would  be  important  in  an  action  be- 
tween the  father  and  the  son;  but 
it  is  of  no  consequence  when  we  are 
seeking  only  for  the  intention  of  the 
father.     We    know    that    money    is 
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(1.)  Subsequent  Entries  or  Memoranda  Inadmissible.  —  Entries  by 
parent  in  an  account  book,  made  subsequent  to  transactions  claimed 
to  have  been  intended  as  advancement,  are  inadmissible  as  against 
die  heir.^^ 

(2.)  Entries  Alone  Not  Sufficient  to  Show  Advancement.  —  Book  en- 
tries alone  are  not  sufficient  evidence  of  the  fact  of  advancement, 
although,  when  fact  is  shown  aliunde,  entries  are  admissible  to  show 
intention.^*     But  it  has  been  held  that  when  decedent  makes  charge 


often  thus  charged,  and  though  it 
cannot  be  recovered  on  such  evidence, 
it  is  not  to  be  doubted  that  it  is  gen- 
erally intended  as  a  memorandum  of 
a  debt,  and  a  means  of  enforcing  pay- 
ment. In  Ashley's  Appeal,  4  Pick. 
(Mass.)  21,  it  w^as  ruled  that  sums 
of  money,  charged  by  a  parent  against 
his  child  in  the  usual  way  of  keeping 
accounts,  are  not  to  be  treated  as  ad- 
vancements under  the  Massachusetts 
statutes." 

Entries  Tacked  Into  Book — It 
has  been  held  that  memoranda  made 
by  decedent,  or  by  the  order,  and 
tacked  into  a  book  wherein  he  kept 
his  accounts  as  justice  of  the  peace, 
as  administrator  of  some  estates,  and 
charges  and  settlements  against  neigh- 
bors, and  not  in  the  regular  account 
book  of  his  store,  were  sufficient 
memoranda  within  the  meaning  of  a 
statute  requiring  advancements  to  be 
evidenced  by  charge  or  memoran- 
dum in  writing.  Fellows  v.  Little,  46 
N.  H.  27. 

Entry   in   General   Account Not 

Hade  to  5how  Charge If  decedent 

enters  the  account  of  personal  prop- 
erty delivered  to  a  child  in  a  book 
in  which  he  keeps  his  debtor's  ac- 
counts and  accompanies  the  entry 
with  a  declaration  that  is  made  not 
for  the  purpose  of  showing  a  charge, 
but  for  his  own  gratification,  no  pre- 
sumption arises  that  the  transaction 
was  intended  as  an  advancement. 
Johnson  v.  Belden,  20  Conn.  322. 

Books  of  Partnership.  —  Entries 
made  in  books  of  a  partnership  of 
which  decedent  was  a  member  are  ad- 
missible when  it  appears  that  he  kept 
no  books  of  his  own,  and  when  in 
his  will  he  directs  that  his  children 
be  charged  with  advancements  evi- 
denced by  entries  in  "  my  books  of 
account."  Lawrence  v.  Lindsay,  68 
N.  Y.  108. 


Entries    in    General Will.  —  In 

Hicks  V.  Gildersleeve,  4  Abb.  Pr.  (N. 
Y.)  I,  to  show  that  advancements  had 
been  made,  a  party  offered  in  evi- 
dence a  book  of  accounts  shown  to 
have  come  from  possession  of  the  in- 
testate, to  have  been  used  by  him 
many  years,  and  to  contain  accounts 
and  charges  in  his  favor  against  many 
persons.  Certain  entries  of  charges 
against  his  children  were  not  in  his 
handwriting  but  were  accounted  for. 
A  document  purporting  to  be  a  will, 
but  which  was  admitted  not  to  be 
valid  or  properly  executed,  was  also 
produced. 

13.  Nelson  v.  Nelson,  go  Mo.  460. 
2  S.  W.  413;  McDonald  v.  McDon- 
ald, 86  Mo.  App.  122;  Christy  v. 
Courtenay,  13  Beav.  96. 

Subsequent  Entries  by  Third 
Party — If  deed  from  parent  to 
child  reciting  pecuniary  consideration 
is  claimed  to  have  been  made  as  an 
advancement,  and  certain  entries  in 
a  book  are  rehed  upon  to  show  de- 
cedent's intention,  they  can  not  be 
considered  when  the  character  of  the 
book  is  not  shown,  and  when  it  ap- 
pears that  the  entries  were  made  by 
the  daughter  of  testator  a  year  after 
execution  of  the  deed,  it  not  appearing 
that  they  were  made  by  direction  of 
decedent.  Weatherwax  v.  Woodin, 
20  Hun  (N.  Y.)  518. 

14.  Lawrence  v.  Lindsay,  68  N.  Y. 
108,  reverses  s.  c.  as  reported  in  7 
Hun  614,  the  lower  court  holding  the 
entries  sufficient  to  show  advance- 
ments. On  a  final  accounting  in  the 
estate  before  the  court  it  was  proven 
by  evidence  aliunde  that  advance- 
ments were  made,  and  that  the  book 
entries  in  question  were  intended 
as  evidence  thereof.  It  was  also 
shown  that  testator  caused  the  debit 
entries  showing  charges  to  be  bal- 
anced by  certain  credit  entries  made 
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in  writing  against  an  heir,  the  writing  is  evidence  not  only  of  his 
intent,  but  of  the  fact  of  advancement.^^ 

1.  Receipt  of  Heir  Admissible.  —  Receipt  of  heir  stating  that 
property  delivered  to  him  by  parent  is  to  be  deducted  from  his  dis- 
tributive share  is  admissible  against  the  heir,  as  showing  an  intention 
to  make  advancement.  But  the  heir's  receipt  is  not  conclusive 
against  him  or  those  claiming  under  him.^^ 

Effect  of  Eeceipt.  —  Where  parent  conveys  land  to  son  by  deed 
reciting  money  consideration  and  son  executes  a  receipt  stating  that 


with  intent  to  cancel  the  debit  en- 
tries. Held,  that  the  proof  did  not 
establish  an  intention  to  make  an 
advancement.    Lawrence  v.  Lawrence, 

4  Redf.    (N.  Y.)    278. 

To  same  effect  see  Hoak  v.  Hoak, 

5  Watts  (Pa.)  80. 

In  this  case  it  was  held  that  the 
heir  claimed  to  have  been  advanced 
might  prove  declarations  of  decedent 
to  the  effect  that  some  of  the  charges 
were  greater  than  they  should  have 
been.  Also  to  effect  that  book  en- 
tries alone  are  not  sufficient,  but  that 
fact  of  advancement  must  be  shown 
by  other  evidence.  See  Benjamin  v. 
Dimmick,  4  Redf.  (N.  Y.)  7;  Marsh 
V.   Brown,   18  Hun    (N.   Y.)    319. 

See  also  Sherwood  v.  Smith,  23 
Conn.  516. 

In  re  Moore,  61  N.  J.  Eq.  616,  47 
Atl.  731,  it  was  held  that  where  will 
provided  that  such  advancements  as 
should  be  indicated  by  entries  be  de- 
ducted from  a  child's  distributive 
share,  a  mere  entry,  unless  advance- 
ments have  in  fact  been  made,  will 
not  suffice. 

To  same  effect  see  McClintock's 
Appeal,  58  Mich.  152,  24  N.  W.  549, 
where  it  is  held,  while  such  entries 
are  admissible  to  show  with  what  in- 
tent decedent  made  a  certain  payment, 
they  are  not  alone  admissible  to  show 
the  fact  of  advancement.  To  same 
effect  in  Hicks  v.  Gildersleeve,  4  Abb. 
Pr.    (N.  Y.)    I. 

Entries  Evidence  of  Fact  Under 
Statute —  In  Georgia,  under  statute, 
memoranda  of  advancements,  made  by 
decedent,  are  evidence  of  the  fact  of 
advancement.  Sims  v.  Sims,  39  Ga. 
108,  99  Am.  Dec.  450. 

15.  Haverstock  v.  Sarbach,  i 
Watts  &  S.   (Pa.)   390. 

16.  Clements  v.  Hood,  57  Ala. 
459;  Adams  v.  Cowen,  177  U.  S.  471, 
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78  Fed.  536;  Marshall  v.  Coleman. 
187  111.  556,  58  N.  E.  628. 

Receipt  Not  Overcome.  —  Aided 
by  Presumption — 'In  an  action  for 
distribution  of  an  estate,  plaintiff 
claiming  that  certain  sums  were  not 
received  as  advancements,  defend- 
ants claiming  that  they  were,  the 
proof  showed  that  each  child  had  ex- 
ecuted to  his  father  a  receipt  stating 
that  the  money  given  to  him  was 
received  as  an  advancement.  The 
only  evidence  to  the  contrary  was 
that  of  witnesses  each  of  whom 
stated  that  decedent  had  stated  in 
conversation  that  he  had  received 
certain  money  from  his  wife, 
mother  of  plaintiffs,  under  an  agree- 
ment to  hold  it  for  their  children, 
and  that  his  payments  had  been  made 
in  pursuance  of  that  agreement. 
Held,  that  the  testimony  of  these 
witnesses  would  not  outweigh  the 
presumption  that  decedent  had  re- 
ceived the  money  by  virtue  of  the 
marital  relation,  and  the  statements 
in  the  receipts.  Parker  v.  Parker,  10 
Ky.  L.  Rep.  929,  11  S.  W.  91. 

Receipt  Inadmissible After-made 

Will.  —  If  a  father  give  his  child 
money  by  way  of  advancement, 
taking  his  receipt  therefor,  and  after- 
wards make  a  will  leaving  a  legacy 
to  the  child  so  advanced,  the  receipt 
is  not  admissible  against  the  legatee 
in  an  action  to  recover  the  legacy. 
Jones  V.  Richardson,  5  Mete.  (Mass.) 
247.  In  this  case  Shaw,  C.  J.,  says : 
"  Had  the  father  died  intestate,  these 
receipts  would  have  been  good  evi- 
dence of  advancements ;  but  when  a 
man  makes  his  will,  all  prior  advance- 
ments are  considered  merged,  and  the 
testator  must  be  deemed  to  have 
graduated  the  amount  of  his  legacy 
to  his  daughter  with  reference  to 
prior  advancements." 
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he  has  received  a  certain  sum  as  his  full  share  of  his  parents'  estate, 
the  conveyance  constitutes  an  advancement  in  full,  and  the  children 
of  the  advanced  heir  are  barred. ^^ 

m.  Recitals  in  Deed  Equivalent  to  Receipt.  —  A  deed  to  an 
heir  stating  that  the  conveyed  property  is  in  full  of  all  grantee's 
claims  against  his  father's  estate  is,  when  accepted,  equivalent  to  a 
receipt  for  an  advancement  in  full,^^  and  is  bindmg  on  children 
of  deceased  heir.^^ 

n.  Wills.  —  Wills  of  parties  to  transactions  claimed  to  be 
advancements  are  admissible  or  inadmissible  as  shown  in  the  notes. ^^ 

(1.)  Papers  Referred  to  in  Will.  —  Papers  referred  to  in  a  will  for 
the  purpose  of  showing  what  sums  should  be  charged  as  advance- 
ments are  admissible.^^ 

o.  Miscellaneous  Writings.  —  Reference  is  made  in  the  notes 
to  cases  in  which  certain  writings  have  been  held  sufficient  or 
insufficient  to  establish  an  intention  to  make  advancement.** 


Receipt  as  Part  of  Res  Gestae. 
Receipt  of  one  heir  for  money  paid 
as  an  advancement  is  admissible  to 
show  that  certain  deeds  executed  by 
decedent  to  other  heirs  were  intended 
as  advancements,  if  the  receipt  was 
executed  with  the  deeds  and  as  part 
of  the  same  transaction.  Heady  v. 
Brown,  151  Ind.  75,  49  N.  E.  805,  51 
N.  E.  85. 

17.  Smith  V.  Smith,  59  Me.  214; 
Power's  Appeal,  63  Pa.  St.  443. 

But  if  such  receipt  is  executed  by 
son-in-law,  it  has  no  binding  effect, 
although  he  had  absolute  power 
over  his  wife's  property.  Needles  v. 
Needles,  7  Ohio  St.  432,  70  Am.  Dec. 

85. 

18.  Roberts  v.  Coleman,  37  W. 
Va.  143,  16  S.  E.  482;  Coffman  v. 
Coffman,  41  W.  Va.  8,  23  S.  E.  523; 
Kershaw  v.  Kershaw,   102  111.  307. 

19.  Coffman  v.  Coffman,  41  W. 
Va.  8,  23  S.  E.  523- 

20.  Will     of    Child.  —  Admissible 

to    Rebut    Presumption Statement 

in  an  after-made  will  of  the  child 
may  be  offered  to  rebut  the  pre- 
sumption of  advancement,  and  show 
a  resulting  trust.  Shepherd  v. 
White,  10  Tex.  72.  In  this  case  a 
father  paid  the  purchase  price  of 
land,  causing  deed  to  be  made  to  his 
son.  The  son  in  his  will  stated  that 
the  original  understanding  was  that 
his  father  was  to  have  the  land. 
This  was  held  sufficient  as  a  writing 
to    show    that    the    parties    intended 


a  resulting  trust,  and  not  an  advance- 
ment, s.  c.  II  Tex.  346,  and  same 
principle   announced. 

Will     Inadmissible     to     Change. 

Advancement     to     Debt When     a 

parent  takes  his  son's  note  as  a  mere 
memorandum  of  an  advancement,  his 
will,  subsequently  made,  is  not  proper 
evidence  of  an  intention  to  create  a 
debt  instead  of  an  advancement. 
Buscher  v.  Knapp,  107  Ind.  340,  8 
N.  E.  263.  To  same  effect,  see 
Higham  v.  Vanosdol,  125  Ind.  74,  25 
N.  E.   140. 

Subsequent  Will Sufficiency —  If 

decedent  in  a  will  made  many  years 
after  the  transaction  claimed  to  have 
been  intended  as  an  advancement 
state  that  he  has  fully  advanced  a 
certain  child,  this  declaration  alone 
is  not  sufficient  evidence  of  the  fact 
of  advancement.  Cleaver  v.  Spurl- 
ing,  2  Pr.  Wms.  526. 

21.  In  re  Moore,  61  N.  J.  Eq. 
616,  47  Atl.  731.  In  this  case  a 
testator  provided  in  his  will  that 
advancements  should  be  charged 
against  his  children  as  shown  by 
papers  to  be  executed  by  him  sub- 
sequent to  making  of  will.  It  was 
held  that  these  papers  were  admis- 
sible, and  were  not  objectionable  on 
the  ground  that  their  introduction 
would  be  an  attempt  to  change  or 
add  to  the  will. 

22.  Insufficient.  —  Provision  of 
Deed  to  Change  Debt  to  Advance- 
ment—  When  parent  conveys  prop- 
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p.  Statute  Requiring  Writing.  —  What  Writing  Sufficient. 
When  statute  provides  that  a  transfer  of  property  shall  be 
deemed  an  advancement  when  so  stated  in  the  grant,  or  charged 
by  the  parent  in  writing,  or  acknowledged  in  writing  signed  by  the 
heir  to  be  such,  the  grant,  entry  or  acknowledgment  must  show  that 
the  property  in  question  was  transferred  as  an  advancement,  a 
simple  statement  of  the  fact  of  transfer  not  being  sufficient.^^  In 
the  notes  reference  is  made  to  cases  in  which  certain  writings  have 
been  held  sufficient  or  insufficient  to  show  advancements  where 
statute  requires  writings  to  show  donor's  intention.-* 


erty  in  trust  for  her  children,  a  pro- 
vision in  the  trust  deed  to  the  effect 
that  advances  to,  and  debts  due  from, 
the  children  shall  be  considered  parts 
of  the  trust  estate,  is  not  evidence  of 
an  intention  to  change  debts  into  ad- 
vancements. Sprague  v.  Moore,  130 
Mich.  92,  89  N.  W.  712. 

Signature  to  Bank  Book — If 
father  deposits  money  in  a  bank  for 
the  benefit  of  his  children,  the  entry 
in  the  signature  book  of  the  bank 
being  of  his  own  nime  as  trustee,  and 
the  pass  book  being  issued  to  him  as 
trustee,  the  transaction  does  not  con- 
stitute an  advancement  to  the  chil- 
dren ;  and  when  statute  requires  ad- 
vancements to  be  evidenced  by  a 
memorandum,  the  entry  of  decedent's 
name  on  the  account  books  of  the 
bank  and  in  his  pass  book,  and  his 
signature  on  the  signature  book,  do 
not  constitute  such  memorandum. 
Atkinson,  Petitioner,  16  R.  I.  413,  27 
Am.  St.  745,  16  Atl.  712. 

23.  Deed.  —  Wilkinson  v.  Thomas, 
128  111.  363,  21  N.  E.  596;  Bartmess 
V.  Fuller,  170  111.  193,  48  N.  E.  452; 
Power  V.  Power,  91  Mich.  587,  52  N. 
W.  60. 

In  Bullard  v.  Bullard,  5  Pick. 
(Mass.)  527,  a  deed  from  father  to 
son  recited  a  consideration  of  love 
and  affection  and  the  sum  of  $200, 
but  did  not  state  the  object  of  the 
conveyance,  and  made  no  statement 
as  to  advancement  or  not.  It  was 
held  that  the  deed  was  not  evidence 
of  an  intention  to  make  an  advance- 
ment of  a  sum  equal  to  the  excess  in 
value  of  the  land  over  $200. 

Entries     in     Books Entries     in 

books  must  show  that  the  money  or 
property  charged  was  delivered  as  an 
advancement.  Young  v.  Young,  204 
111.  430,  68  N.  E.  532. 
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In  Bigelow  v.  Poole,  10  Gray 
(Mass.)  104,  decedent  kept  a  book 
upon  the  title  page  of  which  ap- 
peared the  following:  "Small  book 
referred  to  in  my  last  will  and  testa- 
ment, dated  Aug.  2,  1843,  showing 
the  moneys  I  have  advanced  to  my 
children,  severally,  and  to  which  I 
shall  give  credit  to  any  or  each  of 
them,  as  they  may  pay  me  from  time 
to  time.  Revised  and  corrected  Aug. 
7th,  1847,  on  making  another  last 
will  and  testament."  On  the  second 
page  appeared  :  "  On  the  2nd  day  of 
August,  1843,  my  son,  Alexis  Poole, 
has  had  $1,625.00.  On  the  7th  day  of 
August,  1847,  my  son,  Alexis  Poole, 
has  had,  beside  interest  to  this  day, 
$1,600.83."  And  commenting  there- 
on, the  court  says  :  "  The  facts  show 
that  in  1853  Alexis  took  the  benefit 
of  the  insolvent  law,  and  the  intestate 
proved  the  above  claims,  with  in- 
terest, against  his  estate  in  in- 
solvency; that  Alexis  was  discharged 
from  all  his  debts ;  and  that  the  in- 
testate consented  to  his  discharge. 
All  this  shows  a  loan,  and  not  an 
advancement  of  the  son's  portion;  a 
debt  which  the  son  was  to  pay,  with 
interest.  Such  we  must  have  re- 
garded it  in  law,  on  the  face  of  the 
book  alone.  But,  if  there  had  been 
doubt  of  this,  the  treatment  of  it  as 
a  debt  by  the  intestate  would  decide 
the  question." 

24.  Entry  in  Memorandum  Book. 
The  words  "  Articles  that  I  let  my 
daughter  N.  have "  written  in  a 
memorandum  book  containing  charges 
against  other  children,  was  held  suf- 
ficient. Bulkley  v.  Noble,  2  Pick. 
(Mass.)  337. 

Recital  in  Will.. —  A  statement  in 
a  will  that  one  of  testator's  children 
had  received  a  certain  sum  of  money 
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No  Particular  Form  of  Words  Necessary.  —  It  is  not  necessary  that 
any  particular  form  of  words  be  used,  but  the  grant,  entry  or 
acknowledgment  must  show  decedent's  intention  to  make  an 
advancement.-'^ 

When  Writing  Required  by  Statute.  —  When  statute  requires  that 
those  gifts  only  which  are  expressed,  charged  or  acknowledged  in 
writing  so  to  be  shall  be  deemed  advancements,  parol  declarations 
are  not  admissible  to  show  an  advancement,  and  are  not  to  be 
offered  in  connection  with  written  entries. ^^     A  written  memoran- 


is  not  evidence  of  an  advancement  of 
that  sum.  Wilkinson  v.  Thomas,  128 
111.  363,  21  N.  E.  596.  This  case  was 
decided  under  an  Illinois  statute 
which  provided  that  no  gift  or  grant 
shall  be  deemed  an  advancement,  un- 
less expressed,  charged  or  acknowl- 
edged in  writing.  In  that  case  a 
parent  had  conveyed  real  property  to 
his  children.  His  will,  after  a  nom- 
inal bequest  to  one  child,  contained 
the  following:  "She  having  here- 
tofore received  the  sum  of  $1,000  in 
real  estate."  It  was  held  that  the 
statement  in  the  will  did  not  comply 
with  the  statutory  requirement  as 
writing,  as  it  was  a  simple  state- 
ment of  the  fact  that  property  had 
been  given,  and  gave  no  intimation 
that  it  had  been  given  as  an  advance- 
ment. 

This  case  was  followed  in  Bartmess 
V.  Fuller,  170  111.  193,  48  N.  E.  452, 
in  which  a  deed  was  involved. 

Written  Statement  Accompanying 
Deed — Under  statute  providing  that 
"  all  gifts  and  grants  shall  be  deemed 
to  have  been  made  in  advancement, 
if  they  are  expressed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged 
in  writing  by  the  intestate  as  an  ad- 
vancement or  etc.,"  where  decedent 
made  a  deed  to  his  son  and  simul- 
taneously wrote  and  signed  a  paper 
stating  that  he  certified  that  he  had 
that  day  delivered  his  son  the  land 
described  in  the  deed  "as  a  portion 
of  his  patrimony."  Held,  that  this 
was  a  sufficient  writing  and  charge 
within  the  statute.  Power  v.  Power, 
91  Mich.  587,  52  N.  W.  60. 

Receipt — Under  statute  providing 
that  no  gift  or  grant  shall  be  deemed 
an  advancement  unless  expressed, 
charged  or  acknowledged  in  writing, 
a  writing  signed  by  husband  of  de- 
cedent's daughter,  acknowledging  the 

39 


receipt  of  certain  articles  of  personal 
property  from  his  father-in-law,  fol- 
lowed by  a  statement  signed  by  de- 
cedent stating  that  he  would  not 
"  exact  the  above  receipt,"  nor  would 
his  executors  or  administrators,  and 
that  the  articles  referred  to  in  the 
receipt  should  answer  as  a  part  of 
the  daughter's  portion,  was  held  suf- 
ficient to  show  an  advancement. 
Bulkeley  v.  Noble,  2  Pick.  (Mass.) 
32,7- 

Receipt  as  follows:  "Received  of 
Luther  Stone  five  hundred  dollars,  it 
being  a  part  of  my  wife's  portion," 
and  signed  by  decedent's  daughter 
and  her  husband,  was  held  sufficient. 
Hartwell  v.  Rice,  i  Gray  (Mass.) 
587.  As  to  another  receipt  in  the 
same  case,  it  was  held  that  receipt 
signed  by  son-in-law  stating  that  cer- 
tain money  had  been  received  from 
decedent  as  part  of  the  daughter's 
portion,  it  appearing  that  the  daugh- 
ter was  insane,  and  that  the  money 
receipted  for  had  been  used  for  her 
support,  was  held  sufficient. 

Agreement  by  Heirs,  Not  Known 
to  Decedent —  A  written  agreement 
among  children,  made  during  their 
father's  lifetime,  that  sums  owing  by 
some  of  them  to  him  shall,  in  the 
settlement  of  his  estate,  be  treated 
as  advancements,  it  not  appearing 
that  the  intestate  approved  it  or  had 
any  knowledge  of  it,  is  not  an  ac- 
knowledgment as  required  by  the 
statute.  Fitts  v.  Morse,  103  Mass. 
164. 

25.  Bulkeley  v.  Noble,  2  Pick. 
(Mass.)  2,37;  Cass  v.  Brown,  68  N. 
H.  85,  44  Atl.  86;  Brown  v.  Brown, 
16  Vt.  197. 

26.  Wilkinson  v.  Thomas,  128  111. 
363,  21  N.  E.  596;  Marshall  v.  Cole- 
man, 187  111.  556,  58  N.  E.  628; 
Young  V.  Young,  204  III.  430,  68  N, 
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dum  executed  as  required  by  statute  and  showing  an  advancement  is 
conclusive  of  the  fact  of  advancement.^^ 

Conclusive  When  Provided  for  in  Advance.  —  When  decedent  pro- 
vides that  his  estate  shall  be  distributed  as  shown  by  certain  entries, 
the  entries  are  conclusive.-^ 

3.  Declarations.  —  Proof  of  decedent's  declarations  is  admissible 
to  show  his  intent  in  delivering  money  or  personal  property  to  his 
wife  or  child,  or  in  conveying  real  property  or  causing  it  to  be 
conveyed.  Such  proof  is  also  admissible  to  support  or  repel  the 
presumption  of  an  intention  to  make  an  advancement. 

A.  Prior  Declarations.  —  Decedent's  declarations  prior  to  the 
act  in  question  and  made  in  relation  to  it  are  admissible.^^  Prior 
declarations  are  weaker  in  proportion  as  they  recede  from  the 
time  of  the  delivery.^" 

B.  Contemporaneous  Declarations.  —  Decedent's  declarations 
made  at  the  time  of  delivering  money  or  personal  property,  or  at 
the  time  of  conveyance  of  real  property,  to  wife  or  child  are  admis- 
sible to  show  whether  or  not  the  delivery  or  conveyance  in  question 
was  intended  as  an  advancement.^^ 


E.  532;  Hartwell  v.  Rice,  i  Gray 
(Mass.)  587;  Bulkeley  v.  Noble,  2 
Pick.  (Mass.)  337;  Bigelow  v.  Poole, 
10  Gray  (Mass.)  104;  Weatherhead 
V.  Field,  26  Vt.  665 ;  Wheeler  v. 
Wheeler,  47  Vt.  637. 

27.  Halliday  v.  Wingfield,  59  Ga. 
206.  The  statute  considered  in  this 
case  provided  that  a  memorandum  of 
advancement  in  the  handwriting  of 
decedent  and  subscribed  by  him 
should  be  evidence  of  the  fact  of 
advancement,  but  not  of  the  valua- 
tion of  the  property.  The  court  held 
that  when  a  proper  memorandum  was 
proved  it  was  conclusive  against  the 
heir  as  to  the  fact  of  advancement, 
and  that  it  was  immaterial  whether 
or  not  the  heir  ever  knew  of  the  ex- 
istence of  the  memorandum. 

28.  Albert  v.  Lape,  12  Ky.  L.  Rep. 
728,  15  S.  W.  134- 

In  this  case  a  father  made  a  trust 
deed  for  the  benefit  of  his  children, 
directing  the  trustees  to  equalize  the 
children  and  then  divide  the  trust 
estate  among  them  equally.  In  the 
deed  he  directed  the  trustees  to  take 
his  "  Advance  Book,"  a  book  kept  by 
him,  containing  entries  made  by  him- 
self showmg  money  or  property  de- 
livered to  his  children,  and  settle  ac- 
counts among  the  children  according 
to   the   entries    showing   charges.     It 
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was  held  that  the  entries  were  con- 
clusive against  the  children. 

29.  Alabama.  —  Fo^Ntll  v.  Olds, 
9  Ala.  861. 

Arkansas.  —  Milner  v.  Freeman,  40 
Ark.  62 ;  Robinson  v.  Robinson,  45 
Ark.  481. 

loin'a.  —  Ellis  V.  Newell,  120  Iowa 
71,  94  N.  W.  463. 

New  Jersey.  —  Persons  v.  Persons, 
25  N.  J.  Eq.  250. 

In  Joyce  v.  Hamilton,  iii  Ind.  163, 
12  N.  E.  294,  decedent  put  his  son 
in  possession  of  real  property.  It 
was  held  that  decedent's  declarations 
prior  to  the  son's  taking  possession 
were  admissible  to  show  decedent's 
intent. 

In  Hattersley  v.  Bissett,  50  N.  J. 
Eq.  577,  25  Atl.  2)2,2,  declarations  prior 
to  making  of  deed  by  father  to 
daughter  were  admitted  to  show  his 
intent. 

The  presumption  that  a  conveyance 
from  father  to  child  was  intended  as 
an  advancement  and  not  a  gift,  is  not 
overcome  by  prior  declarations  of 
parent  to  the  effect  that  he  intended 
to  give  property  to  the  child  to  whom 
deed  was  afterwards  made.  Dutch's 
Appeal,  57  Pa.  St.  461.  See  articles 
"  Declarations  ;"   "  Intent." 

30.  Powell  V.  Olds,  9  Ala.  861. 

31.  Alabama.  —  Merrill  v.  Rhodes, 
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Exact  Contemporaneity  Not  Required.  —  To  render  a  declaration 
admissible  as  a  contemporaneous  declaration,  it  is  not  essential  that 
it  be  made  at  the  exact  instant  the  act  in  question  was  done.  It  is 
sufficient  if  the  declaration  be  so  related  to  the  conveyance  in  point 
of  time  and  so  connected  with  it  as  to  determine  its  character.^^ 

C.  Subsequent  Declarations.  —  The  authorities  are  conflicting 
as  to  the  admissibility  of  subsequent  declarations  of  husband  or 
parent. 


37  Ala.  449;  Antrey  v.  Antrey,  37 
Ala.  614;  Caldwell  v.  Picken,  39  Ala. 
514;  Fennell  v.  Henry,  70  Ala.  484, 
45  Am.  Rep.  88. 

Arkansas.  —  Chambers  v.  Michael, 
(Ark.),  74  S.  W.  516. 

Connecticut.  —  Johnson  v.  Belden, 
20  Conn.  322. 

Iowa.  —  West  v.  Beck,  95  Iowa  520, 
64  N.  W.  599. 

Maryland.  —  Parks  v.  Parks,  19 
Md.  323;  Cecil  v.  Cecil,  20  Md.  153. 

Missouri.  —  Gunn  v.  Thurston,  130 
Mo.  339,  32  S.  W.  654. 

Pennsylvania.  —  King's  Estate,  6 
Whart.  370;  Haverstock  v.  Sarbach, 
I  Watts.  &  S.  390;  Youndt's  Appeal, 
13  Pa.  St.  575,  53  Am.  Dec.  496; 
Riddle's  Estate,  19  Pa.  St.  431 ;  Har- 
ris'. Appeal,  2  Grant's  Cas.  304. 

Tennessee.  —  Morris  v.  Morris,  9 
Heisk.  814;  Johnson  v.  Patterson,  13 
Lea  626. 

Virginia.  —  Watkins  v.  Young,  31 
Gratt.  84. 

Decedent's  declarations,  made  con- 
temporaneously with  act  held  to  con- 
stitute an  advancement,  are  admis- 
sible to  show  his  intent.  McDear- , 
man  v.  Hodnett,  83  Va.  281,  2  S.  E. 
643- 

The  donor's  intention  must  be  as- 
certained from  his  conduct  and  con- 
versation at  or  about  the  time  of 
the  transaction.  Garner  v.  Taylor, 
(Tcnn.  Ch.),  58  S.  W.  758. 

As  to  Conveyance  of  Ileal  Prop- 
erty by  Husband  or  Father  to  Wife 
or  Child —  Contemporaneous  decla- 
rations are  admissible  to  show  that 
the  conveyance  was  intended  as 
an  advancement,  or  that  no  valu- 
able consideration  passed.  Hatch  v. 
Straight,  3  Conn.  31,  8  Am.  Dec.  i.=;2; 
Meeker  v.  Meeker,  16  Conn.  383 ; 
Middleton  v.  Middleton,  31  Iowa 
151 ;  Speer  v.  Speer,  14  N.  J.  Eq. 
240;    Sauford   v.    Sanford,   61    Barb. 


293;  Palmer  v.  Culbertson,  143  N. 
Y.  213,  38  N.  E.  199. 

Also  to  show  that  the  conveyance 
was  not  intended  as  an  advancement. 
Graves  v.   Spedden,  46  IMd.  527. 

32.  In  Graves  v.  Spedden,  46  Md. 
527,  a  father  stated  his  intention  to 
convey  certain  land  to  his  sons, 
making  declarations  which,  the  court 
held,  negatived  an  intention  to  re- 
gard the  transaction  as  an  advance- 
ment. For  reasons  stated,  that  is, 
inability  to  find  a  certain  officer  be- 
fore whom  to  acknowledge  the  deed, 
its  execution  was  postponed  one  week 
after  the  making  of  the  declarations 
in  question.  Held,  that  the  declara- 
tions were  contemporaneous  within 
the  rule  on  the  subject.  The  court 
says :  "  Now,  it  is  contended  by  the 
appellants  that  these  declarations  are 
inadmissible  because  they  were  not 
made  'at  the  time'  the  deed  was 
executed.  But  we  do  not  understand 
that  in  either  of  the  cases  referred 
to  the  court  intended  to  lay  it  down 
as  an  inflexible  rule  that  such  declara- 
tions were  inadmissible  unless  made 
exactly  cotemporaneous  with,  or  at 
the  very  instant,  the  act  of  signing 
the  deed,  which  perfected  the  gift, 
took  place.  When  they  declared  that 
the  character  of  the  estate  conveyed 
in  respect  to  its  being  an  advance- 
ment or  an  absolute  gift  follows  the 
intention  of  the  donor,  and  that  such 
intention  could  be  ascertained  by 
parol  evidence  of  his  declarations  '  at 
the  time  of  executing  the  conveyance.' 
We  think  they  intended  nothing  more 
than  to  state  the  general  rule  that 
such  declarations,  when  offered  in 
proof,  must,  in  order  to  be  admissible, 
form  part  of  the  res  gestae,  that  is, 
must  be  so  connected  with  the 
making  of  the  gift  as  to  determine 
its  character  in  this  respect.  On  this 
general  subject  the  courts  have  never 
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a.  Subsequent  Declarations  Admissible  for  Heir.  —  When  a 
parent  parts  with  property  in  favor  of  a  child,  his  declarations  made 
subsequently  are  admissible  for  the  child  for  certain  purposes.^* 
And  subsequent  declarations  of  parent  have  been  held  admissible  to 
show  an  intention  to  change  an  advancement  into  a  gift.^*  But  it 
has  been  held  that  an  heir  cannot  introduce  subsequent  declarations 
of  decedent  to  show  an  intention  to  change  a  debt  into  an  advance- 
ment.^^ 

Admissible  to  Repel  Presumption,  of  Advancement.  —  Subsequent  dec- 


attempted   to  fix   an   unbending   rule 
applicable  to  all  cases." 

33.  To  Show  Valuable  Considera- 
tion Rendered —  Long  v.  Long,  19 
111.  App.  383;  Mason  v.  Holman,  10 
Lea  (Tenn.)  315;  Watkyns  v.  Young, 
31  Gratt.   (Va.)  84. 

The  subsequent  declarations  held 
admissible  in  Hattersley  v.  Bissett,  50 
N.  J.  Eq.  577.  25  Atl.  332,  consisted 
of  statements  of  decedent  to  the  ef- 
fect that  the  grantee  —  a  daughter  — 
had  remained  at  home  with  him,  had 
made  sacrifices  in  his  behalf,  and 
had  rendered  him  valuable  services, 
and  that  the  deed  in  question  was 
made  in  consideration  of  the  services. 
The  declarations  were  made  to  gran- 
tee and  to  third  persons.  Decedent 
died  testate,  but,  by  reason  of  a 
lapsed  devise,  certain  real  property 
passed  by  descent ;  and  it  was  in  re- 
gard to  this  property  that  the  ques- 
tion arose  as  to  advancement.  The 
judgment  in  this  case  was  affirmed 
in  Hattersley  v.  Bissett,  51  N.  J.  Eq. 
597,  29  Atl.  187,  40  Am.  St.  Rep.  532. 

To  Show  Gift  Instead  of  Advance- 
ment. —  Subsequent  declarations  of 
parent  have  been  held  admissible 
when  offered  by  the  heir  to  show 
that  a  certain  transfer  of  property 
was  intended  as  an  absolute  gift,  and 
not  as  an  advancement. 

Antrey  v.  Antrey,  37  Ala.  614; 
Johnson  v.  Belden,  20  Conn.  322; 
Gunn  V.  Thurston,  130  Mo.  339,  32  S. 
W.  654;  Nelson  v.  Nelson,  90  Mo. 
460,  2  S.  W.  413;  Watkins  v.  Young, 
31  Gratt.  (Va.)  84. 

Thistlewaite  v.  Thistlewaite,  132 
Ind.  355,  31  N.  E.  946;  Howard  v. 
Howard,  loi  Ga.  224,  28  S.  E.  648. 

In  Ellis  V.  Newell,  120  Iowa  71,  94 
N.  W.  463,  a  son  to  whom  his  father 
had  caused  real  property,  paid  for  by 
himself,  to  be  conveyed,  claimed  that 
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the  land  was  intended  as  a  gift  in- 
stead of  an  advancement,  and  of- 
fered subsequent  declarations  of  his 
father  tending  to  show  an  intention 
to  treat  the  transfer  as  a  gift.  It 
was  held  that  such  declarations  were 
not  admissible.  The  court  refers  to 
Watkins  v.  Young,  31  Gratt.  (Va.) 
84,  and  Antrey  v.  Antrey,  37  Ala.  614, 
and  other  cases  holding  such  decla- 
rations admissible,  and  states  that 
the  cases  are  not  sound  on  princi- 
ple or  sustained  by  authority. 

34.  Wheeler  v.  Wheeler,  47  Vt. 
637;  Wallace  v.  Owen,  71  Ga.  544. 
In  these  cases  it  was  held  that  such 
declarations  were  admissible  as 
against  the  interest  of  decedent.  But 
see  Howard  v.  Howard,  loi  Ga.  224, 
28  S.  E.  648. 

35.  Haverstock  v.  Sarbach,  i 
Watts  &  S.  (Pa.)  390;  Kreider  v. 
Boyer,  10  Watts  (Pa.)  54)  Yundt  s 
Appeal,  13  Pa.  St.  575,  53  Am.  Dec. 
496;  Miller's  Appeal,  40  Pa.  St.  57, 
80  Am.  Dec.  555;  Garner  v.  Taylor, 
(Tenn.  Ch.)  58  S.  W.  758. 

But  Admissible  in  Connection 
With  Act.  —  In  Wheeler  v.  Wheeler, 
47  Vt.  637,  it  was  held  that  subse- 
quent declarations  were  admissible  to 
show  that,  by  surrendering  to  his  son 
a  receipt  executed  by  him  stating 
that  certain  money  had  been  paid  as 
part  of  his  portion,  decedent  intended 
to  change  an  advancement  into  a  gift. 

Admissible  to  Show  That  No  Ad- 
vancement Was  Made.  —  Subsequent 
declarations  of  decedent  to  third  par- 
ties to  the  effect  that  he  had  not  ad- 
vanced a  particular  child  are  com- 
petent in  favor  of  such  child.  Wad- 
dell  V.  Waddell,  87  Mo.  Apo.  216. 
In  this  case  it  is  said  that  such  dec- 
larations are  admissible  as  against  in- 
terest. 
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larations  are  admissible,  on  behalf  of  the  heir,  to  repel  the  presump- 
tion of  advancement  created  by  delivery^f  money  or  property,^®  and 
to  show  decedent's  intention.^'' 

b.  Inadmissible  for  Heir.  —  But  for  certain  other  purposes  such 
declarations  are  not  admissible  for  the  heir.^^ 

c.  Inadmissible  Against  Heir.  —  Declarations  of  a  parent  made 
after  he  has  delivered  money  or  property  to  a  child  are  generally 
inadmissible  against  the  child,  unless  made  in  his  presence,  or  com- 
municated to  or  assented  to  by  him.^® 

d.  Purchase  in  Name  of   Wife  or  Child.  —  Where  property  is 


86.    Money  or  Personal  Property. 

Clements  v.  Hood,  57  Ala.  459. 
See  Phillips  v.  Lhappell,  16  Ga.  j6; 
Watkins  v.  Young,  31  Gratt.  (Va  ) 
84. 

Real  Property.  —  Cline  v.  Jones, 
III  III.  563. 

37.  Hattersley  v.  Bissett,  50  N. 
J.  Eq.  577,  25  Atl.  332;  Speer 
V.  Speer,  14  N.  J.  Eq.  240;  Wat- 
kins  V.  Young,  31  Gratt.   (Va.)  84. 

38.  To  Rebut  Presumption  of  Ad- 
vancement  The  heir  may  not  in- 
troduce decedent's  subsequent  decla- 
rations to  rebut  the  presumption  of 
an  advancement  created  by  convey- 
ance of  real  property  from  father  to 
child.  Hatch  v.  Straight,  3  Conn. 
31,  8  Am.  Dec.  152. 

In  Harness  v.  Harness,  49  Ind.  384, 
it  is  said  that  subsequent  declara- 
tions are  not  admissible  unless  made 
so  immediately  after  the  conveyance 
as  to  be  part  of  the  res  gestae.  In 
this  case  the  court  says :  "  The  case 
of  Woolery  v.  Woolery,  29  Ind.  249, 
and  of  Hamlyn  v.  Nesbit,  :i7  Ind. 
284,  which  follows  it,  so  far  as  they 
conflict  with  this  opinion,  are  over- 
ruled. The  rulings  in  those  two 
cases  seem  to  militate  against  a 
well  settled  principle  in  the  law  of 
evidence,  and  are  quite  unsupported 
by  authority.  Indeed,  the  current  ot 
authority  is  against  them,  and  we 
think  they  ought  not  to  be  sustained 
as  to  that  point.  We  cannot  per- 
ceive any  good  reason  why  a  differ- 
ent rule  of  evidence  should  be  ap- 
plied to  the  ricrhts  of  a  donee  who 
takes  by  an  advancement,  from  that 
applicable  to  the  rights  of  a  vendee 
who  takes  by  bargain  and  sale.  In 
neither  instance  should  the  statements 
of  the  erantor,  made  after  he  has 
conveyed  the  property,  and  independ- 


ent of  the  transaction,  be  allowed  to 
afifect   the   rights   of  the  grantee. 

"  For  the  security  of  property  and 
the  repose  of  titles,  the  character  of 
such  a  convevance  must  be  held  as 
fixed  at  the  time  it  is  made,  and  not 
afterwards  subject  to  the  whim  or 
caprice  of  the  grantor.  Duling  v. 
Johnson,  32  Ind.  1=;^;  Sidmouth  v. 
Sidmouth,  2  Beav.  (Eng.)  447;  Parks 
V.  Parks,  19  Md.  323;  Cecil  v.  Cecil, 
20  Md.  153." 

Inadmissible  to  Show  Gift  In- 
tended, and  Not  Advancement. 
—  Thistlewaite  v.  Thistlewaite,  132 
Ind.  355,  31  N.  E.  946;  Ellis  v.  New- 
ell, 120  Iowa  71,  94  N.  W.  463. 

See  Phillips  v.  Phillips,  90  Iowa  54I, 
58  N.  W.  879.  In  this  case  it  was 
held  that  the  use  by  a  parent  of  the 
word  "  gifts"  when  referring  to  con- 
veyances of  land  which  he  had  made 
to  his  children  did  not  show  that  the 
conveyances  were  intended  as  gifts. 
39.  Long  V.  Long,  19  111.  App. 
383 ;  Mason  z'.  Holman,  10  Lea 
(Tenn.)   315- 

Held  Inadmissible  for  Any  Pur- 
pose  In   Rumbly    v.     Stainton,    24 

Ala.  712,  it  is  said  that  declarations 
of  the  donor  after  making  the  gift, 
unless  made  in  the  presence  of  the 
donee  and  sanctioned  by  him,  are  not 
admissible  for  any  purpose  in  a  con- 
test between  the  donor  and  donee,  or 
those  claiming  under  them. 

Fact  of  Delivery  of  Money  or 
Property — Levering  v.  Rittcnhouse, 
4  Whart.  (Pa.)  130;  Waddell  v. 
Waddell.  87  Mo.  App.  216;  Ray  v. 
Loper,  65  l\Io.  470. 

When  a  deed  from  parent  to  child 
which  recites  a  valuable  considera- 
tion is  claimed  to  have  been  intended 
as  an  advancement,  the  grantor's 
declarations  made   in  the  absence  of 
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purchased  in  the  name  of  wife  or  child,  the  husband  or  father 
paying  the  purchase  price,  subsequent  declarations  of  the  husband 
or  father  are  not  admissible  to  rebut  the  presumption  of  advance- 
ment, and  show  a  resulting  trust.*" 

(1.)  Subsequent  Declarations  Admissible  When  Transaction  Incomplete. 
But  when  the  title  of  the  child  is  not  completed  by  the  conveyance 
or  transfer,  and  something  remains  to  be  done  to  perfect  it,  acts  and 
declarations  of  the  parent  done  and  made  at  the  time  of  performing 
the  subsequent  acts  necessary  to  perfect  the  title  constitute  parts  of 
the  res  gestae,  and  may  be  admitted  in  evidence.*^ 


the  grantee,  and  not  communicated  to 
or  assented  to  by  him,  are  incompe- 
tent. Appeal  of  Miller,  107  Pa.  St. 
221. 

Contra.  —  Speer  v.  Speer,  14  N.  J. 
Eq.  240. 

Contra Subsequent  Declarations 

to  Show  Advancement  Instead  of 
Debt Decedent's  subsequent  decla- 
rations are  admissible  to  show  that 
money  delivered  was  intended  as  an 
advancement  and  not  as  a  debt. 
Bransford  v.  Crawford,  51  Ga.  20; 
West  V.  Bolton,  23  Ga.  532. 

To  same  general  effect,  see  Nolan 
V.  Bolton,  23  Ga.  352. 

In  West  V.  Bolton,  2^  Ga.  532,  cer- 
tain grandchildren  claimed  distribu- 
tive shares  of  an  estate.  Notes  exe- 
cuted by  their  father  were  intro- 
duced in  evidence.  These  notes  were 
barred  by  limitation  at  the  time  dis- 
tribution was  claimed.  In  order  to 
charge  claimants  with  the  amount  of 
the  notes,  decedent's  representatives 
offered  to  show  that  decedent  had 
stated  that  he  held  the  notes,  not  as 
evidence  of  indebtedness,  but  of  ad- 
vancements. The  trial  court  rejected 
this  evidence,  and  its  judgment  was 
reversed  on  the  ground  that  this  rul- 
ing was  erroneous.  The  supreme 
court  held  that  decedent's  declaration 
was  against  his  interest  when  made, 
and  was  admissible  for  that  reason. 

Inadmissible  to  Show  Rescission. 
Subsequent  declarations  of  decedent 
are  not  admissible  to  show  a  rescis- 
sion of  a  gift  or  advancement. 
O'Neal  V.  Breecheen,  5  Baxt. 
(Tenn.)  604;  Garner  v.  Taylor, 
(Tenn.  Ch.),  58  S.   W.   758. 

Inadmissible  if  Made  in  Absence 

of    Heir Rumbly    v.    Stainton,    24 

Ala.  712;  Weathcrwax  v.  Woodin,  20 
Hun    (N.   Y.)    518;   Yundt's  Appeal, 
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13  Pa.  St.  575,  53  Am.  Dec.  496; 
Miller's  App.  40  Pa.  St.  57,  80  Am. 
Dec.   555. 

40.  England.  —  Woodman  v.  Mor- 
rel,  2  Freeman  (Eng.  1678)  32;  Sid- 
mouth  V.  Sidmouth,  2  Beav.  447; 
Christy  v.  Courtenay,  13  Beav.  96; 
Williams  v.  Williams,  32  Beav.  370. 

Alabama.  —  Butler  v.  Insurance 
Co.,  14  Ala.  777. 

Arkansas.  —  Robinson  v.  Robinson, 
45  Ark.  481 ;  Chambers  v.  Michael, 
(Ark.),  74  S.  W.  516. 

Indiana.  —  Harness  v.  Harness,  49 
Ind.  384. 

Maryland.  —  Mutual  Ins.  Co.  v. 
Deale,  18  Md.  26;  Johnston  v.  John- 
ston,  (Md.),  53  Atl.  792. 

Ohio.  —  Tremper  v.  Barton,  18 
Ohio  St.  418. 

41.  In  Butler  v.  M.  Ins.  Co.,  14 
Ala.  777,  a  father  had  subscribed  for 
shares  in  a  corporation  in  the  name 
of  his  daughter.  The  stock  was  not 
paid  for  for  some  time  after  the  con- 
tract of  subscription.  It  was  con- 
tended that  declarations  of  the  father 
subsequent  to  the  subscription  were 
not  admissible.  The  supreme  court 
held  such  declarations  admissible, 
saying :  "  The  mere  act  of  subscrib- 
ing does  not  constitute  the  advance- 
ment, but  the  outlay  of  the  money,  or 
funds  of  the  father  which  was  neces- 
sary to  vest  the  beneficial  interest  in 
the  securities  in  the  daughter.  It  fol- 
lows, then,  if  this  view  be  correct,  the 
acts  and  declarations  of  the  father 
contemporaneous  with  the  payment, 
and  while  he  held  the  certificate  of  the 
shares,  constitute  a  part  of  the  res 
gestae,  and  were  consequently  admis- 
sible as  evidence.  In  Scarvin  v. 
Scarvin,  i  Yo.  &  Coll.  C.  C.  65,  Sir 
J.  L.  Knight  Bruce,  V.  C,  held,  upon 
the  authority  of  Merless  v.  Franklin. 
I   Swans.  13,  that  the  receipt  of  the 
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D.  Dying  Declarations  Inadmissible.  —  Some  courts  have 
carried  the  doctrine  to  such  an  extreme  as  to  hold  that  even  dying 
declarations  are  not  admissible  against  the  heir  to  show  that  a 
certain  transaction  was  intended  as  an  advancement.*^ 

E.  Declarations  Alone  Inadmissible  to  Show  Fact  of 
Advancement.  —  Decedent's  declarations  are  not,  alone,  admissi- 
ble to  show  the  fact  that  he  had  transferred  money  or  property  to 
his  heir,*^  unless  made  in  the  presence  of  the  heir." 

F.  But  Admissible  to  Show  Intention,  When  Fact  is  Shown 
Aliunde.  —  But  when  it  is  shown  by  other  evidence  that  money  or 
property  was  transferred  by  him  to  his  heir,  his  declarations  are 
admissible  to  show  the  intention  with  which  the  act  was  done."*^ 

G.  Admissions.  —  The  intention  may  also  be  shown  by  the  con- 
temporaneous or  subsequent  admissions  of  the  child  to  whom  prop- 
erty has  been  transferred.**^ 


dividends  by  the  father,  of  stock  pur- 
chased by  him  in  the  name  of  his 
son,  was  a  circumstance  in  favor  of 
the  father,  though  not  conclusive." 

So  when  deed  is  made  in  name  of 
child,  but  is  retained  by  parent. 
Jackson  v.  Matsdorf,  ii  Johns.  (N. 
Y.)  91. 

Or  Promissory  Note  Not  Delivered. 
So,  if  parent  causes  note  to  be 
made  to  a  child,  intending  to  make  a 
gift,  but  retains  the  note  in  his  pos- 
session, no  delivery  being  had,  the 
gift  is  not  complete.  Trustees  of 
Schools  V.  Hovey,  94  111.  394. 

But  in  Spitler  v.  Kaeding,  133  Cal. 
500,  65  Pac.  104,  it  is  said  that  "  The 
mere  retention  of  the  note  and  mort- 
gage could  make  no  difference.  The 
title  and  right  to  control  the  same 
had  become  vested  in  Mrs.  Williams 
(the  daughter)."  In  this  case  a 
father  who  had  lent  money  caused 
the  note  and  mortgage  to  be  executed 
to  his  daughter,  but  they  were  re- 
tained by  him.  The  court  says  this 
might  be  explained  by  the  fact  that 
as  there  was  a  co-payee  with  the 
daughter,  both  could  not  hold  the 
note,  and  it  was  natural  that  the 
father,  acting  for  his  daughter, 
should  retain  the  note  for  her;  and 
that  father  and  daughter  were 
friendly  when  the  note  was  made. 
The  court  held  that  the  loaning  of 
the  money  and  taking  the  note  and 
mortgage  in  the  name  of  the  daughter 
perfected  the  gift  to  her,  if  intended 
as  a  gift  at  the  time.  The  court  then 
uses  the  language  quoted  above. 


42.  Duling  v.  Johnson,  32  Ind. 
155;  Middleton  v.  Middleton,  31  Iowa 
151. 

43.  Dilley  v.  Love,  61  Md.  603; 
Levering  v.  Rittenhouse,  4  Whart. 
(Pa.)   130. 

But  in  Mitrell  v.  Cheeves,  3  N.  C. 
287,  2  Hayw.  126,  it  said  that  "  An 
after  acknowledgment  that  he  has 
given  is  evidence  of  the  delivery." 

44.  Levering  v.  Rittenhouse,  4 
Whart.    (Pa.)    130. 

45.  Dilley  v.  Love,  61  Md.  603; 
Levering  v.  Rittenhouse,  4  Whart. 
(Pa.)   130. 

46.  Contemporaneous.  —  Riddle's 
Estate,  19  Pa.  St.  431. 

Subsequent.  —  Subsequent  admis- 
sions of  the  donee  may  be  admitted 
to  show  donor's  intent.  Cecil  v. 
Cecil,  20  Md.  153 ;  Speer  v.  Spcer,  14 
N.  J.  Eq.  240;  Kmg's  Estate,  6 
Whart.  (Pa.)  370;  Riddle's  Estate,  19 
Pa.  St.  431  ;  Harris'  Appeal,  i  Grant's 
Cas.    (Pa.)    304. 

Admissions  of  Donee's  Husband  or 
Wife —  Husband.  —  When  a  man 
conveys  land  to  his  son's  wife,  the 
son's  admissions  are  evidence  to  show 
that  the  conveyance  was  intended  as 
an  advancement  to  him.  Palmer  v. 
Culbertson,  143  N.  Y.  213,  38  N.  E. 
199. 

Will  of  Child.  —  Shepherd  v. 
White,  10  Tex.  72,  s.  c.  in  11  Texas 
346,  and  same  principle  announced, 
it  was  held  that  this  statement  in  the 
will  was  conclusive  against  the  pre- 
sumption of  a  resulting  trust. 
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H.  Declarations  of  Third  Persons.  —  In  some  cases  declara- 
tions of  third  persons  are  admissible  upon  an  issue  as  to  whether 
a  certain  transaction  constituted  an  advancement.*^ 

I.  Circumstances.  —  Proof  of  circumstances  is  admissible  to 
show  the  intention  with  which  a  parent  acted  in  a  certain  transaction 
with  a  child ;  as  to  show  that  money  or  personal  property  transferred 
was  intended,  or  not  intended,  as  an  advancement  i*^  or  the  nature, 
quantity  or  value  of  property  transferred  may  be  shown  to  indicate 
the  parent's  intention;*^  or  condition  or  situation  of  child  at  the 


47.  In  Jackson  v.  Matsdorf,  il 
Johns.  (N.  Y.)  91,  where  father  had 
caused  real  property  to  be  conveyed 
to  a  daughter,  declarations  of  the 
person  making  the  deed  were  held 
admissible  to  show  the  donor's  inten- 
tion. 

Declarations  of  Husband  Admis- 
sible Against  Wife —  Declarations 
of  a  husband  as  to  sums  advanced 
to  his  wife  by  her  father  as  a  portion 
are  admissible  against  the  wife. 
Fawkner  v.  Watts,  i  Atk.  205. 

48.  In     General Character     of 

Transaction  Shown  by  Circum- 
stances. —  McCaw  V.  Blewit,  2  Mc- 
Cord's  Eq.  (S.  C.)  go. 

In  Weaver's  Appeal,  63  Pa.  St.  309, 
the  court  says :  "  Advancement  is 
undoubtedly  always  a  question  of  in- 
tention. When  there  is  no  evidence 
of  what  occurred  at  the  time  the 
money  or  other  valuable  was  given 
and  received,  the  surrounding  cir- 
cumstances are  to  be  considered  in 
determniing  whether  it  ought  to  be 
considered  as  a  loan,  a  gift  or  an  ad- 
vancement. It  becomes  necessarily  a 
subject  of  presumption.  Among  these 
surrounding  circumstances  the  most 
important  are  the  amount,  as  com- 
pared with  the  estate  of  the  parent, 
and  the  number  of  the  children,  and 
the  purpose  for  which  the  advance 
was  made.  It  is  always  a  natural 
and  reasonable  presumption  that  a 
parent  means  to  treat  his  children 
equally.  If  his  estate  is  large,  a 
comparatively  small  sum  will  raise 
the  presumption  of  a  gift  or  present." 

A  voluntary  conveyance  of  land  by 
a  parent  to  a  child  is  presumed  to  be 
an  advancement ;  but  it  is  a  presump- 
tion that  may  be  rebutted.  And  all 
the  facts  and  circumstances  sur- 
rounding the  case  and  the  person 
making  the  conveyance,  legally  tend- 
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ing  to  show  the  intention  of  such 
person  in  making  the  conveyance,  are 
admissible  in  evidence  on  a  trial  of 
such  issue  in  the  cause.  Woolery  v. 
Woolery,  29  Ind.  249;  Duling  v. 
Johnson,  s^  I"d.  155 ;  Stokesberry  v. 
Reynolds,  57  Ind.  425 ;  Dille  v.  Webb, 
61   Ind.  85. 

See  also  Ruch  v.  Biery,  no  Ind. 
444,  II  N.  E.  312;  Higham  v.  Vanos- 
dol,  125  Ind.  74,  25  N.  E.  140;  Cecil 
V.  Cecil,  20  Md.  153;  Dilley  v.  Love, 
61  Md.  603;  Brook  v.  Latimer,  44 
Kan.  431,  24  Pac.  946;  Le  Colteux 
V.  Morgan,  104  N.  Y.  74,  19  N.  E. 
861. 

Circumstances  to  Rebut  Presump- 
tion  For  circumstances  held  suf- 
ficient to  rebut  presumption  of  ad- 
vancement in  case  where  a  parent  had 
delivered  personal  property  to  a  child, 
see  Falconer  v.  Holland,  5  Smed.  & 
M.    (Miss.)    689. 

Pretended    Sale    to    Heir When 

statute  provides  that  a  parent  can 
prefer  one  child  over  another  by  cer- 
tain specific  methods,  and  not  other- 
wise; also  that,  if  a  father  pretend 
to  sell  property  to  one  child  and  no 
price  is  paid,  or  if  he  sell  for  sum 
greatly  below  the  value  of  the  prop- 
erty, the  other  heirs  may,  by  action, 
compel  the  transaction  to  be  treated 
as  an  advancement,  it  is  competent 
lor  an  heir  attacking  such  a  sale  to 
show  all  the  circumstances  attending 
the  transaction. 

49.  Distributees  of  Mitchell  V. 
Mitchell,  8  Ala.  414;  Smith  v.  Smith, 
21  Ala.  761.  See  also  Hollister  v. 
Attmore,  58  N.  C.  373. 

But  an  intention  to  make  an  ad- 
vancement is  not  shown  by  the  mere 
fact  that  property  delivered  to  a 
daughter  consisted  in  household  fur- 
niture. Nor  by  the  fact  that  money 
was  given  to  a  son  to  establish  him 
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time  of  the  transaction  ;°o  or  the  fact  that  in  his  Hfetime  decfedent 
made  absolute  gifts  to  other  children,  and  the  value  of  such  gifts." 
Proof  of  circumstances  is  admissible  to  show  whether,  in  a  given 
transaction,  it  was  parent's  intention  to  make  an  advancement  or 
gift  or  to  create  between  himself  and  child  the  relation  of  debtor 
and  creditor.  In  such  cases  circumstances  have  been  admitted  and 
considered  as  shown  in  the  notes  f^  and  circumstances  are  admissi- 


in  business.     Johnson   v.   Belden,   20 
Conn.  322. 

Value  of  Paternal  Estate. —  Num- 
ber of  Children.  —  It  is  proper  to 
show  the  quantity  or  value  of  prop- 
erty transferred  in  relation  to  the 
value  of  the  parent's  estate  and  the 
number  of  his  children  at  the  time. 
Harris'  Appeal,  2  Grant's  Cas.  (Pa.) 
304;  Lawson's  Appeal,  23  Pa.  St.  85; 
Storey's  Appeal,  83  Pa.  St.  89;  Rob- 
erts V.  Coleman,  :i7  W.  Va.  143,  16 
S.  E.  482;  Tuggle  V.  Tuggle,  57  Ga. 
520. 

50.  length  of  Time  Married. 
When  property  is  delivered  to  a 
child,  the  length  of  time  the  child 
had  been  married  will  be  considered 
in  determining  the  character  of  the 
transaction.  Merriwether  v.  Eames, 
17  Ala.  330.  In  this  case  the  court 
says  if  the  marriage  of  a  child  to 
whom  the  property  is  delivered  by  a 
parent  is  recent,  the  presumption  is 
stronger  than  in  a  case  where  the 
child  has  been  married  a  long  time, 
for  the  reason  that  the  time  of  mar- 
riage is  the  most  usual  and  appropri- 
ate occasion  to  make  an  advancement. 

51.  Gunn  v.  Thurston,  130  Mo. 
339,  32  S.  W.  654.  In  this  case  the 
court  says :  "  This  evidence  would 
tend  to  prove  the  intention  of  the  in- 
testate in  making  the  gifts  in  ques- 
tion, and  would  be  admissible  for  that 
purpose."  As  to  intestate's  declara- 
tions as  to  fact  of  other  gifts  and 
whether  or  not  they  were  intended 
as  advancements,  see  Merrill  v. 
Rhodes,  37  Ala.  449;  Newton  v. 
Bcaler,  41  Iowa  334. 

When  the  question  is  whether  or 
not  certain  property  sent  to  dece- 
dent's daughter  on  her  marriage  was 
intended  as  an  advancement,  it  is 
proper  to  show  that  on  the  marriages 
of  other  daughters  of  decedent  he 
had   given   to   each   property   of   the 


same  nature,  and  of  about  the  same 
value  as  that  in  question.  Smith  v. 
Montgomery,  5  B.  Mon.  (Ky.)  502. 
In  such  case,  in  order  to  rebut  the 
presumption  of  advancement,  and 
to  offset  the  circumstances  of  other 
gifts,  it  is  proper  to  show  that,  after 
the  marriage  of  his  two  other  daugh- 
ters, and  prior  to  the  marriage  in 
question,  decedent  had  declared  that 
he  would  not  thereafter  give  his 
daughters  the  same  kind  of  property, 
but  that  his  advances  should  be 
loans  only.  See  also  Harrison  v. 
Cordle,  22  Ala.  457. 

In  determining  whether  or  not  a 
certain  conveyance  to  one  of  dece- 
dent's children  was  an  advancement, 
it  is  proper  to  show  that  he  had  dur- 
ing his  lifetime  made  various  gifts 
of  land  and  money  to  his  children, 
and  had  endeavored  to  treat  them 
equally  in  respect  to  property  given. 
Cline  V.  Jones,  11 1  111.  563.  It  was 
also  held  in  this  case  that  decedent's 
declarations  that  he  had  given  all  his 
children  equal  amounts  of  money, 
and  had  endeavored  to  make  them 
equal,  were  competent. 

52.  The  fact  that  a  father  exe- 
cuted his  note  in  payment  of  his 
son's  interest  in  a  business,  taking 
his  son's  note  for  the  same  amount, 
is  evidence  of  an  intention  to  create 
a  debt  or  an  advancement  —  not  a 
gift.  Springer's  Appeal,  29  Pa.  St. 
208. 

Payment  of  Son's  Debt Re- 
fusal to  Accept  Receipt  for  "  Ad- 
vancement." —  In  Steele  v.  Frierson, 
85  Tenn.  430,  3  S.  W.  649,  a  father 
paid  a  certain  debt  owed  by  his  son. 
The  money  was  sent  to  a  third  per' 
son,  who  acted  as  agent  or  trustee  of 
the  son,  who  paid  the  debt.  When 
the  money  was  sent  to  the  agent  or 
trustee  he  executed  a  receipt  stating 
that  the  money  was  received  "as  an 
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ble  to  rebut  the  presumption  that  property  dehvered  to  pay  for 
education  was  not  intended  as  an  advancement  f^  and  so  proof  of 
circumstances  is  admissible  to  rebut  the  presumption  which  arises 
when  parent  conveys  real  property  to  a  child.^* 

J.  Adequacy  of  Consider^vtign.  —  When  it  is  claimed  that  a 


advancement."  Decedent  declined  to 
accept  this  receipt,  and  prepared  an- 
other omitting  the  words  "  as  an  ad- 
vancement "  which  was  signed  and 
delivered  by  the  agent  or  trustee,  and 
found  among  decedent's  papers. 
Held,  that  this  circumstance  showed 
an  intention  to  treat  the  transaction 
as  a  debt,  not  as  an  advancement. 

It  is  competent  to  show  that  the 
father  had  made  advancements  to  his 
other  children.  Christman  v.  Sieg- 
fried, 5  Watts  &  S.  (Pa.)  400.  In 
this  case  a  father  presented  a  claim 
against  the  estate  of  his  deceased  son 
for  money  loaned.  Another  creditor 
contended  that  the  money  claimed  by 
the  father  had  been  advanced  to  the 
son,  and  could  not  be  recovered  back. 
The  court  directed  an  issue  to  try 
the  question,  in  which  the  father  was 
plaintiflF,  the  creditor  defendant.  De- 
fendant offered  evidence  showing 
that,  after  reaching  majority,  the  son 
worked  for  his  father;  also  evidence 
showing  that  the  father  had  made 
advancements  to  his  other  children. 
All  of  this  evidence  was  excluded. 
Held,  error. 

In  Connection  With  Entries. 
For  circumstances  showing  that 
certain  entries  were  made  by  intes- 
tate as  evidence  of  advancements, 
see  Fellows  v.  Little,  46  N.  H.  27. 

For  circumstances  held  to  strength- 
en the  presumption  of  a  loan  as 
against  the  claim  that  a  certain  trans- 
action was  intended  as  an  advance- 
ment, see  High's  Appeal,  21   Pa.  St. 

383. 

For  circumstances  held  to  show  in- 
tention not  to  make  a  gift,  see  Mc- 
Kenna  v.  Kelso,  52  Iowa  727. 

location  of  Entry  in  Book —  That 
certain  entries  showing  money  de- 
livered to  heirs  were  not  entered 
where  decedent's  accounts  against 
other  persons  were  kept,  but  on  sep- 
arate and  different  leaves  in  the  lat- 
ter part  of  his  book,  has  a  more  con- 
trolling effect  in  ascertaining  deced- 
ent's intent  than  the  use  of  the  word 
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"  Dr."  in  connection  with  entries. 
Weatherhead  v.  Field,  26  Vt.  665. 

Circumstances  that  when  a  father 
let  his  sons  have  money  he  made  no 
charges ;  took  no  note  or  other  mem- 
orandum ;  that  he  spoke  of  the 
money  as  "  presents "  to  his  sons ; 
that  he  had  made  valuable  presents 
to  his  married  daughters;  and  the 
fact  that  the  money  given  was  not  an 
extravagant  provision,  considering 
the  amount  of  the  father's  estate, 
were  held  to  show  that  the  money 
in  question  was  furnished  as  a  gift, 
and  not  as  an  advancement.  Law- 
son's  Appeal,  23  Pa.  St.  85 ;  Storey's 
Appeal,  83  Pa.  St.  89. 

Use  of  Word  "Gift."  — The  fact 
that  a  parent  sometimes  spoke  of  con- 
veyances which  he  had  made  to  his 
children  as  "  gifts,"  does  not  estab- 
lish their  character  as  such.  Phillips 
V.  Phillips,  90  Iowa  541,  58  N.  W. 
879. 

Attempt  to  Carry  Out  Will  of 
Third  Party — Where  a  father  joined 
with  his  sister  in  conveying  to  one 
of  his  children  property  which  had 
been  intended  to  be  devised  to  him 
by  a  deceased  sister  of  grantors,  but 
whose  intention  to  make  a  will  was 
frustrated  by  accident,  it  was  held 
that  the  circumstances  did  not  show 
an  advancement.  Hollister  v.  Ati- 
more,  58  N.  C.  373- 

53.  Storey's   Appeal,   83    Pa.     St. 

89. 

54.  In  Jakolete  v.  Danielson,  (N. 
J.  Eq.),  13  Atl.  850,  it  was  held 
that  in  determining  the  application 
of  the  presumption  that  a  deed  from 
parent  to  child  was  intended  as  an 
advancement,  the  court  should  con- 
sider the  circumstances  that  the  deed 
was  not  executed  until  twelve  years 
after  it  was  promised  to  be  made, 
that  the  son  worked  the  father's 
farm  on  shares ;  and  that,  of  a  large 
family  of  children,  the  grantee  was 
the  only  one  who  testified. 

Deed  Omitting  Matters  TTsnally 
Inserted     in    Advancement —  Deeds 
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certain  conveyance  of  property  from  parent  to  child  constituted  a 
sale  and  not  an  advancement,  the  amount  of  the  alleged  considera- 
tion in  comparison  with  the  value  of  the  property  is  a  proper 
circumstance  to  be  considered. ^^ 

K.  Infancy  Insufficient  to  Overcome  Presumption.  —  The 
fact  that  child  to  whom  property  was  conveyed  was  an  infant  is 
not  sufficient  to  overcome  the  presumption  that  property  conveyed 
to  it  by  its  father  was  intended  as  an  advancement.^** 

L.  Purchase  by  Father  for  Child,  —  In  case  of  purchase  of 
land  by  father  for  child,  circumstances  may  be  proved  to  show  the 
father's  intention,  or  to  rebut  the  presumption  of  an  intended 
advancement.^^ 


of  Parent.  —  Where  a  father  makes 
numerous  conveyances  to  his  chil- 
dren, by  deeds  admitted  or  proven 
to  have  been  intended  as  advance- 
ments, either  expressly  so  stating, 
or  reciting  a  consideration  of  love 
and  affection,  the  fact  that  these  fea- 
tures are  wanting  in  a  certain  deed 
is  a  circumstance  to  repel  the  pre- 
sumption that  it  was  intended  as  an 
advancement.  Roberts  v.  Coleman, 
37  W.  Va.  143,  16  S.  E.  482. 

Where  a  father  makes  a  deed  to 
his  son,  taking  a  written  acknowl- 
edgment that  it  was  an  advance- 
ment, and  later,  learning  that  this 
conveyance  might  be  attacked  by  his 
own  creditors,  makes  a  new  deed, 
reciting  a  consideration  of  love  and 
affection,  and  the  execution  by  gran- 
tee of  a  bond  for  $5000,  but  retains 
the  acknowledgment  of  an  ad- 
vancement, these  circumstances  are 
evidence  of  an  intent  to  make  ad- 
vancement, and  not  a  sale.  Kings- 
bury's Appeal,  44  Pa.   St.  460. 

Payment  of  Taxes  by  Grantor. 
When  the  question  is,  was  a  cer- 
tain conveyance  from  parent  to  child 
intended  as  an  advancement,  it  is 
competent  to  show  that  the  parent  re- 
turned and  paid  taxes  on  the  con- 
veyed premises  for  the  year  in 
which  the  conveyance  was  made,  and 
prior  thereto.  Tuggle  v.  Tuggle,  57 
Ga.  520. 

55,  When  the  question  is,  was  a 
delivery  of  property  by  a  father  to 
his  infant  daughter,  under  a  bill  of 
sale  reciting  a  money  consideration, 
an  advancement  or  a  sale,  the  fact 
that  the  consideration  was  inade- 
quate according  to  the  value  of  the 
property  at  the  time  of  the  hearing 


is  not  sufficient  to  overcome  the  pre- 
sumption of  an  advancement.  Stew- 
art V.  State,  2  Har.  &  G.  (Md.)  87. 
Inadequacy  Showing  Advanceinent, 
But  in  Gordon  v.  Glover,  i  Mete. 
(Ky.)  205,  when  land  was  claimed 
by  an  heir  to  have  been  purchased 
by  him  from  his  father,  and  not 
conveyed  as  an  advancement,  the 
fact  that  the  land  was  worth  much 
more  than  the  consideration  alleged 
to  have  been  paid  is  evidence  of  an 
advancement,  and  not  a  sale. 

56,  Stewart  v.  State,  2  Har,  & 
G.   (Md.)  87. 

57,  In  case  of  such  a  purchase, 
all  the  surrounding  circumstances 
may  be  proved  to  show  the  grantor's 
intention.  Taylor  v.  Taylor,  9  111. 
303 ;  Hodgson  v.  Macy,  8  Ind.  121 ; 
Persons  v.  Persons,  25  N.  J.  Eq. 
250;  Prosens  v.  Mclntyre,  5  Barb. 
(N.  Y.)  424- 

Situation  or  Needs  of  Parent, 
The  fact  that  at  the  time  of  the 
conveyance  the  father  was  intempe- 
rate and  improvident,  that  he  desired 
to  provide  a  home  for  himself  and 
family,  that  he  was  unable  to  pro- 
vide for  his  other  children,  and  that 
he  continued  to  use  and  occupy  the 
premises,  shows  an  intention  to  cre- 
ate a  trust  for  his  own  benefit,  and 
not  an  advancement  to  the  grantee. 
Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)    9. 

The  same  intention  is  shown  by 
the  facts,  that  the  land  in  question 
was  all  the  property  the  parents  had, 
that  the  son  to  whom  it  was  con- 
veyed was  already  provided  for, 
that  decedent's  other  children  were 
minors,  that  the  father  retained  pos- 
session of  the  land,  and  that  the  son 
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Admissible  to  Sustain  Presumption.  ■ —  Circvimstances  are  also  ad- 
missible to  sustain  the  presumption  that  an  advancement  was 
intended.'^^ 

4.  Value  of  Advancement  or  Amount  to  Be  Charged.  —  A.  In 
General.  —  The  value  of  an  advancement,  or  the  amount  which 
decedent  intended  should  be  charged  against  an  heir  to  whom  he 
has  made  an  advancement,  may  be  shown  by  entries  or  memoranda 
made  by  decedent,^**  or  by  decedent's  declarations.®'*  When  there  is 
no  direct  evidence  of  decedent's  intention  as  to  value,  it  may  be 
shown  by  circumstances.®^ 


who  claimed  the  land  as  an  advance- 
ment was  indebted  to  grantor  at  the 
time  the  conveyance  was  made. 
Culp  V.  Price,  107  Iowa  133.  77  N. 
W.  848. 

Insolvency — When  such  a  pur- 
chase is  attacked  by  creditors  on  the 
ground  of  fraud,  and  is  defended  by 
heir  claiming  that  the  land  was  con- 
veyed to  pay  for  their  education  and 
support,  the  parent's  ascertained  in- 
solvency shortly  after  the  date  of  the 
deed  is  evidence  against  the  gran- 
tee. It  is  also  competent  to  prove 
circumstances  showing  whether  or 
not  the  means  afforded  by  the  con- 
veyance were  adequate  or  propor- 
tionate to  the  desired  end.  Doyle 
V.  Sleeper,   i   Dana    (Ky.)   531. 

Desire  to  Avoid  Levy  of  Execution. 
When  parent  has  deed  made  to 
his  child,  the  presumption  of  an  in- 
tended advancement  is  repelled  by 
circumstances  showing  the  parent's 
situation,  among  others  the  fact  that 
he  feared  that,  if  the  deed  were  made 
to  him,  the  land  might  be  subjected 
to  a  certain  debt,  and  the  considera- 
tion that  he  might  afterwards  desire 
the  land  for  himself.  Jackson  v. 
Matsdorf,  11  Johns.  (N.  Y.)  91.  To 
same  effect  see  Guthrie  v.  Gardner, 
19  Wend.    (N.  Y.)   414. 

Conduct  of  Parties When  con- 
veyance is  made  to  child  at  father's 
request,  the  fact  that  he  and  the 
grantee  dealt  with  the  land  as  if  it 
belonged  to  the  father,  is  entitled  to 
be  considered  in  rebuttal  of  the  pre- 
sumption that  an  advancement  was 
intended.      Taylor   v.   Taylor,    9    111. 

303- 

58.  Long:  Delay  to  Assert  Claim. 
In  case  of  purchase  for  wife  or  child 
with  money  of  husband  or  father, 
grantor's    long   and   unexplained   de- 
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lay  in  asserting  his  claim  of  an  im- 
plied trust  is  a  material  circum- 
stance against  the  existence  of  an 
implied  trust,  when  parol  evidence 
alone  is  relied  upon  to  establish  it. 
Sunderland  v.   Sunderland,   19    Iowa 

325- 

Implied  Consent  of  Parent  to  Son's 
Disposition  of  Property.  —  Where 
circumstances  show  that  a  certain 
purchase  by  father  in  name  of  his 
child  was  intended  as  a  trust,  its 
character  is  not  changed  by  the  fact 
that  circumstances  existed  which 
would  show  an  implied  assent  by  the 
father  to  a  disposition  of  the  prop- 
erty, which  the  son  on  his  death- 
bed stated  that  he  desired  to  make. 
Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)    9. 

Son's  Conduct  in  Relation  to  Prop- 
erty—  When  father  purchases  stock, 
taking  certificate  in  name  of  his  son, 
the  facts  that  the  son  offered  to  sell 
the  stock,  and  also  attempted  to  dis- 
pose of  it  by  will,  are  admissible  to 
show  that  a  resulting  trust  was  not 
intended.  Seawin  v.  Seawin,  I 
Younge  &  C.  65. 

59.  Baker  v.  Safe  Deposit  and 
Trust  Co.,  93  Md.  368,  48  Atl.  920, 
49  Atl.  623. 

Memoranda  made  by  decedent  are 
prima  facie  evidence  of  the  amount 
to  be  charged.  Sims  v.  Sims,  39  Ga. 
108,  99  Am.  Dec.  450. 

60.  Effect  of  Declarations. 
Meeker  v.  ]\Ieeker,  16  Com.  383.  De- 
cedent's declarations  are  not  conclu- 
sive, and  do  not  stop  the  person  ad- 
vanced to  show  the  true  value  or 
amount.  Hook  v.  Hook,  13  B.  Mon. 
(Ky.)   526. 

61.  When  there  is  no  direct  evi- 
dence on  the  subject,  it  is  competent 
to  show  that  decedent  had  advanced 
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B.  Recital  of  Consideration  as  Evidence  of  Amount. 
When  deed  intended  as  an  advancement  states  a  money  considera- 
tion, and  acknowledges  its  receipt,  it  will  be  presumed  that  the  sum 
was  an  estimate  of  the  value  of  the  land  made  by  the  parents  at 
the  time  of  the  execution  of  the  deed.*^- 

5.  Burden  of  Proof.  —  A.  Party  Making  Claim.  —  The  burden 
of  proof  is  upon  one  who  claims  that  money  or  personal  property 
furnished  to  a  child  by  a  parent  was  intended  as  part  of  the 
child's  portion.®'  The  burden  of  proof  rests  upon  him  who  claims 
that  a  certain  transaction  was  intended  to  have  some  other  effect 
than  as  an  advancement.*'* 

B.  Heir  Alleging  Gift.  —  Burden  of  proof  is  upon  heir  who 
claims  that  a  certain  transfer  of  property  constituted  a  gift  rather 


money  or  property  to  his  other  chil- 
dren, the  amount  advanced,  and 
facts  showing  his  desire  that  all  ad- 
vancements be  equal.  Meeker  v. 
Meeker,  i6  Conn.  383. 

62.  Palmer  v.  Culbertson,  143  N. 
Y.  213,  38  N.  E.  199. 

63.  Miller's  Appeal,  40  Pa.  St.  57, 
80  Am.  Dec.  555 ;  Clements  v.  Hood, 
57  Ala.  459;  Booth  V.  Foster,  in 
Ala.  312,  20  So.  356,  56  Am.  St.  Rep. 
52. 

In  Waddell  v.  Waddell,  87  Mo. 
App.  216,  it  is  said  that  the  burden 
of  proving  that  a  portion  of  a  par- 
ent's estate  had  been  received  by  one 
heir  in  anticipation  in  the  way  of 
advancement  before  the  death  of  the 
parent,  rests  upon  the  person  deny- 
ing his  right  to  a  full  share  of  his 
father's   estate. 

But  it  has  been  held  that  when 
personal  property  is  delivered  by 
parent  to  child,  it  is  presumed  that 
an  advancement  or  gift  was  intended, 
and  the  burden  of  proof  is  upon  the 
parent  or  those  claiming  under  him, 
to  show  that  the  transaction  was  in- 
tended as  a  loan.  Falsoner  v.  Hol- 
land, 5  Smed.  &  M.   (Miss.)  689. 

Burden  Shifted.  —  But  when  the 
proof  shows  that  certain  property 
had  been  sent  by  decedent  to  a  child, 
and  had  been  allowed  to  remain  in 
that  child's  possession,  the  burden  of 
proof  is  shifted  to  the  child,  who 
must  then  repel  the  presumption 
that  an  advancement  was  intended. 
Clements  v.  Hood,  57  Ala.  459. 

Deed  Reciting  Valuable  Considera- 
tion. —  When  deed   from    parent    to 


child  is  in  form  of  conveyance  for 
full  value,  the  burden  of  proof  is 
upon  one  claiming  that  an  advance- 
ment was  intended.  Appeal  of  Mil- 
ler, 107  Pa.  St.  221. 

64.  Indiana.  —  McCaw  v.  Burk,  31 
Ind.  56;  Culp  V.  Wilson,  133  Ind. 
294,  32  N.  E.  928;  Ruch  V.  Biery, 
no  Ind.  444,  n  N.  E.  312. 

Iowa.  —  Burton  v.  Baldwin,  61 
Iowa  283,  16  N.  W.  no;  Phillips  v. 
Phillips,  90  Iowa  541,  58  N.  W.  879; 
Finch  V.  Garrett,  102  Iowa  381,  71 
N.  W.  429. 

Missouri.  —  McDonald  v.  McDon- 
ald, 86  Mo.  App.   122. 

North  Carolina.  —  Kiger  v.  Terry, 
n9  N.  C.  456.  26  S.  E.  38. 

Ne-df  lersey.  —  Hattersley  v.  Bis- 
sett,  50  N.  J.  Eq.  577,  25  Atl.  332. 

Pennsylvania.  —  Dutch's  Appeal,  57 
Pa.  St.  461. 

Conveyance  Not  Made  Directly  to 
Child.  —  In  Palmer  v.  Culbertson,  143 
N.  Y.  213,  38  N.  E.  199,  a  father  con- 
veyed land  to  his  son's  wife.  In  ac- 
tion brought  by  the  son  to  obtain 
partition  of  his  father's  realty,  his 
sisters  claimed  that  the  land  con- 
veyed to  his  wife  had  been  so  con- 
veyed as  an  advancement,  and  as 
plaintiff's  share  of  the  father's  estate. 
The  court  held  that,  had  the  con- 
veyance been  directlj'  to  the  son,  an 
advancement  would  be  presumed ; 
but,  as  the  land  was  conveyed  to  his 
wife,  it  was  incumbent  on  defendants 
to  establish  that  the  conveyance  was 
intended  as  an  advancement  of  plain- 
tiff's share. 
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than  an  advancement,^^  or  that  money  delivered  to  him  by  his 
parent  was  intended  as  a  loan  and  not  as  an  advancement.^^ 

C,  Purchase  in  Name  of  Wife  or  Child. — The  burden  of 
proof  is  upon  one  who  claims  that  a  purchase  by  a  husband  or 
father  in  the  name  of  his  wife  or  child  constituted  a  resulting 
trust,  and  not  an  advancement  to  the  child. "^^ 

6.  Degree  of  Proof.  —  A.  Preponderance  Sufficient.  —  The 
evidence  of  advancement  need  not  be  conclusive ;  a  preponderance 
of  testimony  is  sufficient.^* 

B.  Strict  Proof  Required  Against  an  Infant.  —  But  when 
the  right  of  an  infant  is  involved,  strict  proof  is  required.®^ 

C.  Change  of  Debt  to  Advancement.  —  An  heir  who  claims 
that  decedent  had  changed  a  debt  into  an  advancement  must  make 
it  clearly  appear  that  decedent  treated  the  transaction  as  a  gift  and 
advancement  to  his  child  on  account  of  or  in  full  of  the  child's 
portion.^" 

D.  Notes  Suppressed  by  Administrator,  —  When  notes  given 
for  money  delivered  as  advancements  are  suppressed  by  the  admin- 
istrator, who  was  the  maker  of  some  of  the  notes,  the  other  heirs 
will  not  be  required  to  prove  the  amounts  and  dates  of  their  notes 
with  exactness.^^ 


65.  Alabama.  —  Distributees  of 
Mitchell  V.   Mitchell,  8  Ala.  414. 

lo-wa.  —  Burton  v.  Baldwin.  61 
Iowa  233,  16  N.  W.  no;  Ellis  v. 
Newell,  120  Iowa  71,  94  N.  W.  463; 
Phillips  V.  Phillips,  90  Iowa  541,  58 
N.  W.  879. 

Missouri.  —  McDonald  v.  McDon- 
ald, 86  Mo.  App.  122. 

Neiv  Jersey.  —  Jakolete  v.  Daniel- 
son,   (N.  J.  Eq.),  13  Atl.  850. 

Pennsxlvania.  —  Dutch's  Appeal,  57 
Pa.  St.  461. 

Tennessee.  —  Morris  v.  Morris,  9 
Heisk.  814;  Johnson  v.  Patterson,  13 
Lea  626. 

Burden  on  Heir  Denying  Fact  of 
Advancement —  Where  will  recites 
that  money  had  been  advanced  to  an 
heir,  and  he  denies  it,  the  burden  is 
upon  him  to  show  that  no  such  ad- 
vancement had  been  made.  In  re 
Sherman's  Estate,  35  N.  Y.  St.  243, 
13  N.  Y.  Supp.  881. 

66.  Harley  v.  Harley,  57  Md.  340 ; 
Dilley  v.  Love,  61  Md.  603. 

67.  Alabama.  —  Butler  v.  M.  In- 
surance Co.,  14  Ala.  777. 

Indiana.  —  Higham     v.     Vanosdol, 
125  Ind.  74,  25  N.  E.  140. 
Iowa.  —  Sunderland  v.  Sunderland, 
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19  Iowa  325;  Cotton  v.  Wood,  25 
Iowa  43. 

Maine.  —  Lane  v.  Lane,  80  Me. 
570,  16  Atl.  323;  Long  V.  McKay,  84 
Me.  199,  24  Atl.  815. 

Maryland.  —  Mutual  Ins.  Co.  v. 
Deale,  18  Md.  26.' 

Ne-dJ  Jersey.  —  Hallenback  v.  Rog- 
ers, 57  N.  J.  Eq.  199,  40  Atl.  576. 

New  York.  —  Watson  v.  Le  Row, 
6  Barb.  481. 

Oregon.  —  Parker  v.  Newitt,  18 
Or.  274,  2^  Pac.  246. 

Shales  v.  Shales,  2  Freeman 
(Eng.)  252;  Christy  v.  Courtenay, 
13  Beav.  96;  Jeans  v.  Cooke,  24  Beav. 

513. 

68.  McClanahan  v.  McClanahan, 
36  W.  Va.  34,  14  S.  E.  419. 

69.  When  in  distribution  of  an 
estate,  it  is  claimed  that  an  infant 
grandchild  should  be  charged  with 
certain  property  as  an  advancement 
made  to  its  parent,  the  court  should 
require  full  proof  that  the  parent  had 
received  his  share  of  the  estate  by 
way  of  advancement.  Barnes  v. 
Hazleton,  50  111.  429. 

■70.  Beckhans  v.  Ladner,  48  N.  J. 
Eq.  152,  21  Atl.  724. 

71.  Love  V.  Dilley,  64  Md.  238,  i 
Atl.  59,  4  Atl.  290. 
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E.  Statutory  Methods  of  Showixg  Intextion.  —  a.  Exclu- 
sive of  Other  Proof.— When  statute  provides  that  gifts  and  grants 
be  deemed  advancements,  if  they  are  expressed  in  the  grant  to  be  so 
made,  or  charged  as  such  in  writing  by  the  donor,  or  acknowledged 
m  writing  as  such  by  the  donee,  the  statutorv  method  of  proving 
advancements  is  exclusive  of  other  methods  of  proof." 

b.  Not  Exclusi've.  —  But  it  has  been  held  that  a  statute  which  pro- 
vides that  a  certain  act  on  the  part  of  a  parent  shall  be  evidence  of 
the  fact  of  an  advancement,  does  not  preclude  the  introduction  of 
evidence  other  than  the  act  itself/^ 

Change  of  Statute. —  Conflicting  rules  on  the  subject  of  changes  in 
statutory  method  of  proving  advancements  are  referred  to  m  the 
notes,''* 

c.  Presumption  When  Statute  Not  Follozved.  —  When  statute 
provides  that  an  advancement  be  shown  by  certain  evidence,  and 


72.  ////now.  — Wilkinson  v.  Thom- 
as, 128  111.  363,  21  N.  E.  596;  Mar- 
shall V.  Coleman,  187  111.  556,  58  N. 
E.  628;  Young  V.  Young,  204  111. 
430,  68  N.  E.  532. 

Massachusetts.  —  Hartwell  v.  Rice, 
I  Gray  587;  Bulkeley  v.  Poole,  2 
Pick.  7,^7;  Bigelow  v.  Poole,  10 
Gray  104. 

Vermont.  —  Wetherhead  v.  Field., 
26  Vt.  665;  Wheeler  v.  Wheeler's 
Estate,  47  Vt.  637. 

Where  the  statute  provides  that  all 
gifts  and  grants  shall  be  deemed  to 
have  been  made  in  advancement,  if 
they  are  expressed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged  in 
writing  by  the  intestate  as  an  ad- 
vancement, or  acknowledged  in  writ- 
ing as  such  by  the  child  or  other  de- 
cedent, it  was  held  that  such  stat- 
ute, by  implication,  excluded  all  other 
means  of  proof,  and  parol  testimony 
is  inadmissible  to  prove  an  advance- 
ment. Pomeroy  v.  Pomeroy,  93  Wis. 
262,  67  N.  W.  430. 

73.  Bransford  v.  Crawford,  51  Ga. 
20. 

In  Rhode  Island  a  statute  provided 
that,  "  If  real  estate  shall  be  con- 
veyed by  deed  of  gift,  or  personal 
estate  shall  be  delivered  to  a  child  or 
grandchild,  and  charged,  or  a  memo- 
randum made  thereof  in  writing  by 
the  intestate,  or  by  his  order,  or 
shall  be  delivered  expressly  for  that 
purpose  in  the  presence  of  two  wit- 
nesses, who  were  desired  to  take  no- 
tice thereof,  the  same  shall  be  deemed 
an  advancement  to  such  child,  to  the 


value  of  such  real  or  personal  estate." 

It  was  held  that  this  statute  did 
not  exclude  other  and  higher  proof 
of  an  advancement  than  is  therein 
designated,  but  only  inferior  proof. 
Law  V.  Smith,  2  R.  I.  244;  Sayles  z>: 
Baker,  5  R.  I.  457. 

Under  the  statute  it  was  held  that 
the  statement  of  "  love  and  affection  " 
as  a  consideration  of  a  deed  from 
father  to  child,  was  conclusive  evi- 
dence that  an  advancement  was  in- 
tended.    Sayles  v.  Baker,  5  R.  I.  457. 

It  was  also  held  under  this  stat- 
ute that  where  deed  was  made  from 
parent  to  child  reciting  money  con- 
sideration, but  the  proof  showed  that 
no  money  was  paid  when  deed  was 
executed;  but  the  son  lived  with  his 
mother  for  years  after  coming  of  age 
and  turned  over  his  earnings  to  her, 
the  transcription  was  not  an  advance- 
ment. Beakhust  v.  Crumby,  18  R.  I. 
689,  30  At!.  453,  31  All.  753. 

74.  When  statute  requires  that  an 
advancement  be  evidenced  by  writing, 
a  transaction  had  prior  to  its  enact- 
ment does  not  constitute  an  advance- 
ment unless  evidenced  by  writing,  al- 
though at  the  time  of  the  transaction 
written  evidence  was  not  required. 
Wallace  v.  Reddick,  iig  111.  iqi,  8  N 
E.  801. 

To  the  effect  that  the  question  — 
advancement  or  not  —  is  to  be  de- 
termined by  statute  in  force  at  the 
time  of  the  decedent's  death,  al- 
though it  requires  different  evidence 
from  that  permitted  by  statute  ore- 
vailing  at  the  time  of  the  transaction 
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excludes  all  other  evidence,  a  transfer  of  property  from  parent  to 
child  is  presumed  to  have  been  intended  as  a  gift  J' 

in  question,  see  Clarke  v.  Clarke,  17       Simpson  v.   Simpson,    114  111.  603,  4 
B.  Mon.   (Ky.)  698;  Bowles  v.  Win-       N.  E.  137,  7  N.  E.  287. 
Chester,   13   Bush    (Ky.)    i. 


On    general    subject    of   change    in 


75.     Wheeler  v.   Wheeler's   Estate, 


statutes     as     to     advancements,     see       47   v  t.    037. 


DETAINER.— See  Forcible  Entry  and  Detainer. 
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I.  CREDIBILITY. 

1.  Generally.  —  As  a  circumstance  affecting  his  credibility  it  is 
always  proper  to  show  that  a  witness  is  a  detective,  or  spy,  and 
that  he  has  been  hired  for  the  purpose  of  securing  evidence  for  the 
party  offering  him,^  or  that  he  is  working  for  a  reward.^ 

2.  Cross-Examination.  —  The  most  thorough  and  searching  cross- 
examination  of  such  witnesses  should  be  permitted,  to  determine  the 
motives  and  inducements  under  which  they  are  acting.^ 

3.  Distinction  Between  Discovering  and  Inducing  Crime.  —  A  dis- 
tinction, however,  should  be  drawn  between  a  witness  who  simply 
takes  what  may,  under  the  circumstances,  be  necessary  steps  to 
secure  evidence  of  wrongdoing  and  one  who  actively  encourages  and 
assists  in  the  commission  of  a  crime  merely  for  the  purpose  of 
securing  a  conviction  of  the  offender.  The  testimony  of  the  former 
is  not  thereby  rendered   unworthy  of  credit.*  because  crime  can 


1.  State  V.  Miller,  g  Houst  (Del.) 
564,  32  Atl.  137;  People  V.  Rice,  103 
Mich.  350,  61  N.  W.  540;  State  v. 
Whitney,  105  Mich.  622,  63  N.  W. 
765;  People  V.  Murphy,  93  Mich.  41, 
52  N.  W.  1,042;  State  v.  Baden,  37 
Minn.  212,  34  N.  W.  24;  Preuit  v. 
State,  5  Neb.  377. 

In  Rivers  v.  State,  97  Ala.  72,  12 
So.  434,  the  refusal  of  the  trial  court 
to  allow  the  defendant  to  prove  that 
the  "  witnesses  were  professional 
witnesses  in  gaming  cases  and  that 
they  had  been  hired  by  third  per- 
sons to  work  up  and  prosecute  such 
cases  for  money  consideration,"  was 
held  error  on  the  ground  that  the 
jury  are  entitled  to  know  all  the 
facts  and  circumstances  affecting  the 
credibility  of  the  witnesses. 

2.  In  a  prosecution  for  arson,  the 
rejection  of  evidence  of  a  statement 
made  by  one  of  the  state's  witnesses, 
that  he  was  working  for  the  reward 
for  the  conviction,  was  held  error. 
Hollingsworth  v.  State,  53  Ark.  387, 
14  S.  W.  41. 

In  State  v.  Carroll,  85  Iowa  i,  51 
N.  W.  1,159,  a-  prosecution  for  arson, 
the  only  evidence  against  defendant 
was  that  of  a  witness  who  had  been 
hired  to  secure  evidence  by  the 
owner  of  the  burned  building.  In  his 
direct  examination  he  testified  that 
after  making  the  defendant  drunk 
he  secured  an  admission  of  his  guilt. 
On  cross-examination  he  was  asked 
what  salary  he  was  to  receive  for  his 

Vol.  IV 


services  as  detective,  and  if  he  had 
not  stated  that  his  compensation  de- 
pended upon  his  securing  a  convic- 
tion. An  objection  to  these  questions 
was  sustained.  Upon  appeal  this 
ruling  was  held  error  on  the  ground 
that  the  defendant  should  have  been 
permitted  to  impeach  the  witness  by 
showing  his  motives. 

"  The  system  of  detection,  by  means 
of  false  pretenses,  lying  and  deceit 
on  the  part  of  the  detective,  can  only 
be  justified,  if  justified  at  all,  by  the 
fullest  and  most  searching  examina- 
tion of  the  motives  aand  inducements 
under  which  he  acts.  No  party  act- 
ing in  that  capacity  should  be  allowed 
to  keep  back  or  conceal  any  fact 
which  bears  upon  the  motives  by 
which  he  is  controlled  in  the  pursuit 
of  his  employment.  It  is  always 
competent  to  show  the  interest  of  a 
witness,  and  the  rule  applies  with 
peculiar  force  in  a  case  where  facts 
are  claimed  to  have  been  ascertained 
by  falsehood,  and  in  the  line  of  em- 
ployment as  a  detective,  and  with 
the  aid  of  the  appliances  used  in  this 
case." 


3.  State    v.    Shew, 
679,  57  Pac.  137;  State 
Minn.  262,  3  N.  W.  345 
People,  38  Mich.  218. 

4.  Burns   v.    People,   45   111.   App 
70. 

Distinction    Between 

and  Inducing  Crime 

for  the   illegal    sale    of 


8  Kan.  App. 
V.  Tosney,  26 
;  Saunders  v. 


Discovering 

In  an  action 
intoxicating 
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often  be  detected  in  no  other  way.  The  latter  practice,  however, 
while  it  does  not  excuse  the  criminal  act,  has  been  severely  con- 
demned,^ and  the  testimony  of  such  witnesses,  though  sufficient  if 
believed,*'  should  be  subjected  to  closer  scrutiny.'^ 


liquor,  defendant  requested  an  in- 
struction that  "  The  testimony  of 
spotters  —  that  is,  persons  who  pur- 
chase Hquor  with  the  view  to  inform 
and  testify  against  the  seller  — 
should  be  taken  with  extreme  care 
and  suspicion."  This  request  was 
refused,  but  the  jury  were  in- 
structed to  closely  scrutinize  the 
testimony  of  any  one  who  acted 
as  a  detective  or  spotter.  On  ap- 
peal, the  court  after  criticising  the 
tendency  towards  undue  criticism 
of  this  class  of  evidence  said :  "  In 
such  cases  as  this,  when  nothing  has 
been  done  to  induce  the  course  of 
criminal  conduct  which  is  being  in- 
vestigated, and  the  witness  simply 
puts  himself  in  a  situation  to  discover 
the  facts,  there  seems  little  reason  to 
single  such  act  as  deserving  of  op- 
probrium, and  as  making  the  person 
doing  it  an  object  of  suspicion,  no 
matter  how  good  his  general  char- 
acter and  standing  may  be."  State 
V.  Keys,  4  Kan.  App.  14,  45  Pac.  727. 

Decoy  Letters.  —  Sending  Obscene 
Matter  Through  the  Mails —  In 
United  States  v.  Slenker,  2,2  Fed.  691, 
a  prosecution  for  sending  obscene 
matter  through  the  mails,  the  jury 
were  instructed  that  the  testimony 
of  two  witnesses,  who  had  used  "  de- 
coy "  letters  to  detect  the  crime  "  is 
not  to  be  discredited  because  they 
have  resorted  to  this  frequent  and 
frequently  indispensable  mode  of 
detecting  crime.  Their  testimony  is 
entitled  to  the  same  weight  as  that  of 
other  witnesses,  subject,  of  course,  to 
the  same  tests  as  to  its  truthful- 
ness." 

"  Informers  and  spies  may  be  ab- 
horred and  odious,  not  by  reason  of 
denouncing  and  giving  information 
against  crimes  and  criminals,  but  for 
their  association  and  participation  in 
lawless  practices.  We  should  not, 
therefore,  mistake  and  denounce  the 
only  act  through  which  society  finds 
redress,  instead  of  the  crimes  and 
criminals  thus  brought  to  light."  St. 
Charles  v.  O'Mailey,  18  111.  408. 


5.  In  re  Wellcome,  23  Mont.  450, 
59  Pac.  445. 

In  Saunders  v.  The  People,  38 
Mich.  218,  it  appeared  that  defendant 
had  proposed  to  a  policeman  that  he 
leave  the  court  room  door  open  so 
that  certain  papers  might  be  taken 
by  defendant.  The  officer,  after  con- 
sultation with  his  superior,  consented 
and  then  lay  in  wnit  and  caught 
the  defendant  in  the  criminal  act. 
This  policeman,  in  testifying,  was 
asked  on  cross-examination  if  he 
had  not  once  put  in  some  false 
swearing  for  the  defendant,  which 
question  was  ruled  out.  On  appeal, 
this  ruling  was  held  error  on  the 
ground  that  the  most  thorough  and 
searching  cross-examination  should 
have  been  allowed,  under  the  circum- 
stances, to  test  the  credibility  of  the 
witness  and  determine  the  truth  cf 
his  story.  Marston,  J.,  says  :  "  The 
course  pursued  by  the  officers  in  this 
case  was  utterly  indefensible.  Where 
a  person  contemplating  the  commis- 
sion of  an  offense  approaches  an  of- 
ficer of  the  law,  and  asks  his  as- 
sistance, it  would  seem  to  be  the  duty 
of  the  latter,  according  to  the  plainest 
principles  of  duty  and  justice,  to  de- 
cline to  render  such  assistance,  and 
to  take  such  steps  as  would  be  likely 
to  prevent  the  commission  of  the  of- 
fense, and  tend  to  the  elevation  and 
improvement  of  the  would-be  crim- 
inal, rather  than  to  his  farther  de- 
basement. Some  courts  have  gone  a 
great  way  in  giving  encouragement 
to  detectives  in  some  very  question- 
able methods  adopted  by  them  to  dis- 
cover the  guilt  of  criminals;  but  they 
have  not  yet  gone  so  far,  and  I  trust 
never  will,  as  to  lend  aid  or  encour- 
agement to  officers  who  may,  under 
a  mi.staken  sense  of  duty,  encourage 
and  assist  parties  to  commit  crime, 
in  order  that  they  may  arrest  and 
have  them  punished  for  so  doing." 

6.  Wright  V.  State,  7  Tex.  App. 
574- 

7.  Com.  V.  Graves,  97  Mass.   114. 
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4.  Confession  Secured  by  Detective.  —  A  confession  is  not  inadmis- 
sible merely  because  made  to  a  detective,*  but  the  fact  that  he 
secured  it  by  means  of  fraud  and  deception,  and  a  pretense  of  friend- 
ship, is  a  circumstance  which  should  be  considered  in  determining 
whether  the  alleged  confession  was  actually  made,  and  whether 
it  was  voluntary." 

5.  Cautionary  Instructions.  —  A.  Generally.  —  There  is  some 
disagreement  as  to  the  necessity  and  nature  of  instructions  to  the 
jury  upon  this  class  of  evidenqe,  depending  upon  the  statutes  and 
rules  of  different  jurisdictions  applicable  generally  to  instructions. 
In  some  states  it  is  improper  for  the  trial  court  to  make  any  special 
reference  to  this  particular  class  of  evidence."  In  most  jurisdic- 
tions, however,  if  requested,  the  court  should  instruct  the  jury  that 
the  fact  that  a  witness  is  a  detective,  or  hired  to  procure  evidence,  is 
a  circumstance  proper  to  be  considered  by  them  in  weighing  his 
testimony."  But  inasmuch  as  the  credibility  of  a  witness  is  for  the 
jury  and  not  for  the  court,  a  refusal  to  instruct  that  such  evidence 
should  be  regarded  with  great  caution  is  not  error;"  and  such  an 


See    Dickinson  v.  Bentley,  8o    Iowa 
482,  45  N.  W.  903. 

8.  See  article  "  Confessions/'  p. 
319,  note  64. 

9.  Needham  v.  State,  98  111.  275; 
State  V.  Carroll,  85  Iowa  i,  51  N. 
W.  1,159;  Heldt  V.  State,  20  Neb. 
492,  30  N.  W.  626,  57  Am.  Rep.  835- 
See  also  Burton  v.  State,  107  Ala. 
108,  18  So.  284. 

Instructions — In  State  v.  Van 
Tassel,  103  Iowa  6,  72  N.  W.  497,  a 
prosecution  for  homicide,  cne  of  the 
state's  principal  witnesses  was  a  de- 
tective employed  by  the  county.  The 
defendant  asked  an  instruction  to  the 
effect  that,  if  he  employed  falsehood, 
artifice  and  fraud,  in  trying  to  obtain 
the  alleged  confession  from  defend- 
ant, it  very  seriously  affected  his 
credibility  as  to  whether  such  con- 
fession was  obtained  or  not.  In  lieu 
thereof,  the  court  said  to  the  jury 
that  they  had  the  right  to  consider 
the  means  employed  by  the  detective 
to  elicit  statements  from  defendant, 
whether  or  not  the  detective  used  de- 
ception and  falsehood  on  his  part  to 
induce  the  defendant  to  make  the 
same,  as  well  as  a  great  many  other 
circumstances  which  are  enumerated 
in  the  instruction,  in  determining  the 
weight  to  be  given  to  the  evidence  of 
this  witness.  The  court  also  said 
that  the  jury  had  the  right  to  know 

Vol.  IV 


just  what  arts  were  employed,  and 
all  the  circumstances  under  which 
the  confession  was  made ;  and  in 
light  of  these  circumstances,  and  in 
connection  with  defendant's  evidence, 
they  should  determine  the  facts  in 
regard  to  the  purported  confession. 
The  instructions  given  were  clearly 
correct,  and  it  was  not  erroneous  to 
refuse  the  one  asked  by  defendant. 

10.  Special  Instruction  Improper. 
In  Copeland  v.  State,  36  Tex.  Crim. 
575,  38  S.  W.  210,  it  was  held  no 
error  to  refuse  to  instruct  the  jury 
that  they  should  take  into  considera- 
tion the  fact  that  the  state's  wit- 
nesses were  hired  to  convict  the  de- 
fendant, on  the  ground  that  the  trial 
court  could  not  charge  upon  the 
weight  of  the  testimony  of  witnesses, 
except  in  those  particular  cases  pro- 
vided for  by  statute. 

11.  People  V.  Rice,  103  Mich.  350, 
61  N.  W.  540 ;  Com.  v.  Downing,  4 
Gray  (Mass.)  29.  And  see  cases  in 
following  note. 

12.  /ozca.  —  State  v.  Van  Tassel, 
103  Iowa  6,  72  N.  W.  497. 

Massachusetts.  —  Com.  v.  Ingersoll, 
145  Mass.  231,  13  N.  E.  613;  Com. 
V.  Trainor,  123  Mass.  414;  Com.  v. 
Mason,  135  Mass.  555. 

Michigan.  —  People  v.  Bennett,  107 
Mich.  430,  65  N.  W.  280. 
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instruction  has  been  held  improper.^^  The  testimony  of  a  detective 
or  informer  stands  upon  the  same  footing  as  that  of  any  other 
witness,  and  should  be  subjected  to  the  same  tests. ^* 

B.  Special  Instruction  Necessary.  —  In  some  states,  however, 
it  is  error  for  the  court  to  refuse  to  instruct  that  this  class  of 
evidence  should  be  received  with  great  caution,  and  subjected  to  close 
scrutiny.^'* 

6.  Argument  by  Counsel.  —  It  is  always  proper  for  counsel  to 
argue  to  the  jury  that  a  witness  is  a  detective,  spy,  or  hired  witness, 
and  to  draw  unfavorable  inferences  from  this  fact.^" 

7.  Corroboration.  —  A.  Generally.  —  The  uncorroborated  testi- 
mony of  detectives,  if  believed,  is  sufficient  to  support  a  verdict  of 
guilty  in  a  criminal  case.^^ 

B.  In    Divorce    Cases.  —  Owing   to   the   peculiar   nature   of   a 


North  Carolina.  —  State  v.  Black, 
121  N.  C.  578,  28  S.  E.  518. 

Rhode  Island.  —  State  v.  Hoxsie, 
15  R.  I.  I,  22  Atl.  1,059,  2  Am.  St. 
Rep.  838. 

But  see  Com.  v.  Downing,  4  Gray 
(Mass.)  29. 

In  Hronck  v.  People,  134  111.  139, 
24  N.  E.  861,  23  Am.  St.  Rep.  652, 
8  L.  R.  A.  837,  it  was  objected  that 
the  court  erred  in  refusing  an  in- 
struction that  the  evidence  of  private 
detectives  and  of  the  police  "  should 
be  received  with  a  large  degree  of 
caution."  "  This  instruction  does  not 
contain  a  correct  proposition  of  law. 
All  the  circumstances  connected  with 
a  witness,  or  that  might  tend  to  affect 
his  credibility  or  bias  his  judgment, 
are  competent  to  be  shown  to  and 
considered  by  the  jury  in  determining 
the  weight  and  credit  to  be  given 
to  his  testimony.  In  view  of  the 
facts  and  circumstances  thus  shown, 
it  is  for  the  jury  to  determine  its 
weight  as  matter  of  fact." 

13.  De  Long  v.  Giles,  11  111.  App. 
33-  But  see  State  v.  Miller,  9  Houst. 
(Del.)   564,  32  Atl.   137. 

14.  Wright  V.  State,  7  Tex.  App. 
574;  State  V.  Bennett,  40  S.  C.  308, 
18  S.  E.  886;  United  States  v. 
Slenker,  32  Fed.  691.  See  Dickinson 
V.  Bentley,  80  Iowa  482,  45  N.  W. 
903. 

15.  State  V.  Snyder,  8  Kan.  App, 
686.  =;7  Pac.  135.  See  Heldt  v.  State, 
20  Neb.  492,  30  N.  W.  626,  57  Am. 
Rep.  83s. 

"  It  is  the  duty  of  the  trial  court 


to  instruct  the  jury  to  scrutinize 
closely  the  testimony  of  any  one  who 
acted  as  a  detective  for  the  state  in 
the  transaction,  whereby  the  defend- 
ant is  alleged  to  have  committed  a 
misdemeanor,  and  who  may  have 
had  a  motive  for  testifying  that  an 
illegal  sale  of  intoxicating  liquor  was 
made  even  though  no  such  sale  was 
actually  made."  State  v.  Shew,  8 
Kan.  App.  679,  57  Pac.  137. 

In  Preuit  v.  State,  5  Neb.  377,  a 
trial  for  murder,  the  court  refused 
defendant's  request  to  instruct  the 
jury  that  "  in  weighing  the  testimony 
greater  care  should  be  used  by 
the  jury  in  relation  to  the  tes- 
timony of  persons  who  are  inter- 
ested in,  or  employed  to  find,  evi- 
dence against  the  accused  than 
in  other  cases,  because  of  the 
natural  and  unavoidable  tendency  and 
bias  of  the  mind  of  such  persons  to 
construe  everything  as  evidence 
against  the  accused,  and  disregard 
everything  which  does  not  tend  to 
support  their  preconceived  opinions 
of  the  matter  in  which  they  are  en- 
gaged." On  appeal,  the  court  held 
the  refusal  to  so  instruct  was  error. 
Approved  in  Sandage  v.  State,  61 
Neb.  240,  85  N.  W.  35,  87  Am.  St. 
Rep.  457. 

16.  State  I'.  Hoxsie,  15  R.  I.  i, 
22  Atl.  1,059,  2  Am.  St.  Rep.  838; 
People  z:  Bennett,  107  Mich.  430,  65 
N.  M.  280. 

17.  Com.  V.  Downing,  4  Gray 
(Mass.)  29;  Wright  v.  State,  7  Tex. 
App.  574- 
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divorce  suit,  and  the  fact  that  the  state  is  an  interested  party,  the 
testimony  of  detectives  and  informers  is  subject  to  closer  scrutiny 
than  in  other  cases.     This  matter  is  fully  discussed  elsewhere.^® 


II.  DETECTIVES  AS  ACCOMPLICES. 

1.  Generally.  —  The  fact  that  a  detective  in  securing  evidence  of 
a  crime  is  the  instrument  or  means  through  which  the  law  is  violated 
does  not  make  him  an  accomplice  within  the  rule  requiring  the 
testimony  of  accomplices  to  be  corroborated.  Thus  one  who  pur- 
chases liquor  sold  in  violation  of  law  for  the  purpose  of  securing 
the  conviction  of  the  offender  is  not  an  accomplice,"  nor  is  one 
who  receives  a  counterfeit,^"  or  stolen  goods,^*  or  buys  a  lottery 
ticket,^"  or  participates  in  a  gambling  game-^  for  the  same  purpose. 

2.  Feigned  Accomplices.  —  A.  Generally.  —  So,  also,  one  who 
pretends  to  be  an  accomplice,  and  apparently  assists  in  the  prepara- 
tions for  a  crime  with  the  purpose  and  intention  of  frustrating  the 
design  of  the  guilty  parties  and  securing  their  punishment  is  not  an 


18.  See  articles  "  Divorce  ;"  "  Wit- 
nesses." 

19.  Com.  V.  Downing,  4  Gray 
(Mass.)  29;  Com.  v.  Graves,  97  Mass. 
114;  Com.  V.  Willard,  22  Pick. 
(Mass.)  476;  State  v.  Baden,  37 
Minn.  212,  34  N.  W.  24;  Harring- 
ton V.  State,  36  Ala.  236;  Lyman  v. 
Oussani,  33  Misc.  409,  68  N.  Y.  Supp. 
450;  State  V.  Hoxsie,  15  R.  I.  i,  22 
Atl.   1,059,  2  Am.  St.  Rep.  838. 

Granting  Injunction  on  Uncor- 
roborated Testimony  of  Detective. 
In  an  equitable  action  to  restrain  the 
unlawful  sale  of  intoxicating  liquors, 
the  parties  stipulated  what  the  testi- 
mony of  a  hired  detective  would  be 
and  submitted  the  case  without 
further  evidence.  The  trial  court  re- 
fused to  grant  the  injunction  "upon 
the  uncorroborated  testimony  of  a 
witness  who  was  employed  and  paid 
for  procuring  evidence  when  the  wit- 
ness is  not  called  upon  the  stand  and 
no  opportunity  is  had  for  his  cross- 
examination."  On  appeal,  the  court 
held  that  the  testimony  of  the  de- 
tective could  not  thus  be  disregarded 
merely  because  he  was  hired  for  the 
purpose,  but  that  it  should  be  sub- 
jected to  the  same  tests  as  applied  to 
other  witnesses.  The  mere  fact  that 
he  purchased  a  glass  of  whisky  to 
discover  whether  defendant  was  vio- 
lating the  law,  was  of  little  weight. 
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But  the  court  further  said:  "If 
Mercer  (detective)  had  induced  de- 
fendant to  do  the  acts  which  ren- 
dered his  place  a  nuisance  with  a 
view  of  prosecution,  the  case  might 
be  different."  Dickinson  v.  Bentley, 
80  Iowa  482,  45  N.  W.  903. 

In  a  disbarment  proceedings,  it  ap- 
peared that  the  witnesses  against  de- 
fendant, his  brother  lawyers,  had  en- 
couraged him  in  the  criminal  act  for 
the  purpose  of  exposing  him,  it  was 
held  that  while  the  "  courts  always 
act  cautiously  upon  such  evidence," 
it  was  sufficient  to  support  a  convic- 
tiorr.  "  However  reprehensible  it  may 
be  as  violative  of  the  principles  of 
propriety  and  morality,  the  fact  that 
a  witness  has  acted  as  a  detective  or 
decoy,  apparently  entering  into  the 
criminal  plan  in  order  to  detect  and 
expose  it,  does  not,  of  itself,  render 
his  evidence  unworthy  of  belief.  The 
adjudicated  cases  are  numerous 
where  convictions  upon  this  character 
of  evidence  have  been  sustained."  In 
re  Wellcome,  23  Mont.  450,  59  Pac. 
445. 

20.  People  v.  Farrell,  30  Cal.  316. 

21.  People  V.  Barrie,  49  Cal.  342. 

22.  People  v.  Noelke,  94  N.  Y. 
137,  46  Am.  Rep.  128,  s.  c.  29  Hun 
461. 

23.  Copeland  v.  State,  36  Tex. 
Crim.  575,  38  S.  W.  210. 


DETECTIVES  AND  INFORMERS. 


63X 


accomplice  whose  testimony  requires  corroboration,-^  even  though  he 
actually  takes  an  apparent  part  in  the  commission  of  the  offense." 
It  has  been  held,  however,  that  where  one  enters  into  a  conspiracy 
with  others  to  do  an  unlawful  act,  and  assists  and  encourages  thern 
in  their  preparations  for  the  same,  he  is  an  accomplice,  notwith- 
standing the  fact  that  he  intended  to  prevent  the  commission  of  the 
crime,  and  kept  the  officers  of  the  law  informed  of  all  the  facts.-« 

B.  Defense  to  Imputed  Crime.  — Where  a  defendant  in  a  crim- 
inal prosecution  sets  up  as  a  defense  that  he  was  only  feigning  com- 
plicity in  order  to  detect  the  real  criminal,  he  may  show  any  facts 
and  circumstances  tending  to  prove  the  truth  of  his  claim." 

C.  Question  for  Jury.  —  Whether  or  not  the  alleged  detective  is 
really  a  participant  in  or  accessory  to  the  crime  in  question,  or  only  a 
feigned  accomplice,  is  a  question  for  the  jury  under  proper  instruc- 
tions from  the  court. ^^ 

III.  AS  EXPERT. 

While  a  detective  may  be  competent  as  an  expert  as  to  any  matter 


24.  "  The  discredit  of  an  accom- 
plice does  not  attach  to  a  detective 
who  joins  a  criminal  organization  for 
the  purpose  of  exposing  it,  even 
though  in  order  to  aid  in  such  ex- 
posure he  unites  in  and  apparently 
approves  its  counsels."  People  v. 
Bolanger,  71  Cal.  17,  11  Pac.  799. 

25.  Price  v.  State,  109  111.  109; 
People  V.  Collins,  53  Cal.  185 ;  Wright 
V.  The  State,  7  Tex.  App.  574. 

26.  Dever  v.  State,  (Tex.  Crim.), 
30  S.  W.  1,071,  distinguishing  Wood- 
worth  V.  State,  20  Tex.  App.  375. 

27.  Price  v.  State,  109  III.  109. 
See  also  cases  cited  in  the  following 
note. 

When  Not  Relevant In  a  prose- 
cution for  conspiracy  to  commit  a 
felony,  evidence  was  introduced  of 
conversations  between  defendants  and 
one  D.,  tending  to  show  the  alleged 
conspiracy.  In  rebuttal,  defendants 
offered  to  prove  by  a  former  chief 
of  the  public  detective  force,  that 
while  employed  by  him  several  years 
before,  they  had  been  accustomed, 
under  his  direction,  to  associate  with 
criminals  and  participate  in  their 
plans  for  the  purpose  of  detec- 
tion. The  witness  had  been  out 
of  office  for  some  time  previous 
to_  the  alleged  conspiracy.  No 
evidence  was  offered  that  defendants 
had   been   informed   that   D.    was   a 


suspicious  character  or  requested  to 
obtain  evidence  against  him.  The 
offered  evidence  was  held  properly 
excluded  because  having  no  tendency 
to  show  that  defendants  were  acting 
under  the  direction  of  an  officer  or 
employer  in  the  performance  of  any 
duty.     Com.  v.  Cohen,  127  Mass.  282. 

28.  Campbell  v.  Com.,  84  Pa.  St. 
187;  State  V.  McKean,  2^  Iowa  343, 
14  Am.  Rep.  530,  citing  Rex.  v.  Des- 
pard,  28  How.  St.  Tr.  346,  498,  I 
Greenl.  Ev.,  §383;  People  v.  Bol- 
anger, 71  Cal.  17,  II  Pac.  799;  Com. 
V.  Baker,  155  Mass.  287,  29  N.  E. 
512;  Wright  V.  State,  7  Tex.  App. 
574;  State  V.  Jansen,  22  Kan.  498. 

Sufficiency   of  the   Evidence In 

a  prosecution  for  burglary,  it  ap- 
peared that  defendant  had  actually 
taken  part  in  the  crime  with  two 
other  persons,  but  that  he  had 
previously  informed  a  constable  and 
justice  of  the  peace  as  to  the 
time  and  place  of  the  intended 
burglary,  and  on  the  day  following 
its  commission,  he  had  secured  the 
arrest  of  the  other  parties.  This  evi- 
dence was  held  insufficient  to  war- 
rant a  verdict  finding  defendant  guilty 
on  the  ground  that  it  clearly  showed 
a  lack  of  criminal  intent.  But  see 
dissenting  opinion.  Price  v.  People, 
109  111.   109. 
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in  which  his  employment  has  given  him  special  knowledge,^^  such 
evidence  is  confined'to  those  cases  where  expert  testimony  is  proper, 
and  he  will  not  be  permitted  to  testify  as  to  the  possibility  of  com- 
mitting a  crime  under  certain  circumstances.^" 


29.  Taylor  v.   United    States,    89 
Fed.  954,  32  C.  C.  A.  449- 

30.  See      article      "  Expert      and 
Opinion  Evidence." 

Detective  as  Expert  on  Criminol- 
ogy  In  prosecution  for  larceny,  to 

impeach  the  testimony  of  certain  wit- 
nesses, defendant  offered  to  prove  by 
detectives  that  it  was  not  possible  for 
the  crime  to  have  been  committed  in 
the  manner  testified  to.  The  exclu- 
sion of  this  testimony  was  held  no 
error  on  the  ground  that  it  was  not  a 
proper  subject  for  expert  testimony. 


"  If  experts  are  allowable  on  ques- 
tions of  criminal  science,  the  pro- 
fessors and  practitioners  of  that  sci- 
ence would  naturally  be  the  experts 
needed.  It  is  not  presumable  they 
would  be  easily  obtained  or  very  can- 
did; and  in  a  class  of  cases  where 
possibilities  are  the  subject  of  in- 
quiry, it  would  be  somewhat  ques- 
tionable whether  detectives  who  are 
reputable  could  have  complete  knowl- 
edge on  all  criminal  possibilities, 
however  extensive  they  may  suppose 
their  knowledge  to  be."  People  v. 
Morrigan,  29  Mich.  4. 


DETINUE.— See  Replevin. 


DEVISE.— See  Wills. 
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I.  THE  DIAGRAM. 

1.  Definition.  —  Any  linear  projection  of  an  object,  or 
representation  of  a  surface,  illustrating  to  the  eye  geographical 
characteristics,  the  nature  or  construction  of  things,  relative  loca- 
tions, or  the  movement  of  persons  or  things,  is  a  diagram.^ 

2.  What  Constitutes  Diagrams.  —  A  map  of  a  locality,^  a  plat  or 
plan,''  an  engraving,*  a  sketch  or  painting,^  or  a  representation,** 
made  with  pen,  pencil,  paint  brush,  coal  or  piece  of  chalk,^  may  be 
used  as  a  diagram. 

3.  Subject  Matter  of  Diagram.  —  A  diagram  may  show,  not  only 
geographical  features  and  the  location  of  fixed  objects,^  but  also 
boundaries,**  distances,^"  the  positions  of  movable  objects,^^  and  the 
positions^-  of  and  routes  traversed  by  persons,  at  the  times  therein 


1.  "  A  diagram  is  simnly  an  illus- 
trative outline  of  a  tract  of  land,  or 
something  else  capable  of  linear 
projection,  which  is  not  necessarily 
intended  to  be  perfectly  correct  and 
accurate.  ...  At  best,  it  is  but 
an  approximation."  Shook  v.  Pate, 
50  Ala.  91;  Burton  v.  State,  115  Ala. 
I,  22  So.  585. 

2.  Rawlins  v.  State,  40  Fla.  155, 
24  So.  65;  Brantly  v.  Huff,  62  Ga. 
532. 

3.  Chicago  C.  R.  Co.  v.  McLaueh- 
lin,  146  111.  353,  34  N.  E.  796;  Mon- 
mouth Min.  &  Mfg.  Co.  V.  Regmier, 
49  111.  App.  385 ;  Bearce  v.  Jackson, 
4  Mass.  408;  Stuart  v.  Binsse,  10 
Bosw.  (N.  Y.)  436,  holding  a  floor 
plan  of  a  house,  and  a  cross  section 
of  a  house,  admissible.  Smith  v. 
State,  21  Tex.  App.  277,  17  S.  W.  471. 

4.  State  V.  Knight,  43  Me.  11; 
Ordway  v.  Haynes,  50  N.  H.   159. 

5.  County  Com'rs  v.  Wise,  71  Md. 
43,  18  Atl.  31 ;  People  v.  Johnson,  140 
N.  Y.  350,  35  N.  E.  604. 

Rationale. —  "  As  it  would  have 
been  perfectly  competent  for  the  jury 
to  have  gone  in  person  to  inspect  the 
locality,  it  is  not  perceived  how  any 
error  was  committed  in  submitting 
to  them  a  correct  representation  of 
what  they  would  have  seen  had  they 
gone  upon  the  premises."  County 
Com'rs  V.  Wise,  71  Md.  43,  18  Atl. 
31. 

Contra.  —  Beamon  v.  Ellice,  4  Car. 
&  P.  58s. 

6.  Ordway  v.  Haynes,  50  N.  H. 
159- 

7.  Ordway  v.  Haynes,  50  N.  H. 
159. 


8.  A  floor  plan  or  cross  section  of 
a  house,  showing  the  location  of  the 
plumbing,  is  admissible.  Stuart  v. 
Binsse,  10  Bosw.  (N.  Y.)  436. 

A  diagram  of  a  building  ma- 
liciously burnt,  and  of  the  surround- 
ing country,  is  admissible.  People  v. 
Cassidy,  133  N.  Y.  612,  30  N.  E. 
1,003. 

A  diagram  of  the  scene  of  a  homi- 
cide, showing  the  location  of  blood 
stains,  is  admissible.  People  v.  John- 
son, 140  N.  Y.  350,  35  N.  E.  604. 

9.  Nolin  V.  Parmer,  21  Ala.  66. 

10.  The  admission  of  a  diagram 
showing  distances  is  not  necessarily 
erroneous.  Wahl  v.  Laubersheimer, 
174  111.  338,  51  N.  E.  860. 

A  floor  plan  or  cross  section  of  a 
house  with  distances  marked  unon 
it  is  admissible.  Stuart  v.  Binsse,  10 
Bosw.   (N.  Y.)   436. 

A  diagram  wit-h  data,  marks  and 
figures  of  measurements  appearing  on 
its  face  is  admissible.  Curtiss  v. 
Ayrault,  3  Hun  (N.  Y.)  487. 

11.  Southern  Pac.  Co.  v.  Hall,  100 
Fed.  760,  41  C.  C.  A.  50. 

A  diagram  showing  the  place  where 
the  body  of  the  deceased  was  found 
is  admissible.  Burton  v.  State,  107 
Ala.   108,  18  So.  284. 

Contra.  —  Beamon  v.  Ellice,  4  Car. 
&  P.  (Eng.)  585,  where  the  dia- 
gram offered  was  said  to  be  too 
much  of  a  picture. 

12.  "  The  situation  was  .  .  . 
no  different  from  what  it  would  have 
been  if  the  witness  had  taken  a  dia- 
gram of  the  street  and  railroad  track 
alone,  and  had  marked  thereon,  in  the 
presence  of  the  court,  the  position  of 
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referred  to." 

4.  Area  Exhibited.  —  No  greater  geographical  area  need  be 
shown  upon  a  diagram  than  is  necessary  for  the  purposes  for  which 
it  is  introduced.^* 

5.  Descriptive  Words.  —  Descriptive  words  not  prejudicial  to  the 
adverse  party,  correctly  describing  things  delineated  upon  the  dia- 
gram, may  be  written  thereon.^^ 

6.  Representation  in  Red  Ink.  —  The  mere  fact  that  a  portion  of 
a  diagram  of  the  scene  of  a  crime  is  drawn  in  red  ink  is  no  objection 
to  its  use  in  evidence.^'' 

II.  DIAGRAM  AS  ANCILLARY  EVIDENCE. 

1.  Right  to  Such  Use.  —  Without  being  formally  introduced  in 
evidence,  a  diagram  may,  at  the  discretion  of  the  court,"  be  pro- 
duced in  court  by  a  witness  or  by  counsel  merely  as  ancillary  to 
the  witness'  testimony,^^  or  the  counsel's  statement. 

2.  Purpose  of  Ancillary  Use.  —  The  diagram  may  be  used  to 
explain  or  illustrate  a  counsel's  statement  of  his  case,"  or  to  explain 
or  illustrate  a  witness'  testimony,^"  or  render  it  intelligible  to  the 


the  car,  the  workmen  and  himself 
just  prior  to  the  colHsion."  Clegg 
V.  Metropolitan  St.  R.  Co.,  i  App. 
Div.  207,  S7  N.  Y.  Supp.  130,  affirmed 
159  N.  Y.  550,  54  N.  E.  1,089. 

Contra.  —  Beamon  v.  Ellice,  4  Car. 
&  P.  (Eng.)  585. 

13.  Burton  v.  State,  115  Ala.  i, 
22  So.  585. 

14.  Rawlins  v.  State,  40  Fla.  155, 
24  So.  65. 

15.  Rawlins  v.  State,  40  Fla.  155, 
24  So.  65,  wherein  a  diagram  of  a 
part  of  a  town  with  names  of  streets 
indicated  thereon  was  held  admis- 
sible. Stiles  V.  State,  113  Ga.  700,  39 
S.  E.  295 ;  People  v.  Johnson,  140  N. 
Y.  350.  35  N.  E.  604. 

16.  Moon  V.  State,  68  Ga.  687, 
answering  the  objection  that  the  red 
ink  was  suggestive  of  the  bloody 
deed  and  calculated  to  inflame  the 
minds  of  the  jury,  the  court  said: 
"  The  scene  and  circumstances  at- 
tending this  terrible  tragedy  in  the 
simple  recital  of  the  eye-witnesses  are 
presented  in  colors  of  deeper  stain 
than  the  mere  sketches  of  red  lines 
or  other  figures  upon  the  diagram 
exhibited." 

17.  Com.  V.   HoUiston,   107  Mass. 
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18.     Witness    May    Use     Diagram. 
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Alabama.  —  Nolin  v.  Parmer,  21 
Ala.  66. 

Connecticut.  —  State  v.  Jerome,  33 
Conn.  265. 

Florida.  —  Adams  v.  State,  28  Fla. 
511,  10  So.  106;  Ortiz  V.  State,  30 
Fla.  256,   II   So.  611. 

North  Carolina.  —  Arrowood  v. 
South  Carolina  &  Ga.  E.  R.  Co.,  126 
N.  C.  629,  36  S.  E.  151. 

Texas.  —  Rodriquez  v.  State,  32 
Tex.  Crim.  259,  22  S.  W.  978;  Car- 
ter V.  State,  39  Tex.  Crim.  345,  46 
S.  W.  236. 

Vermont.  —  Tillotson  v.  Prichard, 
60  Vt.  94,  14  Atl.  302,  6  Am.  St. 
Rep.  95- 

West  Virginia.  —  Hoge  v.  Ohio 
Riv.  R.  R.  Co.,  35  W.  Va.  562,  14 
S.  E.  152. 

19.  Battishill  v.  Humphreys,  64 
Mich.  494,  31  N.  W.  894,  where  coun- 
sel used  a  diagram  in  opening  his 
case  to  the  jury  to  explain  his  pro- 
posed evidence.  Ordway  v.  Haynes, 
50  N.  H.  159. 

20.  Witness  May  Tlse  to  Explain 
Testimony.  —  Florida.  —  Rawlins  v. 
State,  40  Fla.  155,  24  So.  65. 

Maine.  —  State  v.  Knight,  43  Me. 
II. 

Minnesota.  —  State  v.  Lawlor,  28 
Minn.  216,  9  N.  W.  698. 
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jury,"  and  to  enable  the  jury  to  understand  and  apply  the  evidence 
to  the  issues. ^2 

3.  What  May  be  Used  in  Ancillary  Way.  —  A.  In  General. 
A  diagram,  although  inadmissible  as  independent  evidence,  may  be 
used  in  an  ancillary  way.^'^ 

B.  Diagram  Made  on  Witness  Stand.  —  The  witness  may 
make  a  diagram  while  testifying  as  a  witness.^* 

C.  Diagram  Previously  Made.  —  Or  he  may  use  one  he  has 
previously  made  for  the  purpose,  or  one  he  knows  to  be  correct.^^ 

4.  Must  Serve  Purpose  for  Which  Introduced.  —  No  preliminary 
proof  of  the  correctness  of  a  diagram  used  as  ancillary  to  a  witness' 
testimony  is  requisite  i^"  the  diagram,  however,  must  be  calculated  to 
explain  the  witness'  testimony,  and  apply  it  to  the  facts;  otherwise 
it  cannot  be  used.^'^ 

5.  Incorrect  Diagram,  How  Used.  —  A  diagram,  correct  as  to  the 


New  Hampshire.  —  Ordway  v. 
Havnes,  50  N.  H.  159. 

North  Carolina.  —  D  o  b  s  o  n  v. 
Whisenhant,  loi  N.  C.  645,  8  S.  E. 
126;  Riddle  v.  Germanton,  117  N.  C. 
387,  23  S.  E.  z^ ;  Arrowood  v.  South 
Carolina  &  Ga.  E.  R.  Co.,  126  N.  C. 
629,  36  S.  E.  151. 

Texas.  —  Rodriquez  v.  State,  32 
Tex.  Crim.  259,  22  S.  W.  978;  Carter 
V.  State,  39  Tex.  Crim.  345,  46  S.  W. 
236. 

21.  Campbell  v.  State,  2^  Ala.  44; 
Shook  V.  Pate,  50  Ala.  91 ;  Wilkin- 
son V.  State,  106  Ala.  23,  17  So.  458. 

22.  To  Enable  Jury  to  Under- 
stand Case. —  Adams  v.  State,  28 
Fla.  511,  10  So.  106;  Ortiz  v.  State, 
30  Fla.  256,  II  So.  611;  Rawlins  v. 
State,  40  Fla.  155,  24  So.  65 ;  State  v. 
Knight,  43  Me.  11;  Dobson  v. 
Whisenhant,  loi  N.  C.  64^,  8  S.  E. 
126;  Riddle  v.  Germanton,  117  N. 
C.  387,  22,  S.  E.  332;  Rodriauez  v. 
State,  32  Tex.  Crim.  259,  22  S.  W. 
978;  Carter  v.  State,  39  Tex.  Crim. 
345,  46  S.  W.  236;  Besson  v.  Rich- 
ards, 24  Tex.  Civ.  App.  64,  58  S.  W. 
611;  Hoge  V.  Ohio  Riv.  R.  R.  Co., 
35  W.  Va.  562,  14  S.  E.   152. 

23.  Campbell  v.  State,  23  Ala.  44; 
Shook  V.  Pate,  50  Ala.  91 ;  Wilkinson 
V.  State,  106  Ala.  23,  17  So.  458. 

24.  Nolin  v.  Parmer,  21  Ala.  66; 
Hoge  V.  Ohio  Riv.  R.  R.  Co.,  35  W. 
Va.  562,  14  S.  E.  152. 

25.  Hoge  V.  Ohio  Riv.  R.  R.  Co., 
35  W.  Va.  562,  14,  S.  E.  152.  Sim- 
ilarly a  diagram  made  out  of  court 
may  be  used  as  independent  evidence. 


Stuart   V.    Binsse,   7  Bosw.    (N.   Y.) 
19^. 

26.  Jordan  v.  Duke,  (Ariz.),  53 
Pac.  197;  Com.  V.  Holliston,  107 
Mass.  232. 

A  diagram  of  the  scene  of  an  al- 
leged assault,  although  not  purporting 
to  accurately  describe  the  premises, 
may  properly  be  used  to  enable  a 
witness  to  illustrate  his  testimony. 
State  V.  Hunter,  18  Wash.  670,  52 
Pac.  247. 

27.  Diagram  Must  Be  Calculated 
to  Explain  Testimony It  is  suffi- 
cient that  the  diagram  serves  the 
purpose  of  the  witness  in  the  ex- 
planation of  the  lines  and  localities 
he  is  seeking  to  exhibit,  although  but 
an  approximation  to  correctness. 
Shook  V.  Pate,  50  Ala.  91. 

In  a  prosecution  for  murder  caused 
by  attempted  abortion,  a  diagram 
showing  the  condition  of  the  genera- 
tive organs  when  containing  a  six 
months'  fetus  cannot  be  used  by  a 
witness  testifying  as  to  a  five  months' 
fetus,  as  the  relations  and  situations 
of  the  organs  differ  in  the  different 
stages  of  pregnancy.  People  v.  Ses- 
sions, 58  Mich.  594,  26  N.  W.  291. 

In  an  action  for  damages  caused 
by  a  washout  brought  about  by  the 
diversion  of  a  river  by  a  jetty,  a  map 
of  the  river  showing  depth,  breadth 
and  general  outlines,  at  and  near  the 
place  of  injury,  although  the  injury 
occurred  at  high  water  in  1878,  and 
the  map  was  made  at  low  water  in 
1884,  may  be  used  by  a  witness  testi- 
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representation  of  fixed  objects  but  not  as  to  movable  objects,  may 
be  referred  to  by  witnesses  to  explain  and  render  more  intelligible 
their  testimony  where  they  indicate  in  what  respect,  if  any,  they 
deem  it  inaccurate. ^^ 

6.  Diagram  Already  Used  May  Be  Referred  to  by  Opposing  Connsel. 
A  diagram  used  by  a  witness  in  aid  of  his  testimony  without 
objection  may  properly  be  used  by  opposing  counsel  in  discussing 
such  witness'  testimony  before  the  jury.^^ 

7.  Instructions.  —  A.  Purpose  of  Diagram.  —  A  special  instruc- 
tion may  properly  be  given  a  jury  directing  them  that  the  sole 
purpose  for  which  they  are  permitted  to  consider  a  diagram  is  in 
aid  of  the  witness'  testimony.^** 

B.  Weight  of  Evidence. — There  is  no  apparent  error  in  an 
instruction  that  a  diagram  so  used  is  to  be  received  only  so  far  as  it 
is  shown  to  be  correct  by  other  evidence  in  the  case.^^ 

in.  DIAGRAM  AS  INDEPENDENT  EVIDENCE. 

1.  Right  to  Use  as  Such.  —  While  not  in  its  very  nature  substan- 
tive and  independent  evidence,^^  a  diagram  is  admissible  as  such 
when  a  proper  foundation  for  its  introduction  in  evidence  is  laid.^' 

2.  Purpose  of  Independent  Use.  —  A  diagram  is  admitted  as  inde- 
pendent evidence  in  order  to  give  a  representation  of  objects  and 


fying  as  to  the  river.     Armendaiz  z'. 
Stillman,  6;  Tex.  458,  3  S.  W.  678. 

28.  State  v.  Lawlor,  28  Minn.  216, 
9  N.  W.  698. 

29.  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Watson,  90  Ala.  41,  7  So.  813. 

30.  Western  Gas  Con.  Co.  v.  Ban- 
ner, 97  Fed.  882,  38  C.  C.  A.  522; 
State  V.  Hunter,  18  Wash.  670,  52 
Pac.  247. 

31.  Instruction  as  to  Weight  of 
Evidence — Johnston  v.  Jones,  i 
Black    (U.   S.)    209. 

32.  Diagram  Not  in  Its  Very 
Nature  Independent  Evidence. 
Johnston  v.  Jones,  i  Black  (U.  S.) 
209;  Dunn  V.  Hayes,  21  ^le.  76; 
Bearce  v.  Jackson,  4  Mass.  408;  Cur- 
tiss  V.  Ayrault,  3  Hun  487;  Hoge  v. 
Ohio  Riv.  R.  R.  Co.,  35  W.  Va.  562, 
14  S.  E.  152. 

33.  Diagram  Admissible  as  Inde- 
pendent Evidence. 

Alabama.  —  Nolin  v.  Parmer,  21 
Ala.  66;  Bridges  v.  McClendon,  56 
Ala.  327;  Clements  v.  Pearce,  63 
Ala.  284. 

Nebraska.  —  Village  of  Culbertson 
V.  Holliday,  50  Neb.  229,  69  N.  W. 
853. 
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New  York.  —  Archer  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  106  N.  Y.  589, 
13  N.  E.  318;  People  V.  Cassidy,  133 
N.  Y.  612,  30  N.  E.  1,003. 

Oregon.  —  Rowland  v.  McCown,  20 
Or.  538,  26  Pac.  853. 

Texas.  —  Missouri.  K.  T.  R.  v. 
Moore,  (Tex.  App.),  15  S.  W.  714. 

A  Diagram  Proved  to  Be  Correct 
is  Admissible — Alabama.  —  Humes 
V.  Bernstein,  72  Ala.  546;  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Watson,  90 
Ala.  41,  7  So.  813;  Wilkinson  v. 
State,  106  Ala.  23,  17  So.  458. 

Florida.  —  Adams  v.  State,  28  Fla. 
511,  10  So.  106. 

Georgia.  —  Moon  v.  State,  68  Ga. 
687;  Stiles  V.  State,  113  oa.  700,  39 
S.  E.  295. 

Illinois.  —  Wahl  v.  Laubersheimer, 
174  111.  338,  51  N.  E.  860. 

Maryland.  —  County  Com'rs  v. 
Wise,  71  Md.  43,  18  Atl.  31. 

Massachusetts.  —  Blair  v.  Pelham, 
118  Mass.  420. 

A'ew  York.  —  Stuart  v.  Binsse,  10 
Bosw.  436;  People  v.  Johnson,  140 
N.  Y.  350,  35  N.  E.  604;  McCooey  v. 
Forty-second  St.  R.  R.  Co.,  79  Hun 
255,  29  N.  Y.  Supp.  368. 
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places  which  cannot  otherwise  be  as  conveniently  described  and 
shown  to  the  jury,^*  to  enable  the  court  and  jury  more  clearly  to 
understand  and  apply  the  evidence,^^  and  to  aid  the  jury  in  under- 
standing and  remembering  the  testimony.^^ 

3.  Admission  and  Exclusion  in  General.  —  When  necessary  for  any 
of  these  purposes,  a  diagram  is  admissible,'*^  but  when  the  matter 
in  controversy  can  as  well  be  understood  from  the  testimony  of 
witnesses  without  the  use  of  a  diagram,  it  is  not  error  to  exclude  it.^* 

4.  Who  May  Introduce  in  Evidence.  —  A  diagram  is  admissible  at 
the  instance  of  any  party  to  a  cause.^® 

5.  Effect  of  Particular  Matters  on  Admissibility.  —  A.  By  Whom 
Diagram  Made.  —  A  diagram  is  admissible  whether  made  by  an 
interested  or  a  disinterested  person/"  The  fact  that  it  was  made  by 
an  interested  person  affects  its  weight,  not  its  admissibility.*^ 

B.  Knowledge  oe  Maker.  —  The  mere  fact  that  a  draftsman 
draws  a  diagram  from  second-hand  information  does  not  affect  its 
admissibility." 


Texas.  —  Smith  v.  State,  21  Tex. 
App.  277,  17  S.  W.  471 ;  Devine  v. 
Keller,  73  Tex.  364,  n  S.  W.  379; 
Carter  v.  State,  39  Tex.  Crim.  345, 
46  S.  W.  236;  Besson  v.  Richards, 
24  Tex.  Civ.  App.  64,  58  S.  W.  611., 

Vermont.  —  Wood  v.  Willard,  36 
Vt.  82,  84  Am.  Dec.  659. 

A  diagram  may  be  made  out  of 
court  and  yet  be  used  as  evidence  in 
a  trial.  Stuart  v.  Binsse,  7  Bosw. 
(N.  Y.)   195. 

A  Diagram  is  Not  Admissible. 
Dobson  V.  Whisenhant,  loi  N.  C. 
645,  8  S.  E.  126;  Riddle  v.  German- 
ton,  117  N.  C.  387,  23  S.  E.  332. 
But  compare  State  v.  Whiteacre,  98 
N.  C.  7=^^,  3  S.  E.  488;  Hope  V.  Ohio 
Riv.  R.  R.  Co.,  35  W.  Va.  562,  14  S. 
E.  152. 

34,  Admissible  to  Give  Represen- 
tation of  Object  More  Conveniently. 
Western  Gas.  Cons.  Co.  v.  Danner, 
97  Fed.  882,  38  C.  C.  A.  522. 

It  is  admissible,  as  more  rapidly 
and  clearly  conveying  an  idea  of  the 
subject  operated  on  than  could  be 
done  by  words.  Stuart  v.  Binsse,  10 
Bosw.  436. 

It  is  admissible  to  exhibit  the  pres- 
ent visible  condition  of  premises. 
Curtiss  V.  Ayrault,  3  Hun  487. 

35.  East  Tennessee,  V.  &  G.  R.  R. 
Co.  V.  Watson,  90  Ala.  41,  7  So.  813; 
Brantly  v.  Huff,  62  Ga.  532;  Blair  v. 
Pelham,  118  Mass.  420;  Stuart  v. 
Binsse,  10  Bosw.   (N.  Y.)   436;  Cur- 


tiss V.  Ayrault,  3  Hun  (N.  Y.)  487; 
Archer  v.  N.  Y..  N.  H.  &  H.  R.  R. 
Co.,  106  N.  Y.  589,  13  N.  E.  318. 

36.  Nolin  v.  Parmer,  21  Ala.  66; 
Bridges  v.  McClendon,  56  Ala.  327; 
Clements  v.  Pearce,  63  Ala.  284; 
Humes  v.  Bernstein,  72  Ala.  546. 

37.  Curtiss  v.  Ayrault,  3  Hun  (N. 
Y.)  487,  wherein  it  is  held  that  a 
diagram  without  which  the  testimony 
of  witnesses  is  in  a  large  degree  un- 
intelligible is  admissible  in  evidence 
and  to  exclude  it  is  reversible  error. 
State  V.  Whiteacre,  98  N.  C.  753,  3 
S.  E.  488. 

38.  Thrall  v.  Smiley  9  Cal.  529. 
But  the  fact  that  there  is  better  or 
more  reliable  evidence  than  that  fur- 
nished by  a  diagram,  where  the  dia- 
gram is  not  technically  secondary 
evidence,  does  not  render  it  inadmis- 
sible. Stuart  V.  Binsse,  10  Bosw.  (N. 
Y.)  436. 

39.  East  Tennessee,  V.  &  G.  R.  R. 
Co.  V.  Watson,  90  Ala.  41,  7  So.  813. 

40.  Carter  v.  State,  39  Tex.  Crim. 
345.  46  S.  W.  236. 

41.  While  a  diagram  made  by  the 
party  introducing  it  may  be  more 
favorable  to  him  than  one  made  by 
an  indifferent  stranger,  this  is  an  in- 
firmity equally  incident  to  all  testi- 
mony, oral  or  written,  aixl  thus  no 
ground  for  excluding  a  diagram. 
Burton  v.   State,   115  Ala.   i,  22   So. 

585. 

42.  Southern  Pac.  Co.  v.  Hall,  100 
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C.  Source  From  Which  Knowledge  Obtained.  —  Nor  is  the 
admissibility  of  a  diagram  affected  by  the  fact  that  it  was  copied 
from  a  government  survey.*^ 

6.  Conditions  of  Admissibility.  —  A,  Notice.  —  Notice  to  the 
adverse  party  is  not  a  necessary  prerequisite  to  the  introduction  of 
a  diagram  in  evidence.** 

B.  Consent,  Admission  Against  Interest,  or  Estoppel.  —  A 
diagram  may  be  rendered  admissible  by  consent  of  the  parties,*"  by 
admission  by  the  adverse  party  of  its  correctness,*^  or  by  estoppel,*^ 

C.  Proof  of  Correctness.  —  But  otherwise,  as  prerequisite  to 
the  admissibility  of  a  diagram,  its  substantial  correctness  in  all 
essential  particulars  must  be  proved.*® 

7.  What  Correctness  Sufficient.  —  Mathematical  correctness  is  not 
required,**  and  so  long  as  a  diagram  does  not  caricature  the  true 
case,  the  fact  that  it  fails  to  delineate  many  things  which  are 
necessary  to  a  fair  representation  of  the  whole  cause  does  not  render 
it  inadmissible."" 

8.  What   Proof   Sufficient   in   Case    of   Conflict    of   Testimony. 


Fed.  760,  41   C.   C.  A.  50;   Hyde  v. 
Swanton,  72  Vt.  242,  47  Atl.  790. 

43.  Copy    Admissible Tillotson 

V.   Prichard,  60  Vt.  94,   14  Atl.  302, 
6  Am.  St.  Rep.  95. 

44.  State  v.  Whiteacre,  98  N.  C. 
753,  3  S.  E.  488;  thus  to  exclude  a 
diagram  because  notice  was  not  given 
is  error. 

45.  Bearce  v.  Jackson,  4  Mass. 
408,  wherein  it  is  intimated  that  a 
diagram  is  admissible  by  consent. 

46.  A  diagram  may  constitute  an 
admission  and  be  admissible  as  such. 
So  a  diagram  made  by  a  party  while 
testifying  in  his  own  behalf  may  be 
introduced  by  the  adverse  party. 
Wilkinson  v.  State,  106  Ala.  23,  17 
So.  458;  Mann  v.  State,  134  Ala.  i, 
32  So.  704. 

See  also  Dunn  v.  Havs,  21  Me.  76, 
wherein  it  is  intimated  that  a  diagram 
may  be  independent  evidence  when 
admitted  to  be  correct. 

47.  Acquiescence  in  the  admission 
of  a  diagram  will  be  presumed  where 
it  was  referred  to  by  witnesses  on 
both  sides,  and  is  spoken  of  by  them 
as  a  true  description,  and  no  objec- 
tion is  made  to  its  use,  notwithstand- 
ing the  lack  of  preliminary  proof. 
Gavigan  v.   State,  55  Miss.  533. 

48.  Jordan  v.  Duke,  (Ariz.),  53 
Pac.  197;  Parker  v.  Salmons,  113  Ga. 
1,167,  39  S.  E.  475- 

Where     the     correctness     is     not 
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shown,  the  diagram  is  inadmissible. 
Reg.  V.  Mitchell,  6  Cox  C.  C.  82,  in 
which  case  the  correctness  of  cer- 
tain descriptive  phrases  on  the  dia- 
gram was  not  proved ;  Humes  v. 
Bernstein,  72  Ala.  546,  where  a  dia- 
gram concerning  which  the  testimony 
was  to  the  effect  that  it  was  incor- 
rect, was  excluded  on  the  ground 
that  its  tendency  was  to  confuse 
rather  than  enlighten  the  jury; 
Adams  v.  State,  28  Fla.  511,  10  So. 
106;  Monmouth  Min.  &  Mfg.  Co.  v. 
Regmier,  49  111.  App.  385 ;  Dunn  v. 
Hayes,  21  Me.  76. 

49.  It  is  not  necessary  that  the 
diagram  should  be  drawn  to  a  scale 
so  long  as  it  is  substantially  correct. 
Burton  v.  State,  115  Ala.  i,  22  So. 
585;  Clegg  V.  Metropolitan  St.  R. 
Co.,  I  App.  Div.  207,  37  N.  Y.  Supp. 
130;  affirmed  159  N.  Y.  550,  54  N.  E. 
1,089. 

A  diagram  of  premises,  not  math- 
ematically correct,  but  showing  the 
relative  situation  of  the  various  ob- 
jects about  which  the  witnesses  testi- 
fied, is  admissible.  Wilkinson  v. 
State,  106  Ala  23,  17  So.  458;  Brown 
V.  Galesburg  P.  B.  &  T.  Co.,  132  111. 
648,  24  N.  E.  522. 

50.  Completeness  Not  Requisite  In 
Diagram.  —  Wood  v.  Willard,  36  Vt. 
82,  84  Am,  Dec.  659- 
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Where  witnesses  for  one  party  to  a  proceeding  testify  to  the  correct- 
ness of  a  diagram,  the  fact  that  witnesses  for  the  adverse  party 
deny  its  correctness  does  not  render  it  inadmissible.^^  But  in  such 
case  the  adverse  party  may  also  introduce  in  evidence,  in  rebuttal,  a 
diagram  prepared  in  accordance  with  his  testimony. "^^ 

9.  What  Evidence  of  Correctness  Admissible.  —  The  correctness  of 
a  diagram  offered  in  evidence  may  be  proved  by  any  competent  evi- 
denced^    Hearsay  evidence  is  inadmissible. °* 

10.  Sufficiency  of  Evidence  of  CoiTectness.  —  Mere  attestation  by 
affidavit  of  the  correctness  of  a  diagram  by  the  draftsman  is,  by 
itself,  insufficient  evidence  thereof  f^  but  his  testimony  to  that  effect 
may  be  sufficient.^*' 

11.  Admission  in  Evidence  Question  for  Trial  Judge.  —  Whether, 
in  view  of  its  imperfect  execution  or  incorrectness,  its  want  of 
fullness  of  description,  or  its  immateriality  to  aid  in  understanding 
ihe  cause,  a  diagram  should  be  admitted  or  excluded  from  evidence, 
is  a  preliminary  question  of  fact  for  the  trial  judge.°^  In  Massa- 
chusetts his  decision  is  not  open  to  exception. °^ 

12.  Function  of  Diagram  as  Evidence.  —  A.  Witness.  —  A  wit- 
ness while  testifying  may  refer  to  a  diagram  which  has  been 
admitted  in  evidence,'^"  indicating  thereon  the  positions  of  fixed 
objects,  and  of  movable  objects  at  the  times  referred  to  in  his 
testimony,*"  referring  also  to  designations,  as  of  streets,  localities 
and  distances  (if  any  there  are)  upon  it,*^ 


51.  Moon  V.  State,  68  Ga.  687. 

52.  Moon  V.  State,  68  Ga.  687; 
Carter  v.  State,  39  Tex.  Grim.  345, 
46  S.  W.  236. 

53.  State  v.  Shaw,  73  Vt.  149,  50 
Atl.  863. 

Thus  the  first  hand  testimony  of 
the  draughtsman  is  unnecessary. 
Hyde  v.  Swanton,  72  Vt.  242,  47  Atl. 
790. 

Evidence  of  Correctness  Held  Suffi- 
cient. —  Chicago  C.  R.  Co.  V.  Mc- 
Laughlin, 146  III.  353,  34  N.  E.  796; 
Gavigan  v.  State,  55  Miss.  533. 

Evidence  of  Correctness  of  Dis- 
tances Marked  on  a  Diagram  Held 
Sufficient.  —  Stuart  z\  Binsse,  10 
Hosw.    (N.  Y.)   436. 

Manner  of  Proving  Correctness. 
A  diagram  of  a  machine,  the  diagram 
being  made  by  a  third  party,  may  be 
placed  in  the  hands  of  the  maker  of 
the  machine,  and  he  be  asked  whether 
or  not  it  is  correct.  Rex  v.  Hadden, 
2  Car.  &  Payne,  (Eng.),  184. 

54.  Where  a  diagram  copied  from 
a  book  is  introduced,  the  jury  must 
not  be  told  that  it  was  found  in  any 
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book,  or  was  gotten  up  by  a  dis- 
tinguished doctor  or  man  of  science, 
for  that  might  lead  the  jury  to  attach 
undue  importance  to  it.  Ordway  v. 
Haynes,  50  N.  H.  159. 
65,     Bearce  v.  Jackson,  4  Mass.  408. 

56.  Monmouth  Min.  &  Mfg.  Co.  v. 
Regmier,  49  111.  App.  385. 

57,  Admissibility  a  Question  for 
the  Trial  Judge,  —  Hollenbeck  v. 
Rowley,  8  Allen  (Miss.)  473;  Blair  v. 
Pelham,    118   Mass.   420. 

The  matter  of  correctness  is  a  ques- 
tion to  be  decided,  at  least  primarily, 
by  the  trial  judge.  Ortiz  v.  State,  30 
Fla.  256,   II   So.  611. 

58.  Blair  v.  Pelham,  118  Mass. 
420. 

59,  Burton  v.  State,  115  Ala.  i, 
22  So.  585;  Smith  V.  State,  21  Tex. 
App.  277,  17  S.  W.  471. 

60,  Adams  v.  State,  28  Fla.  511, 
10  So.  106;  State  i>.  McKinney.  31 
Kan.  570,  3  Pac.  356 ;  Clegg  v.  Metro- 
politan St.  R.  Co.,  I  Apo.  Div.  207, 
37  N.  Y.  Supp.  130;  affirmed  159  N. 
Y.  550,  54  N.  E.  1,089. 

61.  Rawlins  z:  State,  40  Fla.  155, 
24  So.  65. 
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B.  Counsel.  —  Counsel  may  use  and  refer  to  such  diagram  in 
argument,  and  apply  and  explain  the  testimony  of  witnesses  by  it.®- 

13.  Diagram  and  Jury.  —  A.  Taking  Diagram  to  Jury  Room. 
The  jury  may  take  a  diagram  which  has  been  admitted  in  evidence 
with  them  to  the  jury  room  upon  their  retirement.®^  In  Alabama  it 
is  the  right  of  the  jury  to  do  this  ;"*  in  Vermont,  whether  or  not  this 
may  be  done  rests  in  the  discretion  of  the  trial  court.*'' 

B.  Questions  for  Jury.  —  When  a  diagram  has  once  been  admit- 
ted in  evidence,  the  correctness  thereof,*'®  and  the  value  thereof  as 
evidence,®''  become  questions  of  fact  for  the  jury. 

14.  Harmless  Error  in  Admission  of  Diagram.  —  A.  Without 
Preliminary  Proof.  —  Where  a  diagram  is  erroneously  admitted 
in  evidence  without  proof  of  its  correctness  having  first  been  made, 
the  error  is  cured  by  subsequent  proof  thereof.®^ 

B.  Improper  Marks  on  Diagram.  —  Where  the  admission  of 
a  diagram  is  erroneous  because  of  certain  marks  indorsed  thereon, 
a  direction  of  the  court  that  they  be  erased  before  the  diagram  goes 
to  the  jury  renders  the  error  harmless,  although  the  erasure  is  not 
made,®^ 

15.  Presumption  in  Appellate  Court  as  to  Use  of  Diagram  by  Jury. 
Where,  after  certain  objectionable  words  have  been  erased  by  direc- 
tion of  the  trial  court,  the  diagram  upon  which  they  were  written 
is  admitted  in  evidence,  it  will  not  be  presumed  that  the  jury  under- 
took to  decipher  these  words,  especially  where  it  does  not  appear  that 
they  would  be  readily  deciphered  upon  inspection  of  the  diagram.'^'* 

Where   a    diagram    with    distances  Danner,  97  Fed.  882,  38  C.  C.  A.  522, 

marked  upon  it  has  properly  been  ad-  a  case,  however,  of  a  diagram  used 

mitted  in  evidence,  it  is  prooer  to  be  as    ancillary    evidence,    although    the 

presented  to  any  subsequent  witness  court   conceded    for  the   purposes   of 

in  testifying  as  to  numbers,  quanti-  the  case   that  preliminary    proof    of 

ties  and  sums.     Stuart  v.  Binsse,  10  correctness  was  prerequisite. 
Bosw.  (N.  Y.)  436.  See   Monmouth    Min.   &   Mfg.   Co. 

62.  Curtiss  v.  Ayrault,  3  Hun  487.  t:  Regmier,  49  111.  App.  385;,  as  quoted 

63.  Burton   v.    State,    ii>>    Ala.    i,  under  note  69  below. 

22  So.  585 ;  Wood  V.  Willard,  36  Vt.  69.    Wahl    v.   Laubersheimer,    174 

82,  84  Am.  Dec.  659.  111.  138,  51  N.  E.  860. 

64.  Burton  v.  State,  115  Ala.  i,  Contra.  —  Where  a  plat  is  erron- 
22  So.  585,  overruling  Campbell  v.  eously  admitted  in  evidence,  the  error 
State,  2;i  Ala.  44,  to  the  contrary.  is  not  rendered  harmless  by  the  fact 

65.  State  v.  Shaw,  73  Vt.  149,  50  that  oral  evidence  is  also  given  of  the 
Atl.  863.  same  matters,  as  the  plat  carries  with 

66.  Western  Gas  Cons.  Co.  v.  it  more  apparent  force  and  is  well 
Danner,  97  Fed.  882,  38  C.  C.  A.  522 ;  calculated  to  have  controlling  weight 
Burton  v.  State,  115  Ala.  i,  22  So.  with  the  jurJ^  Monmouth  Min.  & 
585.  Mfg.    Co.    v.    Regmier,    49    111.    App. 

(37.     Burton   v.    State,    115    Ala.    i,       385. 
22  So.  585.  70.     Stiles  v.  State,  113  Ga.  700,  39 

68.     Western    Gas    Cons.    Co.    v.      S.  E.  295. 


DILIGENCE.  —  See  Bailments ;  Bills  and  Notes  ; 
Carriers ;  Negligence. 
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DIRECT  EVIDENCE. 


I.  DEFINITION. 

1.  In  General.  —  Direct  evidence  is  the  testimony,  either  written 
or  verbal,  of  competent  witnesses,  immediately  to  a  fact  in  issue.* 

2.  Particular  Instances.  —  A.  Confessions.  —  Free  and  volun- 
tary confessions  of  guilt,  in  criminal  actions,  are  direct  evidence." 

B.  Admissions.  —  The  same  is  true  of  admissions  of  a  fact  in 
issue  in  civil  cases.^ 

3.  Distinction  Between  Direct  and  Circumstantial  Evidence. 
Direct  evidence  pertains  immediately  to  the  main  fact  in  issue,  while 
circumstantial  evidence  pertains  to  some  subordinate  fact  or  facts 
from  which  the  main  fact  is  to  be  inferred.* 

4.  Distinguished  From  Real  Evidence.  —  There  is  a  technical  dis- 
tinction between  direct  evidence  and  real  or  demonstrative'  evidence. 


1.  "  Direct  Evidence  is  that  which 
proves  precisely  the  fact  in  question; 
indirect  evidence  is  that  which  does 
not  prove  the  fact  in  question,  but 
proves  another,  the  certainty  of 
which  may  lead  to  discover  the  truth 
of  the  one  sought."  Bouv.  Inst., 
Vol  III,  §3,049;  Will's  Cir  Ev.,  p. 
15;  State  V.  Dickson,  78  Mo.  430 '• 
State  V.  Avery,   113   Mo-  475-  21    S. 

W.  193.  ^  .  .  ,     , 

"  By  direct  and  positive  proot,  1 
understand,  the  testimony  of  a  witness 
who  was  present  when  the  bargain 
was  made,  and  heard  the  parties  con- 
tract, as  contradistinguished  from 
those  casual  allusions  to  it,  and  those 
testamentarj'  purposes  and  intentions, 
which  witnesses  often  hear  one  of 
the  parties  express  in  the  absence  of 
the  other."  Hertzog  v.  Hertzog,  34 
Pa.  St.  418. 

See  Cornelius  v.  Brawley,  109  N. 
C.  542,  14  S.  E.  78,  where  it  is  held 
that  the  phrase  "  affirmative  and  dis- 
tinct "  as  applied  to  evidence,  is 
synonymous  with  "  affirmative  and 
direct." 

Where  the  evidence  to  prove  a 
contract  in  a  case  was  required  to 
be  "direct  and  positive"  and  the 
court,  in  its  instructions  to  the  jury, 
substituted  for  "  direct  and  positive  '] 
the  words  "clear  and  satisfactory; 
held  to  be  reversible  error.  Bash  v. 
Bash,  9  Pa.  St.  260. 

2.  Confessions.  —  "  Confessional 
evidence  may  be  circumstantial.  As 
for  instance,  if  it  be  of  a  fact,  which 
is  itself  but  a  circumstance,  from 
which    guilt    is    inferable.     But  con- 
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fessions  may  be  of  the  fact  of  the 
crime  itself  —  of  its  actual  commis- 
sion, or  of  actual  aid,  by  the  prisoner, 
in  the  commission.  It  is  then  direct 
evidence."  Eberhart  v.  State,  47  Ga. 
598.  To  the  same  effect,  Wamoler  v. 
State,  28  Tex.  App.  Z'^z,  13  S.  W. 
144;  People  V.  Parton,  49  Cal.  632. 

Held  in  Aliller  v.  Peoole,  39  111. 
4^7,  that  a  free  and  voluntary  con- 
fession of  guilt  is  of  the  highest  order 
of  evidence.  To  the  same  effect, 
Hopt  V.  Utah,  no  U.  S.  574;  Wilson 
V.  U.  S.,  162  U.  S.  613;  Ford  V.  State, 
34  Ark.  649;  State  v.  Potter,  18  Con. 
166;  State  V.  Brown,  48  Iowa  382; 
Deathridge  v.  State,  i  Sneed  (Tenn.) 

75- 

3.  Admissions —  Admissions  may 
be  direct  evidence  when  they  relate 
immediately  to  the  principal  fact  in 
controversy.  Miller  v.  Wood,  44  Vt. 
378:  Harrington  v.  Gable,  81  Pa.  St. 
406;  Dover  v.  Winchester,  70  Vt. 
418,  41  Atl.  445. 

4.  Distinction  Between  Direct  and 
Circumstantial  Evidence.  —  "The 
only  difference  between  positive  and 
circumstantial  evidence  is,  that  the 
former  is  more  immediate,  and  has 
fewer  links  in  the  chain  of  connection 
between  the  premises  and  conclusion ; 
but  there  may  be  perjury  in  both.  A 
man  may  as  well  swear  falsely  to  an 
absolute  knowledee  of  a  fact  as  to 
a  number  of  facts  from  which,  if 
true,  the  fact  on  which  the  question 
of  innocence  or  guilt  depends  must 
inevitably  follow.  No  human  testi- 
mony is  superior  to  doubt."  Com. 
V.  Harman,  4  Pa.  St.  269. 


DIRECT  EVIDENCE. 


645 


the  latter  term  being  applied  to  the  production  of  tangible  objects  of 
evidence  for  the  actual  inspection  of  court  and  jury.^ 

n.  EELATIVE  VALUE  OF  DIRECT,  REAL  AND  CIRCUMSTAN- 
TIAL EVIDENCE. 

Real  or  demonstrative  evidence  is  the  highest  order  of  proof." 
As  to  the  relative  value  of  direct  and  circumstantial  evidence,  there 
has  been  a  great  deal  of  discussion.  The  authorities  may  be  briefly 
summed  up  as  follows :  As  to  admissibility ,  direct  evidence  and  cir- 
cumstantial evidence  stand  practically  on  the  same  footing.'^  As  to 
quality,  direct  evidence  is  generally  considered  to  be  superior  ;^  but  as 
to  the  amount  of  persuasive  and  convincing  force,  circumstantial  evi- 
dence often  has  a  power  equal  to  if  not  superior  to  that  of  direct 
evidence,  since  the  latter  is  often  peculiarly  subject  to  misconception 
and  the  influence  of  improper  motive.^ 


5.  Distinction  Between  Direct  and 
Eeal  Evidence —  Direct  evidence  is 
to  be  distinguished  from  real  evi- 
dence, the  latter  being  the  production 
of  the  things  or  objects  themselves 
for  the  personal  observation  of  the 
tribunal.  Gaunt  v.  State,  50  N.  J. 
L.  490,  14  Atl.  600;  Gentry  v.  Mc- 
Minnis,   3   Dana    (Ky.)    382. 

6.  Eeal  Evidence.  —  "To  a  ra- 
tional man  of  perfect  organization, 
the  best  and  highest  proof  of  which 
any  fact  is  susceptible  is  the  evi- 
dence of  his  own  senses.  This  is  the 
ultimate  test  of  truth,  and  is  there- 
fore the  first  principle  in  the  philos- 
ophy of  evidence.  He  who  denies  or 
doubts  the  evidence  of  his  own 
proper  senses,  will,  of  course,  deny 
or  doubt  the  existence  of  matter,  and 
be  an  universal  skeptic;  and  to  such 
a  mind  there  can  be  no  such  thing 
as  proof:  for  if  he  distrust  his  own 
senses,  he  will  be  much  more  dis- 
trustful of  the  testimony  of  others, 
as  to  the  evidence  of  their  senses. 
Hence  autopsy,  or  the  evidence  of 
one's  own  senses,  furnishes  the 
strongest  probability,  and  indeed  the 
only  perfect  and  indubitable  certainty 
of  the  existence  of  any  sensible  fact." 
Gentry  v.  McMinnis,  3  Dana  (Ky.) 
382. 

7.  See  article  "  Demonstrative 
Evidence." 

8.  See  article  "  Circumstantial 
Evidence." 

9-  U.  S.  V.  Cole,  5  McLean  513, 
25  Fed.  Cas.  No.  14,832.     "The  dis- 


tinction, then,  between  direct  and  cir- 
cumstantial evidence,  is  this  :  Direct 
or  positive  evidence  is  when  a  witness 
can  be  called  to  testify  to  the  precise 
fact  which  is  the  subject  of  the  issue 
on  trial ;  that  is,  in  a  case  of  homi- 
cide, that  the  party  accused  did  cause 
the  death  of  the  deceased.  Whatever 
may  be  the  kind  or  force  of  the  evi- 
dence, this  is  the  fact  to  be  proved. 
But  suppose  no  person  was  present 
on  the  occasion  of  the  death,  and 
of  course  that  no  one  can  be  called 
to  testify  to  it;  is  it  wholly  unsus- 
ceptible of  legal  proof?  Experience 
has  shown  that  circumstantial  evi- 
dence may  be  offered  in  such  a  case; 
that  is,  that  a  body  of  facts  may  be 
proved  of  so  conclusive  a  character 
as  to  warrant  a  firm  belief  of  the 
fact,  quite  as  strong  and  certain  as 
that  on  which  discreet  men  are  accus- 
tomed to  act,  in  relation  to  their 
most  important  concerns.  It  would 
be  injurious  to  the  best  interests  of 
society  if  such  proof  could  not  avail 
in  judicial  proceedings."  Com.  v. 
Webster,  5  Cush.  (Mass.)  295,  52 
Am.  Dec.  711. 

See  Nelson  v.  U.  S.,  Pet.  C.  C. 
235,  17  Fed.  Cas.  No.  10,116,  where 
the  direct  testimony  of  several  wit- 
nesses was  held  to  be  overcome  by 
suspicious  circumstances.  Also  The 
Brig  Struggle  v.  U.  S.,  9  Cranch  (U. 
S.)   71. 

See  also  Loney  v.  Loney,  86  Md. 
652,  38  Atl.  1,071,  where  the  direct 
evidence  of  several  witnesses  for  the 
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in.  WHEN  DIRECT  EVIDENCE  IS  NECESSARY. 

1.  Perjury.  —  To  establish  the  crime  of  perjury,  it  seems  to  be 
necessary  to  have  the  direct  evidence  of  at  least  one  witness,  sup- 
ported by  corroborating  circumstances.^" 

2.  Treason.  —  To  establish  the  crime  of  treason,  under  the  United 
States  constitution  it  is  necessary  that  there  shall  be  two  witnesses 
to  the  same  overt  act,  or  a  confession  in  open  court." 

3.  Contracts  Between  Relatives.  —  A.  Between  Parent  and 
Child.  —  a.  For  Services  Generally.  —  It  has  been  held  that  when  a 
child  seeks  to  recover  from  his  parent  or  his  parent's  estate  for  the 
value  of  services  rendered,  upon  the  basis  of  an  express  contract,  it 
requires  the  clearest  proof,  either  direct  evidence,  or  circumstantial 
evidence  equal  in  force  to  direct  and  positive.^^  In  Pennsylvania 
the  rule  is  even  more  rigorous,  and  such  a  claim  will  not  be  sustained 
except  upon  direct  and  positive  evidence. ^^ 


plaintiff  was  held  to  prevail  over  the 
circumstantial  evidence  of  an  equal 
number  of  witnesses  for  the  de- 
fendant. 

Circumstantial  proof,  offered  on 
behalf  of  one  of  the  parties,  since  it 
loses  nothing  by  the  lapse  of  time, 
may  preponderate  over  the  direct 
testimony  of  one  credible  witness  to 
events  happening  several  years  back. 
Ridley  v.  Ridley,  i  Cold.  (Tenn.) 
^2;^.  See  article  "  Circumstantial 
Evidence." 

10.  Perjury, —  To  establish  the 
crime  of  perjury  it  seems  to  be 
necessary  that  there  should  be,  at 
least,  the  direct  testimony  of  one 
witness  corroborated  by  other  evi- 
dence. State  V.  Gibbs,  lo  Mont.  213, 
25  Pac.  289,  10  L.  R.  A.  749;  Hen- 
dricks V.  State,  26  Ind.  493;  Brown 
V.  State,  57  Miss.  424;  U.  S.  v. 
Wood,  14  Pet.  (U.  S.)  430;  Com.  v. 
Pollard,  12  Mete.  (Mass.)  22s; 
State  V.  Heed,  57  Mo.  262 ;  Woodbeck 
V.  Keller,  6  Cow.  (N.  Y.)  119;  Wil- 
liams V.  Com.,  91  Pa.  St.  493;  Ven- 
able  V.  Com.,  24  Gratt.  (Va.)  639. 
See  article  "  Perjury." 

11.  U.  S.  Const.,  Art.  3,  §3;  Ex 
parte  Bollman,  4  Cranch  (U.  S.)  7S; 
U.  S.  V.  Mitchell,  2  Dall.  (Pa.)  348; 
U.  S.  V.  Burr,  4  Cranch  469.  See 
article  "  Treason." 

12.  Contract  Between  Parent  and 
Child —  A  contract  for  compensation 
for  services  rendered  by  a  child  to 
his  parent  must  be  established  by 
direct  evidence  or  by  circumstantial 
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evidence  which  is  equal  to  direct  and 
positive.  Pellage  v.  Pellage,  32  Wis. 
136;  Tyler  v.  Burrington,  39  Wis. 
376;  Wells  V.  Perkins,  43  Wis.  160; 
Byrnes  v.  Clark,  57  Wis.  13,  14  N. 
W.  815;  Allen  V.  Allen,  60  Mich. 
635,  27  N.  W.  702. 

13.  The  Rnle  in  Pennsylvania. 
Candor's  Appeal,  5  Watts  &  S.  (Pa.) 
513;  Bash  V.  Bash,  9  Pa.  St.  260; 
McCue  V.  Johnston,  25  Pa.  St.  306; 
Hertzog  v.  Hertzog,  29  Pa.  St.  465; 
Hertzog  v.  Hertzog,  34  Pa.  St.  418; 
Graham  v.  Graham,  34  Pa.  St.  475 ; 
Titman  v.  Titman,  64  Pa.  St.  480; 
Erie  &  W.  V.  R.  Co.  v.  Knowles,  117 
Pa.  St.  77,  II  Atl.  250;  Zimmerman 
V.  Zimmerman,  129  Pa.  St.  229,  18 
Atl.  129,  15  Am.  St.  Rep.  720. 

Statement  of  the  Doctrine — "  It 
is  so  natural  for  parents  to  help  their 
children  by  giving  them,  the  use  of 
a  farm  or  house,  and  then  to  call  it 
theirs,  that  no  gift  or  sale  of  the 
property  can  be  inferred  from  such 
circumstances.  It  is  so  entirely 
usual  to  call  certain  books,  or 
utensils,  or  rooms,  or  houses,  by  the 
name  of  the  children  who  use  them, 
that  it  is  no  evidence  at  all  of  their 
title  as  against  their  parents,  but  only 
a  mode  of  distinguishing  the  rights 
which  the  parents  have  allotted  to 
the  children  as  against  each  other, 
and  in  subjection  to  their  own  para- 
mount right.  The  very  nature  of 
the  relation,  therefore,  requires  the 
contracts  between  parents  and  chil 
dren  to  be  proved  by  a  kind  of  evi- 
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b.  Parol  Gifts  of  Land.  —  The  rule  requiring  direct  evidence  to 
establish  a  contract  between  parent  and  child  has  been  held  to  apply 
with  even  greater  force  to  parol  gifts  of  land  from  parent  to  child. ^* 
The  weight  of  authority,  however,  seems  to  sanction  a  less  rigorous 
doctrine,  holding  that  it  is  sufficient  if  such  a  transaction  is  estab- 
lished by  evidence  that  is  clear  and  unequivocal,  though  not  direct 
and  positive.^" 


dence  that  is  very  different  from 
that  which  may  be  sufficient  between 
strangers.  It  must  be  direct,  positive, 
express  and  unambiguous.  The 
terms  must  be  clearly  defined,  and 
all  the  acts  necessary  for  its  validity 
must  have  especial  reference  to  it, 
and  nothing  else."  Poorman  v.  Kil- 
gore,  26  Pa.  St.  365,  67  Am.  Dec. 
425.     See  also  26  Cent.  L.  J.  51. 

14.  Parol  Gifts  of  Land To  es- 
tablish a  parol  gift  of  land  between 
parent  and  child  the  evidence  must 
be  direct  and  positive.  Sower  v. 
Weaver,  78  Pa.  St.  443;  Wilson  v. 
Wilson,  99  Iowa  688,  68  N.  W.  910; 
Harrison  v.  Harrison,  36  W.  Va.  556, 
15  S.  E.  87;  Cox  V.  Cox,  26  Pa.  St. 
375.  67  Am.  Dec.  432;  Shellhammer 
V.  Ashbaugh,  83  Pa.  St.  24;  Allison 
V.  Burns,  107  Pa.  St.  50.  But  see 
contra  Wylie  v.  Charlton,  43  Neb. 
840,  62  N.  W.  220. 

It  has  been  held  that  a  contract 
between  parent  and  child  for  the 
payment  of  money  for  services  does 
not  require  the  same  degree  of  proof 
as  to  establish  a  parol  gift  of  land 
from  father  to  son.  Miller's  Appeal, 
100  Pa.   St.  568,  45  Am.  Rep.  394. 

"  In  cases  of  parol  gifts  or  parol 
sales  made  by  a  father  to  a  son,  there 
is  peculiar  reason  why  the  latter 
should  be  held  rigidly  to  the  proof 
of  all  those  facts  which  courts  of 
equity  have  been  accustomed  to  re- 
gard as  equivalent  to  a  written  con- 
tract." Harris  v.  Richey,  56  Pa.  St. 
395-  See  also  Story  v.  Black,  5 
Mont.  26,  I  Pac.  i,  51  Am.  Rep.  37; 
Miller  v.  Hartle,  53  Pa.  St.   108. 

See  Ayer  v.  Ayer,  41  Vt.  302,  for 
an  illustration  of  a  contract  between 
the  parent  and  child,  established  by 
direct  evidence. 

"  When  an  attempt  is  made  to  set 
up  a  parol  contract  of  sale  against  a 
father,  either  by  his  son,  or  one 
claiming  under  the  son,  the  evidence 
of  the  contract  must  be  direct,  posi- 


tive, express  and  unambiguous.  Not 
only  must  the  terms  and  conditions 
of  the  contract  and  its  subject  be 
well  and  clearly  defined,  but  it  has 
been  held  that  the  contracting  parties 
must  be  brought  together  face  to  face. 
The  witnesses  must  have  heard  the 
bargain  when  it  was  made,  or  must 
have  heard  the  parties  repeat  it  in 
each  other's  presence."  Ackerman 
V.  Fisher,  57  Pa.  St.  457 ;  Burgess  v. 
Burgess,  109  Pa.  St.  312,  i  Atl.  167. 

15.  Modification  of  the  Doctrine. 
See  this  doctrine  modified  in  the  fol- 
lowing cases :  McGarvy  v.  Roods, 
73  Iowa  363,  35  N.  W.  j88;  Engle- 
man  v.  Engleman,  i  Dana  (Ky.)  437; 
Forester  v.  Forester,  10  Ind.  App. 
680,  38  N.  E.  426;  Putnam  v.  Town, 
34  Vt.  429;  House  V.  House,  6  Ind. 
60;  Adams  v.  Adams,  23  Ind.  50; 
James  v.  Gillen,  34  Cent.  L.  J.  389 
and  note ;  Guenther  v.  Birkicht,  22 
Mo.  439;  Collar  v.  Patterson,  137  111. 
403,  27  N.  E.  604. 

"  If  a  party  would  take  a  case  out 
of  the  statute  of  frauds,  upon  the 
ground  of  a  part  performance,  it  is 
indispensable  that  the  parol  contract, 
agreement  or  gift  should  be  estab- 
lished by  clear,  unequivocal  and  defi- 
nite testimony;  and  the  acts  claimed 
to  be  done  thereunder  should  be 
equally  clear  and  definite,  and  refer- 
able exclusively  to  the  said  contract 
or  gift."  Williamson  v.  Williamson. 
4  Iowa  279. 

"  While  it  is  not  indispensable  that 
the  agreement  should  be  established 
wholly  by  direct  and  positive  evi- 
dence of  its  existence,  and  while  it 
may  be  inferred  from  acts  and  con- 
duct clearly  referable  to  it,  yet  such 
acts  must  be  of  an  unequivocal  and 
unambiguous  character,  and  must  be 
established  by  testimony  clear,  defi- 
nite and  unambiguous  in  its  terms ; 
they  must  be  such  as  necessarily  re- 
sult from  the  agreement,  and  as  the 
party   would   not   have   done,   unless 
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B.  Between  Other  Relatives.  —  In  some  instances  the  same 
doctrine  as  to  direct  evidence  has  been  applied  with  equal  force  to 
more  distant  relatives  than  parent  and  child. ^'^  The  important 
element  seems  to  be,  not  the  degree  of  relationship,  but  the  fact  of 
living  together  in  the  same  family. ^^ 

4.  Olographic  Will.  —  In  North  Carolina,  under  a  statutory  pro- 
vision, it  has  been  held  that  direct  evidence  of  the  condition  pre- 
scribed therein  is  necessary  to  prove  an  olographic  will.^* 


on  account  of  that  very  agreement, 
and  with  a  direct  view  to  its  per- 
formance, and  the  agreement  so  set 
up  must  appear  to  be  the  same  as 
the  one  alleged  to  be  partly  per- 
formed." Beall  V.  Clark,  71  Ga.  818, 
cited  in  Pouliain  v.  Poullain,  76  Ga. 
420.     See    article    "  Gifts." 

16.  Other  Relatives.  —  Adopted 
Children — The  rule  as  to  contracts 
between  parent  and  child  extends  to 
adopted  children.  Tyler  v.  Burring- 
ton,  39  Wis.  376.  See  Wall's  Appeal, 
III  Pa.  St.  460,  5  Atl.  220,  56  Am. 
Ren.  288. 

Father-in-law  and  Son-in-Law. 
The  same  rule  applies  as  to  claims 
between  father-in-law  and  son-in-law. 
Edwards  v.  ^lorgan,  100  Pa.  St.  3'?o. 

Brother  and  Sister See  Scully  v. 

Scully,  28  Iowa  548,  where  the  court 
lays  down  practically  the  same  rule 
with  regard  to  brother  and  sister. 
Also  Hall  V.  Finch,  29  Wis.  278,  9 
Am.  Rep.  559. 

In  an  action  by  a  father-in-law 
against  his  son-in-law  for  the  value 
of  maintenance  and  support  furnished 
to  the  children  of  the  defendant,  held 
that  owine  to  the  relationship  of  the 
parties,  the  law  would  not  imply  a 
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promise,  but  that  an  express  promise 
must  be  proved,  and  that  a  higher 
and  more  positive  degree  of  evidence 
was  required  in  such  a  case  than  in 
the  ordinary  cases  of  indebitatus  as- 
sumpsit. Cannon  v.  Windsor,  i 
Houst.    (Del.)    143. 

It  has  been  held  that  this  doctrine 
does  not  apply  as  against  a  niece  of 
deceased's  wife.  Gordner  v.  HefiSey, 
49  Pa.  St.  163. 

17.  Important  Elements.  —  See 
authorities  cited  in  last  preceding 
note.     Also  26  Cent.   L.  J.  51. 

18.  Olographic  Will.  —  Where  a 
statute  provided,  "  that  where  a  will 
shall  be  found  among  the  valuable 
papers  or  effects  of  any  deceased  per- 
son, or  shall  have  been  lodged  in  the 
hands  of  any  person  for  safe  keeping, 
and  every  part  thereof  is  proved  by 
three  credible  witnesses  to  be  in  the 
handwriting  of  the  deceased  person, 
it  shall  be  deemed  a  sufficient  will  in 
law ;"  held,  that  this  required  affirma- 
tive and  direct  proof  as  to  the  fact 
that  it  was  deposited  with  some  one 
as  a  will,  or  was  found  after  the 
party's  death,  among  his  valuable 
things.  St.  Johns  Lodge  v.  Calender, 
26  N.  C.  335- 
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DIRECT  EXAMINATION.  651 

I.  DEFINITION. 

The  direct  examination  of  a  witness  is  his  initial  examination  on 
the  merits  by  the  party  calling  him.^ 

II.  MODE  OF  EXAMINATION. 

1.  In  General.  —  The  mode  of  the  direct  examination  of  a  witness 
in  matters  of  form,  time,  and  the  manner  in  which  it  shall  be  con- 
ducted must  always  rest  to  a  considerable  extent  in  the  discretion  of 
the  judge  before  whom  the  trial  takes  place ;  and  in  order  to  convict 
him  of  error  in  respect  thereto  it  must  be  made  to  appear  that  his 
rulings  involve  a  positive  violation  of  the  rules  of  evidence,  and  that 
they  materially  affect  the  rights  of  the  party  against  whose  objection 
they  were  made.-  It  is  error  for  the  court  to  limit  the  direct  exam- 
ination of  a  witness  to  the  sole  question  whether  or  not  he  had 
heard  the  testimony  of  a  previous  witness  and  concurred  or  disa- 
greed therewith.^ 

2.  Oral  Examination.  —  A.  In  General.  —  The  direct  examina- 
tion of  witnesses  upon  the  trial  of  causes  at  law  is  usually 
conducted  orally.* 

In  Equity  Tinder  the  Former  Practice,  which  is  also  still  followed  in 
some  of  the -states,  the  testimony  of  the  witness  must  be  taken  in 
writing  and  read.^  But  under  the  modern  practice,  at  least  in  the 
states  where  the  old  distinction  between  courts  of  law  and  courts  of 
equity  has  been  abolished,  and  the  same  court  has  concurrent  jurisdic- 

1.     "  The  Examination  in  Chief  of  questions  put  to  counsel  testifying  as 

a  witness  is  called  the  direct  exam-  a   witness    for  his   client,   so   framed 

ination."^^  I     Bouv.     L.     Diet.,     Tit.  as  to  call   out  certain   facts  and  ex- 

o    ^^/ 1  An  elude  others  connected  with  the  same 

i-     Alabama.  — Towns    v.    Alford,  transaction.      Tyler  v.   Waddingham, 

^  n,  ■  ^J^-      ,,    .  .          .  58  Conn.  375,  20  Atl.  335,  8  L.  R.  A. 

F/on(ia.  —  Mathis  v.   State,   (Fla.),  657. 

34  So.  287.  3.     Eames  v.  Eames,  41  N.  H.  177, 

T  ^"^^'l"^- ~  M"l^o'l^"d    ^-    State,    7  wherein  the  court  in  so  ruling  said 

IncL  646.  fj^^t^  "  jf  either  party  insists  upon  it, 

Massachusctts.-Qom.  v.  Thresher,  he    is    entitled    to    have    the    witness 

,y.'"^y  57-  state  fully  all  the  details  of  his  tes- 

Michtgan.  —  People    v.    White,    53  timony  upon  the  stand,  and  that  an 

li^     '^'^'^'-        r>                     ^  undue    advantage     might     often    be 

MmoMn.  —  Brown    v.     Burrus,    8  gained    by    one    party,    and    serious 

?;     ;,      r-       ,■           r.  inconvenience  be   frequently   suffered 

80  Nr     J^'^''''^*"'^- -  State   v.    Scott,  by  the  other,  to  the  prejudice  of  the 

00  IN.  L,.  3C5.  cause  of  justice,  if,  against  their  ob- 

i^ennsylvanja.  —  Duncan     v.     Mc  jection  "  the  direct  examination  was 

Cullough,  4  Serg.  &  R.  480.  so  limited. 

See    further   on    this    question    the  4.     Alcock    v.  Loyal    Exch.  Assur. 

tlTi\"     E^^^^N^TiON      or      Wit-  Co.,  13  Ad.  &  E.  N.  S.  292;  Maxwell 

alll\-        n  „•       .  ^-  Wilkinson,  113  U.  S.  656. 

^'^^11]^^''.''^  ^^^I'^e  tor  Only  T2.Tt  ot  5.     Hardin     v.     Stanly,     3     Yerg. 

Snof'th"/'  ;'•"/'■"   ^'^^'i-       ('^^""•)    381.     See   also  V  variou^s 
cretion  of  the  trial  judge  to  exclude       codes  and  statutes  in  this  respect. 
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tion  both  in  equity  and  at  law,  each  party  in  an  equitable  action  is 
entitled  to  have  his  witnesses  examined  orally  in  open  court,  subject 
to  the  usual  objections  allowed  in  actions  at  law.® 

B.  By  Questions  and  Answers.  —  a.  Generally.  —  Where  a 
party  tries  his  own  cause,  and  testifies  as  a  witness  on  his  own 
behalf,  it  is  impracticable  to  require  him  to  give  his  own  testimony 
only  in  response  to  questions.'' 

But  in  the  Cases  of  Ordinary  Witnesses  it  is  discretionary  with  the 
trial  judge  whether  or  not  the  examination  of  a  witness  shall  proceed 
by  questions  and  answers.* 

A  party  who  offers  himself  as  a  witness  is  to  be  examined  by  his 
counsel  the  same  as  any  other  witness.^ 

b.  General  Questions  Calling  for  Narrative  Testimony.  —  It  is 
usually  held  to  be  discretionary  with  the  trial  judge  whether  or  not 
he  will  permit  a  witness  to  give  his  testimony  in  a  narrative  form,'" 


6.  Brown  v.  Runals,  14  Wis.  693; 
Noonan  v.  Orton,  5  Wis.  60. 

7.  Thresher  v.  Stonington  Sav. 
Bank,  68  Conn.  201,36  Atl.  38,  where- 
in the  court  said :  "  A  party  to  an 
action  has  a  right  to  appear  in  court 
and  try  his  own  cause ;  he  has  also 
a  right  to  appear  as  witness  in  his 
own  behalf,  and  notwithstanding  the 
inconvenience  and  irregularity  in- 
volved in  the  examination  as  witness 
of  a  party  to  the  action  who  is  his 
own  lawyer,  the  court  cannot  refuse 
to  receive  such  testimony.  In  this 
case,  however,  the  party  to  the  suit 
was  also  a  practicing  attorney  at 
law;  and  the  wholesome  rule  of  pro- 
fessional etiquette  which  holds  the 
positions  of  trial  lawyer  and  ma- 
terial witness  to  be  incompatible,  ap- 
plies as  well,  perhaps  more  strongly, 
to  a  case  where  the  trial  lawyer  is  his 
own  client.  The  violation  of  this 
rule  is,  unfortunately,  not  without 
precedent,  but  it  should  be  discoun- 
tenanced by  court  and  bar." 

8.  "The  refusal  to  allow  him  to 
give  his  testimony  spontaneously  and 
without  questioning  was  a  reasonable 
exercise  of  discretion.  It  was  regu- 
lar to  require  the  investigation  to 
proceed  by  questions  and  answers, 
and  thereby  enable  the  opposing 
party  to  arrest  the  introduction  of 
matter  supposed  to  be  improper,  by 
an  objection  to  the  question.  Un- 
doubtedly cases  occur  which  justify 
such  indulgence  as  was  sought  here. 
And  the  trial  judge  may  be  expected 
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to  decide  wisely  when  to  allow  it 
and  when  not,  and  the  case  must  be 
a  very  unusual  and  extreme  one  to 
warrant  interference  by  an  appellate 
court."  Clark  v.  Field,  42  Mich. 
342,  4  N.  W.  19. 

9.  Rowlands  v.  Jencks,  7  Wis.  57, 
holding  that  a  new  trial  will  be 
awarded  if  his  adversary  is  permitted 
to  interrupt  the  examination  by  ques- 
tions on  his  own  behalf. 

10.  Gould  V.  Day,  94  U.  S.  405 1 
Goldsmith  v.  Newhouse,  (Colo. 
App.),  72  Pac.  809. 

In  Northern  Pac.  R.  Co.  v. 
Charless,  51  Fed.  562,  after  a  few 
preliminary  questions  the  plaintiflf 
was  asked  the  following  question  by 
his  counsel:  "Turn  to  the  jury,  and 
tell  them  the  facts  in  this  case,  com- 
mencing at  the  time  of  your  employ- 
ment with  the  Northern  Pacific  Rail- 
road Company,  and  tell  them  the 
complete  story."  To  this  question 
no  objection  was  made.  The  plain- 
tiff therefore  proceeded  to  relate  the 
facts  in  the  case  as  requested.  After 
stating  the  particulars  of  his  em- 
ployment, the  use  of  a  handcar,  the 
method  of  stopping  it,  and  the  break- 
ing of  one  of  its  wheels,  counsel  for 
defendant  objected  to  the  course  in 
which  the  taking  of  the  testimony 
was  proceeding,  claiming  that  the 
witness  was  making  a  statement  of 
matters  immaterial  to  the  issues  in- 
volved in  the  case,  and  incompetent 
as  being  hearsay,  and  not  the  best 
evidence,  and  that  he  desired  to  in- 
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and  accordingly  general  questions  touching  the  cause  and  the  various 
issues  involved  in  it  and  calling  for  testimony  of  this  character  are 
not  objectionable,  whether  the  witness  under  examination  be  a  party 
or  not,"  the  court  having  authority  to  restrain  or  correct  the  witness 
when  he  goes  beyond  the  bounds  of  legal  evidence. ^^  But  a  question 
asked  in  such  a  general  way  as  to  be  incapable  of  an  intelligent 
answer  is  properly  excluded,^'*  notwithstanding  that  the  witness  may 


terpose  such  objections,  but  that, 
owing  to  the  fact  that  the  testimony 
was  being  given  in  a  narrative  form, 
no  opportunity  was  given  counsel  to 
properly  interpose  such  objection. 
The  court  replied  to  this  objection 
that  the  taking  of  the  witness'  testi- 
mony in  the  narrative  form  would  be 
the  best  way  of  getting  at  what  he 
knew  or  could  state  concerning  the 
rnatter  at  issue ;  that  it  would  save 
time  to  proceed  in  that  way,  and 
would  perhaps  furnish  to  the  jury  a 
more  connected  statement  of  the 
matter  to  be  told  as  it  occurred  and 
took  place. 

11.  Orr  V.  State,  i8  Ark.  540; 
Hicks  V.  Riverside  Fruit  Co.,  72  Cal. 
303,  13  Pac.  873. 

Rule  Stated. —  In  Van  Winkle  v. 
Wilkins,  81  Ga.  93,  7  S.  E.  644,  12 
Am.  St.  Rep.  299.  the  court  said : 
"  We  think  there  is  no  rule  that  re- 
quires a  party,  when  a  witness,  to  be 
asked  differently  from  other  wit- 
nesses, and  that  to  ask  him  to  state 
the  facts  and  let  him  state  them  is  a 
proper  mode  of  examination.  If 
anything  comes  out  in  the  course  of 
his  statement  that  is  not  admissible 
evidence,  it  can  be  objected  to,  and 
in  this  case  might  have  been  objected 
to." 

A  party  cannot  complain  of  state- 
ments of  facts  by  a  witness  which 
are  called  out  by  his  own  questions 
and  which  are  fairly  responsive,  es- 
pecially when  his  question  is  very 
general  in  its  terms,  such  as  "  tell  all 
about  it."  Baldwin  v.  Walker,  94 
Ala.  514,  ID  So.  391. 

12.  Mann  v.  State,  23  Fla.  610,  3 
So.  207,  where  the  prosecuting  wit- 
ness was  asked,  "  Please  state  to  the 
jury  what  you  know  of  the  circum- 
stances attending  the  de^th  of  your 
son,  as  to  the  time,  place  and  circum- 
stances of  the  incident."    The  court 


in  ruling  that  the  question  was  not 
objectionable,  said  that  it  is  no  un- 
common thing  in  practice  to  put  such 
a  question,  and  when  put  to  an  intel- 
ligent witness  his  statement  would 
be  likely  to  save  the  time  of  the 
court  and  facilitate  the  dispatch  of 
the  case,  while  any  defects  in  it  as 
evidence,  in  the  view  of  either  side, 
may  be  supplied  by  answers  to  subse- 
quent specific  questions.  "  The  only 
objection  we  see  to  such  a  mode  of 
eliciting  evidence  is  that  the  witness, 
in  ignorance  of  rules  of  law  govern- 
ing testimony,  may  make  statements 
obnoxious  to  those  rules;  but  this  is 
just  as  often  done  in  replying  to 
more  direct  questions,  and,  in  either 
case,  counsel  exercising  due  vigilance 
can  have  such  statements  intercepted 
or  excluded  by  proper  objection.  If 
the  witness  should  prove  impractic- 
able, either  from  ignorance  or  per- 
verseness,  it  would  be  the  duty  of 
the  court  to  require  his  examination 
to  be  conducted  by  questions  direct- 
ing his  attention  more  particularly 
towards  the  facts  in  controversy. 
The  court  did  not  err  in  allowing  the 
question." 

13.  Fetsch  V.  Mandchr,  36  Minn. 
295,  31  N.  W.  49;  Travelers  Ins.  Co. 
V.  Sheppard,  85  Ga.  751,  12  S.  E.  18; 
Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341 ;  Hinds  v.  Backus,  45 
Minn.  170,  47  N.  W.  655,  where  the 
question  so  held  was  as  follows : 
"  State  to  the  jury  the  various  con- 
versations which  led  up  to  the  making 
of "  the  contract  in  controversy. 
See  also  Gibson  v.  Burlineton  C.  R. 
&  N.  R.  Co.,  107  Iowa  596,  78  N.  W. 
190,  where  the  objectionable  question 
was  whether  or  not  the  witness  de- 
sired to  make  any  explanation  about 
a  question  previously  asked,  as  to 
which  there  appeared  to  be  some 
misunderstanding. 
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be  competent  to  testify  on  the  general  subject."  And  if  the  question 
is  objectionable  in  this  respect,  it  is  error  for  the  court,  upon  counsel 
pressing  for  permission  to  have  it  answered,  to  state  that  it  may  be 
answered  at  the  risk  of  counsel.^^ 

c.  Question  as  Link  in  Chain  of  E'vidence.  —  It  is  not  necessary 
that  every  question  put  to  a  witness  shall  be  so  broad  and  compre- 
hensive that  the  answer  when  taken  alone  shall  be  complete  evidence 
of  some  issue  in  the  case.  If  all  the  answers  to  a  series  of 
questions  upon  the  same  general  subject  taken  together  are  compe- 
tent and  tend  to  prove  some  issue,  the  question  tending  to  elicit  such 
an  answer  should  be  allowed.^" 

d.  Compound  Questions.  —  A  compound  question,  a  portion  of 
which  is  proper  and  the  remainder  of  which  is  not  proper,  may  be 
excluded  as  a  whole.^'^ 

e.  Printed  Questions.  —  Where  a  witness  is  very  deaf,  although 
not  dumb,  and  it  is  exceedingly  difficult  for  him  to  understand 
written  questions  propounded  to  him  because  of  his  very  limited 
education,  or  because  of  the  manner  in  which  they  are  written,  it  is 
proper  to  submit  printed  questions  to  him.^^ 

f.  Leading  Questions.  — (l.)  Definitions. —  (A.)  Generally.  — A 
leading  question  is  one  which  puts  into  the  witness'  mouth  the  words 
to  be  echoed  back,  or  plainly  suggests  the  answer  which  the  interro- 
gating party  expects   or   desires   from   him.^^     It   must,   however, 


14.  Tetrault  v.  O'Connor,  8  N.  D. 
15,  76  N.  W.  225. 

15!  Collins  v.  Janesville,  11 1  Wis. 
348,  87  N.  W.  241.  See  also  Boltz 
f.  Sullivan,  loi  Wis.  608.  77  N.  W. 
870. 

16.  Schuchardt  v.  Aliens,  i  Wall. 

(U.  s.)  359. 

See  also  Wyngert  v.  Norton,  4 
Mich.  286;  Atchison  T.  &  S.  F.  R. 
Co.  V.  Stanford,  12  Kan.  354,  where 
the  court  said:  "It  often  happens 
that  it  takes  the  answers  to  a  hundred 
or  more  different  questions,  all  com- 
bined, to  constitute  any  proof  of  any 
issue  in  the  case,  and  that  to  take  out 
the  answer  to  any  one  of  the  ques- 
tions would  destroy  the  whole  of  the 
evidence  as  proof  in  the  case." 

17.  Wyman  v.  Gould,  47  Me.  159; 
George  v.  Norris,  23  Ark.  121. 

See  also  United  States  Sugar  Re- 
finery V.  Providence  Steam  Gas  Pipe 
Co.,  62  Fed.  375. 

18.  Kirk  v.  State,  35  Tex.  Crim. 
224,  32  S.  W.  1,045. 

19.  Alabama.  —  Donnell  v.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59. 
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Georgia.  —  Sivell  v.  Hogan,  1 15 
Ga.  667,  42  S.  E.  151. 

Indiana.  —  Harvey  v.  Osborn,  55 
Ind.  535- 

Iowa.  —  Sessions  v.  Rice,  70  Iowa 
306,  30  N.  W.  735. 

Maine.  —  Parsons  v.  Bridgham,  34 
Me.    240. 

Michigan.  —  Osborn  v.  Forshee,  22 
Mich.  209. 

Mississipt^i.  —  Stringfellow  v.  State, 
26  Miss.  157. 

New  Hampshire.  —  Page  v.  Parker. 
40  N.  H.  47 ;  Steer  v.  Little,  44  N.  H. 
613. 

New  York.  — Williams  v.  Eldridge, 
I  Hill  249;  People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122. 

Texas.  —  Mathis  v.  Buford,  17 
Tex.  152;  Galveston  H.  &  S.  A.  R. 
Co.  V.  Smith,  (Tex.  Civ.  App.),  28 
S.  W.  no;  Trammell  v.  McDade,  29 
Tex.  360. 

Wisconsin.  —  McPherson  v.  Rock- 
well, 37  Wis.  159;  Proper  v.  State, 
85  Wis.  6t5,  55  N.  W.  1,035.  See 
also  Vass  v.  Com.,  3  Leigh  (Va.)  786, 
24  Am.  Dec.  695. 
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indicate  to  the  witness  in  a  matter  material  to  the  issues  such  answer 
as  will  best  accord  with  the  interests  of  the  party,  and  accordingly 
a  question  which  does  not  suggest  to  the  witness  the  answer 
desired  or  expected,^"  or  which  suggests  an  answer  unfavorable  to 


Rule  Stated — "There  is  no  form 
of  question  which  may  not  be  held 
leading  —  the  court  being  constantly 
compelled  to  look  beyond  the  form 
to  the  substance  and  effect  of  the  in- 
quiry. If  a  question  suggests  to  the 
witness  either  the  matter  or  the  lan- 
guage desired,  it  is  to  be  disallowed." 
Steer  v.  Little,  44  N.  H.  613. 

Truth  of  Previous  Testimony A 

question  which  refers  a  witness  to  his 
previous  examination  in  the  same 
cause  and  asks  him  if  that  be  true,  is 
leading.  Trammell  v.  McDade,  29 
Tex.  360. 

In  State  v.  Parce,  37  La.  Ann.  268, 
a  prosecution  for  murder,  it  was  held 
that  the  question,  "  Would  the  de- 
fendant after  having  struck  the  de- 
ceased with  a  rail  have  had  time  to 
pull  his  knife  out  of  his  pocket,  open 
it  and  cut  the  man  when  he  did?" 
was  objectionable  because  the  ques- 
tion as  framed  suggested  the  an- 
swer desired  from  the  witness. 

In  Springfield  Consol.  R.  Co.  v. 
Welsch,  155  111-  511,  40  N.  E.  1,034, 
it.  was  held  that  a  question  to  a 
motorman  whether  or  not  he  had 
used  all  the  means  and  all  the  power 
he  had  to  stop  his  car  and  prevent  an 
accident  was  objectionable  as  sug- 
gesting the  answer. 

In  Hardtke  v.  State,  67  Wis.  552, 
30  N.  W.  723,  a  prosecution  for  rape, 
the  district  attorney  asked  the  prose- 
cutrix this  leading  question:  "Was 
there  any  blood  on  your  underclothes 
after  this?"  It  was  objected  to  as 
being  leading,  and  the  objection  was 
overruled,  and  the  witness  answered, 
"  Yes."  It  was  held  that  there  did 
not  appear  to  have  been  any  neces- 
sity or  propriety  in  asking  such  a 
leading  question,  which  so  clearly 
suggested  the  answer  to  such  a  wit- 
ness in  such  a  case. 

In  Dudley  v.  Elkins,  39  N.  H.  78. 

it  was  held  that  the  question,  "  Did 

you     make     any    agreement    at    that 

time?"  was  leading. 

80.    Sivell  V.  Hogan,  115  Ga.  667, 


42  S.  E.  151 ;  King  v.  Westbrooks, 
:i4  Ga.  307,  40  S.  E.  262;  Wool- 
heather  V.  Risley,  38  Iowa  486;  Able 
V.  Sparks,  6  Tex.  349. 

See  also  State  v.  Henderson,  29 
W.  Va.  147,  I  S.  E.  225,  a  prosecution 
for  forging  a  receipt  acknowledging 
payment  of  a  note  held  by  the  prose- 
cuting witness  against  the  defendant, 
wherein  it  was  held  that  the  question 
to  the  prosecuting  witness.  "  How  was 
that  money  to  be  applied?"  (meaning 
the  money  named  in  the  note)  was 
not  leading. 

"  No  question  is  leading  which  does 
not  suggest  an  answer,  and  that  ovef 
technicality  in  obstructing  testimony, 
by  objecting  to  questions  which  have 
no  reasonable  tendency  to  do  mis- 
chief, is  not  desirable,  or  calculated 
to  expedite  trials  or  develop  truth." 
Stoudt  V.  Shepherd,  73  Mich.  588,  41 
N.  W.  696. 

In  Paschal  v.  State,  89  Ga.  303,  I5 
S.  E.  322,  it  was  held  that  to  open 
the  examination  of  a  witness  for  the 
prosecution  by  asking,  "  Do  you 
know  that  boy  over  there?"  pointing 
to  the  prisoner,  was  not  illegal  be- 
cause the  question  was  leading. 

In  State  v.  Johnson,  66  S.  C.  23, 
44  S.  E.  58,  a  prosecution  for  mur- 
der, the  action  of  the  current  of  a 
river  at  a  certain  point  was  an  im- 
portant inquiry,  and  it  was  held  that 
a  question  asked  a  witness  whether 
in  his  personal  experience  he  had  ever 
witnessed  the  floating  of  any  person 
or  object  down  the  main  sluice  of 
the  river,  and,  if  so,  did  it  follow  the 
sluice  or  was  it  blown  off  to  one  side, 
or  if  when  he  witnessed  such  an  oc- 
currence, was  the  wind  blowing  at 
the  time  or  not,  was  not  objectionable 
as  leading. 

In  Hays  v.  State,  (Tex.  Crim.),  20 
S.  W.  361,  a  prosecution  for  perjury, 
it  was  held  that  a  question,  "  What 
did  the  defendant  say  jn  he  trial  of 
Quince  Wilkerson  with  reference  to 
where  he  (defendant)  and  Quince 
Wilkerson  were  at  the  time  the  shots 
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the  party  putting  it,-*  is  not  objectionable  as  leading. 

(B.)  Questions  Embodying  Material  Facts.  —  A  question  which 
assumes  the  existence  of  a  material  and  vitally  important  fact,  and 
suggests  an  answer  which  will  establish  that  fact,  is  leading,^^  and 


were  fired  that  killetl  Will  Blake?" 
did  not  indicate  any  particular  answer 
and  hence  was  not  leading. 

In  Strawbridge  v.  Spann,  8  Ala. 
820,  where  a  witness  had  testified  to 
work  and  labor  done  and  money  re- 
ceived for  which  the  plaintiff  sought 
to  recover,  it  was  held  that  a  ques- 
tion asking  the  witness  whether  other 
work  had  been  done  or  money  re- 
ceived was  not  leading,  but  merely 
directing  the  attention  of  the  wit- 
ness that  he  might  state  the  truth  of 
the  case  fully,  and  did  not  suggest 
to  him  what  answer  was  desired. 

In  Spear  v.  Richardson,  2>7  N.  H. 
23,  it  was  held  that  the  question, 
''Did  he"  (the  horse  in  question) 
"  ever  have  a  cough  ?"  was  not  lead- 
ing. It  was  not  such  as  to  instruct 
the  witness  which  way  to  answer  it. 
The  form  of  the  question  was  not 
suggestive  of  a  negative  rather  than 
an  affirmative  answer. 

In  State  v.  Schilling,  14  Iowa  455. 
it  was  held  that  a  question,  "  What 
have  you  seen  by  the  way  of  intoxi- 
cating liquors  being  sold  between 
(certain  dates  named)  in  that  build- 
ing?" was  not  leading. 

The  question  whether  or  not  a  tes- 
tator's insanity  took  the  form  of  dis- 
like to  his  relatives  and  friends  is 
not  objectionable  as  leading.  Pela- 
mourges  v.   Clark,  9  Iowa   i. 

21.  Cochran  v.  Miller,  13  Iowa  128. 
See  also  Parsons  z\  Bridgham,  34 
Me.  240. 

22.  Georgia.  —  Sivell  v.  Hogan, 
115  Ga.  667,  42  S.  E.  151;  Chatta- 
nooga R.  &  C.  R.  Co.  V.  Huggins,  8g 
Ga.  494,  15  S.  E.  848. 

lozua.  —  State  v.  Brown,  86  Iowa 
121,  53  N.  W.  92. 

Nebraska.  —  Daly  v.  Melendy,  32 
Xeb.  852,  49  N.  W.  926. 

New  Hampshire.  —  Steer  v.  Little, 
44  N.  H.  613. 

IVisconsin.  —  Klock  v.  State,  60 
Wis.  574,  19  N.  W.  54"3.  See  also 
Proper  v.  State,  85  Wis.  615,  55  N. 
^V.  1,035. 
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Rule     Stated     and     Applied In 

United  States  v.  Angell,  11  Fed.  34, 
a  prosecution  for  selling  liquor  with- 
out having  obtained  the  government 
license,  the  court  said :  "  Leading 
questions  may  not  be  put  upon  main 
examination,  i  Greenl.  481 ;  i  Stark 
149.  The  rule  is  well  settled,  though 
there  are  some  exceptions  to  it.  The 
exceptions  are  not  material  to  the 
first  objection,  because  it  is  not  con- 
tended that  the  question  obiected  to 
in  this  instance  is  within  the  excep- 
tions ;  but  it  is  maintained  that  the 
question  put  to  the  witness  was  not 
a  leading  question.  The  question 
was  this :  '  Did  you  drink  any 
liquor  at  Mr.  Angell's  that  day?' 
Now,  is  this  a  leading  question? 
Very  clearly  it  is.  A  leading  ques- 
tion is  one  which  suggests  or  leads 
to  the  answer,  '  which,'  as  Greenleaf 
expresses  it,  '  embodying  a  material 
fact,  admits  of  an  answer  by  a  simple 
negative  or  affirmative.'  (i  Greenl. 
481;)  or,  as  Starkie  says,  'to  which 
the  answer.  "  yes  "  or  "  no."  would  be 
conclusive.'  i  Stark.  150.  Now  this 
question  leads  directly  to  the  answer, 
and  it  embodies  a  material  fact  and 
can  be  directly  answered,  and  con- 
clusively so,  by  'yes'  or  'no' — a 
simple  affirmative  or  negative;  as, 
'  Did  j-ou  drink  liquor  at  Angell's 
that  day?'  Anszuer.  'No.'  In  ex- 
ception 4,  a  different  point  is  made, 
but  it  may  be  considered  in  this  con- 
nection. The  objection  of  the  dis- 
trict attorney  was  that  the  question 
was  leading  in  form.  The  court  sus- 
tained the  objection.  But  it  is  said 
that  the  question  was  admis.«ible,  be- 
cause it  was  put  to  the  witness  to 
contradict  a  statement  of  Morgan, 
the  government's  witness.  Morgan 
testified  that  Angell  said  '  he  had  to 
look  for  Newport  folks,'  and  that 
he  said  it  to  Muzzy.  To  contradict 
him.  Muzzy  was  called  by  the  re- 
spondent, and  asked,  '  Did  Mr. 
Angell,  at  that  time,  say  to  you  that 
he   had   to    look    out    for    Newport 
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folks?'  Among  other  exceptions  to 
the  rule,  that  leading  questions  may 
not  be  put  on  main  examination,  it 
is  said,  both  by  Greenleaf  and  Starkie, 
that,  where  a  witness  is  called  to 
contradict  the  testimony  of  a  former 
witness,  who  has  stated  that  such  and 
such  expressions  were  used,  or  cer- 
tain things  said,  it  is  the  usual  prac- 
tice to  ask  whether  those  particular 
expressions  were  used,  or  those  things 
said,  without  putting  the  question  in 
the  general  form  of  inquiring  what 
was  said,  i  Stark.  152;  i  Greenl. 
482.  This  is  the  nearest  approach 
stated  in  the  books  to  the  case  under 
consideration.  But  it  is  not  the  pre- 
cise case.  Had  Muzzy  been  asked 
zvhether  Angell  said  to  him  that  he 
was  obliged  to  look  out  for  the  New- 
port folks,  it  would  have  been  ad- 
missible, for  it  would  have  been  put 
in  the  alternative  —  that  is,  did  he 
say  so,  or  did  he  not  say  say  so  —  and 
would  not  have  so  clearly  and  directly 
led  the  witness  to  the  answer  desired. 
But  no  authority  has  been  found,  and 
it  is  believed  no  correct  practice  sanc- 
tions such  a  question,  in  so  directly 
leading  form,  as  that  asked  ot  the 
witness.     It  was  properly  ruled  out." 

A  question  asking  the  witness 
whether  or  not  the  defendant  had  ad- 
mitted in  a  conversation  that  the 
plaintiff  had  not  received  his  portion 
of  a  certain  estate  is  leading. 
McLean  v.  Thorp,  3  Mo.  215. 

In  Lee  v.  Tinges,  7  Md.  215,  it  was 
held  that  the  question  whether  wit- 
ness "  was  in  the  habit  of  acting  by 
consent  and  with  approbation  (of  his 
employer)  to  every  extent  with  refer- 
ence to  buying  goods,  or  otherwise 
providing  for  (his  employer's)  stores 
during  his  absence,"  was  leading. 

In  Carder  v.  Primm,  52  Mo.  App. 
102,  an  action  to  recover  money  had 
and  received,  it  was  held  that  a 
question  to  a  witness,  "  Did  you  ever 
have  a  conversation  with  (plaintiff) 
in  which  he  showed  you  memoranda 
on  a  book  against  (defendant)  for  a 
certain  sum?"  was  leading. 

In  Turney  v.  State,  8  Smed.  &  M. 
(Miss.)  104,  47  Am.  Dec.  74,  "it 
would  seem  clearly  to  be  exception- 
able on  thit  account."  In  that  case, 
after  a  witness,  who  had  previously 
testified  that  about  the  first  of  Decem- 

42 


ber,  1844,  the  defendant  had  com- 
mitted a  rape  upon  her,  was  asked,  on 
her  examination  in  chief,  by  the  dis- 
trict attorney,  "  If  defendant  then,  or 
at  any  subsequent  time,  said  any- 
thing to  you  in  relation  to  this  mat- 
ter to  dissuade  you  from  disclosing 
it,  state  when,  and  where,  and  what 
he  said."  Again,  "  If  defendant,  in 
any  of  his  antecedent  conversations, 
offered  property  or  any  other  ad- 
vancement to  you,  in  order  to  attach 
you  to  him,  say  so."  And  again  the 
witness  was  asked,  "  If  any  time  sub- 
sequent to  this  transaction,  defend- 
ant said  anything  about  what  punish- 
ment the  laws  of  Mississippi  would 
inflict  on  him,  or  you,  or  both,  state 
all."  These  questions  were,  after  ma- 
ture deliberation,  held  to  be  leading 
and  the  judgment  of  a  circuit  court 
was   reversed. 

In  Stringfellow  v.  State,  26  Miss. 
157.  a  prosecution  for  murder,  the 
following  questions  were  held  objec- 
tionable as  leading:  i.  "If  he  (wit- 
ness) was  induced  to  leave  Alabama 
and  go  to  Mississippi  by  reason  of  a 
letter  received  from  Decatur  Whit- 
ley?" 2.  "Did  you  carry  property 
from  Bunch's  Bend  in  Issaquena 
county,  as  the  property  of  Decatur 
Whitley,    deceased  ?" 

In  Steer  v.  Little,  44  N.  H.  613,  it 
was  held  that  the  question,  "  State 
what  (a  certain  person)  stated  as  to 
holding,  by  virtue  of  your  deed,  all 
but  fifty  acres  of  a  certain  tract  of 
land,"  was  leading  because  the  words 
"  all  but  fifty  acres  "  assumed  that  the 
claim  related  to  that. 

In  Tredway  v.  Antisdel,  86  Mich. 
82,  48  N.  W.  956.  an  action  upon  a 
promissory  note  given  as  an  advance 
by  the  plaintiff  to  the  defendant  to 
release  certain  property  from  a  mort- 
gage for  the  amount  thereof,  which 
the  plaintiff  had  been  required  to  pay, 
the  plaintiff  was  asked  on  his  direct 
examination,  "  and  this  house  and  lot 
upon  which  the  mortgage  existed  was 
the  personal  property  of "  the  de- 
fendant ;  and  it  was  held  that  the 
question  was  leading. 

In  Shecler  v.  Speer,  3  Binn.  (Pa.) 
130,  an  action  of  slander  based  on  a 
charge  of  fraudulent  insolvency,  it 
was  held  that  a  question  asking  a  wit- 
ness if  he  had  not  heard  the  defend- 
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it  is  not  error  to  refuse  to  permit  it  to  be  answered.^'  But  a 
question  which,  although  embodying  material  facts,  does  not  suggest 
to  the  witness  whether  an  affirmative  or  negative  answer  is  desired 
is  not  leading.-* 

(C.)  Questions  Propounded  in  Alternative  Form.  —  The  mere  fact 
that  a  question  is  stated  in  the  alternative  form  does  not  of  itself 
make  the  question  leading,  if  the  question  itself  does  not  clearly  and 
distinctly  suggest  the  answer  expected  or  desired.^"  But  an  objec- 
tion that  a  question  is  in  fact  leading  cannot  be  obviated  by  stating 
it  in  the  alternative  form.^® 

(D.)  Questions  Repeating  Testimony  of  Witness.  —  Questions  which 
are  mere  repetitions  of  what  the  witness  has  previously  stated  in 


ant  say  that  he  did  not  care  if  "  the 
devil  had  the  furnace  if  he  had  his 
money,  but  that  he  was  afraid  he 
would  never  get  his  money,"  was 
leading. 

23.  Thompson  v.  Ray,  92  Ga.  285, 
18  S.  E.  59- 

In  Kansas  City,  M.  &  B.  R.  Co.  v. 
Crocker,  95  Ala.  412,  il  So.  262,  an 
action  by  a  section  hand  to  recover 
damages  for  injuries  caused  by  the 
foreman  of  a  hand  car  suddenly 
stopping  it,  while  rapidly  moving, 
wherein  the  foreman  had  on  his  di- 
rect examination  just  stated  that  he 
never  run  on  a  curve  without  stop- 
ping to  ascertain  whether  any  trains 
were  coming,  it  was  held  that  a 
question  put  to  him  immediately  after 
this  statement,  asking  him  if  it  was 
his  duty  to  make  such  a  stop  or  not, 
was  leading,  because  it  was  well  cal- 
culated to  indicate  to  him  what  an- 
swer was  expected,  and  that  hence 
the  court  committed  no  error  in  ex- 
cluding the   question. 

24.  Woolheather  v.  Risley,  38 
Iowa  486. 

25.  England.  —  Nicholls  v.  Dowd- 
ing,  I  Stark.  81. 

Illinois.  —  Schlesinger  v.  Rogers, 
80  111.  App.  420. 

Iowa.  —  Woolheather  v.  Risley,  38 
Iowa  486;  Stale  v.  Watson,  81  Iowa 
380,  46  N.  W.  368;  Robinson  v.  Cra- 
ver,  88  Iowa  381,  55  N.  W.  492. 

Louisiana.  —  State  v.  Fountenot,  48 
La.  Ann.  220,  19  So.  112. 
'    Maine.  —  Parsons  v.   Huff,  38  Me. 

Michigan.  —  McKeown    v.    Harvey, 
40  Mich.  226. 
NeiL'    Hampshire.  —  Bartlett    v. 
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Hoyt,  3:>,  N.  H.  151 ;  Spear  v.  Rich- 
ardson, 2>7  N.  H.  23. 

New  York.  —  Douglass  v.  Leonard, 
44  N.  Y.  St.  293,  17  N.  Y.  Supp.  591 ; 
Quinn  v.  O'Keeffe,  75  N.  Y.  St.  573- 
41  N.  Y.  Supp.  116;  People  v.  Mather, 
4  Wend.  229,  21  Am.  Dec.  122. 

Texas.  —  Lott  v.  King,  79  Tex.  292, 
15  S.  W.  231 ;  International  &  G.  N. 
R.  Co.  V.  Dalwigh,  92  Tex.  655,  51 
S.  W.  500;  Kennedy  v.  State,  19  Tex. 
App.  618;  Vance  v.  Upson,  66  Tex. 
476. 

Virginia.  —  Hopper  v.  Com.,  6 
Gratt.  684. 

A  question  to  be  answered  by  yes 
or  no  asking  whether  certain  work 
conformed  to  the  contract  specifica- 
tions is  not  necessarily  objectionable 
as  leading,  especially  if  it  could  not 
well  have  been  asked  in  any  other 
way  that  would  not  have  been  open 
to  the  same  criticism.  McKeown  v. 
Harvey,  40  Mich.  226. 

In  Carlyle  v.  Plumer,  11  Wis.  96, 
where  a  witness  had  testified  to  hav- 
ing heard  the  parties  frequently  talk 
about  forming  a  copartnership,  it 
was  held  that  a  question  asking  the 
witness  what  was  said  about  a  co- 
partnership between  the  parties  was 
not  leading,  as  it  did  not  suggest  the 
answer  and  was  not  capable  of  being 
answered  by  a  simple  affirmative  or 
negative. 

26.  Willis  V.  Quimby,  31  N.  H. 
485;  People  V.  Mather,  4  Wend.  (N. 
Y.)  229,  21  Am.  Dec.  122;  State  v. 
Johnson,  29  La.  Ann.  717,  a  prose- 
cution for  larceny  of  "an  animal  of 
the  cow  kind "  in  which  the  objec- 
tionable question  ruled  upon  as  stated 
in  the  text  was  "  Did  or  did  not  the 
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answer  to  other  proper  questions  are  not  amenable  to  the  objection 
as  being  leading.^^ 

(E.)  Questions  Embodying  Facts  Subsequently  Proved.  —  The  allow- 
ance of  a  question,  although  leading  in  form,  is  no  fatal  error 
where  in  the  subsequent  progress  of  the  trial  every  fact  and  circum- 
stance embraced  in  the  leading  question  is  proved  by  competent 
testimony.28 

(2.)  The  Right  to  Propound.— (A.)  Gener.\lly.  —  As  a  general  rule 
it  is  held  that  leading  questions  are  not  permissible  on  the  direct 
examination  of  a  witness^^  and  accordingly  it  is  not  error  to  refuse 


accused  acknowledge  to  you  that  he 
marked  the  calf?" 

27.  Brice  v.  Miller,  35  S.  C.  537, 
IS  S.  E.  272. 

See  also  Tift  v.  Jones,  77  Ga.  181, 
3  S.  E.  399;  Washington,  A.  &  Mt. 
Vernon  El.  R.  Co.  v.  Quayle,  95  Va. 
741,  30  S.  E.  391- 

In  Hess  v.  Com.,  9  Ky.  L.  Rep.  590, 
5  S.  W.  751,  a  prosecution  upon  a 
joint  indictment  for  robbery,  a  cer- 
tain witness,  upon  examination  in 
chief  by  the  prosecuting  attorney,  tes- 
tified that  the  accused  and  Butler 
were  together  at  a  certain  dance- 
house  at  a  previous  hour  upon  that 
night.  Upon  cross-examination  the 
witness  proved  that  the  accused  was 
generally  with  Butler  more  than  with 
anyone  else ;  that  the  two  were  al- 
ways together,  and  that  the  accused 
was  with  Butler  that  night  more  than 
with  any  other  person.  Upon  re- 
examination by  the  prosecuting  attor- 
ney, these  questions  were  asked,  and 
answers  given :  "  You  say  that  Hess 
and  this  man  Butler  were  always  to- 
gether?" "Yes,  sir;  more  or  less, 
always  together."  "Run  together?" 
"  Yes,  sir ;  they  did."  "  You  saw  them 
together  that  night?"  "Yes,  sir." 
"These  men  were  partners?"  "Yes, 
sir."  It  was  held  that  the  questions, 
while  of  a  leading  character,  were 
not  open  to  the  objection  of  being 
leading  because  they  related  to  mat- 
ter which  had  been  in  substance 
brought  out  upon  the  defendant's  ex- 
amination of  the  witness,  and  of 
\vhich  he  had  spoken  without  objec- 
tion upon  the  part  of  the  defendant. 

28.  Mucci  V.  Houghton,  89  Iowa 
608,  57  N.  W.  305.  See  also  Fire 
Ass'n  of  Philadelphia  v.  Jones,  (Tex. 


Civ.  App.),  40  S.  W.  44;    State    v. 
Munson,  7  Wash.  239,  34  Pac.  932. 

In  Fox  V.  Steever,  156  111.  622,  40 
N.  E.  942,  it  was  held  that  permitting 
a  leading  question  to  be  asked  and 
answered  on  a  trial  before  the  court 
without  a  jury  did  no  harm  to  the 
complaining  party  because  substan- 
tially the  same  question  was  asked 
and  the  same  answer  called  out  by 
such  party  himself  upon  cross-exam- 
ination. 

29.  Stratford  v.  Sanford,  9  Conn. 
275;  Williams  v.  Jarrot,  6  111.  120; 
Mathis  V.  Buford,  17  Tex.  152;  Hop- 
kinson  v.  Steel,  12  Vt.  582;  Vass  v. 
Com.,  3  Leigh  (Va.)  786,  24  Am. 
Dec.  695.  See  also  Harrison  v. 
Rowan,  3  Wash.  C.  C.  580,  11  Fed. 
Cas.  No.  6,141. 

Rule  Stated.  — "The  rule  that  a 
party  shall  not  propose  leading  ques- 
tions to  his  own  witness,  rests  prin- 
cipally upon  a  loose  use  of  the  pos- 
sessive pronoun;  for  if  the  witness  is 
without  prejudice  in  favor  of  either 
party,  and  if  there  be  any  serious 
evils  likely  to  arise  from  suggestive 
interrogation,  they  would,  in  such 
case,  equally  occur,  whether  this  mode 
of  examination  were  adopted  by  the 
party  calling  him  or  by  his  antagonist. 
The  rule  '  was  based,'  says  Purple,  J., 
in  Greenup  v.  Stokes,  3  Gil.  201, 
'  upon  the  supposition  that  witnesses 
were  inclined  to  favor  the  party  by 
whom  they  were  called,  and  to  testify 
in  his  favor  if  they  could  but  receive 
an  intimation  of  his  wishes.  It 
would  be  but  charitable  to  conclude 
that  the  necessity  which  introduced 
the  doctrine  has  for  a  long  time 
ceased  to  exist.' "  Parsons  v.  HuflF, 
38  Me.  137. 
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to  permit  a  leading  question  ;^°  but  it  is  error  to  exclude  a  question 
as  leading  when  it  is  not  so  in  fact."^  But  where  a  question  has  been 
excluded  because  it  is  leading,  it  is  error  to  refuse  to  permit  the 
witness  to  testify  to  the  same  matters  in  answer  to  a  proper 
question. ^^ 

(B.)  Departure  From  General  Rule  Justified  by  Character  of  Wit- 
ness.—(a.)  Hostile  Witness. — The  general  rule  is  admitted,  as  has 
already  been  stated,  to-wit,  that  counsel  cannot  put  leading  questions 
to  his  own  witnesses.  It  is  also  generally  recognized  that  under 
certain  circumstances  the  rule  may  be  departed  from.  The  depar- 
ture from  the  rule,  as  well  as  the  rule  itself,  is  intended  to  secure  a 
full  and  fair  examination  of  the  witnesses,  so  as  to  extract  from 
them  all  the  testimony  which  they  are  capable  of  giving,  free  from 
bias,  partiality  and  false  coloring.  Accordingly  one  of  the  circum- 
stances justifying  a  departure  from  the  general  rule  is  where  it 
appears  from  the  testimony  of  a  witness  that  he  is  hostile^  to  the 


"  The  objection  to  leading  questions 
put  to  a  party's  own  witness  consists 
chiefly  in  the  danger  of  their  leading 
to  perjury  by  means  of  their  inform- 
ing the  witness  what  the  party  caUing 
him  desires  him  to  testify  to.  In 
cases  turning  on  questions  of  fact, 
and  where  such  matters  of  fact  are 
of  such  a  nature  as  to  render  perjury 
possibly  successful,  the  rule  of  law 
prohibiting  leading  questions  by  the 
party  calHng  a  witness  should  be 
strictly  enforced."  Obernalte  v.  Ed- 
gar, 28  Neb.  70,  44  N.  W.  871. 

In  general,  the  fact  that  the  an- 
swer to  a  leading  question  is  precisely 
that  suggested  by  it,  creates  the  pre- 
sumption that  the  opposite  party  has 
been  injured  by  it;  but  where  the 
witness  is  a  party  to  the  action  and 
the  fact  to  which  he  has  so  testified 
has  been  alleged  in  the  same  manner 
in  his  pleading,  this  presumption  is 
rebutted.  McPherson  v.  Rockwell,  27 
Wis.  159. 

30.  Alabama  G.  S.  R.  Co.  v.  Hill, 
93  Ala.  514,  9  So.  722,  30  Am.  St. 
Rep.  65;  Willard  v.  Mellor,  19  Colo. 
534,  36  Pac.  148;  IMattice  v.  Wilcox, 
54  N.  Y.  St.  902,  24  N.  Y.  Supp. 
1.060;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Smith,  (Tex.  Civ.  App.),  28  S.  W. 
no. 

31.  Parsons  v.  Bridgham,  34  Me. 
24a. 

32.  Heisler  v.  State,  20  Ga.  153. 
Where  counsel  in  deference  to  the 

court's  ruling  that  a  line  of  questions 
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is  objectionable  as  leading,  attempts 
to  make  his  questions  general,  where- 
upon he  is  promptly  restrained,  he  is 
entitled  to  suggestions  from  the  court 
as  to  what  would  be  a  suitable  ques- 
tion. Goodwin  v.  State,  114  Wis. 
318,  90  N.  W.  170,  where  the  court 
said :  "  If  the  court  deemed  it  peril- 
ous, by  reason  of  the  attitude  of  the 
witness,  to  allow  any  leading  ques- 
tions, then  of  course  he  might  re- 
strain the  counsel ;  but  in  that  event 
he  should  not  have  prevented  him 
from  putting  general  questions  con- 
taining no  suggestion  of  the  subject 
upon  which  he  wished  the  witness"  to 
testify.  When  counsel,  after  these 
confusing  rulings,  asked  for  sugges- 
tion from  the  court,  we  think  he  was 
fairly  entitled  to  it."  Citing  Colburn 
V.  Chicago  St.  P.  &  M.  R.  Co.,  109 
Wis.  277,  85  N.  W.  354- 

33.  Hostile  Witness  Defined.  —  In 
Fisher  v.  Hart,  149  Pa.  St.  232,  24  Atl. 
225,  an  action  for  negligence  in  the 
construction  of  a  scaffold,  wherein  a 
witness  who  had  been  asked  whether 
the  defendant  superintended  the  con- 
struction of  the  scaffold,  replied:  "I 
do  not  remember,"  and  made  the  same 
reply  to  the  question,  ''  Did  you  not 
tell  me  so  yesterday?"  It  was  held 
that  sufficient  cause  was  not  shown 
to  justify  leading  questions  being  put 
to  the  witness. 

A  Witness  Who  Testifies  on  His 
Direct  Examination  Directly  Con- 
trary to  what  he  had  stated  to  the 
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party  calling  him,  in  which  case  the  presiding  jndge  may  permit 
leading  questions  to  be  propounded."*     And  this  rule  has  been  held 


party  calling:  him  before  the  trial,  is 
a  hostile  witness,  and  even  though 
not  a  necessary  witness,  if  he  was 
called  in  good  faith  leading  questions 
are  permissible.  Bradshaw  v.  Combs, 
102  111.  428;  State  V.  Benner.  64  '\l&. 
267. 

In  Severance  v.  Carr,  43  N.  H.  65, 
an  action  for  slander,  the  plaintifif  had 
alleged  in  his  declaration  that  the  de- 
fendant had  said  of  him,  "  that  he 
was  a  thief  and  a  liar,  and  he  could 
prove  it."  The  witness  had  already 
repeated  twice  that  he  heard  the  de- 
fendant say,  "  the  plaintiff  lied  to 
him  and  stole  from  him,"  or  that  he 
thought  such  was  the  language  used 
by  the  defendant.  Thus  far  the 
plaintiff  had  not  sustained  his  decla- 
rations by  the  qualified  language  of 
his  witness.  Then  the  leading  ques- 
tion was  allowed  by  the  court  to  be 
put  to  the  witness  by  the  plaintiff, 
and  the  desired  answer  was  elicited, 
which  was  competent  to  sustain  the 
declaration.  The  court  said :  "  It 
appears  to  us  difficult  to  limit  the  dis- 
cretion to  be  exercised  by  the  judge 
who  tried  the  case.  Did  the  witness, 
by  design  or  mistake,  in  his  first  and 
second  efforts  there,  undertake  to 
withhold  the  true  language  used  by 
the  defendant,  and  thereby  give  a 
false  coloring  to  the  transaction? 
Was  he  an  unwilling  witness,  or  hos- 
tile to  the  interests  of  the  plaintiff? 
or,  being  an  honest  and  truthful  wit- 
ness, did  his  memory  of  the  precise 
facts  or  language  intended  by  him  to 
be  stated  suddenly  fail  him,  so  that 
his  recollection  needed  the  prompting 
that  was  furnished?  If  any  of  these 
reasons  existed  in  behalf  of  the  wit- 
ness, then  we  do  not  see  why  the 
cause  of  justice  was  not  subserved 
by  permitting  the  leading  question  to 
be  put.  On  the  other  hand,  if  the 
witness  evidently  had  a  prevailing 
strong  bias  in  favor  of  the  plaintiff, 
and  was  ready  to  serve  his  cause,  and 
willing  to  adopt  and  assert  what 
might  be  suggested  for  his  benefit ; 
if  such  a  witness  staggers  and  falls 
into  confusion,  it  is  not  essential  to 
justice  that  he  should  be  prompted  or 


helped  out  by  the  party  calling  him. 
We  think,  therefore,  with  these  views 
suggested,  that  it  is  safe  to  presume 
here  that  the  judge  who  tried  the 
cause  exercised  a  sound  discretion  in 
permitting  the  question  to  be  put,  and 
that,  for  this  cause,  the  verdict  should 
not  be  disturbed." 

Assignor  for  Benefit  of  Creditor. 
In  Sanger  v.  Flow,  48  Fed.  152,  an 
attachment  on  the  ground  of  fraudu- 
lent conveyance  in  which  the  assignee 
for  the  benefit  of  creditors  inter- 
venes as  such  assignee,  it  was  held 
proper  on  the  trial  of  the  interA'ention 
to  refuse  to  permit  the  plaintiff  to 
propound  leading  questions  to  the  as- 
signors;  that  on  the  trial  of  the  is- 
sue between  the  plaintiffs  and  the  in- 
terpleader, the  plaintiffs,  no  more 
than  the  interpleader,  have  a  legal 
right  to  ask  the  assignor  leading 
questions. 

34.  United  States.  — St.  Clair  v. 
United  States,  154  U.  S.  134. 

Alabama.  —  Blevins  v.  Pope,  7  Ala. 
371- 

Colorado.  —  Babcock  v.  People.  13 
Colo.  515.  22  Pac.  817. 

Connecticut.  —  State  v.  Stevens,  65 
Conn.  93,  31  Atl.  406;  Stratford  v. 
Sanford.  g  Conn.  275. 

Georgia.  —  Rusk  v.  Hill,  117  Ga. 
722,  45  S.  E.  42. 

Illinois.  —  Williams  v.  Jarrot,  6  111. 
120;  Meixsell  v.  Feezor,  43  111.  App, 
180. 

Iowa.  —  Rosenthal  z'.  Bilger,  86 
Iowa  246,  53  N.  W.  255. 

Maine.  —  State  v.  Benner.  64  Me. 
267;   Parsons  v.  Huff,  38  Me.  137. 

Massachusetts.  —  Moody  ?■.  Rowell, 
17  Pick.  490,  20  Am.  Dec.  317. 

Michigan.  —  McBride  r.  Wallace, 62 
Mich.  451,  29  N.  W.  75;  People  v. 
Gillespie,  11 1  Mich.  241,  69  N.  W. 
490. 

Minnesota.  —  State  v.  Tall,  43 
Minn.  273,  45  N.  W.  449. 

Missouri.  —  Walsh  v.  Agnew,  12 
Mo.  520. 

Nezv  Hampshire.  —  Severance  f. 
Carr,  43  N.  H.  65. 

New  York.  —  People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122. 
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applicable  in  the  case  of  a  party  called  as  a  witness  by  his  adversary 
under  the  statutes  permitting  this.^° 

Reason  for  Rule.  —  Leading  questions  to  a  hostile  or  adverse  wit- 
ness are  allowed  for  the  very  sensible  and  sufficient  reason  that  he 
is  adverse,  and  that  the  danger  arising  from  such  a  mode  of  exam- 
ination by  the  party  calling  a  friendly  or  unbiased  witness  does 
not  exist.^** 

(b.)  Reluctant  or  Unwilling  Witness.  —  Again,  in  the  case  of  a  reluc- 
tant or  unwilling  witness,  leading  questions  are  proper,^^  for  the 


Pennsylvania.  —  Brubaker  v.  Tay- 
lor, 76  Pa.  St.  8.3 ;  Farmers  Mut.  Fire 
Ins.  Co.  V.  Bair,  87  Pa.  St.  124. 

Texas.  —  Navarro  v.  State,  24  Tex. 
App.  378,  6  S.  W.  542. 

Wisconsin.  —  Klock  v.  State,  60 
Wis.  574,  19  N.  W.  543- 

Rule  Stated,  —  In  St.  Clair  v.U.  S. 
134,  "  An  exception  was  taken  to  the 
mode  in  which  the  district  attorney 
was  permitted  to  examine  one  of  the 
witnesses  introduced  by  the  govern- 
ment. The  attorney  announced  that 
the  answers  of  the  witness  had  taken 
him  by  surprise,  and  asked  that  he 
be  permitted  to  put  leading  questions 
to  him.  This  was  allowed,  and  we 
cannot  say  that  the  court  in  so  ruling 
committed  error.  In  such  matters 
much  must  be  left  to  the  sound  dis- 
cretion of  the  trial  judge,  who  sees 
the  witness,  and  can,  therefore,  de- 
termine in  the  interest  of  truth  and 
justice  whether  the  circumstances 
justify  leading  questions  to  be  pro- 
pounded to  a  witness  by  the  party 
producing  him.  In  Basten  v.  Carew, 
Ryan  &  Mood.  127,  Lord  Chief  Jus- 
tice Abbott  well  said  that  '  in  each 
particular  case  there  must  be  some 
discretion  in  the  presiding  judge  as 
to  the  mode  in  which  the  examina- 
tion shall  be  conducted  in  order  best 
to  answer  the  purposes  of  justice.' 
The  rule  is  correctly  indicated  by 
Greenlcaf,  when  he  says:  'But  the 
weight  of  authority  seems  in  favor  of 
admitting  the  party  to  show  that  the 
evidence  has  taken  him  by  surprise, 
and  is  contrary  to  the  examination  of 
the  witness  preparatory  to  the  trial, 
or  to  what  the  party  had  reason  to 
believe  he  would  testify,  or  that  the 
witness  has  recently  been  brought 
under  the  influence  of  the  other  party 
and    has    deceived    the    party    calling 
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him.  For  it  is  said  that  this  course 
is  necessary  for  his  protection  against 
the  contrivance  of  an  artful  witness, 
and  that  the  danger  of  its  being  re- 
garded by  the  jury  as  substantive 
evidence  is  no  greater  in  such  cases 
than  it  is  where  the  contradictory 
allegations  are  proved  by  the  adverse 
party.'  Vol.  I  (12th  ed.)  §§435,  444: 
Taylor,  Ev.  (6th  ed.)  §1,2620;  Reg. 
V.  Chapman,  8  Car.  &  P.  745;  Clarke 
V.  Saffery,  Ryan  &  M.  126." 

Leading    Questions    Discretionary 

With    the    Trial    Court People    v. 

Roat,  117  Mich.  578,  76  N.  W.  91, 
where  the  witness  in  question  had 
been  called  by  the  prosecution  and  it 
appeared  that  after  he  was  subpoenaed 
he  met  the  defendant  and  went  with 
the  latter  to  the  office  of  the  defend- 
ant's counsel,  and  from  there  to  the 
defendant's  house,  where  he  stayed 
over  night. 

35.  Under  a  Vermont  Statute  a 
party  when  called  as  a  witness  by 
his  adversary  may  be  asked  and  com- 
pelled to  answer  leading  questions. 
Childs  V.  Merrill,  66  Vt.  302,  29  Atl. 
532. 

36.  Becker  v.  Koch,  104  N.  Y. 
394,  10  N.  E.  701,  58  Am.  Rep.  515. 

37.  Alabama.  —  Mann  v.  State, 
134  Ala.  I,  32  So.  704;  Blevins  v. 
Pope,  7  Ala.  371. 

Connecticut.  —  Stratford  v.  San- 
ford,  9  Conn.  275. 

Georgia.  —  Cade  v.  Hatcher,  72  Ga. 
359- 

Illinois.  —  Bradshaw  v.  Combs,  102 
111.  428;  Doran  v.  Mullen,  78  111.  342; 
Williams  v.  Jarrot,  6  111.  120;  Cas- 
sem  V.  Calvin,  158  111.  30,  41  N.  E. 
1,087. 

Iowa.  —  State  v.  Pugsley,  75  Iowa 
742,  38  N.  W.  498. 
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reason  that  the  purposes  of  truth  and  justice  do  not  demand  a  strict 
and  Hteral  adherence  to  the  general  rule  on  the  subject  f^  and  it  is 
error  to  refuse  permission  to  put  such  a  question  to  such  a  witness.'^ 
(c.)  Illiterate  Witness,  Etc.  —  So  in  the  case  of  a  very  ignorant  wit- 
ness,*" or  of  a  foreigner  who  has  difficulty  in  understanding  the 
English  language/^  or  has  difficulty  in  expressing  himself  in  Eng- 
lish,*^ leading  questions  mav  be  permitted. 

(d.)  Children  of  Tender  Years.  —  It  has  been  held  proper  to  permit 

leading  questions  to  children  of  tender  years  testifying  as  witnesses.*^ 

(e.)  InUrm  Witness,  Etc.  —  So,    also,    in   the   case   of   infirm    wit- 


Maw^.  —  Parsons  v.  Huff,  38  Me. 
137- 

Massachusetts.  —  Moody  v.  Rowell, 
17  Pick.  490,  20  Am.  Dec.  317. 

Michigan.  —  People  v.  Gillespie, 
III  Mich.  241,  69  N.  W.  490;  People 
V.  Caldwell,  107  Mich.  374,  65  N.  W. 
213;  People  V.  Deitz,  86  Mich.  419, 
49  N.  W.  296. 

Missouri.  —  Walsh  v.  Agnew,  12 
Mo.  520;  State  v.  Duestrow,  137  Mo. 
44,  38  S.  W.  554,  39  S.  W.  266;  State 
V.   Keith,  53   Mo.   App.  383. 

Pennsylvania.  —  Bank  of  Northern 
Liberties  v.  Davis,  6  Watts  &  S.  285. 

Texas.  —  Robinson  v.  State,  (Tex. 
Crim.),  49  S.  W.  386. 

Wisconsin.  —  Schuster  v.  State,  80 
Wis.  107,  49  N.  W.  30. 

Leading  Questions  May  Be  Put  to 

an    Unwilling    Witness Towns    7/. 

Alford,  2  Ala.  378,  where  the  court 
said :  "  The  unwillingness  of  the 
witness  to  depose  in  favor  of  the 
party  by  whom  he  is  adduced  —  his 
situation,  and  the  inducements  which 
he  may  have  for  withholding  a  full 
and  fair  account,  must  be  decided  by 
the  court,  and  commonly,  according 
to  the  impression  entertained  of  his 
demeanor  at  the  trial.  There  can 
then,  on  this  head,  be  no  peremptory 
and  exclusive  rule ;  but  it  must  al- 
ways be  subject  to  the  court's  discre- 
tion ;  and  an  appellate  court  will  not 
inquire  on  error  whether  the  judge 
of  a  subordinate  jurisdiction  exer- 
cised his  discretion  unwisely." 

In  Com.  V.  Thrasher,  11  Gray 
(Mass.)  57,  the  prosecution  on  a 
trial  for  unlawfully  selling  intoxi- 
cating liquors  was  permitted  on  di- 
rect examination  to  ask  a  reluctant 
witness,    "  Do    you    mean    to    say    to 


the    jury   that    you    have   not    drunk 
liquor  there  within  two  months?" 

38.  Bradshaw  v.  Combs,  102  111. 
428. 

In  Lafferty  v.  State,  (Tex.  Crim.), 
24  S.  W.  507,  where  a  witness  testi- 
fying to  certain  statements  made  to 
him  by  the  defendant  immediately 
after  the  homicide,  for  which  the 
defendant  was  on  trial,  said  that  he 
had  testified  to  everything  that  was 
said  to  him  by  the  defendant  and  re- 
peatedly answered  no,  on  being  asked 
if  something  else  had  not  been  said 
bj  the  defendant,  it  was  held  proper 
tf  permit  a  leading  question  to  be 
put  to  the  witness. 

39.  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541.  See  also  Spauld- 
ing  V.  Chicago  St.  P.  &  K.  C.  R. 
Co.,  98  Iowa  205,  67  N.  W.  227. 

40.  Doran  v.  Mullen,  78  111.  342; 
Campion  v.  Lattimer,  (Neb.)^  97  N. 
W.  290. 

41.  Kruse  v.  Seiffert-Weise  Lumb. 
Co.,  108  Iowa  352,  79  N.  W.  118; 
Rodiiguez  v.  State,  23  Tex.  App. 
503,  5  S.  W.  255 ;  State  v.  Chee  Gong. 
17  Or.  635,  21  Pac.  882,  where  the 
witness  in  question  was  a  Chinaman. 

42.  Carlson  v.  Holm,  (Neb.),  95 
N.  W.  1,125. 

43.  Speckman  v.  Kreig,  79  Mo. 
App.  376;  Bannen  v.  State,  115  Wis. 
317,  91  N.  W.  107,  965. 

See  also  Moody  v.  Rowell,  17  Pick. 
(Mass.)  490,  20  Am.  Dec.  317. 
Proper  v.  State,  85  Wis.  615,  55  N. 
W.  1,035.  vvherc  the  child  in  ques- 
tion was  the  prosecuting  witness  on 
a  prosecution  for  rape  and  was  un- 
der ten  years  of  age.  Contra.  —  Sul- 
livan V.  Sullivan,  48  111.  App.  435. 

Compare  Coon  v.  People,  99  III. 
368,    39    Am.    Rep.    28,    holding   that 
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nesses  because  of  old  age/*  or  because  they  are  so  afflicted  with 
disease  as  to  necessitate  framing  the  questions  so  that  they  can 
be  answered  in  monosyllables,*^  it  is  not  error  to  permit  leading 
questions. 

(f.)  Contradicting  or  Impeaching  Witness.  — It  has  been  held  that 
leading  questions  are  no  more  proper  to  be  put  to  a  contradicting  or 
impeaching  witness  than  any  other  witness,*"  although  there  is 
authority  to  the  effect  that  permitting  leading  questions  in  such  case 
is  discretionary  with  the  trial  judge  ;*^  and  there  is  even  authority 
to  the  effect  that  the  case  of  a  contradicting  witness  is  one  of 
the  circumstances  under  which  a  departure  from  the  general  rule 
is  permitted.** 

(C.)  Departure  From  General  Rule  Justified  by  Character  of  Investi- 
gation.—  (a.)  Generally.  —  Again,  the  nature  of  the  question  and  its 


children  of  tender  years  should  not 
be  asked  leading  questions  on  the 
ground  that  they  are  much  more 
likely  to  be  misled  and  answer  as 
suggested  by  the  questions. 

In  State  v.  Watson,  8i  Iowa  380, 
46  N.  W.  868,  it  was  held  that  upon 
a  trial  under  an  indictment  for  rape 
committed  upon  a  girl  of  immature 
years,  leading  questions  may,  in  the 
discretion  of  the  court,  be  asked  the 
girl  as  to  the  position  occupied  by 
the  accused  at  the  time  the  act  is 
alleged  to  have  been  performed,  as 
to  any  pain  caused  her  by  defend- 
ant's act,  and  as  to  evidence  of  vio- 
lence subsequently  found  upon  her 
clothing. 

44.  Witness  Infirm  from  Old  Age. 
In  Funk  v.  Babbitt,  156  111.  408,  41 
N.  E.  166,  the  witness  at  the  time  of 
his  examination  was  over  82  years  of 
age,  and  it  was  apparent  that  the 
infirmities  of  old  age  made  it  difficult 
to  get  his  testimony  on  the  real  mat- 
ters involved  in  the  controversy  with- 
out to  some  extent  resorting  to  di- 
rect and  pointed  questions. 

Subscribing  Witness  to  Will In 

Cheeney  v.  Arnold,  18  Barb.  (N.  Y.) 
434,  the  witness  under  examination 
was  a  subscribing  witness  to  a  will, 
and  old  age  had  so  far  obscured  his 
vision  as  to  render  him  unable  to 
discover  his  own  handwriting  on  the 
paper  containing  it,  and  it  was  held 
legal  and  proper  to  direct  his  atten- 
tion to  the  will,  and  to  the  fact  that 
he    had   written    it    for   the   testator, 
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and  also  to  all  the  principal  facts  or- 
dinarily occurring  upon  the  trans- 
action of  such  business.  It  was  not 
pretended  that  the  witness  was 
merely  imbecile  or  that  he  was  not 
fully  competent  to  comprchena  the 
force  and  effect  of  the  questions  put 
to  him;  he  could  not  look  at  and 
discern  the  instrument ;  he  could  not 
from  an  examination  of  it,  know  or 
ascertain  the  names  of  or  who  were 
the  attesting  witnesses;  nor  could  he 
discover  the  manner  and  form  of 
execution  by  the  testator. 

45.  Belknap  v.  Stewart,  38  Neb. 
304,  56  N.  W.  881. 

46.  Hallett  v.  Cousens,  2  M.  & 
Rob.  238;  Wood  V.  State,  31  Fla. 
221,  12  So.  539;  Allen  v.  State,  28 
Ga.  395,  y:^  Am.  Dec.  760. 

47.  Union  Pac.  R.  Co.  v.  O'Brien, 
161  U.  S.  451;  affirming  49  Fed.  538. 

48.  Gunter  v.  Watson,  49  N.  C. 
455;  Jensen  v.  Steiber,  (Neb.),  93 
N.  W.  697 ;  Norton  v.  Parsons,  67 
Vt.  ^26,  32  Atl.  481 ;  Rounds  v.  State, 
57  Wis.  45,  14  N.  W.  865. 

Rule  Stated —  "  It  is  proper  to  lead 
the  mind  of  the  witness  to  the  sub- 
ject of  inquiry,  in  order  to  prevent 
irrelevant  and  inadmissible  matter; 
but  the  court  must  watch  with  crit- 
ical eye  every  move  thus  made,  not 
only  to  protect  the  ignorant  or  un- 
suspecting witness,  but  to  check  the 
fraudulent  and  the  willing."  Mor- 
gan V.  Franklin  Ins.  Co.,  6  W.  Va. 
496. 
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subject  matter  may  be  such  as  to  justify  a  departure   from  the 
general  rule  prohibiting  leading  questions.'*" 

(b.)  Question  Directing  Attention  of  Witness  to  Subject  of  Inquiry. 
Thus,  on  the  direct  examination  of  a  witness,  if  the  object  of  the 
question  be  merely  to  direct  his  mind  with  more  expedition  to  what 
is  material,  and  the  question  propounded  relates  merely  to  intro- 


49.     Bartlett   v.    Hoyt,    33    N.    H. 
151- 

See  also  Bullard  v.  Hascall,  25 
Mich.  132,  an  action  by  the  plaintiff 
against  the  defendant  to  recover  the 
amount  of  a  federal  government 
draft  drawn  upon  the  federal  treasury 
in  favor  of  a  firm  composed  of  the 
plaintiff  and  defendant,  who  had  been 
partners  when  the  claim  against  the 
government  accrued,  wherein  it  was 
held  that  the  questions  to  a  deputy 
United  States  collector  and  to  the 
president  of  a  bank :  "  Have  you 
paid  the  firm  of  Hascall  &  Bullard 
anything  for  the  government  on  ac- 
count of  any  claim  belonging  to  them 
against  the  government?  If  so, 
what?"  "Have  you  seen  a  draft 
drawn  by  the  government  and  pay- 
able at  the  assistant  treasurer's  of 
New  York,  of  seventy-five  dollars, 
drawn  in  favor  of  Hascall  &  Bul- 
lard, within  the  last  six  weeks?" 
were  held  exceptions  to  the  rule,  be- 
cause, in  appearance  leading,  the 
very  nature  ot  the  inquiry  rendered 
this  form  of  question  necessary. 

In  SafTold  v.  Home,  72  Miss.  470, 
18  So.  433,  wherein  a  witness  had 
just  stated  in  answer  to  a  question, 
that  the  defendant  had  proposed  to 
her  husband  to  come  and  live  with 
him,  it  was  held  that  a  question  ask- 
ing her  what  reason  or  inducement. 
if  any,  the  defendant  had  offered  for 
the  change  of  residence,  was  not  lead- 
ing, as  it  did  not  suggest  the  answer 
desired. 

A  question  in  the  nature  of  a  direc- 
tion to  the  witness  to  state  what,  if 
any,  knowledge  he  has  concerning 
material  matter  in  controversy  to 
which  his  attention  is  called  in  the 
same  question  is  not  objectionable 
as  leading.  Harvey  v.  Osborn,  55 
Ind.  535. 

In  Hopper  v.  Overstreet,  79  Miss. 


241,  30  So.  637,  while  under  exam- 
ination, the  description  of  the  land 
in  controversy  was  read  to  a  witness 
as  described  in  the  bill  and  the  wit- 
5iess  asked  if  he  was  acquainted  with 
that  land ;  and  it  was  laeld  that  the 
question  was  not  objectionable  as 
leading,  or  because  it  assumed  facts 
to  be  true. 

In  Fire  Ass'n  of  Philadelphia  v. 
Jones,  (Tex.  Civ.  App.),  40  S.  W. 
44,  an  action  on  a  fire  insurance 
policy,  it  was  held  that  the  question 
put  to  the  plaintiff  himself  as  a  wit- 
ness, "  Did  you  or  did  you  not,  di- 
rectly or  indirectly,  remotely  or 
otherwise,  have  anything  to  do  with 
the  burning  of  that  building?"  was 
not  objectionable,  because,  as  the 
court  said,  the  question  could  not 
have  been  so  framed  as  to  elicit  the 
fact  under  inquiry,  in  a  less  objec- 
tionable form. 

In  Castenholz  v.  Heller,  82  Wis. 
30,  51  N.  W.  432,  an  action  for 
fraudulent  representations  as  to  the 
boundaries  of  land  by  meaAs  of  which 
plaintiff  was  induced  to  purchase,  it 
was  held  that  the  questions,  "  Did 
you  take  into  consideration  the  size  of 
the  property  as  shown  by  the  fence?" 
"  Did  you  believe  what  Heller  said 
as  to  the  property  being  enclosed  by 
the  fence?"  "Was  there  nothing 
else  which  induced  you  —  was  the 
size  of  the  lot  taken  into  considera- 
tion by  you  ?"  although  leadine  were 
properly  allowed  because  the  court 
said  it  would  be  difficult  to  see  how 
the  evidence  could  have  been  elicited 
by  indirect  questions. 

In  Greenup  v.  Stoker.  8  111.  202, 
an  action  for  breach  of  marriage 
promise,  after  a  witness  for  the  plain- 
tiff had  testified  to  the  attentions 
paid  by  the  defendant  to  the  plain- 
tiff, it  was  held  that  the  question, 
"  Did  he  court  her?"  wa^  not  leading. 
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ductory  matter,  it  should  not  be  excluded,  although  in  form  it  be 
leading."^" 


50.  Georgia.  —  Travelers  Ins.  Co. 
V.  Sheppard,  85  Ca.  751,  12  S.  E.  18. 

Illinois.  —  Williams  v.  Jarrot,  6 
111.  120. 

Indiana.  —  DeHaven  v.  DeHaven, 
77  Ind    236. 

Iowa.  —  Lowe  v.  Lowe,  40  Iowa 
220. 

Kansas.  —  Gannon  v.  Stevens,  13 
Kan.  447. 

Louisiana.  —  State  v.  Walsh,  44 
La.  Ann.  1,122,  11   So.  811. 

Mississif/^i. — Stringfellow  v.  State, 
26  Miss.   157. 

Ne7.v  York.  —  Cheeney  v.  Arnold, 
18  Barb.  434;  Peoeple  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122. 

Texas.  —  Able  v.  Sparks,  6  Tex. 
349;  Long  V.  Steiger,  8  Tex.  460. 

Virginia.  —  Hausenfluck  v.  Com., 
85  Va.  702,  8  S.  E.  683;  Hopper  v. 
Com.,  6  Gratt.  684. 

Wisconsin.  —  Carlyle  v.  Plumer,  11 
Wis.  96;  Goodwin  v.  State,  114  Wis. 
318,  90  N.  W.  170;  Born  v.  Rosenow, 
84  Wis.  620,  54  N.  W.  1,089. 

"  In  leading  the  mind  of  the  wit- 
ness contradicting,  care  must  be 
taken  that  he  testifies  to  the  identical 
account,  statement  or  conversation 
upon  which  the  other  witness  had 
been  cross-examined,  and  had  de- 
nied. In  general,  it  seems  to  me, 
the  question  should  not  be  ipsissimis 
verbis  which  were  put  to  the  witness 
on  cross-examination ;  but  there  are 
cases  where  it  has  been  sanctioned 
as  correct  practice;  and  Mr.  Starkie, 
in  his  treatise  on  evidence,  says : 
'  Where  a  witness  is  called  in  order 
to  contradict  the  testimony  of  a 
former  witness,  who  has  stated  that 
such  and  such  expressions  were  used, 
or  such  and  such  things  were  said, 
it  is  the  usual  practice  to  ask  whether 
those  particular  expressions  were 
used,  or  those  things  were  said,  with- 
out putting  the  question  in  a  general 
form  by  inquiring  what  was  said.  If 
this  were  not  to  be  allowed,  it  is  ob- 
vious that  much  irrelevant  and  inad- 
missible matter  would  frequently  be 
detailed  by  the  witness.'  Stark. 
Ev.,  pp.  167,  170.  '  So  where  a  wit- 
ness is  called  to  prove  affirmatively 
what  a  witness  on  the  other  side  has 
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denied,  as,  for  instance,  to  prove  that 
on  some  former  occasion  that  witness 
gave  a  diflferent  account  of  the  trans- 
action, a  difficulty  may  frequently 
arise  in  proving  affirmatively  that  the 
first  witness  did  make  such  other 
statement  without  a  direct  question 
to  that  effect.'  Stark.  Ev.,  p.  170. 
'  But,'  says  Mr.  Starkie,  '  although 
the  practice  above  stated  is,  to  a 
certain  extent,  sanctioned  by  a  prin- 
ciple of  convenience,  and  although 
after  other  attempts  have  failed,  it 
becomes  a  matter,  not  of  mere  con- 
venience, but  of  absolute  necessity  so 
to  put  the  question  to  a  witness 
called  to  contradict  a  former  one,  it 
is  plain  that  the  convenience  so  at- 
tained to  is  purchased  at  the  expense 
of  some  departure  from  a  general 
principle,  and  that  it  would  usually 
be  more  satisfactory,  where  that  is 
practicable,  that  the  desired  answer 
should  be  obtained  without  a  direct 
suggestion,  by  which  a  fraudulent 
witness  might  be  greatly  aided.' " 
Morgan  v.  Franklin  Ins.  Co.,  6  W. 
Va.  496. 

Using  Language  of  Pleading —  In 
Shields  V.  Gufifey,  9  Iowa  322,  it  was 
held  that  a  question  by  defendant, 
put  in  the  language  used  in  the  plain- 
tiff's pleadings  for  the  purpose  of 
directing  the  witness'  attention  to  the 
subject  of  inquiry,  was  not  leading. 

In  Able  v.  Sparks,  6  Tex.  349,  an 
action  to  recover  the  price  of  a  horse 
sold  by  the  plaintiff  to  the  defend- 
ant, a  witness  was  asked  :  "  Did  you 
ever  hear  the  defendant  Sparks  state 
that  he  did  or  did  not  owe  me  any- 
thing on  account  of  the  horse  men- 
tioned in  the  foregoing  interroga- 
tory ;  and,  if  so,  state  what  he  said 
upon  the  subject,  and  when,  and 
whether  before  or  after  the  com- 
mencement of  this  suit?"  to  which 
he  answered,  "  Sparks  told  me  that 
Able  could  not  by  any  means  make 
him.  Sparks,  out  to  be  indebted  to 
said  Able  more  than  two  hundred 
and  fifty  dollars  on  said  horse.  The 
time  of  the  conversation  between  my- 
self and  William  C.  Sparks  as  above 
stated  I  do  not  recollect,  though  it 
was  about  the  time  of  or  after  the 
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institution  of  the  said  suit  by  the 
said  Able  against  Sparks."  It  was 
held  that  the  question  was  not  lead- 
ing, that  it  embodied  no  material 
fact  which  admitted  of  a  simple 
affirmative  or  denial,  that  its  only 
effect  was  to  bring  the  mind  of  the 
witness  to  the  point  upon  which  testi- 
mony was  wanted. 

In  Sadler  v.  Murrah,  3  How. 
(Miss.)  195,  an  action  on  a  bill  of 
exchange,  it  was  held  that  the  fol- 
lowing questions:  "  i.  Were  you 
a  notary  public  in  the  City  of  New 
Orleans,  and  acting  as  such  during 
the  month  of  January,  1837?  2. 
Did  you,  as  such  notary,  protest  the 
bill  of  exchange  hereunto  annexed? 
3.  Did  you  give  notice  of  said  pro- 
test, or  that  payment  of  said  bill  had 
been  demanded,  and  refused,  to  the 
drawers?  If  yea,  declare  at  what 
time  and  in  what  manner  you  gave 
such  notice,  to  whom  and  what  olace 
were  the  notices  directed ;  and  state 
particularly  whether  said  notices  were 
forwarded  in  time  to  go  out  by  the 
first  mail  that  left  on  the  day  after 
the  protest,"  were  not  objectionable 
as  being  leading.  The  court  said: 
"  On  the  one  hand,  it  is  clear  that 
the  mind  of  the  witness  must  be 
brought  into  contact  with  the  subject 
of  inquiry;  and  on  the  other  he  ought 
not  to  be  prompted  to  give  a  partic- 
ular answer,  or  be  asked  a  question, 
the  obvious  answer  to  which  would 
be  yes  or  no.  But  how  far  it  may  be 
necessary  to  particularize  in  framing 
the  question  must  depend  upon  the 
circumstances  of  each  particular 
case.  ...  It  is  difficult  to  con- 
ceive how  the  mind  of  the  witness 
could  have  been  well  directed  to  the 
several  subjects  of  inquiry  proposed, 
in  any  less  objectionable  mode  than 
that  adopted.  It  was  desirable  to 
know  whether  he  held  the  office  of 
notary  in  New  Orleans,  in  January, 
1837;  and  he  is  therefore  asked  to 
state  whether  he  did.  Can  it  be 
seriously  insisted  that  the  reasons 
against  leading  questions  apply  to  a 
subject  of  inquiry  of  the  character 
of  this?  What  danger  was  there  that 
the  witness  might  be  led  astray  on 
that  subject?  The  fact  to  which  his 
attention  was  directed  was  of  public 
notoriety,  and  the  only  tendency  of 
the  interrogatory  was  to  bring  it  to 


his  attention,  that  the  plaintiflf  should 
have  the  benefit  of  his  answer,  which 
could  not  possibly  be  controlled  by 
the  shape  of  the  inquiry.  It  is  de- 
sirable to  know  whether  he  pro- 
tested the  bill  of  exchange  as  notary, 
and  he  is  next  asked  if  he  did  so, 
and  when?  To  this  interrogatory 
there  can  be  no  objection.  The  third 
question  is,  whether  he  gave  the 
requisite  notices  of  the  protest,  and 
he  is  asked  when  they  were  given,  in 
what  mode,  and  to  whom?  There 
can  be  no  objection  to  this  mode  of 
inquiry,  and  we  are  not  able  to  per- 
ceive in  what  other  mode  the  inter- 
rogatory could  have  been  framed. 
The  only  ground  upon  which  a 
plausible  objection  can  be  raised  is 
the  latter  branch  of  the  third  inter- 
rogatory, where  the  witness  is  re- 
quired to  state  particularly  whether 
the  notices  were  mailed  in  time  to 
leave  by  the  first  mail  which  left  after 
the  protest.  But  we  think  that,  when 
taken  in  connection  with  the  other 
members  of  the  question,  it  is  not  so 
defective  as  to  authorize  the  exclu- 
sion of  the  deposition." 

In  Steer  v.  Little,  44  N.  H.  613,  it 
was  held  that  the  question,  "  Have 
you  traced  the  dividing  line  through 
your  lot?"  the  place  of  the  line  be- 
ing the  matter  in  dispute,  was  admis- 
sible—  it  being  merely   introductory. 

In  'DormtWv.  Jones,  13  Ala.  490, 
48  Am.  Dec.  59,  an  action  to  re- 
cover damages  for  the  wrongful  and 
malicious  issuance  of  an  attachment, 
a  witness  was  asked  "  if  he  has 
knowledge  of  the  mercantile  business 
of  the  plaintiff  in  the  city  of  Mont- 
gomery, to  state  the  nature,  charac- 
ter and  extent  of  the  business." 
Also,  "  that  if  he  has  knowledge  of 
the  levy  of  the  attachment  on  the 
goods,  wares  and  merchandise  of  the 
said  plaintiffs,  about  the  first  of  Jan- 
uary, 1845,  to  state  the  value  of  the 
goods  at  that  time,  and  his  means  of 
knowing,"  etc.  The  remaining  ques- 
tion requires  him  "  to  state  fully  and 
accurately  the  situation  and  business 
of  the  plaintiffs  before  and  after  the 
levy  of  the  attachment,  and  if  any 
damage  resulted  to  the  plaintiffs  by 
reason  of  the  levy  within  his  knowl- 
edge up  to  the  15th  of  April,  1845.  to 
state   particularly    how    and   in   what 
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(c.)  Question  Particularizing  Facts  Previously  Stated  Generally.  —  It 
has  also  been  held  permissible  to  direct  the  attention  of  the  witness 
to  the  particular  facts  about  which  the  information  is  sought,  and 
to  which  the  witness  has  previously  testified  generally/'^ 

(d.)  Questions  Merely  Repeating  Previous  Testimony.  —  Questions, 
although  leading,  may  be  permitted  where  they  are  mere  repetitions 
of  what  the  witness  has  already  testified  to  in  a  more  specific 
manner.^^ 

(e.)  Questions  Refreshing  Memory  of  Witness.  — It  is  proper  for  the 
trial  judge  to  permit  counsel  to  suggest  to  a  witness  names,  dates 
and  items  which  cannot  be  significantly  pointed  out  by  a  general 
interrogatory  where  the  witness  has  exhausted  his  memory,  and  the 
purposes  of  justice  require  such  a  course  to  be  taken. ^^ 

(f.)  Explaining  Undisputed  Facts,  Amhigiious  Testimony,  Etc. 
A  question,  although  leading  in  form,  which  is  asked  for  the  pur- 
pose of  clearing  up  ambiguous  testimony,^*  or  for  the  purpose  of 


manner  the  injury  accrued,  its  extent, 
and  the  witness'  means  of  knowmg," 
etc.  It  was  held  that  the  questions 
propounded  were  not  leading,  but 
merely  called  the  attention  of  the  wit- 
ness to  the  subject  matter,  and,  limit- 
ing his  inquiry  within  particular 
periods,  very  properly  elicit  his  infor- 
mation concerning  it. 

In  Fitch  V.  jMason  City  &  C.  L.  T. 
Co.,  ii6  Iowa  716,  89  N.  W.  ZZ,  a 
personal  injury  action,  a  witness  for 
the  defendant  who  had  testified  to  a 
conversation  with  the  plaintiff  as  to 
the  manner  of  his  exit  from  the  car 
and  what  he  was  doing  at  that  in- 
stant, was  asked  whether  the  plaintiff 
said  anything  then  with  reference  to 
who,  if  any  one,  was  to  blame. 

51.  Robinson  v.  Craver,  88  Iowa 
381,  55  N.  W.  492. 

In  Graves  v.  Merchants  &  B.  Ins. 
Co.,  82  Iowa  637,  49  N.  W.  65,  31 
Am.  St.  Rep.  507,  an  action  on  a  fire 
insurance  policy,  wherein  the  insured 
had  testified  generally  as  to  the  goods 
on  hand  at  the  time  of  the  fire,  it 
was  held  proper  to  permit  leading 
questions  to  be  asked  him  for  the  pur- 
pose of  directing  his  attention  to  par- 
ticular items  in  stock. 

52.  Spencer  Optical  Mfg.  Co.  v. 
Johnson,  53  S.  C.  533,  31  S.  E.  392- 
See  also  supra  note  27. 

53.  England.  —  Acerro  v.  Petroni, 
I  Stark.  100. 

Alabama.  —  Herring  v.  Skaggs,  72> 
Ala.   446. 
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Neiv  Hampshire.  —  Huckins  v. 
People's  Mut.  Fire  Ins.  Co.,  31  N.  H. 
238. 

New  York.  —  King  v.  Second  Ave. 
R.  Co.,  58  N.  Y.  St.  169,  26  N.  Y. 
Supp.  973 ;  Cheeney  v.  Arnold,  18 
Barb.  434. 

Texas.  —  Shultz  v.  State,  5  Tex. 
App.  390;  Hartsfield  v.  State,  (Tex. 
Crim.),  29  S.  W.  777. 

See  also  People  v.  Mather,  4  Wend. 
(N.  Y.)  229,  21  Am.  Dec.  122; 
Moody  V.  Rowell,  17  Pick.  (Mass.) 
490,  20  Am.  Dec.  317;  Parsons  v. 
Huff,  38  ]\Ie.  137. 

In  O'Hagan  v.  Dillon,  76  N.  Y.  170, 
a  witness,  on  the  part  of  defendant, 
who  had  testified  that  he  hung  a 
lamp,  on  the  evening  of  the  accident, 
near  the  excavation,  and  about  the 
hour  in  the  morning  when  he  re- 
moved it,  was  asked,  "  Is  your  recol- 
lection refreshed  or  your  attention 
called  to  that  (the  time  of  removal) 
from  any  circumstance,  any  accident 
that  happened  then?"  This  was  ob- 
jected to  and  excluded.     Held,  error. 

54.  Leading  Question  Proper  to 
Render  Certain  Ambiguous  Testi- 
mony—  In  Harzburg  v.  Southern 
R.  Co.,  (S.  C),  44  S.  E.  75.  an  ac- 
tion to  recover  damages  for  negli- 
gence in  the  care  of  baggage,  wherem 
the  testimony  of  one  of  the  plaintiffs 
was  not  clear  as  to  which  of  two 
amounts  he  meant  to  state  as  his  esti- 
mate of  his  damages,  it  was  held 
that    a    question    asking    him    if    his 
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explaining  a  fact  not  disputed  so  as  to  arrive  at  a  more  correct 
understanding  of  it/"  is  not  objectionable. 

(g.)  Matters  of  Delicacy  to  Witness.  —  Again,  it  is  not  an  abuse  of 
discretion  upon  the  part  of  the  trial  judge  to  permit  leading  ques- 
tions to  be  propounded  where  the  subject  of  inquiry  is  one  of 
exceeding  delicacy  to  the  witness.^" 

(h.)  Proving  Copy  of  Lost  Instrument. —  It  is  proper  to  permit  a 
leading  question  on  direct  examination  where  the  purpose  is  to 
prove  that  a  paper  presented  to  the  witness  is  a  true  copy  of  the 
instrument  sued  on  which  is  shown  to  have  been  lost." 

(i.)  Immaterial  Matters.  —  Leading  questions  have  sometimes  been 


actual  loss  was  not  an  amount  stated 
was  not  objectionable  as  leading. 

While  a  party  cannot  cross-exam- 
ine his  own  witnesses,  and  is  in  gen- 
eral bound  by  the  answers  made,  it  is 
objectionable  after  the  witness  has 
given  an  ambiguous  answer,  to  in- 
quire as  to  any  circumstances  or  fact 
tending  to  enable  him  to  more  clearly 
or  certainly  recall  the  fact  sought  to 
be  proved.  Walker  v.  Dunspaugh,  20 
N.  Y.  170. 

55.  State  v.  Fountenot,  48  La. 
Ann.  220,  19  So.  112. 

56.  State  v.  Watson,  81  Iowa  380, 
46  N.  W.  868;  Dinsmore  v.  State,  61 
Neb.  418.  85  N.  W.  445.  where  the 
court  said:  "If  this  question  was 
leading,  the  record  discloses  a  suffi- 
cient justification  to  permit  it  to 
stand;  for  this  woman  was  by  it 
called  to  disclose  to  the  world  that 
she  had  lost  the  immediate  jewel  of 
womanhood,  her  chastity,  and  as  a 
rule  women  do  not  readily  lay  bare 
their  shame." 

In  a  Bastardy  Action  it  is  proper 
to  permit  leading  questions  to  be  put 
to  the  prosecutri.x  on  direct  exam- 
ination. Campion  t'.  Lattimer,  (Neb.), 
97  N.  W.  290. 

Rape.  — In  Brassell  v.  State,  91 
Ala.  45,  8  So.  679,  a  prosecution  for 
rape,  on  the  prosecutrix  hesitating 
during  her  examination  in  chief  the 
court  permitted  the  prosecuting  at- 
torney to  ask  her  leading  questions 
as  to  the  particulars  of  the  assault,  to 
each  of  which  she  answered  yes,  and 
the  ruling  of  the  court  was  sustained, 
See  also  State  v.  Peterson,  no  Iowa 


647,  82  N.  W.  329;  Welsh  V.  State. 
60  Neb.  loi,  82  N.  W.  368. 

On    a    Prosecution    for    Seduction 

it  is  not  error  to  permit  leading 
questions  to  be  put  to  the  prosecut- 
ing witness.  State  v.  Bauerkemper, 
95  Iowa  562,  64  N.  W.  609;  State  v. 
Wickliff.  95  Iowa  386,  64  N.  W.  282. 
The  court  in  State  v.  Burns,  119  Iowa 
663,  94  N.  W.  238.  said:  "The  ob- 
jection here  made  is  addressed  pecu- 
liarly to  the  discretion  of  the  court. 
Much  depends  upon  the  nature  of  the 
issue  being  tried,  and  upon  the  age, 
experience  and  intelligence  of  the 
witness.  In  a  case  of  this  kind  it  is 
a  matter  of  frequent  occurrence  that 
the  prosecuting  witness  must,  of 
necessity,  be  led  to  some  extent,  in 
order  to  obtain  her  story  at  all.  If 
she  has  any  degree  of  native  modesty 
remaining,  the  extremely  unpleasant 
prominence  of  her  position  upon  the 
witness  stand  before  court  and  jury, 
and  in  the  presence  of  the  curious 
crowd,  giving  publicity  to  her  own 
shame,  tends  to  make  her  reticent 
and  to  confine  her  answers  to  those 
which  are  extracted  by  more  or  less 
persistent  and  leading  questions.  The 
presiding  judge  can  see  and  estimate 
the  situation  and  circumstances  as  we 
cannot,  and  can  be  trusted,  as  a  rule, 
to  apply  the  proper  check  whenever 
the  right  to  so  examine  the  witness  is 
being  abused  to  the  prejudice  of  the 
defendant." 

57.  Adams  v.  Harrold,  29  Ind. 
198,  where  the  witness  was  asked, 
"  State  whether  or  not  this  is  a  true 
copy  of  the  award?" 
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permitted  as  to  matters  not  material  to  the  maintenance  of  the  case 
of  the  party  putting  them.^^ 

(j.)  Dying  Declarations.  —  The  rule  prohibiting  leading  questions 
does  not  apply  in  the  case  of  questions  put  to  a  dying  man,  the 
answers  to  which  are  subsequently  offered  as  his  dying  decla- 
rations.^* 

(3.)  Discretion  of  Court. —  (A.)  Generally. —  It  is  a  very  generally 
recognized  rule  that  the  question  whether  or  not  the  circumstances 
in  any  given  case  existing  within  the  rules  just  previously  discussed 
justify  a  departure  from  the  general  rule  prohibiting  leading 
questions  is  one  resting  very  largely  within  the  discretion  of  the 
judge  before  whom  the  trial  takes  place.®" 


58.  Tredway  v.  Antisdel,  86  Mich. 
82,  48  N.  W.  956.  See  also  Mathis 
V.  Buford,  17  Tex.  152. 

59.  Vass  V.  Com.,  3  Leigh  (Va.) 
786.  24  Am.  Dec.  695.  See  also 
article  "  Dying  Declarations." 

In  People  v.  Fong  Ah  Sing,  70 
Cal.  8,  II  Pac.  323,  a  trial  for  homi- 
cide, "  during  the  examination  of  the 
witness  Louis  Locke,  he  testified  that 
before  the  taking  down  of  the  dying 
declaration  of  the  deceased,  sTie  was 
asked  if  she  thought  she  would  live. 
She  replied,  '  No,  I  am  dying  now. 
Don't  you  see  I  am  dying?'  And 
afterward  the  witness  Locke  was 
asked:  'And  then  she  was  asked, 
"Do  you  expect  to  live?"  and  she 
said,  "What?"'  This  question  was 
objected  to  by  counsel  for  defendant 
as  leading,  improper  and  incompe- 
tent. The  objection  having  been  over- 
ruled, the  witness  answered.  '  Do 
you  think  you  will  live?'  She  said, 
'  No ;  I  am  dying  now.  Don't  you 
see  I  am  dying?'  Here  was  no 
error.  The  matter  of  the  form  of  a 
question  is  in  the  discretion  of  the 
trial  court.  Moreover,  the  witness 
had  made  the  same  statement  in  re- 
sponse to  a  question  not  leading." 

60.  United  States.  —  Cochran  v. 
United  States,  157  U.  S.  286. 

Alabama.  —  Harrison  v.  Yerby, 
(Ala.)    14  So.  321;  Huntsville  B.  L. 

6  M.  S.  R.  Co.  V.  Corpening,  97  Ala. 
681,  12  So.  295;  Brassell  v.  State,  91 
Ala.  45,  8  So.  679;  Blevins  v.  Pope, 

7  Ala.  371. 

Arkansas.  —  Wallace    v.    Bernheim, 
63  Ark.  108,  27  S.  W.  712. 
California.  —  People    z'.    Fong    Ah 
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Sing,  70  Cal.  8,  II  Pac  323;  White  v. 
White,  82  Cal.  427,  23  Pac.  276,  7  L. 
R.  A.  799;  People  v.  Goldenson,  76 
Cal.  328,  19  Pac.  161 ;  People  v.  Shem 
Ah  Fook,  64  Cal.  380. 

Connecticut.  —  Stratford  v.  San- 
ford,  9  Conn.  275. 

Florida.  —  Coogler  v.  Rhodes,  38 
Fla.  240,  21  So.  109,  56  Am.  St.  Rep. 
170;  Anthony  v.  State,  (Fla.),  32  So. 
818;  Southern  Exp.  Co.  v.  VanMeter, 

17  Fla.  783,  35  Am.  Rep.  107. 
Georgia.  —  Cotton   States  Life  Ins. 

Co.  V.  Edwards,  74  Ga.  220;  Coch- 
ran V.  State,  113  Ga.  736,  39  S.  E. 
337 ;  Howard  v.  Johnson,  91  Ga.  319, 

18  S.  E.  132. 

Illinois.  —  Crean  v.  Hourigan,  158 
111.  301,  41  N.  E.  880;  Funk  V.  Bab- 
bitt, 156  111.  408,  41  N.  E.  166;  Wil- 
laims  V.  Jarrot,  6  III.   120. 

Indiana.  —  Kyle  v.  Miller,  108  Ind. 
90,  8  N.  E.  721 ;  Goudy  v.  Werbe, 
117  Ind.  154,  19  N.  E.  764,  3  L.  R.  A. 
114;  Blizzard  v.  Applegate,  77  Ind. 
516. 

Iowa.  —  State  v.  Pugsley,  75  Iowa 
742,  38  N.  W.  498. 

Kansas.  —  State  v.  Spidel,  42  Kan. 
441,  22  Pac.  620. 

Maine.  —  State  v.  Lull,  37  Me.  246; 
Parsons  v.  Huff,  38  Me.  137;  Wood- 
man v.  Coolbroth,  7  Me.  181. 

Massachusetts.  —  Green  v.  Gould,  3 
Allen  465 ;  York  v.  Pease,  2  Gray  282. 

Michigan.  —  People  v.  Bemor,  115 
Mich.  692,  74  N.  W.  184;  Webb  v. 
Feather,  119  Mich.  473,  78  N.  W.  550; 
Badder  v.  Keefer,  91  Mich.  611,  52 
N.  W.  60;  Ulrich  v.  People,  39  Mich. 
245;  McKeown  v.  Harvey,  40  Mich. 
226. 
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(B.)  Extent  of  Discretion.  —  (a.)  Generally.  —  The  discretion  of 
the  trial  judge  in  respect  to  allowing  or  disallowing  leading  ques- 
tions is  to  be  exercised  generally  in  reference  to  the  character  of  the 
investigation,  the  condition  and  disposition  of  the  witness,  and 
the  peculiar  circumstances  attending  the  examination.^^ 

(b.)  Discretion  of  Judge  Absolute.  —  As  to  whether  or  not  the  dis- 
cretion of  the  trial  judge  in  reference  to  leading  questions  is  an 
absolute  one  or  not,  the  authorities  are  in  conflict.  On  the  one 
hand  many  of  the  courts  hold  that  it  is  an  absolute  discretion,  and 
that  a  ruling  by  the  judge  in  the  exercise  thereof  cannot  be  made 
the  ground  of  an  exception.*'^ 

(c.)  Discretion  Not  an  Absolute  One.  —  In  Other  jurisdictions  it  is 
held  that  the  discretion  of  the  trial  judge  as  to  the  allowance  or 
disallowance  of  leading  questions  is  not  an  absolute  one ;  that  it  can 
only  be  exercised  in  a  proper  case,  and  that  the  sole  inquiry  by  a 
reviewing  court  is  limited  to  the  question  whether  the  court  assumed 


Missouri.  —  State  v.  Duestrow,  137 
Mo.  44.  38  S.  W.  554,  39  S.  W.  226; 
King  V.  Mittalberger,  50  Mo.  182; 
Meyer  v.  People's  R.  Co.,  43  Mo. 
523 ;  Carder  v.  Primm,  52  Mo.  App. 
102. 

Nebraska.  —  Welsh  v.  State,  60 
Neb.  loi,  82  N.  W.  368;  Campion  v. 
Latlimer,  (Neb.),  97  N.  W.  290;  Ed- 
wards V.  State,  (Neb.),  95  N.  W. 
1,038;  Baum  Iron  Co.  v.  Burg,  47 
Neb.  21,  66  N.  W.  8;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Gotthelf,  35  Neb.  351, 
53  N.  W.  137;  Obernalte  v.  Edgar, 
28  Neb.  70,  44  N.  W.  871 ;  Dinsmore 
V-  State,  61  Neb.  418,  85  N.  W.  445 ; 
Perry  v.  German-American  Bank,  53 
Neb.  89,  73  N.  W.  538.  68  Am.  St. 
Rep.  593. 

New  Hampshire.  —  Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899; 
Steer  v.  Little,  44  N.  H.  613;  Sever- 
ance V.  Carr,  43  N.  H.  65. 

New  York.  —  Cheeney  v.  Arnold, 
18  Barb.  434 ;  Budlong  v.  Van  Nos- 
trand,  24  Barb.  25 ;  Cope  v.  Sibley,  12 
Barb.  521 ;  O'Neill  v.  Howe,  31  N.  Y. 
St.  272,  9  N.  Y.  Supp.  746;  Duryea  v. 
Vosburgh,  17  N.  Y.  St.  710,  i  N.  Y. 
Supp.  833. 

Oklahoma.  —  Ellison  v.  Beannabia, 
4  Okla.  347,  46  Pac.  477. 

Oregon.  —  State  v.  Chee  Gong,  17 
Or.  635,  21   Pac.  882. 

Pennsylvania.  —  Farmers'  Mut.  Fire 
Ins.  Co.  V.  Bair,  87  Pa.  St.  124. 

South   Carolina.  —  Colvin    v.    Mc- 


Cormick  Cotton  Oil  Co.,  66  S.  C.  161. 
44  S.  E.  380;  Latimer  v.  Sovereign 
Camp  W.  W.,  62  S.  C.  145,  40  S.  E. 
155;  State  V.  Marchbanks,  61  S.  C. 
17,  39  S.  E.  187. 

Te.ras.  —  Hartsfield  v.  State,  (Tex. 
Crim.),  29  S.  W.  777. 

Vermont.  —  Hopkinson  v.  Steel,  12 
Vt.  582. 

Wisconsin.  —  McDermott  v.  Jack- 
son, 97  Wis.  64,  72  N.  W.  375;  Ban- 
nen  v.  State,  115  Wis.  317,  91  N.  W. 
107,  reversing  on  other  grounds  gi 
N.  W.  965 ;  Porath  v.  State,  90  Wis. 
527.  63  N.  W.  1,061 ;  Proper  v.  State, 
85  Wis.  615,  55  N.  W.  1,035;  Barton 
V.  Kane,  17  Wis.  38,  84  Am.  Dec. 
728;  Castenholz  v.  Heller,  82  Wis. 
30,  51  N.  W.  432;  McPherson  v. 
Rockwell,  27  Wis.  159. 

61.  Donnell  v.  Jones,  13  Ala.  490. 
48  Am.  Dec.  59;  Parsons  v.  Huff,  38 
Me.  137;  Badder  v.  Keefer,  91  Mich. 
611,  52  N.  W.  60;  Cheeney  v.  Arnold, 
18  Barb.  (N.  Y.)  434. 

See  also  the  cases  cited  in  the 
notes  to  the  preceding  sections  of  this 
article. 

62.  England.  —  Reg.  v.  Murphy,  8 
Car.  &  P.  297. 

Alabama.  —  Brassell  v.  State,  91 
Ala.  45,  8  So.  679;  Blevins  v.  Pope,  7 
Ala.  371 ;  Krebs  Mfg.  Co.  v.  Brown, 
108  Ala.  508,  18  So.  659,  54  Am.  St. 
Rep.  188. 

Connecticut.  —  Stratford  v.  San- 
ford,  9  Conn.  275. 
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to  act  by  virtue  of  its  discretionary  powers  in  a  proper  case.®^  In 
still  other  jurisdictions  the  courts,  while  still  recognizing  the  rule 
that  the  trial  judge's  discretion  is  not  an  absolute  one,  hold  that 
the  judge  can  be  convicted  of  an  error  in  allowing  or  refusing  to 
allow  leading  questions  only  where  there  appears  to  have  been  an 
abuse  of  such  discretion,"*  and  where  the  question  was  allowed  to 
the  injury  of  the  complaining  party  against  his  objection  made  in 


Florida.  —  Southern  Exp.  Co.  v. 
VanMeter,  17  Fla.  783,  35  Am.  Rep. 
107;  Anthony  v.  State,  (Fla.),  32  So. 
818;  Myers  v.  State,  43  Fla.  500.  31 
So.  275. 

Maine.  —  Parsons  v.   Huff.  38  Me. 

137- 

Massachusetts.  —  York  v.  Pease,  2 
Gray  282;    Green  v.   Gould,  3   Allen 

465. 

Missouri.  —  St.  Louis  &  I.  M.  R. 
Co.  V.  Silver,  56  Mo.  265. 

New  Jersey.  —  Trenton  Pass.  R. 
Co.  V.  Cooper,  60  N.  J.  L.  219,  2,7  Atl. 
730,  64  Am.  St.  Rep.  592,  38  L.  R.  A. 

637. 

North  Carolina.  —  Ducker  v.  Whit- 
son,  III  N.  C.  44,  16  S.  E.  854. 

Pennsylvania  —  Farmers'  Mut.  F. 
Ins.  Co.  V.  Bair,  87  Pa.  St.  124. 

Vermont.  —  Hopkinson  v.  Steel,  12 
Vt.  582. 

63.  Kendall  v.  Brownson,  47  N. 
H.  186;  Severance  v.  Carr,  43  N.  H. 
65;  Steer  v.  Little,  44  N.  H.  613; 
Bundy  v.  Hyde,  50  N.  H.  116. 

64.  United  States.  —  Northern  Pac. 
R.  Co.  V.  Urlin,  158  U.  S.  271. 

California.— White  v.  White,  82 
Cal.  427,  23  Pac.  276,  7  L.  R.  A.  799- 

Georgia.  —  Parker  v.  Georgia  R.  R. 
Co.,  83  Ga.  539.  10  S.  E.  233;  Rusk 
V.  Hill,  117  Ga.  722,  45  S.  E.  42. 

Illinois.  — Funk  v.  Babbitt,  156 
111.  408,  41   N.  E.   166. 

Indiana.  —  Hunsinger  v.  Hofer,  no 
Ind.  390,  II  N.  E.  463;  Blizzard  z'. 
Applegate,  77  Ind.  516;  Goudy  v. 
Werbe,  117  Ind.  154,  19  N.  E.  764. 
3  L.   R.  A.    114. 

Iowa.  —  State  v.  Pugsley,  75  Iowa 
742,  38  N.  W.  498;  State  v.  Peterson, 
no  Iowa  647,  82  N.  W.  329;  State 
V.  Vv^atson,  81  Iowa  380,  46  N.  W. 
868. 

Maine.  —  State  v.  Benner,  64  Me. 
267;   Parsons  v.  Huff.  38  Me.   137. 

Maryland.  —  Stoner  v.  Devilbiss, 
70  Md.  144,  16  Atl.  440. 
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Michigan. —  Bellows  v.  Crane  Lumb. 
Co.,  119  Mich.  424,  78  N.  W.  536; 
Badder  v.  Keefer,  91  Mich.  611,  52 
N.  W.  60;  Tredway  v.  Antisdel,  86 
i\Iich.  82,  48  N.  W.  956. 

Mississippi.  —  Turney  v.  State,  8 
Smed.  &  M.  104,  47  Am.  Dec.  74. 

Nebraska.  —  Welsh  v.  State,  60 
Neb.  loi,  82  N.  W.  368;  Baum  Iron 
Co.  t'.  Burg,  47  Neb.  21,  66  N.  W.  8; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Gott- 
helf,  35  Neb.  351,  53  N.  W.  137; 
Obemalte  v.  Edgar,  28  Neb.  70,  44 
N.  W.  871. 

New  York.  —  Rehm  v.  Weiss,  59 
N.  Y.  St.  271,  28  N.  Y.  Supp.  772; 
Walker  v.  Dunspaugh,  20  N.  Y.  170; 
O'Neill  V.  Howe,  31  N.  Y.  St.  272, 
9  N.  Y.  Supp.  746;  Budlong  v.  Van 
Nostrand,  24  Barb.  25;  Cope  v.  Sib- 
ley, 12  Barb.  521. 

Oregon.  —  State  v.  Chee  Gong,  17 
Or.  635,  21   Pac.  882. 

Rhode  Island.  —  Wilson  v.  New 
York,  N.  H.  &  H.  R.  Co.,  18  R.  I. 
598,  29  Atl.  300. 

South  Carolina.  —  Spencer  Optical 
Mfg.  Co.  V.  Johnson,  53  S.  C.  533. 
31  S.  E.  392;  State  V.  Marchbanks, 
61  S.  C.  17,  39  S.  E.  187. 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Delwigh,  92  Tex.  655.  5i  S.  W. 
500;  Rodriguez  v.  State,  23  Tex.  App. 
503,  5  S.  W.  255;  Henderson  v. 
State,  5  Tex.  App.  134;  Hartsfield  v. 
State,  (Tex.  Crim.),  29  S.  W.  777- 

Wisconsin.  —  Kohler  v.  West  Side 
R.  Co.,  99  Wis.  33,  74  N.  W.  568; 
Castenholz  v.  Heller,  82  Wis.  30,  51 
N.  W.  432;  Proper  v.  State,  85  Wis. 
615,  55  N.  W.  1,035;  McPherson  v. 
Rockwell,  37  Wis.  159;  Klock  v. 
State,  60  Wis.  574.  I9  N.  W.  543- 

In  Cade  v.  Hatcher,  72  Ga.  359- 
wherein  the  plaintiff  called  one  of  the 
defendants,  it  was  held  that  the  dis- 
cretion of  the  trial  judge  in  refusing 
to    permit    leading    questions    would 
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proper  form,*'  or  where  the  effect  of  the  refusal  is  to  deprive  the 
complaining  party  of  competent  testimony."" 

There  are  indeed  many  cases  holding  that  a  judgment  will  not 
in  any  event  be  reversed  on  the  mere  ground  that  leading  questions 
were  permitted."^ 

g.  Materiality,  Relevancy,  etc.  —  Materiality.  —  Where  it  is 
apparent  on  the  face  of  the  question  asked  what  the  desired  testi- 
mony is,  and  that  it  is  material,  this  is  sufficient ;  but  when  this  is 
not  so  apparent,  then  the  party  asking  the  question  is  usually 
required  to  state  what  answer  he  expects  and  thereby  make  its 
materiality  appear."^ 


not  be  interfered   with  except   in  an 
extreme    case. 

65.  McPherson  v.  Rockwell,  2,7 
Wis.  159.  See  also  Funk  v.  Babbitt, 
156  111.  408,  41  N.  E.  166. 

In  Turney  v.  State,  8  Smed.  &  M. 
(Miss.)  104,  47  Am.  Dec.  74,  it  was 
distinctly  and  fully  determined  that 
it  was  a  good  cause  for  a  new  trial 
because  a  leading  question  was  pro- 
pounded and  answered.  See  also 
Snyder  v.  Snyder,  6  Binn.  (Pa.)  483, 
6  Am.  Dec.  493,  to  the  effect  that  a 
reversal  will  be  ordered  where  a  lead- 
ing question  has  been  permitted. 

66.  Rule  Stated.  —  "  A  leading 
question  is  one  which  suggests  to  the 
witness  the  answer  which  the  part}' 
desires;  or  which  is  so  put  as  to 
embody  a  material  fact,  and  to  ad- 
mit of  an  answer  by  a  single  nega- 
tive, or  affirmative,  though  neither 
the  one  nor  the  other  is  directly  sug- 
gested. Such  questions  are  prohib- 
ited, because  the  witness  is  supposed 
to  be,  and  often  is,  favorable  to  the 
party  who  calls  him.  2  Phil,  on  Ev. 
401.  Under  certain  peculiar  circum- 
stances, the  rule  may  be  relaxed,  or 
altogether  abandoned,  at  the  discre- 
tion of  the  presiding  judge;  and  from 
the  exercise  of  his  discretion  there  is, 
ordinarily,  no  right  of  appeal.  But 
there  are  cases  in  which,  if  the  party 
be  deprived  of  the  benefit  of  material 
testimony  to  which  he  is  entitled,  he 
may  complain  of  it  as  error,  and  have 
it  reversed  upon  appeal.  Such,  we 
think,  is  the  case  now  before  us.  The 
testimony  was  contained  in  a  deposi- 
tion—  was  pertinent  to  the  issue  and 
was  very  important  to  the  party  who 
offered  it.     When  the    question    was 

43 


objected  to,  on  the  trial,  he  could  not 
get  the  benefit  of  an  answer  by  vary- 
ing it  in  such  a  way  as  to  divest  it  of 
its  objectionable  character.  The  ad- 
verse decision  of  the  judge,  therefore, 
deprived  him  of  the  benefit  of  the 
witness'  answer.  If  that  decision 
■were  not  in  accordance  with  the  es- 
tablished practice,  he  has  manifestly 
been  prejudiced  by  it,  and  ought  to 
have  redress.  It  becomes  then  neces- 
sary for  us  to  examine  whether  there 
is  any  settled  rule  of  practice  in  such 
cases,  and  if  so,  how  it  affects  the 
present  case."  Gunter  v.  Watson,  49 
N.  C.  455. 

67.  Illinois.  —  Weber  Wagon  Co. 
V.  Kehl.  139  111.  644,  29  N.  E.  714. 

Missouri.  —  King  v.  Mittalberger. 
50  Mo.  182;  St.  Louis  &  I.  M.  R. 
Co.  V.  Silver.  56  Mo.  265;  Wilbur  v. 
Johnson,  58  Mo.  600. 

Pennsylvania.  —  Farmers'  Mut.  Fire 
Ins.  Co.  V.  Bair,  87  Pa.   St.   124. 

Wisconsin.  —  Barton  v.  Kane,  17 
Wis.  38,  84  Am.  Dec.  728;  Carlyle  v. 
Plumer,  11  Wis.  96. 

See  also  Hunsinger  v.  Hofer,  IIO 
Ind.  390,   II    N.   E.  463. 

68.  Georgia.  —  Derrick  v.  Sams, 
114  Ga.  81,  39  S.  E.  924;  Atlanta  Con- 
sol.  St.  R.  Co.  V.  Bagwell,  107  Ga. 
157,  23  S.  E.  191 ;  Bush  v.  State,  iog 
Ga.  120,  34  S.  E.  298;  Moree  v. 
State,  no  O2L.  256,  34  S.  E.  227. 

Iowa.  —  Mitchell  v.  Harcourt,  62 
Iowa  349,  17  N.  W.  581 ;  Votaw  z: 
Diehl,  62  Iowa  676,  13  N.  W.  757,  18 
N.  W.  305;  Jenks  v.  Knott's  Mex.  S. 
M.  Co.,  58  Iowa  549,  12  N.  W.  588; 
Mays  v.  Deaver,  i  Iowa  216;  State 
V.  Keeler,  28  Iowa  551. 

Massachusetts.  —  McGuire  f.   Law- 
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Kelevancy.  —  To  make  a  question,  in  itself  apparently  irrelevant, 
proper  to  be  put  as  a  link  in  the  chain  of  evidence,  the  proposed 
question  must  be  accompanied  by  a  proposal  to  follow  it  up  at  the 
proper  time  by  proving  other  facts  which,  if  true,  would  make  the 
question  legitimately  operative.^^ 

It  is  not  error  to  permit  preliminary  questions  to  be  answered, 
although  the  relevancy  of  such  questions  may  not  be  apparent 
when  asked,  where  the  answers  lead  up  to  or  connect  with  what 
follows,  either  in  the  testimony  of  the  witness  under  examination  or 
any  other  witness  who  testifies  in  the  case/" 

h.  Question  Assuming  Facts.  —  (1.)  Facts  Not  Disputed.  —  It  is  not 
error  for  a  question  to  assume  the  existence  of  facts  which  are  not 
disputed.'^^ 

(2.)  Facts  Disputed,  etc.  —  But  a  question  put  to  a  witness  must 
not  assume  facts  which  do  not  exist,'^^  or  the  existence  of  which  is 
not  proved^^  and  is  disputed/* 

(3.)  Question  Assuming  Statement  as  Made  by  a  Witness. —  Counsel 
cannot  insert  in  a  question  a  statement  as  having  been  made  by  a 
witness  under  examination  which  has  not  been  made  by  him/^ 

(4.)  Question  Assuming  Truth  of  Testimony  of  Witness.  —  But  after  a 


rence  Mfg.  Co.,  156  Mass.  324,  31  N. 
E.  3. 

Nebraska.  —  Murry  v.  Hennessey, 
48  Neb.  608.  67  N.  W.  470. 

New  York.  —  People  v.  White,  14 
Wend.  III. 

Contra.  —  Foree  v.  Smith,  i  Dana 
(Ky.)   151. 

69.  Wyngert  v.  Norton,  4  Mich. 
286. 

70.  State  V.  Pancoast.  5  N.  D.  514, 
67  N.  W.  1,052,  35  L.  R.  A.  518. 

71.  Robinson  v.  Craver,  88  Iowa 
381,  55  N.  W.  492;  Willey  v.  Ports- 
mouth, 35  N.  H.  303;  Hayes  v.  State, 
(Tex.  Crim.),  20  S.  W.  361. 

72.  State  v.   Smith,  49  Conn.  376. 

73.  Alabama.  —  Gilliland  v.  Dunn, 
136  Ala.  327,  34  So.  25. 

California.  —  Bushnell  v.  Simpson, 
119  Cal.  658,  51  Pac.  1,080. 

Connecticut.  —  Hines'  Appeal.  68 
Conn.  551,  37  Atl.  384;  State  v.  Duffy, 
57  Conn.  525,  18  Atl.  791. 

Georgia.  —  Chattanooga  R.  &  C.  R. 
Co.  V.  Huggins,  89  Ga.  499,  I5  S.  E. 
848. 

Illinois.  —  Carpenter  v.  Ambroson, 
20  111.  170. 

Indiana.  —  Pennsylvania  Co.  v. 
Newmeyer,  129  Ind.  401.  28  N.  E. 
860. 


Iowa.  —  Boothby  v.  Brown,  40  Iowa 
104. 

Maryland.  —  Baltimore  &  O.  R. 
Co.  V.  Thompson,  10  Md.  76. 

Michigan.  —  People  v.  Lange,  go 
Mich.  454,  51  N.  W.  534- 

Nebraska.  —  Bennett  v.  McDonald, 
59  Neb.  234,  80  N.  W.  826. 

New  Hampshire.  —  Page  v.  Par- 
ker, 40  N.  H.  47. 

New  Jersey.  —  Drake  v.  State,  53 
N.  J.  L.  23,  20  Atl.  747- 

New  York.  —  People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122;  People 
V.  Brow,  70  N.  Y.  St.  668,  35  N.  Y. 
Supp.  1,009;  Cornwell  v.  Cagwin, 
44  N.  Y.  St.  12,  17  N.  Y.  Supp.  299. 

Wisconsin.  —  Klock  v.  State,  60 
Wis.  574,  19  N.  W.  543. 

74.  Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  12  S.  E.  18;  Haish 
V.  Munday,  12  111.  App.  539;  Jones  v. 
Layman,  123  Ind.  569,  24  N.  E.  363- 

75.  People  r.  Kong  Ah  Sing,  70 
Cal.  8,  II  Pac.  323;  State  v.  Duffy, 
57  Conn.  525,  18  Atl.  791 ;  Fengar  z>. 
Brown,  57  Conn.  60,  17  Atl.  321 ;  San- 
derlin  v.  Sanderlin,  24  Ga.  583;  Peo- 
ple V.  Brow,  70  N.  Y.  St.  668,  35  N. 
Y.  Supp.  1,009. 
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witness  has  testified  positively  to  a  fact,  counsel  may  formulate  other 
questions  on  the  theory  that  his  testimony  is  true.'^" 

(5.)  Pact  Assumed  Merely  Incidental. —  And  where  the  fact  assumed 
by  a  question  is  a  mere  incident  to  the  main  fact  inquired  about, 
and  of  itself  is  incapable  of  misleading  either  the  witness  or  the 
jury,  the  question  is  not  objectionable  as  assuming  facts.'''' 

i.  Questions  Calling  for  Illegal  Testimony.  —  Questions  must  not 
call  for  illegal  testimony/*  such  as  the  conclusion  or  opinion  of  a  non- 
expert   witness/®    nor    for    inadmissible    evidence,    such    as    hear- 


76.  In  Barndt  v.  Frederick,  78 
Wis.  I,  47  N.  W.  6,  II  L.  R.  A.  199, 
an  action  to  recover  money  paid  by 
the  plaintiff  to  the  defendant  for  the 
sale  of  mining  stocks  on  the  ground 
that  the  sale  was  induced  through 
fraudulent  representations  wherein 
the  plaintiff  had  testified  that  the 
stock  was  worthless,  it  was  held  that 
the  question,  "  When  did  you  first 
learn  the  truth  in  regard  to  this 
mine?"  was  not  objectionable  on  the 
ground  that  it  assumed  the  truth  of 
the  previous  testimony ;  that  it  merely 
called  upon  the  witness  to  tell  when 
he  first  learned  of  a  fact  to  which  he 
had  already  testified. 

77.  Gilliland  v.  Dunn,  136  Ala. 
327,  34  So.  25. 

78.  Clarke  v.  Detroit  Locomotive 
Wks.,  32  Mich.  348. 

Intent —  Although  a  party  may  be 
asked  as  to  the  motive  or  intent  with 
which  an  act  was  done  by  him  where 
that  is  a  material  fact  (Wheelden  v. 
Wilson,  44  Me.  i)  a  witness  cannot 
be  asked  as  to  the  intent  or  motive  of 
another  person  in  doing  a  certain  act. 
Peake  v.  Stout,  8  Ala.  647.  See  also 
article  "  Intent." 

A  question  is  properly  excluded 
where  the  answer  would  violate  the 
rule  against  admitting  parol  evi- 
dence to  vary  an  unambiguous  writ- 
ten instrument.  Tyler  v.  Wadding- 
ham,  58  Conn.  375,  20  Atl.  355,  8  L. 
R.  A.  657. 

In  Vance  v.  Richardson,  no  Cal. 
414,  42  Pac.  909,  "  when  the  appellant 
was  on  the  witness  stand,  and  after 
he  had  testified  at  length  to  many 
things,  including  conversations  with 
respondent,  his  counsel  said  to  him  at 
a  certain  point  in  the  examination : 
'  State  that  whole  conversation.'  And 
to   this   an    objection    by    respondent 


was  sustained.  Appellant  contends 
that  this  ruling  was  error;  but  the 
only  argument  he  makes  on  the  point 
is  founded  on  sections  1,854  ^nd 
2,048  of  the  Code  of  Civil  Procedure, 
which  sections  refer  entirely  to  cross- 
examination,  and  have  no  relevancy 
to  this  point.  The  conversation 
might  have  involved  a  mass  of  mat- 
ter not  relevant;  and  the  ruling  was 
not  prejudicial,  for  if  appellant's 
counsel  had  anything  further  to  prove 
that  was  relevant  with  respect  to  any 
declaration  of  respondent,  he  could 
have  called  the  attention  of  his  wit- 
ness to  it.  He  continued  to  testify 
to  further  occurrences  and  conver- 
sations between  respondent  and  him- 
self." 

On  a  charge  of  homicide,  where 
self-defense  is  urged,  it  is  proper  to 
ask  the  accused,  when  on  the  witness 
stand,  what  his  belief  was  at  the  time 
he  killed  the  deceased,  concerning 
whether  or  not  he  was  in  danger  of 
receiving  great  bodily  harm ;  but  it 
is  not  proper  to  assume  in  the  ques- 
tion a  state  of  facts  upon  which  the 
defendant  is  supposed  to  have 
founded  his  belief.  Deilkes  v.  State, 
141  Ind.  23,  40  N.  E.  120. 

79.  Alabama.  —  Hudson  v.  State, 
137  Ala.  60,  34  So.  854;  Louisville  & 
N.  R.  Co.  V.  Tegnor,  125  Ala.  593, 
28  So.  510. 

Connecticut.  —  Bassett  v.  Shares,  63 
Conn.   39.  27  Atl.  421. 

Georgia.  —  McCaulla  v.  Murphy,  86 
Ga.  475,  12  S.  E.  655. 

Illinois.  —  Tomlin  v.  Hilyard,  43 
III.  300,  92  Am.  Dec.  118. 

Louisiana.  —  State  v.  Parce,  2>7  La. 
Ann.  268. 

Maine.  —  Hill  v.  Portland  &  R.  R. 
Co.,  55  Me.  438,  92  Am.  Dec.  601. 

Maryland.  —  Lazard    v.    Merchants 

Vol.  IV 


676 


DIRECT  EXAMINATION. 


say,^"  secondary  evidence,^^  and  the  like.  But  an  objection  to  a 
question  calling  for  the  conclusion  of  the  witness  should  be  made 
to  the  question  itself  and  not  to  the  answer.^- 


&  M.  Transp.  Co.,  78  Md.  i,  26  Atl. 

897. 

New  Forjb.  — Teal  v.  Barton,  40 
Barb.  137;  Rehm  v.  Weiss,  59  N.  Y. 
St.  271,  28  N.  Y.  Supp.  772;  Doug- 
lass V.  Leonard,  44  N.  Y.  St.  293,  I7 
N.  Y.  Supp.  591  ;  Harnickell  v.  Par- 
rott  Sil.  Min.  Co.,  23  N.  Y.  St.  425, 
5  N.  Y.  Supp.  112;  Morehouse  v. 
Mathews,  2  N.  Y.  514;  Manufactur- 
ers &  Traders  Bank  v.  Koch,  105  N. 
Y.  630,  12  N.  E.  9;  People  ex  rcl 
Lauchantin  v.  Lacoste,  27  N.  Y.  192. 

North  Dakota.  —  Tetrault  v.  O'Con- 
nor, 8  N.  D.  IS,  76  N.  W.  225. 

A  question  calling  for  the  testi- 
mony of  a  motorman  as  to  whether 
or  not  what  he  did  was  all  he  could 
have  done  to  prevent  an  accident  is 
improper  as  calling  for  a  matter  upon 
which  the  witness  was  not  competent 
to  give  liis  opinion.  Springfield  Con- 
sol.  R.  Co.  V.  Welsch.  155  HI-  S". 
40   N.   E.    1,034. 

In  Robinson  v.  Craver,  88  Iowa 
381,  55  N.  W.  492,  it  was  held  that 
the  question  whether  or  not  the  wit- 
ness knew  of  a  party  having  bought 
a  homestead  calls  for  a  fact  and  not 
a  conclusion. 

A  question  put  to  a  witness  upon 
his  direct  examination  embracing  the 
very  substance  of  the  issue  upon  trial 
and  calling  for  an  answer  which,  if 
accepted,  amounts  to  a  complete  de- 
termination of  such  issue,  is  im- 
proper. Combs  V.  Agricultural  Ditch 
Co.,  17  Colo.  146,  28  Pac.  966.  31  Am. 
St.  Rep.  275. 

A  question  calling  for  aii  expres- 
sion by  the  witness  of  his  judgment 
of  the  legal  results  of  the  facts  stated 
is  properly  excluded.  National  Bank 
V.  I  sham,  48  Vt.  590.  See  also  Clough 
V.  Patrick,  37  Vt.  421. 

In  Harrison  v.  State,  16  Tex.  App. 
325,  instead  of  confining  his  testi- 
mony to  a  statement  of  facts,  a  state's 
witness  persisted  in  stating  his  sus- 
picions and  conclusions  as  to  defend- 
ant's guilt.  The  defense  objected, 
and  requested  that  the  examination 
of  the  witness  by  state's  counsel  be  so 

Vol.  IV 


confined  as  to  elicit  direct  answers. 
The  court  refused  to  regulate  the  ex- 
amination  of   the    witness,    but    in- 
structed him  to  confine  his  statements 
to  facts  in  answer  to  questions  pro- 
pounded,   and    further    directed     the 
jury  to  disregard  such  statements  of 
the  witness  as  were  merely  suspicions, 
conclusions    and    opinions.     Notwith- 
standing  such   instructions,  the    wit- 
ness  still   persisted   in   injecting  into 
his  testimony  statements  which  were 
not   evidence,   and    were   well    calcu- 
lated to  prejudice  the  defendant.      It 
was  held  that  the  court  should  have 
punished   the    recusancy   of   the   wit- 
ness as  contempt  of  court  by  fine,  or, 
if   necessary,   imprisonment ;    further, 
that  in  view  of  the  unsatisfactory  na- 
ture   of    the    inculpatory    evidence,    a 
new  trial  should  have  been  awarded. 
In   Rosenthal  v.     Middlebrook,    63 
Tex.  22)2>,  an  action  to  recover  dam- 
ages   for    the     wrongful     seizure     of 
goods    under    attachment,    the    issues 
raised  called  in  question  the  owner- 
ship   of    the    goods    by    the    plaintiff 
Middlebrook,  when  they  were  seized. 
A  witness  was  asked  "  if  he  knew  the 
date  of  the  attachment,  and  in  whose 
possession  the  goods  were  at  the  time, 
and  to  state  all  the  facts  known  to 
him  concerning  the  possession  of  said 
party  of  said  goods."     He  answered 
that  they  were  in  possession  of  one 
Porter,    as    his    agent,    to   hold   until 
satisfactory  arrangements  were  made 
concerning     the     payment     for_    said 
goods,  and  when  they  were  paid  for 
he  considered  the  goods  belonged  to 
him    (Middlebrook.)     Held,  that  the 
latter  portion  of  the  answer  was  not 
inadmissible  on  the  ground  that  it  in- 
volved the  statement  of  a  conclusion 
of  law. 

80.  State  V.  Farley,  87  Iowa  22,  53 
N.  W.  1,089;  Mattice  v.  Wilcox,  54 
N.  Y.  St.  902,  24  N.  Y.  Supp.  1,060. 

81.  Van  Doren  v.  Jelliffe,  48  N. 
Y.  St.  784,  20  N.  Y.  Supp.  636.  See 
also  article  "Best  and  Secondarv 
Evidence,"  Vol.  II. 

82.  Hudson  v.  State,  137  Ala.  60. 
34  So.  854. 
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Impression  Intended  by  Witness.  —  It  is  proper  to  permit  a  witness 
to  be  asked  whether  he  intended  to  convey  to  the  jury  a  certain 
impression  by  what  he  had  previously  stated.^'' 

j.  Responsiveness  of  Anszvers. — (l.)  Necessity.  — The  answers  of 
a  witness  to  the  questions  propounded  to  him  must  of  course  be 
responsive  to  the  questions.** 


83.  Hogan  v.  Reynolds,  8  Ala.  59. 

84.  Answer  Must  Be  Responsive 
to  Question.  — /iMama.  —  Baldwin 
V.  Walker,  91  Ala.  428,  8  So.  368. 

Indiana.  —  Pence  Z'.  Waugh,  135 
Ind.  143,  34  N.  E.  860. 

lozva.  —  Irlbeck  v.  Bierle,  84  Iowa 
47,  50  N.  W.  36. 

Maryland.  —  Lazard  v.  Merchants 
&  M.  Transp.  Co.,  78  Md.  i,  26  Atl. 
897. 

Nezu  Jersey.  —  Guild  v.  Allen,  17 
N.  J.  L.  310. 

New  York.  —  Ryan  v.  People,  79 
N.  Y.  593. 

North  Dakota.  —  Smith  v.  North- 
ern Pac.  R.  Co.,  3  N.  D.  555,  58  N. 
W.  345. 

See  also  Lett  v.  State,  124  Ala. 
64,  27  So.  256. 

A  motion  to  strike  out  an  answer 
as  irresponsive  is  properly  denied 
where  the  answer  is  responsive  to  the 
question.  Van  Doren  v.  Jelliffe,  48 
N.  Y.  St.  784,  20  N.  Y.  Supp.  636. 
This  was  an  action  to  recover  for 
commissions  as  a  real  estate  broker, 
and  the  plaintiff  was  asked  concern- 
ing certain  payments  made  to  him  by 
the  purchaser,  in  reply  to  which  he 
stated  that  some  of  the  payments 
were  made  for  advertisements,  and  it 
was  held  that  the  answer  was  not  re- 
sponsive. 

In  Bell  V.  Chicago,  B.  &  Q.  R.  Co., 
74  Iowa  343,  37  N.  W.  768,  a  witness 
for  plaintiff  in  his  cross-examination 
answered  a  question,  argumentative 
in  its  form  and  substance,  in  a  man- 
ner which  counsel  for  defendant 
claimed  was  not  responsive,  and  for 
that  reason  moved  to  strike  out  the 
answer.  The  question  was  not  only 
argumentative,  but  was  not  direct. 
The  answer  was  apt,  and  really  an- 
swered the  question  by  asking  an- 
other—  no  uncommon  manner  of  col- 
loquial argument.  The  motion  to 
strike  out  the  answer  was  rightly 
overruled. 


In  Smith  v.  Gaffard,  33  Ala.  168, 
it  was  held  that  the  answer  to  the 
question  whether  the  witness  had 
heard  a  particular  conversation  about 
the  plaintiff  and  calling  for  all  the 
circumstances  to  the  effect,  "  I  do  not 
remember  that  the  plaintiff's  name 
was  then  mentioned,"  was  responsive. 

Permitting  an  irresponsive  answer 
to  stand  is  not  prejudicial  where  the 
facts  testified  to  are  relevant  and 
have  been  previously  given  in  answer 
to  proper  questions.  Horan  v.  Chi- 
cago St.  P.  AI.  &  O.  R.  Co.,  89  Iowa 
328,  56  N.  W.  507. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Wesch,  (Tex.  Civ.  App.),  21  S.  W. 
62,  an  action  to  recover  damages  for 
personal  injuries,  a  witness  had  stated 
in  answer  to  direct  questions  that  the 
train  was  running  at  an  unusual  rate 
of  speed,  and  it  was  held  that  in  an- 
swer to  a  question  asking  him  to 
state  how  he  knew  and  particularly 
what  attention,  if  any,  he  paid  to  the 
speed  of  the  train,  what  knowledge 
and  experience  he  had  had  in  learn- 
ing to  ascertain  the  speed  of  railroad 
trains,  giving  facts  actually  within 
his  knowledge  to  the  effect  that  all 
were  nervous  and  apprehensive,  and 
the  effect  and  sensations  were  those 
of  very  fast  speed  and  what  seemed 
to  him  reckless  speed,  was  responsive 
to  the  question. 

An  answer  to  an  interrogatory  call- 
ing on  a  witness  to  state  if  he  heard 
a  particular  conversation  relevant  to 
the  plaintiff,  how  it  occurred,  what 
it  was  and  who  were  present,  to  the 
effect  that  he  had  no  present  recol- 
lection of  the  plaintiff's  name  being 
mentioned  in  the  conversation  had 
on  that  date,  although  not  full  and 
satisfactory,  is  sufficiently  responsive 
t.o  the  question  to  be  permitted  to 
stand  as  against  a  motion  to  strike 
it  out.  Smith  v.  Gaffard,  33  Ala. 
168. 
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(2.)  Effect  of  Irresponsiveness.  —  An  irresponsive  answer  is  prop- 
erly stricken  out  on  motion,®^  and  it  is  error  to  refuse  to  strike  out 
an    irresponsive    answer*^    on    motion    of    the   counsel    putting   the 


85.  Alabama.  —  Ramsey  v.  Smith, 
(Ala.),  35  So.  325. 

Indiana.  —  Pence  v.  Waugh,  135 
Ind.  143,  34  N.  E.  860;  Union  Life 
Ins.  Co.  V.  Jameson,  (Ind.  App.),  67 
N.  E.  199. 

Iowa.  —  Irlbeck  v.  Bierle,  84  Iowa 
47,  50  N.  W.  36;  State  v.  Brown,  86 
Iowa  121,  53  N.  W.  92;  Story  v. 
Chicago  M.  &  St.  P.  R.  Co.,  79  Iowa 
402,  44  N.  W.  690;  Murphy  v.  Mc- 
Carthy, 108  Iowa  38,  78  N.  W.  819; 
Ridler  v.  Ridler,  103  Iowa  470,  72 
N.  W.  671. 

Kansas.  —  Chicago  K.  &  W.  R.  Co. 
V.  Woodward,  47  Kan.  191,  27  Pac. 
836. 

Maryland.  —  Lazard  v.  Merchants 
&  M.  Transp.  Co.,  78  Md.  i,  26  Atl. 

897. 

Michigan.  —  Weeks  v.  Hutchinson, 
(Mich.),  97  N.  W.  695;  Angell  v. 
Loomis,  97  Mich.  5,  55  N.  W.  1,008. 

Minnesota.  —  Watts  v.  Howard,  70 
Minn.  122,  72  N.  W.  840. 

New  Forjfe.  —  Barrelle  v.  Pennsyl- 
vania R.  Co.,  21  N.  Y.  St.  109,  4  N. 
Y.  Supp.  127;  Link  v.  Sheldon,  45  N. 
Y.  St.  165,  18  N.  Y.  Supp.  815. 

Hagan  v.  Dillon,  76  N.  Y.  170, 
where  the  court  said :  "  In  an  action 
to  recover  damages  for  alleged  negli- 
gence in  leaving  an  excavation  in  a 
street  unprotected,  a  witness  for 
plaintiflf  was  asked,  in  reference  to 
another  accident  occurring  at  the 
same  place,  '  Do  you  know  anything 
about  a  party  recovering  a  judgment 
of  $5,000?'  This  was  objected  to 
and  objection  overruled.  The  wit- 
ness answered,  in  substance,  that  he 
did  not  know  anything  about  it,  but 
heard  '  from  some  parties  outside 
that  there  was  such  a  thing.'  Held, 
that  the  question  was  incompetent, 
and  that  the  latter  part  of  the  answer 
was  not  so  irresponsive  as  to  relieve 
plaintiff  from  the  responsibilitv  of  it; 
that  to  avoid  such  responsibility  he 
should,  at  least,  have  disclaimed  the 
answer  and  declined  to  receive  it." 

In  Benjamin  v.  New  York  El.  R. 
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Co.,  44  N.  Y.  St.  538,  17  N.  Y.  Supp. 
908,  the  claim  of  error  in  the  denial 
of  the  motion  to  strike  out  the  an- 
swer of  the  witness  as  to  the  amount 
of  business  he  would  do  if  the  ele- 
vated railroad  were  not  in  front  of 
the  premises  was  not  well  founded, 
because  the  motion  was  too  broad. 
The  witness  was  asked  the  question, 
"  Did  you  observe  any  effect  on  your 
business  there,  owing  to  the  presence 
of  the  elevated  railroad,  on  your 
liquor  business?"  Answer.  "  Yes,  sir. 
If  the  railroad  was  not  there  on 
Third  avenue  I  would  be  taking  $100 
a  day  more  than  I  am  now."  The 
counsel  for  the  defendants  objected 
to  the  answer  as  not  responsive  to  the 
question,  and  as  stating  a  conclusion, 
and  moved  to  strike  it  out.  The  mo- 
tion was  denied,  and  an  exception 
taken.  It  is  claimed  that  the  witness 
ought  to  have  stopped  after  the 
words,  "  Yes,  sir,"  and  that  the  rest 
was  a  gratuitous  assertion,  and 
ought  to  have  been  ruled  out  by  the 
referee.  But  the  difficulty  with  the 
motion  was  that  it  asked  the  referee 
to  strike  out  the  whole  answer,  and, 
as  the  result,  the  motion  was  right- 
fully overruled. 

In  Harnickell  v.  Parrott  Sil.  Min. 
Co.,  23  N.  Y.  St.  42s,  5  N.  Y.  Supp. 
112,  a  witness  was  asked  whether  he 
could  state  any  conversation  that 
ever  occurred  between  himself  and  a 
person  named  upon  a  given  subject, 
and  it  was  held  that  his  answer  to 
the  effect  that  there  had  never  been 
any  such  conversation  was  properly 
stricken  out  as   irresponsive. 

It  is  not  error  for  the  trial  judge 
to  strike  out  an  answer  as  irrespon- 
sive when  volunteered  in  detail  in 
answering  a  question.  O'Bonnell  v. 
Chicago  R.  I.  &  P.  R.  Co.,  (Neb.), 
91  N.  W.  566. 

86.  Williams  v.  Williams,  82 
Mich.  449,  46  N.  W.  734;  Krey  v. 
Schlussner,  42  N.  Y.  St.  917,  16  N. 
Y.  Supp.  695;  People  v.  Oettenger. 
61  N.  Y.  St.  547.  29  N.  Y.  Supp.  927- 
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question.^^  But  an  irresponsive  answer  is  properly  permitted  to 
stand  in  the  absence  of  a  motion  to  strike  it  out.®* 

And  where  a  part  of  an  answer  is  not  responsive  and  part  is 
directly  responsive,  it  is  proper  to  overrule  a  motion  to  strike  out 
the  whole  of  the  answer  on  the  ground  that  it  is  irresponsive,^^  and 
although  an  answer  may  be  wholly  irresponsive,  a  motion  to  strike 
out  is  overruled  where  it  is  addressed  to  the  question  solely  i®"  and 
a  party  moving  to  strike  out  a  portion  of  the  answer  which  is  in 
fact  wholly  irresponsive  waives  objection  to»the  portion  not  covered 
by  his  motion.®^ 

Error,  if  Any,  in  Striking  Out  an  Answer  as  being  irresponsive  is 
cured  by  the  subsequent  admission  of  the  substance  of  the  answer 
by  the  same  witness.®^ 

in.  EXHAUSTING  EXAMINATION  OF  WITNESSES,  ETC. 

1.  In  General.  —  The  direct  examination  of  a  witness  ought, 
usually,  to  cover  all  of  the  facts  which  the  party  producing  the  wit- 
ness expects  or  desires  to  elicit  from  him ;  but  it  is  a  very  general 
rule  that  a  witness  who  has  been  examined  and  dismissed  from  the 
stand  may  be  recalled  for  further  examination  .within  the  discretion 
of  the  trial  judge.^^     And  where  a  witness  has  once  answered  a 


87.  Guild  V.  Allen,  17  N.  J.  L. 
310.  See  also  Murray  v.  Walker,  83 
Iowa  202,  48  N.  W.  1,075. 

Where  a  party  considers  himself 
aggrieved  by  the  admission  of  im- 
proper testimony,  the  tendency  of 
which  is  not  always  perceived  at 
the  moment,  or  the  giving  of 
which  many  times  cannot  be  pre- 
vented because  it  comes  spon- 
taneously from  the  witness  and  not 
in  reply  to  a  particular  question,  he 
may  relieve  himself  from  the  effects 
of  such  improper  testimony  either  by 
making  a  formal  motion  to  strike  it 
out  or  by  asking  instruction  calcu- 
lated to  counteract  its  force.  Green- 
up V.  Stoker,  7  111.  688. 

88.  United  States.  —  Gould  v. 
Day,  94  U.  S.  405. 

California.  —  Hicks  v.  Riverside 
Fruit  Co.,  72  Cal.  303,  13  Pac.  873. 

Iowa.  —  McKay  v.  Johnson,  108 
Iowa  610,  79  N.  W.  390. 

Kansas.  —  Chicago  K.  &  W.  R.  Co. 
V.  Woodward,  47  Kan.  191,  27  Pac. 
836. 

Maine.  —  State  v.  Benner,  64  Me. 
267. 

Minnesota.  —  Hall  v.  Austin,  jz 
Minn.  134,  75  N.  W.  1,121. 


Nebraska.  —  Chicaeo  R.  I.  &  P.  R. 
Co.  V.  Sturey,  55  Neb.  137,  75  N.  W. 
557;  Missouri  Pac.  R.  Co.  v.  Fox,  60 
Neb.  531,  83  N.  W.  744- 

South  Carolina.  —  Crawford  v. 
Southern  R.  Co.,  55  S.  C.  136,  34  S. 
E.  80. 

Wisconsin.  —  Prentiss  v.  Strand, 
116  Wis.  647,  93  N.  W.  816;  Collins 
V.  Janesville,  11  Wis.  348,  87  N.  W. 
241. 

89.  People  v.  Munroe,  (Cal),  33 
Pac.  776. 

90.  Union  Life  Ins.  Co.  v.  Jame- 
son, (Ind.  App.),  67  N.  E.  199. 

91.  People  V.  Wilkinson,  38  N.  Y. 
St.  994,  14  N.  Y.  Supp.  827. 

92.  Link  r.  Sheidon,  45  N.  Y.  St. 
165,  18  N.  Y.  Supp.  815. 

93.  Alabama.  —  Morning  Star  v. 
State,  59  Ala.  30. 

California.  —  Rea  v.  Wood,  105  Cal. 
314,  38  Pac.  899. 

Georgia.  —  Hollingsworth  v.  State, 
79  Ga.  605,  4  S.  E.  460;  Dixon  z'. 
State,  116  Ga.  186,  42  S.  E.  357- 

Idaho.  —  Anthony  v.  State, 
(Idaho),  55  Pac.  884. 

Illinois.  —  Anderson  Transfer  Co. 
V.  Fuller,  174  111.  221,  51  N.  E.  251. 

Vol.  IV 


680 


DIRECT  EXAMINATION. 


question,  it  is  not  error  for  the  trial  judge  to  refuse  to  permit  him 
to  answer  the  same  question  a  second  time,***  especially  where  the 
question  is  asked  for  the  purpose  of  laying  the  foundation  to  contra- 
dict or  impeach  the  witness.^^ 

The  Reason  for  excluding  questions  which  call  for  mere  repeti- 
tions of  testimony  already  given  is  that  such  questions  tend  to  merely 
waste  the  time  of  the  court  and  jury."*' 

2.  Reluctant  or  irnwilling  Witness.  —  In  some  cases,  as  for 
instance,  that  of  a  reluctant  or  unwilling  witness,  it  may  be  necessary 
to  press  a  question  beyond  what  would  be  proper  with  a  fair  and 
impartial  witness ;  but  this  also  is  a  matter  resting  in  the  discretion 
of  the  trial  judge;"'  and  it  certainly  is  not  the  duty  of  the  trial 
judge  to  permit  useless  repetitions  where  the  practice  resolves  itself 
merely  into  a  somewhat  offensive  mode  of  asking  the  witness 
whether  what  he  has  already  stated  is  true."* 

IV.  LIMITING  NUMBER  OF  WITNESSES. 

It  is  discretionary  with  the  trial  judge  how  many  witnesses  may  be 
allowed  to  be  examined  upon  a  given  point ;""  but  this  discretion  is 


Indiana.  —  Nixon  v.  Beard,  iii 
Ind.  137,  12  N.  E.  131- 

Iowa.  —  Fowler  v.  Strawberry  Hill, 
74  Iowa  644,  38  N.  W.  521. 

Minnesota.  —  Cummings  v.  Taylor, 
24  Minn.  429. 

Missouri.  —  Brown  v.  Burrus,  8 
Mo.  26. 

Oregon.  —  State  v.  Robinson.  ^2 
Or.  43.  48  Pac.  357- 

South  Carolina.  —  Huff  v.  Lati- 
mer, 38  S.  C.  255,  n  S.  E.  758. 

It  is  within  the  discretion  of  the 
trial  judge  to  permit  a  witness  who 
has  been  examined,  and  after  confer- 
ence with  cotmsel,  to  take  the  stand 
a  second  time  and  correct  his  testi- 
mony as  originally  given.  Central  G. 
R.  Co.  V.  DufTey,  116  Ga.  346,  42  S.  E. 
510. 

94.  Florida.  —  Bellamy  v.  Haw- 
kins, 17  Fla.  750. 

Georgia.  —  Chapman  v.  State,  112 
Ga.  56,  37  S.  E.  102. 

lozva.  —  Waterbury  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  104  Iowa  2>2,  73  N. 
W.  341- 

Massachusetts.  —  McGuire  v.  Law- 
rence Mfg.  Co.,  156  Mass.  324,  31  N. 
E.  3. 

Michigan.  —  Simon  v.  Home  Ins. 
Co.,  58  Mich.  278,  25  N.  W.  190. 


Nezv  York.  —  Remer  v.  Long  Isl- 
and R.  Co.,  IS  N.  Y.  St.  884.  I  N.  Y. 
Supp.  124;  Barrelle  v.  Pennsylvania 
R.  Co.,  21  N.  Y.  St.  109,  4  N.  Y. 
Supp.  127;  Doolittle  V.  Gambee,  88 
Hun  364,  34  N.  Y.  Supp.  861. 

95.  Hughes  r.  Ward,  38  Kan.  452. 
16  Pac.  810. 

96.  McGuire  v.  Lawrence  Mfg. 
Co.,  156  Mass.  324,  31   N.  E.  3. 

97.  State  v.  Farley,  87  Iowa  22,  53 
N.  W.  1,089;  Brown  v.  State,  72  Md. 
477,  20  Atl.  140,  wherein  the  witness 
had  repeatedly  answered  to  the  same 
question,  that  he  did  not  remember, 
and  was  then  asked  whether  he 
would  say  that  he  would  not  swear 
to  the  fact  sought  to  be  shown. 

98.  Gutsch  V.  Mcllhargey,  69  Mich. 
377,  37  N.  W.  303. 

99.  Discretionary  Power  of  Court 
to     Limit     Number     of     Witnesses. 

Colorado.  —  Outcalt  v.  Johnston,  9 
Colo.  App.  519,  49  Pac.  1,058. 

Indiana.  —  Union  R.  Trans.  Co.  v. 
Moore,  So  Ind.  458. 

Iowa.  —  Minthon  v.  Lewis,  78  Iowa 
620,  43  N.  W.  465. 

Kansas.  —  State  ex  rel.  Barrett  v. 
Pratt  Co.,  42  Kan.  641,  22  Pac.  722. 
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not  to  be  so  exercised  as  to  prevent  a  party  from  testifying  in  his 
own  behalf.^ 


Michigan.  —  Detroit  City  R.  Co.  v. 
Mills.  85  Mich.  634,  48  N.  W.   1,007. 

Utah.  —  Skeen  v.  Mooney,  8  Utah 
157,  30  Pac.  363. 

Wisconsin.  —  Meier  v.  Morgan,  82 
Wis.  289,  52  N.  W.  174,  i^  Am.  St. 


Rep.  39;  Larson  v.  Eau  Claire,  92 
Wis.  86.  65  N.  W.  731. 

See  also  articles  "  Character/'  Vol. 
Ill;  "Cumulative  Evidence,"  Vol. 
III.  p.  730. 

1.    Fisher  v.  Conway,  21  Kan.  29. 


DIRECT  INTERROGATORIES.— See  Depositions. 


DISBARMENT.— See  Attorney  and  Client. 


DISCLAIMER.— See  Estoppel;  Patents. 
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I.  DEFINITION,    ORIGIN,    ETC. 

1.  In  General.  —  Every  original  bill  in  equity  may  in  truth  be 
properly  deemed  a  bill  of  discovery,  for  although  it  also  prays  for 
relief,  it  seeks  the  disclosure  of  matters  in  aid  of  the  relief  asked.^ 

2.  Pure  Bills  of  Discovery.  —  Another  class  of  bills  are  those 
brought  in  aid  of  a  pending  action  at  law,  or  of  an  action  to 
be  brought  to  compel  the  disclosure  of  facts  resting  in  the  knowl- 
edge of  the  defendants  to  aid  in  the  prosecution  or  defense  of  such 
an  action,  but  which  seeks  no  relief  in  consequence  of  such  dis- 
covery;^ and  these  are  usually  termed  pure  bills  of  discovery.^ 

3.  Distinction  Between  Bills.  —  The  distinction  between  these  two 
bills  is  that  in  a  bill  for  relief  the  discovery  and  relief  are  sought  by 
one  and  the  same  bill,  whereas  in  a  bill  for  discovery  merely, 
discovery  alone  is  sought  in  aid  of  some  other  proceeding  in  another 
court.  The  discovery  in  either  case  is  for  the  purpose  of  enabling 
the  party  asking  it  to  obtain  evidence  material  to  a  case  about  to 
come  on  for  trial.^ 

4.  Origin  of  Bill  of  Discovery.  —  The  origin  of  the  technical  bill 
of  discovery  was  due  to  the  fact  that  the  courts  of  law  were  without 
power  to  compel  a  discovery  by  their  own  process,  either  by  means 
of  the  oath  of  the  party  or  by  the  production  of  documents  in  his 
possession  or  under  his  control.^ 

The  Eoman  Law  provided  similar  means  by  the  oath  of  the  parties. 


1.  D'Wolf  V.  D'Wolf,  4  R-  I-  450. 
See  also  Brown  v.  Edsall,  g  N.  J. 
Eq.  256. 

2.  Kearney  v.  Jeffries,  48  Miss. 
343 ;  Philadelphia  F.  Ins.  Co.  v.  Cen- 
tral Nat.  Bank,  i  111.  App.  344.  See 
also  Glenny  v.  Stedwell,  51  How.  Pr. 
(N.  Y.)  329- 

"  The  Object  of  a  Bill  of  Discovery 
in  Equity  is  to  enable  one  party  to 
search  the  conscience  of  his  an- 
tagonist, and  to  compel  him  to  make 
disclosures  upon  oath  of  facts  neces- 
sary to  the  preservation  of  the  rights 
of  the  former,  which  he  otherwise 
might  not  be  able  to  prove."  Roan- 
oke St.  R.  Co.  V.  Hicks,  96  Va.  510, 
32  S.  E.  295. 

3.  When  used  in  aid  of  an  action 
in  another  court,  a  bill  of  discovery 
performs  the  office  of  a  summons  for 
witnesses  to  attend  and  testify  before 
the  court  by  which  the  complainant's 
case  is  to  be  tried  and  determined. 
"  It  collects  evidence  to  be  used  in 
that  court,  in  like  manner,  as  the  tes- 
timony of  witnesses  who  may  be 
brought  before  it,  and  sworn  to  speak 


the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  Looking  to  the 
general  character  of  unreserved  full- 
ness and  frankness  always  expected 
from,  and  so  commonly  attributed  to, 
answers  to  bills  in  chancery;  if  these 
defendants  were  to  stop  short  with 
a  bare  response  to  the  plaintiff's  in- 
terrogatories, and  fail  to  set  forth 
in  their  answer  the  matters  necessary 
in  any  way  to  their  defense  at  law, 
it  might,  perhaps,  be  objected  in  the 
court  of  common  law,  as  it  certainly 
might  well  be  insisted  upon  here,  on 
a  hearing  with  a  view  to  relief,  that 
they  should  be  allowed  to  offer  no 
proof  in  relation  to  any  defense 
which  they  had  failed  to  rely  upon  in 
their  answer;  upon  the  ground  that 
when  called  on  to  show  their  defense, 
they  had  tacitly  waived  all  such  mat- 
ters as  were  not  set  forth  in  their 
answer."  Price  v.  Tyson,  3  Bland 
Ch.  (Md.)  392,  22  Am.  Dec.  279. 

4.  D'Wolf  V.  D'Wolf.  4  R.  I.  450. 

5.  Brown  v.  Swann,  10  Pet.  (L). 
S.)  497;  Colgate  V.  Compagnie  Fran- 
caise  du  Telegraphe  de  Paris  a  New 
York,  23  Fed.  82. 
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and  by  a  bill  of  discovery,  to  obtain  due  proofs  of  the  material  facts 
in  controversy  between  the  parties.^ 

Value  of  Rules  as  to  Discovery.  —  Although  the  bill  of  discovery 
in  its  technical  sense  has  been  abolished  entirely  in  many  of  the 
states,  and  the  practice  has  been  to  a  greater  or  less  extent  modified 
by  statute  in  other  states,  yet  the  principles  upon  which  discovery 
was  granted  under  the  ancient  chancery  practice  are  still  very  impor- 
tant, not  alone  because  some  states  still  maintain  the  practice 
to  its  full  extent,  but  also  because  in  those  principles  is  found  the 
origin  of  some  of  our  most  important  rules  of  evidence,  and  also 
because  they  form  the  basis  of  the  system  of  discovery  governed  by 
the  statutes  which  were  passed  to  take  the  place  of  the  ancient 
discovery.'^ 

II  THE  RIGHT. 

1.  As  Incidental  to  Relief  Prayed  in  Same  Bill. — ^Of  course, 
involved  in  the  previous  statement  as  to  what  constitutes,  and  the 
nature  of,  a  bill  of  discovery  and  relief  is  the  right  of  a  party  to  a 
discovery  in  aid  of  the  relief  prayed,  and  as  an  incident  thereto 
in  a  proper  case  f  and  the  complainant  may  likewise  be  compelled 
to  make  discovery  by  means  of  cross  interrogatories  in  the  defend- 
ant's cross-bill.^ 

lost  Instruments.  —  Courts  of  equity  have  jurisdiction  where  lost 
instruments  are  set  up,  and  discovery  sought  in  relation  thereto  is 
material  to  the  relief  prayed.^" 


6.  Story's  Eq.  Juris.,  §  1,486, 
where  Mr.  Story  also  said :  "  There 
seems  originally  to  have  been  three 
modes  adopted  for  this  purpose. 
One  was  upon  a  due  act  of  summons 
to  require  the  party,  without  oath,  to 
make  a  statement,  or  confession  gen- 
erally, relative  to  a  matter  in  con- 
troversy. Another  was  to  require 
him  to  answer  before  the  proper 
judge  to  certain  interrogatories,  pro- 
pounded in  the  form  of  distinct  ar- 
ticles, which  the  judge  might,  in  his 
discretion,  order  him  to  answer 
upon  oath.  The  third  was  to  require 
the  adverse  party  to  answer  upon 
oath  as  to  the  fact  in  controversy ; 
the  party,  in  applying  for  the  answer, 
consenting  to  take  the  answer  so 
given  upon  oath  as  truth.  On  this 
account  it  was  called  the  decisive  or 
decisory  oath ;  and  it  admitted  of  no 
countervailing  and  contradictory  evi- 
dence. In  the  two  former  cases  other 
proofs   were   admissible." 

7.  This  statutory  system  is  usually 
called  examination  of  parties  before 
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trial,  and  will  be  fully  treated  in  the 
article  under  that  title. 

8.  Where  the  complainant  sets  up 
equitable  circumstances  in  his  bill  in 
anticipation  of  a  plea  and  to  defeat 
the  same,  and  the  defendant's  plea  is 
falsified  by  the  proofs,  the  complain- 
ant will  be  permitted  to  examine  the 
defendant  on  interrogatories  if  a  dis- 
covery is  necessary.  Souser  v.  De- 
Meyer,  2  Paige  (N.  Y.)    574. 

9.  As  the  right  to  such  discovery 
is  necessarily  dependent  upon  what 
constitutes  a  proper  case,  the  citation 
of  authorities  at  this  place  would  be 
but  a  duplication  of  those  showing 
when  the  enforcement  of  the  right  is 
proper;  none  are  here  cited.  See 
itifra  the  section  of  this  article  where- 
in the  enforcement  of  the  right  is 
discussed. 

10.  Yates  v.  Stuart,  39  W.  Va. 
124,  19  S.  E.  423. 

A  bill  of  discovery  is  insuflficient 
for  want  of  equity  if  it  fails  to  show 
the  circumstances  of  the  loss  of  the 
missing    deed,    or    at    least   that    the 


DISCOVERY. 


687 


2.  As  Aid  to  Other  Relief  at  Law.  —  A.  In  General.  —  The 
ancient  rule  in  equity,  which  is  also  the  present  rule  in  some  juris- 
dictions, as  will  be  subsequently  shown,  was  that  when  a  defendant 
in  an  action  at  law  desired  to  avail  himself  of  facts  known  only  to 
himself  and  the  plaintiff,  or  to  the  plaintiff  alone,  he  would  file  a 
bill  in  equity  calling  on  the  plaintiff  to  answer  on  oath  the  inter- 
rogatories contained  therein,  which  the  plaintiff  was  obliged  to 
answer,  unless  prepared  to  perjure  himself,  or  unless  the  interroga- 
tories called  for  matters  as  to  which  the  defendant  was  not 
compelled  to  answer."  And  courts  of  chancery  would  compel  a 
discovery  in  aid  of  the  prosecution  of  an  action  at  law  upon  the  same 
principles  and  to  the  same  extent  that  it  compelled  the  discovery  in 
aid  of  the  defense  of  an  action  at  law.^-  And  the  rule  was  also  to 
the  effect  that  the  court  of  equity  had  jurisdiction  and  would  enter- 
tain a  bill  of  discovery  in  aid  of  the  prosecution  of  defense  of  a  civil 
action  in  a  sister  state,  or  in  a  federal  court  or  a  foreign  tribunal." 
It  has  been  held  that  a  bill  of  discovery,  not  containing  a  prayer 
that  the  action  at  law  be  stayed  until  the  coming  in  of  the  answer,  is 
insufficient.^* 

Discovery  After  Judgrment.  —  The  rule  was,  and  is,  that  equity 
would  not  entertain  a  bill  for  discovery  after  a  judgment  at  law, 


loss  was  occasioned  without  the 
orator's  fault.  Lansey  v.  Randlet,  80 
Me.  169,  13  Atl.  686,  6  Am.  St.  Rep. 
169. 

11.  Brahan  v.  Hope,  i  Stew, 
(Ala.)  135;  March  v.  Davison,  9 
Paige  (N.  Y.)  580;  Paterson  v. 
Bangs,  9  Paige  (N.  Y.)  627;  Glenny 
V.  Stedwell,  51  How.  Pr.  (N.  Y.) 
329;  Mclntyre  v.  Mancius,  16  Johns. 
(N.  Y.)    592. 

In  Horton  v.  Moseley,  17  Ala.  794, 
it  was  held  that  a  court  of  equity  will 
restrain  the  probate  court  from  pro- 
ceeding in  the  final  settlement  of  an 
estate  where  a  discovery  is  necessary 
to  ascertain  facts  which  cannot  be  es- 
tablished otherwise.  The  court  said: 
"The  orphans'  court  has  jurisdiction 
to  settle  the  accounts  of  executors 
and  administrators,  and  to  render  a 
final  decree  for  the  amount  ascer- 
tained to  be  in  their  hands,  in  favor 
of  the  distributees  or  those  entitled 
to  it,  and  also  to  allot  to  each  his 
proper  share  thereof.  Therefore, 
when  a  suit  or  proceeding  is  com- 
menced in  the  orphans'  court  for  the 
final  settlement  of  an  estate  a  court 
of  equity  will  not  interfere  and  arrest 
the  orphans'  court  in  the  exercise  of 
its  legitimate  jurisdiction,  unless  some 


specific  fact  or  circumstance  be  al- 
leged, which  shows  that  the  orphans' 
court,  from  the  limited  character  of 
its  jurisdiction,  is  incompetent  to  do 
complete  justice,  or  that  owing  to 
its  mode  of  proceeding,  the  facts  can- 
not be  fully  brought  by  evidence  to 
the  view  of  the  court.  Thus  an  ex- 
ecutor may  have  defenses  purely  of 
an  equitable  character,  which  the 
orphans'  court  could  not  allow.  In 
such  cases  he  must  go  into  a  court 
of  equity  or  lose  the  benefit  of  them." 

12.  Lane  v.  Stebbins,  9  Paige  (N. 
Y.)  622.  See  cases  cited  infra  this 
article. 

13.  Burgess  v.  Smith,  2  Barb.  Ch. 
(N.  Y.)  276,  where  the  action  at  law 
was  pending  in  the  courts  of  a  sister 
state ;  Post  v.  Toledo  C.  &  St.  L.  R. 
Co.,  144  Mass.  341,  II  N.  E.  540, 
59  Am.  Rep.  86,  a  bill  to  discover 
the  names  of  the  members  of  a  cor- 
poration for  the  purpose  of  enforcing 
liability  under  the  Ohio  statutes  for 
corporate  debts,  by  an  appropriate 
action  in  the  latter  state ;  Mitchell 
V.  Smith,  I  Paige  (N.  Y.)  287. 
Contra.  —  In  England,  Bent  v. 
Younge,   9   Sim.    180. 

14.  Primmer  v.  Patten,  32  111. 
528. 
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where  the  facts  sought  to  be  eHcited  constituted  matters  of  legal 
defense,  unless  an  excuse  was  offered  for  not  having  exhibited 
it  at  an  earlier  date.^" 

B.  Effect  of  Statutes  Enabling  Examination  of  Parties 
Before  Trial  at  Law.  —  a.  Rule  in  England.  —  In  England  the 
right  of  discovery  as  existing  in  the  court  of  chancery  still  exists, 
except  so  far  as  it  is  modified  by  the  judicature  acts  and  the  general 
orders.^^ 

'b.  Rule  in  the  United  States. — (l.)  Federal  Courts.  — The  ques- 
tion whether  or  not  the  ancient  jurisdiction  of  federal  courts  of 
equity  to  entertain  bills  of  discovery  has  been  abridged  or  denied  by 
any  statute  enacted  by  congress,  or  any  rule  promulgated  by  the 
supreme  court  of  the  United  States,  or  by  any  state  statute,  is  one 
upon  which  the  cases  are  not  uniform.  In  many  of  the  cases  it  is 
held  that  the  right  does  not  exist  ;^'  but  the  weight  of  authority  is  to 


15.  McCollum  V.  PrewiU,  37  Ala. 
573 ;  Mallory  v.  Matlock,  10  Ala.  595 ; 
Jones  V.  Kirksey,  10  Ala.  579;  Pol- 
lock V.  Gilbert,  16  Ga.  398,  60  Am. 
Dec.  732;  Norton  v.  Woods,  5  Paige 
(N.  Y.)  249,  22  Wend.   (N.  Y.)  520. 

16.  Attorney  General  v.  Gaskill, 
L.  R.  20  Ch.  Div.  519,  wherein  it  was 
held  that  a  party  still  has  a  right  to 
exhibit  interrogatories  not  only  for 
the  purpose  of  obtaining  from  his 
adversary  information  as  to  material 
facts  which  are  not  within  his 
knowledge  and  are  within  the  knowl- 
edge of  his  adversary,  but  also  for 
the  purpose  of  obtaining  from  his  ad- 
versary admissions  which  will  make 
it  unnecessary  for  him  to  enter  into 
evidence  as  to  the  facts  admitted. 
See  also  Anderson  v.  Bank  of  Brit- 
ish Columbia,  L.  R.  2  Ch.  Div.  644. 
Compare  Runnings  v.  Williamson, 
I.  R.  ID  Q.  B.  Div.  459. 

17.  United  States  v.  McLaughlin, 
24  Fed.  823;  Preston  v.  Smith,  26 
Fed.  884 ;  Rindskopf  v.  Platto,  29  Fed. 
130;  Safford  V.  Ensign  Mfg.  Co.,  120 
Fed.  480,  where  the  court  said :  "  It 
has  been  held  that  in  ordinary  cases 
a  pure  bill  of  discovery  can  no 
longer  be  maintained  in  the  equity 
courts  of  the  United  States,  because 
under  §  724,  Rev.  St.,  it  is  no  longer 
generally  needed.  See  Rindskopf  v. 
Platto,  (C.  C),  29  Fed.  130;  Pres- 
ton V.  Smith,  (C.  C),  26  Fed.  885, 
889;  U.  S.  V.  McLaughlin,  (C.  C), 
24  Fed.  823,  825 ;  Ex  parte  Boyd,  105 
U.  S.  647,  26  L.  ed.  1,200;  Patton  v. 
Majors,  (C.  C).  46  Fed.  210.     From 
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these  cases  I  deduce  the  doctrine  that 
in  a  case  in  which  discovery  and  re- 
lief are  sought,  but  the  only  ground 
for  equitable  relief  appears  to  be  a 
discovery  of  evidence  to  be  used  in 
the  enforcement  of  a  purelj'  legal  de- 
mand, the  jurisdiction  cannot  be  sus- 
tained. To  sustain  it  would  violate 
the  doctrine  laid  down  by  Justice 
Field  in  Scott  v.  Neely,  supra,  and 
would  permit,  by  indirection,  the  en- 
tertaining of  a  bill  for  discovery,  al- 
though the  trend  of  authority  is  that 
a  pure  bill  for  discovery  cannot  be 
maintained  in  the  federal  courts,  be- 
cause it  is  no  loneer  necessan*'." 

"  Now,  it  is  of  the  essence  of  the 
jurisdiction  of  courts  of  equity,  in 
ijills  of  discovery  merely,  that  it  is 
in  aid  of  the  legal  right ;  and  it  is 
a  fundamental  rule,  prescribed  for  the 
exercise  of  that  jurisdiction,  in  the 
words  of  Story,  Eq.  Jur.,  §  1,495.  fh^t 
'Courts  of  equity  will  not  entertain  a 
bill  for  discovery  to  assist  a  suit  in 
another  court,  if  the  latter  is,  of  itself, 
competent  to  grant  the  same  relief; 
for  in  such  a  case,  the  proper  exer- 
cise of  the  jurisdiction  should  be  left 
to  the  functionaries  of  the  court 
where  the  suit  is  depending.'  It  fol- 
lows, then,  that  although  at  one  time 
courts  of  equity  would  entertain  bills 
of  discovery,  in  aid  of  executions  at 
law,  because  courts  of  law  were  not 
armed  with  adequate  powers  to  exe- 
cute their  own  process,  yet  the  mo- 
ment those  powers  were  sufficiently 
enlarged,  by  competent  authority  to 
accomplish  the  same  beneficial  result. 
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the  effect  that  the  jurisdiction  of  the  court  in  this  respect  is  not  so 
abridged  or  denied  ;^*  that  by  requiring  the  defendant  to  answer  the 


the  jurisdiction  in  equity,  if  it  did  not 
cease  as  unwarranted,  would,  at  least, 
become  inoperative  and  obsolete.  A 
bill  in  equity  to  compel  disclosures 
from  a  plaintiff  or  defendant,  of  mat- 
ters of  fact  peculiarly  within  his 
knowledge,  essential  to  the  main- 
tenance of  the  legal  rights  of  either 
in  a  pending  suit  at  law,  would 
scarcely  be  resorted  to,  unless  under 
special  circumstances,  now,  when 
parties  are  competent  witnesses  and 
can  be  compelled  to  answer,  under 
oath,  all  relevant  interrogatories 
properly  exhibited ;  nor  to  compel  the 
production  of  books,  deeds,  or  other 
documents,  important  as  instruments 
of  evidence,  when  the  court  of  law,  in 
which  the  suit  is  pending,  is  author- 
ized by  summary  proceedings  to  en- 
force the  same  right.  But  even 
conceding  that  such  enlargements  of 
the  powers  of  courts  of  law  do  not 
deprive  courts  of  equity  of  jurisdic- 
tion theretofore  exercised,  no  one  has 
ever  supposed  that  they  were  illegiti- 
mate intrusions  upon  the  exclusive 
domain  of  equity,  or  produced  any 
confusion  of  boundaries  between  the 
two  systems."  Ex  parte  Boyd,  105 
U.  S.  647- 

The  federal  court  sitting  in  equity 
will  not  entertain  a  bill  in  which  dis- 
covery and  relief  are  sought,  where 
the  only  ground  for  relief  in  equity 
is  a  discovery  of  evidence  to  be  used 
for  the  purpose  of  enforcing  a  purely 
legal  demand.  Sunset  Tel.  &  Tel. 
Co.  V.  City  of  Eureka,  122  Fed.  960. 

18.  Brown  v.  Swann,  10  Pet.  (U. 
S.)  497;  Colgate  V.  Compagnie  du 
Telegraphe  de  Paris  a  New  York,  2;^ 
Fed.  82 ;  Smythe  v.  Henry,  41  Fed. 
705 ;  Indianapolis  Gas  Co.  v.  Indian- 
apolis, go  Fed.  196,  where  the  court 
said:  "While  bills  of  discovery  in 
aid  of  the  prosecution  or  defense  of 
actions  at  law  have  practically  fallen 
into  disuse,  owing  to  the  simpler 
methods  provided  by  statute  for  ob- 
taining the  same  facts  which  might 
have  been  originally  obtained  by  such 
cross  bills,  still  it  seems  to  be  cer- 
tain that  courts  of  equity  have  not 
been  deprived  of  their  original  and 
inherent  jurisdiction  to  entertain  bills 

44 


of  discovery  by  reason  of  such  stat- 
utory provisions.  The  most  that  can 
be  said  is  that  these  statutes  have 
provided  a  cumulative  remedy  for  ob- 
taining evidence  of  facts  which,  be- 
fore the  enactment  of  such  statutes, 
could  only  be  obtained  by  a  bill  of 
discovery.  The  court  knows  of  no 
statute  enacted  by  congress,  nor  of 
any  rule  promulgated  by  the  supreme 
court,  which  abridges  or  denies  the 
original  jurisdiction  of  courts  of 
equity  to  entertain  bills  of  discovery. 
However,  bills  of  discovery  in  aid 
of  the  prosecution  or  defense  of  an 
action  at  law  will  be  of  very  rare 
occurrence,  for  the  reason  that  the 
statutes  provide  a  simpler,  cheaper, 
and  more  expeditious  method  of  ob- 
taining the  facts  than  does  a  bill  of 
discovery.  So  far,  however,  as  a 
cross  bill  for  discovery  in  a  suit  in 
equity  is  concerned,  I  am  not  aware 
that  any  change  has  been  effected, 
either  by  statutory  enactment  or  by 
the  rules  of  the  supreme  court." 

"  It  is  true  that  the  right  to  a  dis- 
covery in  courts  of  equity  arose  from 
the  necessity  of  searching  the  con- 
science of  the  opposing  party  in  or- 
der to  ascertain  facts,  and  obtain  doc- 
uments within  his  knowledge  and 
control,  which  th-e  complainants  could 
not  reach  at  law  because  of  their  ina- 
bility to  compel  the  examination  of 
the  defendant  under  oath.  It  is  true 
that  the  federal  and  state  statutes 
now  in  force  which  enable  the  com- 
plainant to  obtain  such  an  examina- 
tion have  greatly  diminished  the  need 
of  these  discoveries ;  but  it  is  none 
the  less  true  that  these  statutes  have 
neither  abrogated  the  right  nor  cur- 
tailed the  power  of  courts  of  equity 
to  enforce  them.  They  have  only 
added  another  right  to  that  which 
had  already  been  secured  in  courts 
of  chancery.  Every  bill  for  relief 
exhibited  in  a  court  of  equity  is,  in 
effect,  a  bill  for  discovery,  because  it 
asks  or  may  ask  from  the  defendant 
an  answer  upon  oath  relative  to  the 
matters  which  it  charges.  The  power 
to  enforce  such  a  discovery  is  one 
of  the  original  and  inherent  powers 
of  a  court  of  chancery,  and  the  right 
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interrogatories  in  proper  form  and  within  proper  limits,  the  evi- 
dence is  put  in  the  pleadings  in  a  form  where  it  is  of  more 
advantage  to  the  complainant  than  it  would  be  in  a  deposition." 

(2.)  State  Courts.  —  In  some  states  the  right  to  discovery  as  an 
aid  in  the  prosecution  or  defense  of  an  action  at  law  has  been 
entirely  abolished,  and  in  its  place  has  been  substituted  a  statutory 
practice  providing  for  the  examination  of  an  adverse  party  before 
trial.^°  But  in  the  absence  of  a  provision  in  such  statutes  expressly 
abolishing  the  right  to  file  a  bill  in  equity  for  discovery  in  aid  of  an 
action  at  law.  it  is  very  generally  held  that  such  a  statutory  pro- 
vision is  a  mere  cumulative  remedy  ;^^  and  that  the  ancient  jurisdic- 
tion of  a  court  of  equity  to  entertain  a  pure  bill  of  discovery  still 
exists,"  under  the  rule  that  jurisdiction  once  existing,  is  not  lost 


of  a  party  to  invoke  its  exercise  is 
enjoyed  in  every  case  in  which  he  is 
entitled  to  come  into  a  court  to  as- 
sert an  equitable  right,  or  title,  or  to 
apply  an  equitable  remedy."  Kellcy 
V.  Boettcher,  85  Fed.  55.  See  also 
Curran  v.  Campion,  85  Fed.  67 ;  Don- 
ovan V.  Campion,  85  Fed.  71. 

In  Nashville  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam 
Co.,  83  Fed.  26,  the  court  said: 
"  Notwithstanding  the  fact  to  which 
my  attention  was  called  in  argument, 
that  bills  of  discovery  are  not  now 
as  necessarily  and  commonly  resorted 
to  as  formerly,  when  parties  were 
disqualified  from  testifying;  and, 
notwithstanding  the  fact  that  they 
may  not  be  available  in  aid  of  actions 
at  law,  yet,  in  my  opinion,  discovery 
is  not  only  now  permissible,  but  is 
an  invaluable  aid  in  the  administra- 
tion of  equitable  remedies.  See  rule 
41  in  equity,  and  addition  to  rule 
41  made  by  the  supreme  court  at  its 
December  term,  1871.  These  are 
remedies  addressed  to  the  conscience, 
and  litigants  in  this  court  o.ught  to 
have  their  consciences  searched.  By 
so  doing,  time  is  saved,  expense  is 
avoided,  and  the  court  is  able  the 
more  readily  to  reach  and  deal  with 
the  very  thing  in  dispute." 

19.  Slater  v.  Banwell,  50  Fed.  150. 

20,  Cargill  v.  Kountze,  86  Tex. 
386,  22  S.  W.  1,015,  25  S.  W.  13,  40 
Am.  St.  Rep.  853,  24  L.  R.  A.  183; 
Love  V.  Keowne,  58  Tex.  igi ;  Hall 
V.  Joiner,  i  S.  C.  186;  Bond  v. 
Worley,  26  Mo.  253.  See  fully  the 
article  "  Examination  of  Parties 
Before  Trial." 
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21.  Morse  v.  Hovey,  i  San'df.  Ch. 
(N.  Y.)  187;  Grimes  v.  Hilliary,  38 
111.  App.  246. 

Although  by  Statute  in  Mississippi 
the  defendant  is  entitled  to  take  the 
testimony  of  complainant  in  the 
original  bill,  yet  it  does  not  oust  the 
court  of  chancery  of  its  original 
jurisdiction  of  cross-bills  when  filed 
even  for  discovery  only.  "  It  fur- 
nishes a  cumulative  mode  of  obtain- 
ing the  testimony  of  the  complain- 
ants in  the  original  bill,  and  does  not 
take  from  that  court  the  right  to 
entertain  such  bills,  even  when  they 
call  for  discovery  alone,  and  much 
less  when  they  call  for  both  discovery 
and  relief,  as  in  the  present  case. 
The  defendants,  therefore,  had  their 
election,  either  to  take  the  testimony 
of  the  plaintiffs  in  the  original  bill 
under  the  statute,  or  to  obtain  dis- 
covery from  them  by  cross-bill." 
Millsaps  V.  Pfeiffer,  44  Miss.  805. 

22.  Alabama.  —  Shackelford  v. 
Bankhead,  72  Ala.  476;  Cannon  v. 
McNabb,  48  Ala.  99;  Handley  v.  Hef- 
lin,  84  Ala.  600,  4  So.  725 ;  Horton  v. 
Moseley,  17  Ala.  794;  Virginia  &  Ala. 
JNIin.  &  :\Ifg.  Co.  V.  Hale,  93  Ala.  542. 
9  So.  256. 

Georgia.  —  Mahone  v.  Central 
Bank,  17  Ga.  iii. 

Illinois.  —  Kendallville  Refrig.  Co. 
V.  Davis,  40  III.  App.  616. 

Mississippi.  —  Millsaps  v.  Pfeiffer. 
44  Miss.  805 ;  Northrop  v.  Flaig,  57 
Miss.  754. 

New  Jersey.  —  Miller  v.  United 
States  Casualty  Co.,  61  N.  J.  Eq.  no, 
47  Atl.  509;  Sweeney  v.  Williams,  36 
N.  J.  Eq.  627;  Shotwell  v.  Smith.  20 
N.  J.  Eq.  79- 
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Tennessee.  —  Elliston  v.  Hughes,  I 
Head  225. 

West  Virginia.  —  Russell  v.  Dick- 
eschied,  24  W.  Va.  61 ;  Hurricane 
Tel.  Co.  V.  Mohler,  51  W.  Va.  i,  41 
S.  E.  421 ;  Thompson  v.  Whitaker 
Iron  Co.,  41  W.  Va.  574,  2Z  S.  E. 
795- 

See  also  Gorman  v.  Banigan,  22 
R.  I.  22,  46  Atl.  38. 

Fitzhugh  V.  Everingham,  2  Edw. 
Ch.  (N.  Y.)  60s,  where  the  court 
said:  "The  statute  has  not  taken 
away  the  jurisdiction  of  this  court 
to  compel  discovery  by  vesting  a  court 
of  law  with  similar  powers,  but  it 
is  a  rule  here  not  to  entertain  a  bill 
of  discovery  where  there  is  not  clear 
necessity  for  it,  although  at  the  ex- 
pense of  the  party  who  files  the  bill." 
Clarke  v.  Rhode  Island  Locomotive 
Wks.,  (R.  I.),  53  Atl.  47,  was  a  bill 
by  the  complainants  as  judgment 
creditors  against  the  corporation  and 
its  treasurer  personally  to  compel  the 
discovery  of  the  names  and  holdings 
of  the  stockholders  in  the  corporation 
at  the  time  when  the  complainant's 
debt  was  contracted,  and  when  it 
became  due.  The  bill  averred  that 
the  complainants  desired  and  intended 
to  commence  their  action  at  law 
against  the  stockholders  of  the  cor- 
poration owning  stock  at  thg  time 
when  the  complainants'  right  of  ac- 
tion accrued ;  that  the  complainants 
did  not  know  the  names  and  resi- 
dences of  the  stockholders  and  the 
amounts  of  stock  held  by  each  :  that 
they  had  requested  the  treasurer  to 
give  them  this  information  hut  he 
had  neglected  to  do  so,  and  that  they 
had  no  means  of  ascertaining  th.se 
facts  which  were  necessary  that  they 
should  know  in  order  that  they 
could  commence  and  prosecute  their 
intended  action  at  law.  The  defend- 
ants demurred  to  the  bill  on  the 
ground  that  the  complainants  were 
not  entitled  to  discovery  in  that  pro- 
ceeding, because  the  provisions  of 
Gen.  Laws  Ch.  244,  §  47,  afford  a 
complete  substitute  for  a  bill  of  dis- 
covery. It  was  held  that  the  remedy 
given  by  the  statute  in  question  was 
available  only  to  the  parties  to  the 
suit  already  begun  ;  that  "  the  familiar 
office  of  a  bill  of  discovery  to  enable 
a  party,  who  has  a  good  cause  of 
action,  to  begin  his  suit  properly  is 
still  as  necessary  as  ever." 


Rule  Stated. —  "  Courts  of  equity 
will  always  compel  discovery  in  aid 
of  prosecuting  or  defending  suits  at 
law,  and  to  make  such  discovery  o\ 
use  on  the  trial  at  law,  will  restrain 
the  suit  from  proceeding  until  the 
discovery  is  had.  And  this  ancient 
and  well  settled  jurisdiction  is  not 
t?ken  away  by  the  fact  that  courts  of 
law  have  been  clothed  with  powers 
to  compel  discovery  in  such  cases  by 
the  oath  of  the  complainant.  Be- 
sides, the  power  given  to  courts  of 
law  is  not  so  complete  and  ample 
as  the  power  to  compel  discovery  in 
chancery.  At  law,  the  plaintiff  can- 
not be  compelled  actually  to  answer; 
the  only  penalty  is  that  the  court 
may  stop  his  proceeding  in  the  suit. 
On  this  ground  the  complainant  is 
entitled  to  maintain  the  injunctions 
until  answers  are  put  in."  Shotwell 
V.   Smith,  20   N.  J.   Eq.  79. 

Maine.  —  Bills  which  seek  discov- 
ery only  in  aid  of  an  action  at  law 
cannot  be  entertained  by  the  court 
of  chancery  in  Maine  as  its  juris- 
diction is  limited  by  statute  to  cases 
in  which  it  can  give  relief  and  to 
those  in  which  the  power  to  require 
a  discovery  is  given.  Warren  v. 
Baker,  43  Me.  570,  holding  also  that 
under  the  limited  jurisdiction  of  the 
chancery  court  the  relief  consequent 
upon  discovery  ought  not  to  be  given 
when  the  most  appropriate  proceed- 
ing to  ascertain  the  extent  of  the  re- 
lief is  one  at  law.  Compare  Lancy 
V.  Randlett.  80  Me.  169,  13  Atl.  686,  0 
Am.  St.  Rep.  169. 

In  Pennsylvania  discovery  will  lie 
in  aid  of  a  prosecution  or  defense  at 
law.  Dock  V.  Dock,  180  Pa.  St.  14, 
36  Atl.  411,  57  Am.  St.  Rep.  617. 
See  also  Milne's  Appeal,  (Pa.),  2  Atl. 
534,  where  the  court  said :  "  It  is 
undoubtedly  true  that  a  bill  in  equity 
will  He  in  some  cases  for  the  discov- 
ery of  facts  material  to  a  just  deter- 
mination of  an  issue  pending  in  an 
action  at  law.  The  reason,  however, 
for  sustaining  a  bill  is  much  less 
now  than  before  parties  could  be 
compelled  to  testify." 

Under  the  Pennsylvania  Act  of 
1836  (Act  June  16,  1836,  §13)  equity 
cannot  compel  a  discovery  of  mat- 
ters, except  where  such  discovery 
was  material  to  the  determination  of 
an    issue    depending    in    that    court. 
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because  courts  of  law  have  been  subsequently  vested  with  a  like 
power  by  statute. ^^  And,  indeed,  in  one  instance  at  least,  the  very 
terms  of  the  statute  itself  admit  the  existence  of  such  a  jurisdiction.^* 
If,  however,  a  party  elects  to  proceed  under  the  remedy  given  to 
him  by  the  statute,  he  can  not  be  allowed  afterwards  to  exhibit  a 
bill  in  equity  for  discovery  touching  the  same  matters.^*  And  in 
some  states  the  right  to  file  a  bill  of  discovery  in  equity  as  such  has 
been  extended  to  particular  cases  ;^®  while  in  others  it  has  been 


Mange  v.  Guenat,  6  Whart.  (Pa.) 
141.  But  the  Pennsylvania  supreme 
court  was  held  in  Davis  v.  Gerhard, 
5  Whart.  (Pa.)  466,  not  to  have  ju- 
risdiction of  a  bill  of  discovery  in 
aid  of  a  judgment  obtained  in  the 
district  court  for  the  city  and 
county  of  Philadelphia  under  §  9  of 
the  Act  of  1836  authorizing  the  com- 
plainant in  any  judgment  for  the  re- 
covery of  money  obtained  in  any 
court  of  that  commonwealth  to  have 
a  bill  for  the  discovery  of  the  real 
and  personal  estate  of  the  judgment 
debtor,  and  directing  that  the  bill  be 
filed  in  the  court  of  common  pleas 
of  the  county  wherein  the  judgment 
was  rendered,  or  of  the  county 
where  the  person  from  whom  discov- 
ery was  sought  should  reside. 

23.  The  jurisdiction  of  the  Chan- 
cery Court  having  once  rightfully 
attached  upon  the  ground  that  a  dis- 
covery was  necessary,  the  court  will 
proceed  to  adjudicate  questions  and 
claims,  although  of  a  purely  legal 
character  themselves,  which  are  con- 
nected with  or  proceed  from  those  m 
regard  to  which  a  court  of  equity 
grants  relief  by  discovery.  Wood  v. 
Hudson,  96  Ala.  469,  11  So.  530. 

24.  The  Maryland  Statute  pro- 
viding that  in  proceedings  at  law 
the  court  shall  have  power  to  require 
the  parties  to  answer  any  bill  of  dis- 
covery only  when  under  the  same  cir- 
cumstances they  might  be  compelled 
to  answer  such  bills  by  the  ordinary 
rules  of  proceeding  in  chancery  docs 
not  oust  equity  of  jurisdiction  of  a 
court  of  equity  to  entertain  a  bill 
of  discovery  and  accounting.  Indeed, 
"  the  very  terms  of  the  statute  ad- 
mit the  existence  of  such  a  jurisdic- 
tion. .  .  .  Whatever  may  be  the 
doctrine  elsewhere,  it  has  never  been 
understood  to  be  the  law  in  this  state 
that  a  court  of  equity  is  deprived  of 
its  jurisdiction  in  a  case  like  this  by 
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reason  of  the  power  conferred  by  the 
act  of  assembly  on  the  courts  of  law 
in  this  particular;  and  we  do  not  see 
how,  upon  principle  independent  of 
authority,  it  could  possibly  be  so 
held.  The  bill  is  for  an  account  and 
a  discovery.  It  is  designed  to  com- 
pel the  railway  company  to  divulge 
information  possessed  by  it,  which  is 
absolutely  necessary  to  the  plaintiff's 
case,  and  material  to  the  relief  prayed 
for  by  it."  Union  P.  R.  Co.  v.  Bal- 
timore, 71   Md.  238,  17  Atl.  933. 

Where  a  statute  gives  a  creditor 
the  right  to  interrogate  and  gar- 
nishee, the  creditor  has  an  adequate 
remedy  at  law,  and  hence  cannot 
maintain  a  bill  in  equity  against  or 
garnishee  a  defendant  to  obtain  a 
discovery  of  the  property  and  ef- 
fects of  the  debtor  in  his  possession. 
Morton  v.  Grafiflin,  68  Md.  545,  13 
Atl.  341,  15  Atl.  298. 

25.  Mallory  v.  Matlock,  10  Ala. 
595,  holding  also  that  if  the  court 
disallows  or  rejects  the  interrogato- 
ries filed  under  the  statute,  and  they 
are  not  so  filed  as  to  require  an- 
swers, there  is  no  such  election  as 
will  preclude  a  resort  to  equity. 

26.  An  Alabama  Statute  gives  to 
creditors  without  a  lien  or  by  sim- 
ple contract  only,  a  right  to  come 
into  equity  and  obtain  a  discovery  of 
property  fraudulently  concealed  or 
conveyed  by  the  debtor,  and  to  have 
the  same  reached  and  subjected  to 
the  sp.lisfaction  of  his  debt.  And  in 
Sweetzer  v.  Buchanan,  94  Ala.  574,  10 
So.  552,  it  was  held  sufficient  for  the 
creditor's  bill  to  allege  that  the  debtor 
has  no  visible  property  or  other 
means  accessible  to  legal  process 
from  courts  of  law,  but,  "  has  prop- 
erty, or  an  interest  in  property,  real 
or  personal,  or  money  or  effects  or 
choses  in  action,  subject  to  the  pay- 
ment of  his  debts,"  which  he  has 
fraudulently  concealed  or    conveyed. 
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abolished,  except  in  certain  cases  under  circumstances  specifically 
enumerated.^'' 

III.  ENFORCEMENT  OF  THE  RIGHT. 

1.  As  Respects  the  Principal  Relief  or  Action.  —  A.  Bills  of 
Discovery  and  Relief.  —  Where  the  bill  is  in  reality  one  for  relief, 
and  the  only  discovery  sought  is  purely  incidental,  being  such  as 
may  be  elicited  by  the  interrogating  part  of  the  bill,  consisting  of  a 
series  of  interrogatories  intended  to  obtain  discovery  in  aid  of  relief 
prayed,  and  required  to  be  directed  to  facts  previously  stated  or 
charged,  the  bill  can  not  be  treated  as  one  for  discovery  alone,  or 
its  sufficiency  tested  by  the  rules  governing  that  class  of  bills.^^ 


and  the  kind  and  description  of 
which  are  unknown  to  the  complain- 
ant ;  and  to  ask  a  discovery  as  to 
such  property  and  its  condemnation 
to  the  satisfaction  of  the  complain- 
ant's debt  through  the  intervention  of 
a  receiver.  And  a  bill  is  sufficient 
to  give  the  court  jurisdiction,  when, 
after  averring  title,  the  issue  of  exe- 
cution and  return  of  no  property 
found,  it  then  charges  that  the  debt- 
or has  no  visible  means  subject  to 
legal  process,  of  value  sufficient  to 
pay  the  judgment,  but  that  he  has 
property  or  interest  in  property,  real 
or  personal,  money  or  effects,  or 
choses  in  action  subject  to  the  pay- 
ment of  said  judgment,  but  the  kind 
and  description  of  the  property  and 
how  held  are  kept  concealed  and  hid- 
den out,  and  are  unknown  to  com- 
plainant, and  that  a  discovery  by  the 
debtor  is  necessary  to  enable  com- 
plainant to  reach  and  subject  it  to 
the  satisfaction  of  his  demand. 
Moore  v.  Alabama  Nat.  Bank,  120 
Ala.  89,  23  So.  831. 

27.  In  Connecticut  a  Statute  pro- 
vides that  the  plaintiff  in  an  action 
at  law  at  any  time  after  the  entry  of 
the  action,  or  the  defendant  at  any 
time  after  answer,  may  file  a  motion 
praying  for  the  discovery  of  facts  or 
the  production  of  documents  mate- 
rial to  the  support  or  defense  of  the 
suit  within  the  knowledge,  possession 
or  power  of  the  adverse  party,  and 
such  facts  or  documents  being  dis- 
closed or  produced  may  be  given  in 
evidence  by  the  party  filing  the  mo- 
tion; and  in  Downie  v.  Nettleton,  61 
Conn.  593,  24  Atl.  977,  it  is  held  that 
this  statute  was  not  designed  to  en- 


large the  scope  of  any  equitable  prin- 
ciple, but  simply  to  enable  courts  of 
law  in  administering  legal  remedies 
to  exercise  a  clearly  defined  power  of 
a  court  of  equity. 

In  Arkansas  a  Statute  provides 
that  in  actions  by  equitable  proceed- 
ings either  party  may  propound 
written  interrogatories  to  one  or 
more  of  the  adverse  parties  "  con- 
cerning any  of  the  material  matters 
in  issue  in  the  action ;  the  answers  to 
which  on  oath  mav  be  read  by  either 
party  as  a  deposition  between  the 
party  interrogating  and  the  party  an- 
swering." And  in  Lanier  v.  Union 
Mortg.  Bkg.  &  Trust  Co.,  64  Ark.  39, 
40  S.  W.  466,  it  is  held  that  use  of  the 
answers  is  expressly  limited  by  ihe 
statute ;  that  they  can  be  read  as  dep- 
ositions for  or  against  the  party  in- 
terrogating or  the  party  answering, 
and  that  to  this  extent  and  no  fur- 
ther they  are  admissible  as  evidence. 

28.     Russell  v.  Garrett,  75  Ala.  348. 

In  Weir  z>.  Bay  State  Gas  Co.,  91 
Fed.  940,  a  suit  by  two  shareholders 
in  a  corporation  against  the  corpora- 
tion itself,  its  president  and  such  of 
its  directors  as  are  known  to  the 
complainants,  it  was  held  that  the  al- 
legations of  fraud  against  the  defend- 
ant officers  of  the  corporation  in 
question  were  not  defective  for  lack 
of  definiteness  in  specifying  the 
fraudulent  acts  complained  of  in  or- 
der to  require  such  defendants  to 
answer  and  make  disclosures  con- 
cerning the  management  and  affairs 
of  the  corporation  which  the  bill  al- 
leged had  been  repeatedly  sought,  but 
are  rep'ratedly  refused  because  the  de- 
fendants are  not  mere  strangers,  and 
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As  Respects  the  Requisites  of  the  Bill  so  Far  as  to  Entitle  the  Complain- 
ant to  the  Discovery  sought,  there  are,  however,  certain  requisites 
essential,  some  of  which  are  pecuhar  to  this  class  of  bills,  and  some 
of  which  are  common  with  pure  bills  of  discovery,  which  will  be 
treated  in  subsequent  sections  of  this  article. 

Complainant  Entitled  to  Relief  Prayed.  —  Thus  in  the  case  of  such 
a  bill  the  complainant  must,  before  the  court  will  compel  the  discov- 
ery, show  that  he  is  entitled  to  the  relief  prayed.^"  And  when  a 
cross-bill  seeks  not  only  discovery,  but  also  relief,  care  should  be 


the  complainants  are  entitled  to  the 
disclosure  asked  as  a  matter  of  right. 
"  What  is  here  demanded  is  a  right, 
not  a  method.  The  equity  of  the 
complainants  does  not  arise  from  or 
depend  upon  their  demand  for  dis- 
covery, and  need  not  be  rested  upon 
that  ground.  It  is  not  the  require- 
ment of  discovery  which  confers  the 
right  to  an  account,  but  the  right 
to  an  account  which  involves  the  in- 
cident of  discovery." 

29.     United    States.  —  Everson    v. 

Equitable  Life  Assur.  Co.,  68  Fed. 
258;  Morse  v.  Bay  State  Gas  Co.,  91 

Fed.  938;  Clarke  v.  Eastern  Bldg.  & 

Loan  Ass'n,  89  Fed.  779. 

Alabama.  —  Cannon  v.  McNabb,  48 

Ala.  99. 
Connecticut.  —  Norwich  &  L.  N.  R. 

Co.  V.  Storey,  17  Conn.  364. 

Georgia.  —  Molyneux  v.  Collier,  17 

Ga.   46;    McDougald  v.    Maddox,    17 

Ga.  52. 
Illinois. — Helmle    v.    Queenan,    18 

111.  App.  103;  Mason  v.  Leith,  60  111. 

App.  527;  Kendallville  Refrig.  Co.  v. 

Davis,  40  111.  App.  616. 

Maryland.  —  Price     v.     Tyson,     3 

Bland    Ch.    392,    22    Am.    Dec.    279; 

Oliver  v.   Palmer,   11   Gill  &  J.  426; 

Heinz  v.   Tw':nty-sixth   German-Am. 

Bldg.  Ass'n  Co.,  95  Md.  160,  51  Atl. 

Mississippi.  —  Heckler  v.  Franken- 
bush,  76  Miss.  780,  25  So.  670. 

New  Jersey.  —  Courter  v.  Crescent 
Sewing  Mach.  Co.,  60  N.  J.  Eq.  413, 
45  Atl.  609,  reversing  43  Atl.  570; 
Hanneman  v.  Richter,  62  N.  J.  Eq. 
365,  50  Atl.  904,  affirming  63  N.  J. 
Eq.  803,  52  Atl.  1,131 ;  Importers  & 
Traders  Nat.  Bank  v.  Littell,  41  N. 
J.  Eq.  29;  Metier  v.  Metier,  19  N.  J. 
Eq.  457;  Midland  R.  Co.  v.  Hitch- 
cock, 34  N.  J.  Eq.  274;  Nesbit  v.  St. 
Patrick's    Church,   9    N.    J.    Eq.    76; 
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Miller  v.  Ford,  i  N.  J.  Eq.  358 ;  Lit- 
tle V.  Cooper,  10  N.  J.  Eq.  273. 

A'<ezv  York.  —  Brinkerhofif  v. 
Brown,  6  Johns.  Ch.  139. 

Pennsylvania.  —  Stone  v.  Marshal, 
Oil  Co.,  188  Pa.  St.  602,  41  Atl.  748. 
1,119. 

The  rule  is,  that  in  a  bill  for  re- 
lief and  discovery,  where  the  subject 
matter  of  the  relief  prayed  for  is  not 
one  which  appropriately  belongs  to 
equity  jurisdiction,  a  prayer  for  dis- 
covery in  aid  of  that  suit  will  not 
give  jurisdiction  to  a  court  of  equity. 
United  N.  J.  R.  R.  &  C.  Co.  v. 
Hoppock,  28  N.  J.  Eq.  261,  reversing 
27  N.  J.  Eq.  286. 

In  Brown  v.  Edsall,  9  N.  J.  Eq. 
256,  the  bill  was  for  discovery  and 
relief.  It  not  only  avers  that  the  dis- 
covery was  material  for  the  defense, 
but  also  that  the  knowledge  of  the 
facts,  upon  which  the  defense  rests,  is 
exclusively  within  the  knowledge  of 
the  defendant.  The  relief  sought  was, 
that  the  accounts  between  the  parties, 
and  which  are  connected  with  the 
promissory  note  in  controversy,  may 
be  settled  in  equity  and  the  proper 
decree  made.  The  court  continued 
the  injunction  and  ordered  the  corn- 
plainants  to  proceed  with  their  suit. 
Woods  V.  Woods,  7  Ga.  587,  was  a 
bill  by  the  ward  against  a  guardian 
for  settlement,  alleging  that  he  has 
wasted  the  estate;  that  his  sureties 
have  been  discharged  by  the  court  of 
ordinary;  that  the  waste  occurred 
before  their  discharge,  and  that  the 
complainants  have  no  means  of  prov- 
ing that  fact,  but  by  resort  to  the  con- 
science of  the  defendant,  and  a  dis- 
covery and  decree  are  asked,  ascer- 
taining and  fixing  the  time  of  the 
waste,  with  a  vi';w  to  charge  the 
sureties  in  a  future  action;  the  dis- 
covery was  allowed. 
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taken  that  the  relief  prayed  for  by  the  bill  is  equitable  relief.^" 

Jurisdictional  Amount.  —  Of  course,  where  the  bill  is  one  for  relief, 
with  discovery  as  an  incident,  the  amount  in  controversy  must  come 
within  the  statutory  rule  fixing-  the  amount  at  which  jurisdiction 
attaches.     But  a  mere  bill  of  discovery  in  aid  of  a  defense  at  law  is 


A  creditor  of  a  bankrupt  corpora- 
tion is  not  entitled  to  a  discovery, 
concerning  the  amounts  paid  for 
claims  against  the  corporation  by  its 
president,  who  purchased  for  a  third 
person,  having  full  right  to  do  so, 
unless  the  evidence  should  establish 
a  combination  upon  the  part  of  such 
persons  to  sacrifice  the  corporate 
property,  defraud  its  stockholders 
and  creditors,  especially  vi^here  it  is 
competent  for  the  plaintiff  to  call  the 
defendants  to  the  stand,  and  make 
them  testify,  and  answer  questions, 
independent  of  the  answer  to  the  in- 
terrogatories. Cassidy  Fork  Boom  & 
Lum.  Co.  V.  Roaring  Creek  &  C.  R. 
Co.,  119  Fed.  425. 

A  complainant  is  not  entitled  to  a 
discovery  on  a  bill  setting  forth  a 
contract  between  himself  and  the  de- 
fendant, and  alleging  a  liability  upon 
the  part  of  the  defendant  to  pay  the 
complainant  a  large  sum  of  money 
thereunder,  where  the  agreement  as 
set  out  in  the  bill  is  upon  its  face  uni- 
lateral and  lacks  mutuality,  and  the 
bill  itself  fails  to  set  out  any  consid- 
eration for  it.  American  Ore  Mach. 
Co.  V.  Atlas  Cement  Co.,  no  Fed.  53. 

A  bill  in  equity  by  stockholders  to 
require  the  earnings  of  a  corporation 
to  be  distributed  among  the  stock- 
holders, and  to  this  end  praying  for 
an  accounting  by  the  directors  and  a 
discovery  by  them  as  to  matters 
which  should  be  disclosed  by  the 
books  and  papers  of  the  corporation, 
but  does  not  charge  that  such  books 
and  papers  do  not  fully  and  truly 
show  the  transactions  of  the  corpora- 
tion and  the  condition  of  its  affairs, 
that  the  complainants  were  denied 
access  to  them,  nor  that  the  legal 
remedy  by  mandamus  was  inadequate 
to  enforce  the  rights  of  the  stock- 
holders to  examine  such  books  and 
papers,  and  accordingly  so  far  as  the 
bill  depends  upon  the  demand  for  a 
discovery  it  is  without  equity.  Wolfe 
V.   Underwood,  96  Ala.  329,   11    So. 

7,AA 


In  Vandyke  v.  Vandyke,  (N.  J.  Eq.), 
49  Atl.  1,1 16,  an  heir  at  law  of  a  deced- 
ent filed  a  bill  charging  that  the  de- 
fendants, as  administrators  of  the  de- 
cedent, had  omitted  from  the  inven- 
tory and  had  failed  to  disclose  certain 
rights  of  action  belonging  to  the  es- 
tate and  had  also  failed  to  include 
certain  funds  on  deposit  with  various 
banks,  and  prayed  for  a  discovery  of 
the  rights  of  action  of  other  proper- 
ties and  moneys  which  had  come  into 
the  defendants'  hands  as  part  of  the 
estate  in  question.  The  bill  asked 
no  other  relief  than  discovery  upon 
the  matters  noted.  It  was  held  that 
the  allegations  of  the  bill  manifestly 
and  plainly  show  such  special  cause 
for  the  interference  of  the  court  of 
equity  in  the  matters  in  question  as 
justified  the  complainant  in  filing  the 
bill. 

A  Maryland  Statute  provides  that 
all  fines  imposed  by  the  criminal 
court  of  Baltimore  city  on  persons 
convicted  of  certain  offences,  shall  be 
divided  equally  among  such  dispen- 
saries of  said  city  as  shall  have  had 
under  their  charge  during  the  year 
preceding  a  certain  number  of  pa- 
tients. In  Snowden  v.  Baltimore 
General  Dispensary,  60  Md.  85,  a 
bill  was  filed  by  the  complainant  in 
its  own  behalf,  and  in  the  behalf 
of  all  other  dispensaries,  to  compel 
the  defendant,  formerly  a  sheriff  of 
Baltimore,  to  discover  and  pay  into 
the  court  all  sums  of  money  collected 
by  him  from  fines  imposed  under  the 
statute  in  question,  in  order  that  the 
same  might  properly  be  distributed. 
The  defendant's  demurrer  was  over- 
ruled because  it  was  plain  that  the 
complainant's  remedy  at  law  was  not 
as  certain  and  complete  as  the  rem- 
edy in  equity ;  that  by  a  bill  in  equity 
with  a  prayer  for  discovery,  all  this 
may  be  avoided,  and  the  rights  of  all 
concerned  may  be  finally  settled  in 
one  litigation. 

30.  West  Virginia  O.  &  O.  Land 
Co.  V.  Vinal,  14  W.  Va.  637. 
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not  a  suit  in  equity  concerning  property  within  the  contemplation  of 
a  statute  limiting  the  jurisdiction  of  court  of  equity  of  suits  con- 
cerning property  to  a  certain  amount.^^ 

B.  Pure  Bills  of  Discovlry.  —  a.  In  General.  —  In  the  case  of 
a  pure  bill  of  discovery,  the.  general  rule  is  that  the  plaintiff  must, 
by  his  bill,  show  that  the  action,  in  the  prosecution  or  defense  of 
which  the  discovery  is  sought,  is  of  a  purely  civil  nature ;  otherwise 
a  court  of  equity  cannot  entertain  in  the  bill.^^ 

b.  Action  Bcgtm  or  Contemplated.  —  Again,  in  order  to  compel 
a  discovery  in  aid  of  a  legal  action  or  defense,  it  is  necessary,  and 
must  so  appear  by  the  bill,  that  such  action  has  either  been  already 
begun,  or  is  in  contemplation,^^  and  a  bill  which  does  not  show  this 
is  defective.^* 

Submission  Pending  Before  Arbitrators.  —  Within  this  rule  a  dis- 
covery will  not  be  compelled,  where  it  is  sought  in  aid  of  matters 
submitted  to  be  settled  by  arbitrators.^^ 

c.  Disco'very  to  Determine  Proper  Parties  at  Law.  —  Whether  or 
not  a  bill  of  discovery  will  lie  for  the  purpose  of  ascertaining  who  is 
the  proper  party  against  whom  the  action  at  law  should  be  brought 
is  a  question  as  to  which  the  cases  are  not  uniform.^® 


31.  Schroeppel  v.  Redfield,  5 
Paige    (N.   Y.)    245. 

32.  Day  v.  State,  7  Gill  (Md.) 
321 ;  Broadbent  v.  State,  7  Md.  416. 

Sureties  against  whom  an  adminis- 
trator upon  the  estate  of  a  deceased 
distributee  and  the  guardian  of  an- 
other distributee  have  instituted  ac- 
tions at  law  are  entitled  to  discover 
of  the  amount  that  each  of  the  dis- 
tributees has  received  in  any  manner 
from  the  estate.  Fletcher  v.  Faust, 
22  Ga.  559. 

33.  Buckner  v.  Ferguson,  44  Miss. 
677;  Wolf  V.  Wolf,  2  Har.  &  G. 
(Md.)  382,  18  Am.  Dec.  313;  Hadley 
V.  Fowler,  12  Abb.  Pr.  (N.  S.)  (N. 
Y.)   244. 

Discovery  itself  is  an  acknowledged 
independent  source  of  equitable  juris- 
diction, but  the  jurisdiction  is  aux- 
iliary, and  a  suit  for  that  purpose 
must  be  limited  to  the  legitimate 
functions  of  furnishing  evidence  in 
aid  of  a  pending  or  anticipated  ac- 
tion. The  pendency  of  such  action, 
or  its  anticipation,  and  that  the  dis- 
covery will  be  material  to  support 
the  plaintiff's  cause  of  action,  or  the 
defendant's  defense,  as  the  case  may 
be,  must  be  averred.  Virginia  &  Ala- 
bama Min.  &  Mfg.  Co.  V.  Hale,  93 
Ala.  542,  9  So.  256. 
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34.  United  N.  J.  R.  R.  &  C.  Co. 
V.  Hoppock,  28  N.  J.  Eq.  261,  re- 
versing 27  N.  J.  Eq.  286,  wherein  the 
court  said :  "  The  office  of  such  a 
bill  is  to  compel  a  discovery  of  fact 
resting  in  the  knowledge  of  the  de- 
fendant, in  order  to  maintain  a  right 
in  a  court  of  common  law.  2  Story 
Eq.  §  1,483.  It  is  an  elementary 
principle  that  courts  of  equity  will 
not  compel  a  disclosure  from  a  de- 
fendant, unless  it  not  only  appears 
that  such  disclosure  is  needed  to 
properly  prosecute  or  defend  an  ac- 
tion at  law,  but  also  that  it  is  to  be 
used  in  such  an  action.  It  is  a  gen- 
eral rule  that  every  bill  of  discovery 
is  sought  in  aid  of  some  judicial  pro- 
ceeding commenced,  or  at  least  con- 
templated." 

35.  Wellington  v.  Mcintosh,  2 
Atk.  569 ;  Street  v.  Rigby,  6  Ves.  821. 

36.  That  a  bill  may  be  maintained 
for  such  purpose,  see :  Angell  v. 
Angell,  I  Sim.  &  S.  83;  London  v. 
Levy,   8   Ves.   404. 

Compare  Opdyke  v.  Marble,  44 
Barb.  (N.  Y.)  64,  which  was  an  ap- 
plication for  a  discovery  in  and  of  an 
action  at  law  brought  upon  the  pub- 
lication of  a  libel  in  a  newspaper. 
The  petitioner  showed  that  he  did 
not   know   the  names  of  the  editors 
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d.  Principal  Action  Against  Public  Policy.  —  A  discovery  will 
not  be  compelled  in  aid  of  another  action  where  the  principal  action 
in  aid  of  which  discovery  is  sought  is  not  maintainable,  because  it 
is  against  public  policy.^^ 

e.  Other  Court  Competent  to  Grant  Relief.  —  Discovery  in  aid  of 
an  action  pending  in  another  court  will  not  be  granted  where  such 
other  court  is  itself  competent  to  grant  the  relief  sought.^^ 

2.  As  Respects  the  Parties  to  the  Discovery.  —  A.  Title  or  Inter- 
est OF  Complainant.  —  To  entitle  the  complainant  in  equity  to 
compel  a  discovery  from  the  defendant,  he  must  show  a  perfect  prima 
facie  right  to  the  discovery  which  he  seeks,  or  that  he  has  an  interest 
in  the  subject  matter  thereof  before  he  can  call  upon  the  defendant 


and  publishers  of  the  paper,  but  was 
informed  and  believed  that  the  de- 
fendants were  among  them  and  had 
some  connection  with  them ;  that  the 
information  was  necessary  to  enable 
him  to  prepare  his  complaint  in  the 
action  at  law.  The  court  held  that 
the  discovery  could  not  be  had,  but 
did  so  without  referring  in  any  way 
to  any  authority  or  decided  case. 

Although,  as  a  general  rule,  a  bill 
of  discovery  does  not  lie  for  the  pur- 
pose of  determining  whom  the  plain- 
tiff therein  may  sue  at  law,  yet  if  the 
bill  alleges  that  the  defendants  have 
been  sued  at  law  as  late  partners  and 
sets  out  enough  to  show  that  a  good 
cause  of  action  has  been  alleged 
against  them  as  such  copartners,  and 
that  the  defendants  have  filed  a  plea 
in  abatement  denying  a  copartner- 
ship composed  of  the  defendants, 
they  may  be  required  to  discover 
whether  they  were  such  partners,  to 
aid  the  plaintiff  in  maintaining  his 
side  of  the  issue  thereby  tendered. 
Hurricane  Tel.  Co.  v.  Mohler,  51 
W.  Va.  I,  41  S.  E.  421. 

Membership  in  Foreign  Corpora- 
tion—  A  bill  of  discovery  may  be 
resorted  to  by  a  judgment  creditor 
of  a  foreign  corporation  for  the  pur- 
pose of  compelling  disclosure  from 
officers  residing  in  the  state  where 
the  bill  is  filed  and  in  whose  custody 
the  corporate  books  are,  of  the  names 
of  the  stockholders  of  the  corpora- 
tion and  of  the  number  of  shares 
held  by  each  in  order  to  enforce  in  a 
proper  action  in  the  courts  of  the 
state  where  the  corporation  is  domi- 
ciled, a  personal  liability  imposed 
upon   stockholders   of   a   corporation 


by  the  laws  of  that  state.  Post  v. 
Toledo  C.  &  St.  L.  R.  Co.,  144  Mass. 
341.  II  N.  E.  540,  59  Am.  Rep.  86. 

37.  King   v.   Burr,  3   Meriv.   693; 
Wallis  V.  Portland,  3  Ves.  494. 

38.  Gelston  v.  Hoyt,  i  Johns.  Ch. 
543,  in  this  case  Chancellor  Kent 
said:  "If  a  bill  seeks  discovery  in 
aid  of  the  jurisdiction  of  a  court  of 
law,  it  ought  to  appear  that  such  aid 
is  required.  If  a  court  of  law  can 
compel  the  discovery,  a  court  of 
equity  will  not  interfere;  and  facts, 
which  depend  upon  the  testimony 
of  witnesses  can  be  procured  or 
proved  at  law,  because  courts  of  law 
can  compel  the  attendance  of  wit- 
nesses. It  is  not  denied,  in  this  case, 
but  that  every  fact  material  to  the 
defense,  at  law,  can  be  proved  by  the 
ordinary  means,  at  law,  without  re- 
sorting to  the  aid  of  this  court.  The 
plaintiffs  did  not  come  here  for  any 
such  aid,  and  it  ought  not  to  be  af- 
forded unless  they  call  for  it,  and 
show  it  to  be  necessary.  I  should 
presume,  from  the  bill  itself,  that 
every  material  fact  relative  to  the 
ownership  of  the  vessel  could  be 
commanded  without  resorting  to  this 
court;  and  such  trials  at  law  are  not 
to  be  delayed,  and  discoveries  re- 
quired, when  the  necessity  of  such 
delay  and  discovery  is  not  made  to 
appear.  This  would  be  perverting 
and  abusing  the  powers  of  this  court. 
Unless,  therefore,  the  bill  states,  af- 
firmatively, that  the  discovery  is 
really  wanted  for  the  defense  at  law, 
and  also  shows  that  (he  discovery 
might  be  material  to  that  defense, 
it  does  not  appear  to  be  reasonable 
and  just  that  the  suit  at  law  should 
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to  answer;^®  in  short,  a  mere  stranger  cannot  maintain  a  bill  of 
discovery.*** 

B.  TiTi.K  OR  Interest  of  Defendant.  —  a.  In  General.  —  Where 
a  bill  in  equity  is  filed  for  discovery  and  relief,  no  person  can  be 
made  a  party  to  it  who  is  unaffected  by  the  relief,  notwithstanding 
he  might  give  important  discovery.*^  Nor  will  equity  entertain  a  bill 
of  discovery  when  filed  against  a  person  who  is  not  a  party  to  the 
principal  action  at  law  in  aid  of  which  discovery  is  sought,  even 
although  such  person  is  the  substantial  party  in  interest  in  that 
action  ;*^  in  other  words,  the  rule  is  well  settled  that  no  bill  of  dis- 
covery will  lie  against  one  who  is  a  mere  witness.*^ 

b.  Corporations.  —  Corporations  are  an  exception  to  the  general 
rule  that  a  mere  witness  cannot  be  made  a  party  defendant  to  a  bill 
of  discovery.  Corporations  do  not  answer  on  oath,  and  the  only  way 
in  which  a  discovery  can  be  obtained  from  them  is  through  the 


be  delayed.  The  bill  is,  therefore, 
defective  and  insufficient  in  this  point 
of  view." 

39.  Van  Kleeck  v.  Reformed 
Protestant  Dutch  Church,  20  Wend. 
(N.  Y.)  457. 

Compare  Minor  v.  Gaw,  11  Smed. 
&  M.  (Miss.)  322,  an  action  upon 
an  open  account  by  a  firm  for 
the  use  of  a  third  person  wherein  it 
is  held  that  a  bill  of  discovery  by 
one  member  of  th;  firm  against  the 
defendant  is  not  demurrable  merely 
because  it  is  filed  by  one  of  the  nom' 
inal  plaintiflfs. 

It  is  incumbent  upon  the  complain- 
ant to  make  it  appear  that  he  has  a 
substantial  interest  in  the  subject 
matter  and  that  the  relief  sought  will 
have  the  effect  of  protecting  that  in- 
terest. In  other  words  a  court  of 
equity  will  not  compel  discovery  un- 
less the  party  seeking  it  alleges  at 
least  enough  to  show  that  he  may 
derive  some  benefit  from  forcing  his 
adversary  to  disclose  the  truth. 
Cortland  Wagon  Co.  v.  Gordy,  98 
Ga.  527,  25  S.  E.  574,  holding  that 
"-there  was  no  error  in  dismissing 
on  demurrer  a  creditor's  petition 
against  an  insolvent  debtor  and  cer- 
tain of  his  creditors  to  whom  he  had 
given  mortgages,  there  being  no  valid 
attack  upon  one  of  them,  the  attack 
upon  the  others  not  being  direct  and 
unequivocal,  but  of  a  '  fishing,'  un- 
certain and  doubtful  nature,  and  the 
petition  as  a  whole  not  showing  af- 
firmatively that  even  if  the  mortgages 
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thus  attacked  should  be  set  aside,  the 
plaintiffs  would  realize  anything  from 
the   insolvent  debtor's  estate." 

40.  Beeden  v.  Dore,  2  Ves.  445. 

41.  Reddington  v.  Lanahan,  59 
Md.  429,  so  holding  on  the  ground 
that  as  against  himself  discovery  is 
needless,  and  as  against  the  other 
parties  it  would  be  unavailing  be- 
cause the  discovery  so  obtained  is 
not  available  against  any  other  per- 
son, not  even  against  another  de 
fendant  to  the  same  bill. 

It  is  no  longer  the  practice  to 
join,  as  defendants  in  a  suit  in 
equity,  for  the  purpose  of  discovery 
and  costs  against  them,  those  who  are 
not  proper  parties  on  other  grounds. 
Alexander  v.  Davis,  42  W.  Va.  465. 
26  S.  E.  291. 

42.  Burgess  v.  Smith,  2  Barb.  Ch. 
(N.  Y.)  276. 

Contra.  — Carter  v.  Jordan,  15  Ga. 
76. 

Compare.  —  Mclntyre  v.  Mancius, 
16  Johns.   (N.  Y.)   592. 

43.  Fenton  v.  Hughes,  7  Ves.  287; 
Carter  v.  Jordan,  15  Ga.  76;  Post  v. 
Boardman,  10  Paige  (N.  Y.)  580; 
Yates  V.  Monroe,  13  111.  212. 

See  also  Hurricane  Tel.  Co.  v. 
Mohler,  51  W.  Va.  i,  41  S.  E.  421, 
wherein  the  court  said :  "  The  inter- 
est of  the  defendant  must  be  clearly 
set  out  in  the  bill." 

The  Reason  for  not  permitting  dis- 
covery of  a  defendant,  who  is  a  mere 
witness,  is  that  he  may  be  examined 
in  the  suit  as  a  witness,  and  there  is 
no  ground  to  make  him  a  party  to 
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medium  of  their  agents  and  officers  by  making  them  parties  defend- 
ant and  compelling  them  to  answer  the  bill**  and  it  is  no  reason  for 
a  corporation  to  refuse  to  answer  that  its  officers  and  agents  are 
made  competent  witnesses  for  either  party  by  statute;*'  although  it 


the  bill  since  his  answer  would  not 
be  evidence  against  any  other  person 
in  the  suit.  Detroit  Copper  &  Brass 
Roll.  Mills  V.  Ledwidge,  162  III.  305, 
44  N.   E.  751,  aiUrining  58  111.   App. 

351. 

A  Bill  of  Discovery  Will  Not  Lie 
Against  a  Debtor  for  the  purpose  of 
discovering  the  names  and  addresses 
of  the  persons  owing  accounts  to 
him.  Detroit  Copper  &  Brass  Roll. 
Mills  V.  Ledwidge,  162  111.  305,  44 
N.  E.  751,  affirming  58  111.  App.  351, 
so  holding  because  in  such  case  the 
debtor  would  be  a  mere  witness. 
See  also  Bigelow  v.  Andress,  31  111. 
322. 

44.  Fulton  Bank  v.  Sharon  Canal 
Co.,  I  Paige  (N.  Y.)  219;  Vermilyea 
V.  Fulton  Bank,  i  Paige  (N.  Y.)  27'' 
Virginia  &  Ala.  Min.  &  Mfg.  Co.  v. 
Hale,  93  Ala.  542,  9  So.  256. 

"  Corporations  cannot  answer  under 
oath,  but  only  under  their  common 
seal ;  and  for  this  reason,  in  order  to 
prevent  a  failure  of  justice,  it  has 
long  been  the  settled  law  in  this 
country  and  in  England,  when  a  dis- 
covery is  desired,  to  make  such  of 
the  officers  or  individual  corporators 
as  are  supposed  to  be  personally  cog- 
nizant of  the  facts  wanted,  parties- 
defendant  along  with  the  company  it- 
self. The  convenience  of  this  prac- 
tice has  made  its  adoption  a  neces- 
sity, notwithstanding  the  general  rule 
in  equity  that  a  mere  witness  shall 
not  be  made  defendant  to  a  bill." 
Roanoke  St.  R.  Co.  v-_  Hicks,  96  Va. 
510,  32   S.   E.  295. 

In  a  bill  of  discovery  against  a 
corporation  it  is  the  usual  practice  to 
join  the  clerk  or  other  principal  offi- 
cer of  the  corporation  as  a  party  to 
the  suit.  Continental  Nat.  Bank  v. 
Heilman,  66  Fed.  184,  wherein  the 
court  quoting  from  Lord  Eldon  in 
Fenton  v.  Hughes,  7  Ves.  287,  said : 
"  The  principle  upon  which  the  rule 
has  been  adopted  is  very  singular. 
It  originated  with  Lord  Talbot,  who 
reasoned  thus  upon  it :  '  that  you  can- 
not have  a  satisfactory  answer  from 


a  corporation,  therefore  you  make 
the  secretary  a  party,  and  get  from 
him  the  discovery  you  cannot  be  sure 
of  having  from  them ;  and  it  is  added 
that  the  answer  of  the  secretary  may 
enable  you  to  get  better  information.' 
This  rule  of  practice  is  extremely 
questionable,  if  it  were  now  to  be 
considered  for  the  first  time,  but  it 
has  so  long  and  universally  prevailed 
without  objection  that  it  must  be  con- 
sidered established.  But,  while  this 
is  the  usual  practice,  it  is  not  neces- 
sary to  make  any  officer  of  a  corpora- 
tion a  party  to  such  a  bill." 

The  Former  as  Well  as  the  Pres- 
ent Officers  of  a  Corporation  can  be 
made  parties  to  a  bill  against  the 
corporation  and  compelled  to  make 
discovery  of  facts  within  their 
knowledge  and  especially  when  it  re- 
lates to  their  official  acts.  Fulton 
Bank  v.  Sharon  Canal  Co.,  i  Paige 
(N.  Y.)  219. 

In  a  suit  by  corporate  stockhold- 
ers against  the  corporation  itself,  its 
president  and  such  directors  as  are 
known  to  the  complainant,  the  right 
to  disclosure  of  information  from 
the  defendant  officers,  as  to  the  man- 
agement and  affairs  of  the  corpora- 
tion, is  not  affected  by  a  right,  if  any 
such  exists,  to  compel  by  mandamus 
the  production  of  the  books  and  pa- 
pers of  the  corporation,  because  the 
latter  remedy  would  not  be  complete 
and  adequate.  Weir  v.  Bay  State 
Gas  Co.,  91  Fed.  940. 

45.  Indianapolis  Gas  Co.  v.  In- 
dianapolis, 90  Fed.  196,  where  the 
court  said :  "  Whatever  force  this 
suggestion  may  be  entitled  to  where 
a  discovery  is  sought  from  a  natu- 
ral person,  it  has  none  in  such  a  case 
as  the  present,  for  the  corporation 
cannot  be  sworn  and  examined  as  a 
witness,  and  it  is  apparent  that  in 
many  cases  a  discovery  by  a  corpora- 
tion may  be  more  beneficial  and  im- 
portant to  the  attainment  of  the  ends 
of  justice  than  would  be  a  reliance 
exclusively  upon  the  examination  of 
its  officers  and  employes  of  the  cor- 

Vol.  IV 


700 


DISCOVERY. 


is  held  that  the  joinder  of  the  clerk  or  other  principal  corporate 
officer  is  not  necessary."  Where  an  officer  of  a  corporation  is  made 
a  party  defendant  for  the  purpose  of  obtaining  a  discovery  as  against 
the  corporation,  no  relief,  either  general  or  special,  should  be  prayed 
against  such  officer  ;*^  but  it  is  necessary  for  the  complainant  to  show 
in  his  bill  that  the  defendant  officers  are  acquainted  with  the  facts 
as  to  which  discovery  is  sought/® 

c.  Fraud.  —  A  bill  of  discovery  may  be  filed  against  several  per- 
sons relative  to  matters  of  the  same  nature  forming  a  connected 
series  of  acts,  all  intended  to  defraud  and  injure  the  complainant, 
and  in  which  all  the  defendants  were  more  or  less  concerned, 
though  not  jointly  in  each  act.*^ 

d.  Infants.  —  At  equity  infants  could  not  be  made  parties  defend- 
ant to  a  pure  bill  of  discovery,  because  they  could  not  answer  under 
oath.'^" 

C.  Ability  op  Defendant  to  Make  Discovery.  —  A  bill  of 
discovery  is  demurrable  if  it  fails  to  show  that  the  defendant  is 
capable  of  making  the  discovery  sought." 


poration.  .  .  .  It  is  clear  that  the 
examination  of  the  officers  and  offices 
of  the  corporation  can  in  no  event 
be  the  exact  eauivalent  of  a  discov- 
ery by  the  corporation  itself."  See 
also  Continental  Nat.  Bank  v.  Heil- 
man,  66  Fed.  184,  a  suit  in  equity  in 
which  the  corporation  was  alleged  to 
be  possessed  of  facts  essential  to  the 
defense  which  the  defendants  did  not 
possess  and  could  not  acquire, 
except  by  obtaining  a  discovery 
through  the  answer  of  the  corpora- 
tion, and  the  court  said:  "The  ex- 
amination of  its  officers  as  witnesses 
can  in  no  event  be  the  exact  equiva- 
lent of  a  discovery  by  the  corporation 
itself  throueh  an  answer  made  under 
its  corporate  seal." 

46.  Indianapolis  Gas  Co.  v.  In- 
dianapolis, 90  Fed.  196. 

47.  Mclntvre  v.  Trustees  of  Un- 
ion College,  '6  Paige  (N.  Y.)  239, 
holding  also  that  the  prayer  of  the 
bill  should  be  so  framed  as  to  show 
distinctly  that  the  relief  sought  is  in- 
tended to  be  confined  to  the  corpo- 
ration and  that  no  relief  whatever  is 
asked  as  to  the  officer. 

48.  Many  v.  Beekman  Iron  Co., 
9  Paige  (N.  YT)  188,  holding  that 
it  is  sufficient  if  it  appears  that  the 
facts  charged  are  material  to  the  re- 
lief sought  against  the  corporation 
and  are  known  to  the  officers  or 
agents  as  such,  especially  where  the 
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discovery  relates  to  transactions  with 

them  and  in  that  character. 

49.  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.    (N.  Y.)    139. 

A  judgment  creditor  exhibiting  a 
bill  under  the  New  Jersey  statute 
(Gen.  Stat.  p.  389,  §§88-94)  for  dis- 
covery in  chancery  of  property  and 
rights  in  equity  of  the  judgment 
debtor,  and  the  application  thereof 
towards  satisfaction  of  his  judg- 
ment, may  make  party  defendant  any 
one  to  whom  he  alleges  the  judg- 
ment debtor  has  made  a  fraudulent 
or  voluntary  transfer,  or  who  holds 
property  or  other  things  in  action  in 
trust  for  such  debtor,  and  on  appro- 
priate prayer  may  obtain  relief 
against  such  defendant  under  that 
bill.  New  Jersey  Lumb.  Co.  v.  Ryan, 
57  N.  J.  Eq.  330,  41  Atl.  839. 

50.  Leggett  V.  Sellon,  3  Paige  (N. 
Y.)  84. 

51.  Horton  v.  Moseley,  17  Ala. 
794;   Sullivan  v.  Lawler,  72  Ala.  72- 

A  bill  of  discovery  must  be  for 
matters  which  lie  in  the  knowledge 
of  the  defendant  and  must  call  for 
something  which  it  is  not  within  the 
complainant's  power  to  set  up  in  his 
bill.     Buckner  v.  Ferguson,  44  Miss. 
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mination of  the  plaintiff's  claims,  is 
charged  to  rest  in  the  knowledge  of 
the  defendant,  or  must,  of  necessity, 
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D.  Non-Resident  Party.  —  A  bill  for  discovery  alone  will  lie 
against  a  person  not  within  the  jurisdiction  of  the  court  of  equity.^^ 

3.  As  Respects  the  Subject  Matter  of  the  Discovery.  —  A.  Neces- 
sity.—  a.  Bill  for  Discovery  and  Relief.  —  Where  a  bill  in  equity 
is  filed  not  for  discovery  alone,  but  also  for  relief,  and  seeks  to  with- 
draw from  the  jurisdiction  of  a  court  of  law  a  matter  of  strictly  legal 
cognizance,  it  must  be  shown  by  the  bill  that  the  discovery  sought- is 
indispensable  to  the  ends  of  justice  —  in  short,  that  the  facts  as  to 
which  discovery  is  sought  lie  exclusively  within  the  knowledge  of  the 
defendant,  and  can  not  be  otherwise  proved  than  by  the  defendant's 
answer.^'     This  rule  applies  only  where  the  demand  is  one  cognizable 


be  within  his  knowledee,  and  is,  con- 
sequently, the  subject  of  a  part  of  the 
discovery  sought  by  the  bill,  a  pre- 
cise allegation  is  not  necessary. 
Bennett  v.  Woolfolk,  15  Ga.  213. 

52.  Carter  v.  Jordan,  15  Ga.  76, 
wherein  the  court  said:  "The 
question  of  jurisdiction  as  connected 
with  the  residence  of  the  defendant, 
does  not  extend  to  bills  for  mere  dis- 
covery. The  rule  of  law  —  the  con- 
stitutional rule  —  is  confined  to  the 
trying  of  cases.  Bills  of  discovery  are 
proceedings,  not  for  trying  cases,  but 
merely  for  obtaining  evidence.  That 
they  should  be  brought  in  the  county 
of  the  residence  of  the  defendant, 
and  nowhere  else,  is  not  within  the 
rule,  or  the  grounds  and  principles 
of  the  rule." 

In  Arnold  v.  Sheppard,  6.  Ala.  289, 
it  was  held  that  the  Alabama  statute 
empowering  courts  of  equity  to  pro- 
ceed against  absent  defendants,  in- 
vested those  courts  with  jurisdiction 
for  bills  of  discovery  in  aid  of  the 
prosecution  or  defense  of  an  action 
pending  in  any  of  the  courts  of  law 
of  that  state,  or  with  respect  to 
property  within  it 

53.  United  States.  — QecW  Nat. 
Bank  v.  Thurber,  59  Fed.  913. 

Alabama.  —  Wolfe  v.  Underwood, 
96  Ala.  329,  II  So.  44;  Perrine  v. 
Carlisle,  19  Ala.  686;  Shackelford  v. 
Bankhead,  72  Ala.  476;  Continental 
Life  Ins.  Co.  v.  Webb,  54  Ala.  688. 

Georgia.  —  Green  v.  Carey,  12  Ga. 
601 ;  Merchants'  Bank  v.  Davis,  3 
Ga.  112;  Beall  v.  Blake,  10  Ga.  449. 

Illinois.  —  New  Era  Gas  Fuel  Co. 
V.  Shannon,  44  111.  App.  477;  Ven- 
num  V.  Davis,  35  111.  5^. 

Mississippi.  —  Boyd  v.  Swing,  38 
Miss.  182. 


New  York.  —  March  v.  Davison,  9 
Paige  580. 

Virginia.  —  Collins  v.  Sutton,  94 
Va.  127,  26  S.  E.  415. 

See  also  Childress  v.  Morris,  23 
Gratt.  (Va.)  802.  Compare  Metier 
V.  Metier,  19  N.  J.  Eq.  457- 

In  Wood  V.  Hudson,  96  Ala.  469, 
II  So.  530,  a  bill  in  equity  for  dis- 
covery and  an  accounting,  it  was 
held  that  an  averment  that  the  com- 
plainant "  did  not  know  and  had  no 
means  of  knowing,  or  way  of  procur- 
ing the  necessary  information  to  en- 
able him  to  state  the  account," 
showed  that  a  discovery  was  neces- 
sary and  that  a  demurrer  to  the  bill 
on  the  ground  that  the  complainant 
had  an  adequate  remedy  at  law 
should    not    be    sustained. 

In  Virginia  &  Alabama  Min.  &  Mfg. 
Co.  V.  Hale,  93  Ala.  542,  9  So.  256,  it 
was  insisted  that  the  bill  did  not  aver 
that  the  complainants  were  unable  to 
prove  the  facts  upon  which  they  re- 
lied for  final  relief  otherwise  than 
by  the  answer  of  the  defendant,  but 
that  on  the  contrary  it  showed  that 
they  could  be  proved  otherwise.  The 
contract  out  of  which  the  litigation 
grew  was  one  by  which  the  defend- 
ant agreed  to  guarantee  to  the  com- 
plainants the  exclusive  sale  of  all 
coal  mined  by  the  defendant,  or  un- 
der its  control,  between  certain  dates, 
and  to  furnish  the  complainants  at 
the  ruling  market  price,  such  coal  as 
might  be  necessary  to  supply  their 
demands.  The  bill  alleged  that  the 
defendant  operated  and  controlled 
several  mines  and  prayed  for  an  ac- 
counting of  the  quantity  mined,  the 
ruling  market  prices  at  each  mine, 
and  the  profits  which  the  complain- 
ants   would    have    realized    had    the 
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at  law." 

b.  Pure  Bills  of  Discovery.  —  In  the  case  of  pure  bills  of  discov- 
ery, whether  or  not  it  is  necessary  for  the  bill  to  show  that  discovery 
is  indispensable  is  a  question  as  to  which  the  authorities  are  not 
uniform.^^     And  there  are  intermediate  rulings  that  such  an  affirma- 


cootract  been  performed  by  the  de- 
fendant. The  averments  of  tha  bill 
were  "  that  defendant  has  refused  to 
account  to  complainants  for  anything, 
or  as  to  the  coal  mined  or  controlled 
by  them,  and  that  to  learn  with  any- 
thing like  accuracy  the  amounts  of 
coal  mined  by  them  a  discovery  from 
them  through  their  officers,  books 
and  agents,  is  absolutely  necessary;" 
also,  "  complainants  are  advised  that 
by  reason  of  the  fact  that  all  the 
data  and  information  necessary  to  fix 
the  amounts  which  defendant  should 
pay  to  complainants  rest  peculiarly 
in  the  knowledge  of  defendant,  and 
cannot  be  ascertained  except  by  dis- 
covery from  defendant  of  the  amount 
of  coal  mined  or  controlled  by  them, 
the  costs  of  mining  the  same,  and 
the  ruling  prices  thereof,  they  have 
no  full  and  adequate  remedy  at  law." 
The  bill  alleged  that  the  facts  rested 
peculiarly  within  the  knowledge  of 
the  defendant  and  that  a  discovery 
was  absolutely  necessary  to  ascertain 
them,  and  it  was  held  that  these  al- 
legations satisfactorily  showed  that 
the  facts  could  not  be  otherwise 
proved  than  by  discovery,  and  that 
accordingly  the  bill  sufficiently 
averred  the  inadequacy  of  the  rem- 
edy at  law  occasioned  by  the  neces- 
sity of  discovery  as  preliminary  re- 
lief. 

In  Nashville  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam 
Co.,  83  Fed.  26,  a  suit  in  equity  for 
the  infringement  of  a  patent,  the  de- 
fendant urged  as  a  ground  for  re- 
fusing to  answer  interrogatories  to 
the  complainant's  bill  that  the  in- 
terrogatories were  for  a  discovery  in 
aid  of  an  accountinsr,  and  that  as  an 
accounting  would  not  be  necessary  if 
any  of  its  defenses  prevail,  answers 
to  the  interrogatories  ought  not  now 
to  be  required;  but  it  was  held  that 
the  objection  was  without  merit  be- 
cause one  of  the  issues  presented  by 
the  bill  and  answer  was  infringement 
or  non-infringement,  and  that  the  in- 
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terrogatories     propounded    went     di- 
rectly to  this  issue. 

Where  a  party  seeks  to  be  heard 
in  equity  on  the  ground  that  he  is 
entitled  to  discovery  and  his  bill  and 
exhibits  show  that  he  already  has  the 
information  which  he  pretends  to 
seek  by  his  prayer  for  discovery, 
such  prayer  will  not  entitle  him  to 
relief  in  equity.  Harr  v.  Shaffer,  45 
W.  Va.  709,  31   S.  E.  905. 

54.  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  795- 

55.  That  showing  of  indispensa- 
bility  of  discovery  is  necessary  see : 
Montague  v.  Dudham,  2  Ves.  398; 
Robson  V.  Doyle,  191  111.  566,  61  N. 
E.  435 ;  March  v.  Davison,  9  Paige 
(N.  Y.)  580;  Russell  v.  Dickeschied, 
24  W.  Va.    61. 

See  also  Cecil  Nat.  Bank  v.  Thur- 
ber,  59  Fed.  913 ;  Atlantic  Ins.  Co.  v. 
Lunar,  i  Sandf.  Ch.  (N.  Y.)  91; 
Gorman  v.  Banigan,  22  R.  I.  22,  46 
Atl.  38. 

Compare  Gelston  v.  Hoyt,  i  Johns. 
Ch.  (N.  Y.)  543;  Seymour  v.  Sey- 
mour, 4  Johns.  Ch.   (N.  Y.)  409. 

Contra.  —  Vaughn  v.  Central  Pac. 
R.  Co.,  4  Sawy.  280,  28  Fed.  Cas. 
No.  16,897;  Crothers  v.  Lee,  29  Ala. 
S37 ;  Sullivan  v.  Lawler,  72  Ala.  72 ; 
Norwich  &  W.  R.  Co.  v.  Storey,  17 
Conn.  364;  Little  v.  Cooper,  10  N.  J. 
Eq.  273;  Whitesides  v.  Lafferty,  9 
Humph.  (Tenn.)  27.  Compare  Con- 
tinental Life  Ins.  Co.  v.  Webb,  54 
Ala.  688. 

Where  no  relief  is  asked  in  the 
bill  by  way  of  interference  in  the 
action  at  law  in  aid  of  which  discov- 
ery is  sought,  although  the  bill  does 
not  aver  that  discovery  is  material, 
and  that  the  complainant  cannot 
prove  the  facts  without  such  discov- 
ery, those  facts  are  sufficiently  shown 
by  an  averment  showing  substan- 
tially that  the  matters  charged  are 
peculiarly  within  the  exclusive 
knowledge  of  the  defendant.  Howell 
V.  Ashmore,  9  N.  J.  Eq.  82,  57  Am. 
Dec.  371. 
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tive  showing  is  necessary  only  when  the  complainant  asks  the  inter- 
position of  equity  to  stay  the  proceedings  at  law  either  by  a  tempo- 
rary injunction  or  otherwise. ^^ 

Bill  Filed  in  Aid  of  Contemplated  Action.  —  Where  a  bill  is  filed  for 
discovery  and  in  aid  of  a  contemplated  action  it  is  usual  to  aver  in 
the  bill  that  the  discovery  is  necessary  to  enable  the  complainant  to 
commence  his  action  at  law.^^ 

B.  Materiality,  Relevancy,  Etc.  —  a.  In  General.  —  In  all 
cases,  whether  the  bill  is  for  discovery  merely  or  is  for  discovery  and 
relief,  it  is  essential  that  the  bill  show  that  the  facts  sought  to  be 
discovered  are  material  and  relevant.^^ 


56.  Leggett  v.  Postley,  2  Paige 
(N.  Y.)  599;  March  v.  Davison, 
9  Paige  (N.  Y.)  580;  Turner  v. 
Dickerson,  9  N.  J.  Eq.  140. 

Where  a  simple  bill  of  discovery 
in  aid  of  an  action  at  law  shows  that 
the  complainant  has  a  good  cause  of 
action  against  the  defendant  in  the 
action  at  law,  and  that  the  discovery 
sought  for  is  material  to  enable  com- 
plainant to  succeed  therein,  it  is  not 
necessary,  except  for  the  purpose  of 
obtaining  an  injunction,  for  the  com- 
plainant to  allege  that  he  cannot  es- 
tablish his  right  at  law  without  a 
discovery  from  the  defendant.  Vance 
V.  Andrews,  2  Barb.  Ch.  (N.  Y.) 
370. 

57.  Buckner  v.  Ferguson,  44  Miss. 
677. 

58.  Alabama.  —  Horton  v.  Mose- 
ley,  17  Ala.  794;  Shackelford  v. 
Bankhead,  72  Ala.  476;  Guice  v.  Par- 
ker, 46  Ala.  616. 

Georgia.  —  Burns  v.  Hill,  19  Ga.  22. 

Maine.  —  Lancy  v.  Randlett,  80  Me. 
169,  13  Atl.  686.  6  Am.  St.  Rep.  169. 

Maryland.  —  Price  v.  Tyson,  3 
Bland  Ch.  392,  22  Am.  Dec.  279. 

Massachusetts.  —  Peck  v.  Ashley, 
12  Mete.  478. 

New  York.  —  Utica  Ins.  Co.  v. 
Lynch,  3  Paige  210;  Leggett  v.  Post- 
ley,  2  Paige  599 ;  Mclntyre  v.  Man- 
cius,  16  Johns.  592;  j\Iarch  v.  Davi- 
son, 9  Paige  580;  Williams  z'.  Harden, 
I  Barb.  Ch.  298;  Jewett  v.  Belden, 
XI   Paige  618. 

"  In  order  to  maintain  a  bill  of  dis- 
covery in  aid  of  a  suit  at  law,  it  is 
necessary  for  the  complainant  to 
show  that  the  information  sought  is 
relevant  and  material  to  the  issue,  or 
to  some  issue  raised  in  such  suit.  He 


must  also  show  that  he  is  justly  enti- 
tled thereto,  as  evidence  in  connec- 
tion with  the  preparation  and  trial  of 
his  case,  and  that  such  evidence  is 
necessary  to  enable  him  fully  to  pros- 
ecute or  defend."  Gorman  v.  Bani- 
gan,  22  R.  I.  22,  46  Atl.  38. 

"  A  plaintiff  is  entitled  to  have  a 
discovery  as  to  two  heads ;  first,  to 
enable  him  to  obtain  a  decree,  or  to 
bring  an  action ;  or  to  ascertain  facts 
material  to  the  merits  of  his  case : 
either  because  he  cannot  prove  them, 
or  in  aid  of  proof,  or  to  save  ex- 
pense; and  ne.xt  he  is  entitled  to  a 
discovery  of  matters  to  substantiate 
his  proceedings  and  make  them  reg- 
ular and  effectual  in  this  court. 
Finch  V.  Finch,  2  Ves.  492 ;  Brereton 
V.  Gamul,  2  Atk.  241 ;  Moodalay  v. 
Morton,  i  Bro.  C.  C.  469.  But  the 
disclosures  thus  called  for  must  be 
pertinent  and  material  to  the  plain- 
tiff's case,  and  necessary  in  order  to 
enable  him  to  recover ;  as  where  an 
executor  was  required  to  say  whether 
he  had  a  sufficiency  of  assets,  and  to 
state  an  account;  if  he  admits  a  suffi- 
ciency of  assets  to  satisfy  the  plain- 
tiff's claim,  he  need  not  answer  as 
to  the  account."  Salmon  v.  Clagett, 
3  Bland   (Md.)    106. 

Disclosure  cannot  be  deemed  ma- 
terial unless  it  really  be  wanted  for 
the  defense  at  law.  Seymour  v. 
Seymour,  4  Johns.  Ch.  (N.  Y.)  409. 
In  this  case  the  plaintiff  was  "only 
apprehensive  that  he  should  not  be 
able  to  make  full  proof  of  the  mate- 
rial facts.  This  is  too  feeble  an 
averment,  a  suggestion  of  too  doubt- 
ful an  import,  and  of  too  diffident  a 
pretension,  to  justify  an  injunction 
staying  a   proceeding  before  a  com- 
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b.  Materiality  Confined  to  Complainant's  Case.  —  And  the  com- 
plainant in  a  bill  of  discovery  is  limited  to  a  discovery  of  such 
material  facts  as  relate  to  his  own  case,  whether  discovery  is  sought 
in  aid  of  the  prosecution  or  defense  of  an  action  at  law,^^  or  is  sought 
by  a  cross-bill  in  aid  of  relief  prayed  therein;*'*'  in  short,  a  bill  of 


petent  tribunal.  Probably,  if  the 
question  on  the  materiality  of  the  dis- 
covery sought  had  arisen  upon  a  de- 
murrer to  the  bill,  and  an  injunction 
staying  the  suit  at  law  in  the  mean- 
time had  not  been  asked  for,  the  ma- 
teriality of  the  discovery  might  not 
have  been  very  nicely  examined." 

The  rule  was  that  equity  would  not 
undertake  to  refuse  a  discovery  on 
the  ground  of  immateriality  unless 
the  case  was  entirely  free  from 
doubt ;  and  if  the  point  was  fairly 
doubtful,  or  open  to  controversy, 
equity  would  grant  the  discovery  and 
leave  the  adjudication  of  the  parties' 
legal  rights  to  courts  of  law.  Thomas 
V.  Tyler,  3  Younge  &  C.  255. 

To  maintain  a  bill  on  the  ground 
of  discovery  alone,  it  must  appear 
that  the  facts  as  to  which  a  discovery 
is  sought  were  material  in  making 
out  the  right  to  relief;  and  hence 
where  the  only  relief  sought  is  in 
reference  to  an  alleged  overcharge  of 
five  per  cent,  in  addition  to  costs  and 
expenses  for  goods  furnished  by  the 
defendant  to  the  plaintiff  under  a 
special  contract,  the  bill  cannot  be 
maintained  on  the  ground  of  discov- 
ery as  to  "  the  various  items  of  ex- 
pense involved  in  the  original  cost 
and  manufacture  of  the  goods." 
Dickinson  v.  Lewis,  34  Ala.  638, 
wherein  the  court  in  so  ruling  said : 
"  Upon  the  case  made  by  the  bill,  it 
was,  therefore,  totally  immaterial  to 
inquire  about  the  cost  of  the  material 
and  manufacturing.  That  was  a 
matter  entirely  outside  of  the  litiga- 
tion commenced  by  the  bill;  and 
when  the  inability  to  make  proof  as 
to  that  matter  is  shown,  the  neces- 
sity of  discovery  as  to  a  material 
matter  does  not  appear.  The  bill 
carefully  excludes  the  idea  that  any 
portion  of  the  cost  of  the  materials 
and  manufacture  was  embraced  in  the 
fraudulent  and  unauthorized  charge 
of  five  per  cent.  From  this  it  re- 
sults that  it  is  not  a  question  of  the 
case   made  by  the  bill,   whether  the 
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five  per  cent,  did  not,  in  part,  cover 
some  of  the  items  of  expense  in  the 
purchase  of  materials  and  manufac- 
ture of  the  clothes." 

The  refusal  of  a  court  of  law  to 
allow  a  defendant  a  further  bill  of 
particulars  of  the  complainant's  de- 
mand is  not  sufficient  ground  to  au- 
thorize the  defendant  to  file  a  bill  of 
discovery  in  a  court  of  equity  as  to 
the  grounds  of  the  action  at  law 
where  the  bill  shows  no  right  to  any 
discovery  and  sets  forth  no  matters 
material  to  the  defense  at  law. 
Nieury  v.  O'Hara,  i  Barb.  (N.  Y.) 
484. 

59.  England.  —  Sackville  v.  Ayles- 
worth,  I  Vern.  105;  Allan  v.  Allan, 
15  Ves.  131. 

United  States.  —  Kelley  v.  Boett- 
cher,  85  Fed.  55. 

Connecticut.  —  Downie  v.  Nettle- 
ton,  61  Conn.  593,  24  Atl.  977. 

Maryland.  —  Cullison  v.  Bossom,  i 
Md.  Ch.  9S. 

MassacJiusctts.  —  Haskell  v.  Has- 
kell, 3  Cush.  540. 

New  Jersey.  —  I'hompson  v.  Engle, 
4  N.  J.  Eq.  271. 

New  York.  —  Powers  v.  Elmen- 
dorf,  4  How.  Pr.  60;  Atlantic  Ins. 
Co.  V.  Lunar,  i  Sandf.  Ch.  91 ;  Lane 
V.  Stebbins,  9  Paige  622;  March  v. 
Davison,  9  Paige  580;  Deas  v.  Har- 
vie.  2  Barb.  Ch.  448. 

FiVgmi'a.  —  Norfolk  &  W.  R.  Co. 
V.  Postal  Tel.  C.  Co.,  88  Va.  932,  14 
S.  E.  689. 

60.  Sunset  Tel.  &  Tel.  Co.  v.  City 
of  Eureka,  122  Fed.  960.  The  court 
said:  "The  discovery  prayed  for  re- 
quires the  plaintiff  to  disclose  fully 
any  permission  or  consent  ever  ob- 
tained by  plaintiff  to  erect  or  main- 
tain poles  or  wires  in  the  city  of 
Eureka;  whether  the  company  has 
more  than  one  line  running  out  of 
Eureka  and  Humboldt  county; 
whether  messages  sent  out  of  the 
state  must  go  through  San  Fran- 
cisco; whether  subscribers  desiring 
to  telephone  to  a  point  out  of  Eureka 
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discovery  must  not  be  a  mere  fishing  bill.®^ 


must  not  first  ask  the  central   office 
to  connect  with  the  line  running  out 
of  the  city ;  whether  an  extra  charge 
is   not    made    for     such     connection ; 
how  long  a  telegraph  instrument  has 
been    maintained    in     the     company's 
office  in  Eureka  for  actual  use ;  the 
exact  number  of  interstate  telegrams 
and     intrastate     telephone     messages 
that    have    been    sent    from    and    re- 
ceived  in   the  office   in   Eureka  each 
month  from  January  i,  1901,  to  July 
I,    1902,    and    the     amount     received 
therefor;   the   exact  number  of   tele- 
graph and  telephone  messages  sent  by 
subscribers  in  Eureka  to  the  central 
office  to  be  sent  out  of  the  state  each 
month    during   such   period ;   the   ex- 
act nurfrber  of  telephone  connections 
made  between  subscribers  in  Eureka 
and  gpints   (specifying  them)   out  of 
the  state   each   month   from  January 
I,  1901,  to  July   I,  1902;  the  number 
of  subscribers  to  the  telephone   sys- 
tem   in    Eureka    each    month    from 
January  i,  1901,  to  July  i,  1902;  the 
exact    number    of     subscribers     who 
have  used  the  lines  of  the  company 
running  to  their  homes  or  places  of 
business   from   the  central   office,   for 
intrastate       business,      during      said 
time;    the    value    of    the     company's 
plant,  etc. ;  the  gross  income  from  its 
business  in  the  City  of  Eureka  dur- 
ing each  month,  and  its  running  ex- 
penses from  January  i,  1901,  to  July 
I,    1902;    the    amount    expended    for 
improvements  and  extensions  during 
the   year    ending    July    i,    1902;    the 
gross    income     from    business     done 
within  the  city  from  January  i,  1901, 
to   July   I,    1902;   the    gross    income 
from  business  done  within  the  county 
of    Humboldt    during    such     period ; 
and  the  gross  income  from  all  inter- 
state business  wherein  subscribers  in 
the  city  have   sent  or   received   tele- 
phone   messages    constituting    intra- 
state  business    between     said     dates. 
To  the  extent  that  these  matters  are 
m.aterial,    they    relate    solely     to     the 
plaintiff's    case.     Whether   the   plain- 
tiff  has    ever   obtained    the    right    to 
erect  or  maintain  poles  and  wires  in 
the   city   of    Eureka,   or   whether    its 
business  is  intra    or    interstate,    are 
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questions  upon  which  the  plaintiff's 
right  to  the  relief  prayed  for  de- 
pends." Citing  I  Daniell's  Ch.  Pr. 
579. 

61.  Buckner  v.  Ferguson,  44  Miss. 
677;  George  v.  Solomon,  71  Miss. 
168,  14  So.  531 ;  Burgess  v.  Smith, 
2  Barb.  Ch.  (N.  Y.)  276;  Nieury  v. 
O'Hara,   i    Barb.    (N.   Y.)    484. 

See  also  Ivy  v.  Kekewick,  2  Ves. 
Jr.  679,  which  fairly  discloses  what 
is  meant  by  a  "  fishing  bill."  The 
bill  alleged  that  a  testator  had,  after 
making  his  will,  contracted  for  the 
purchase  of  an  estate;  that  the  pur- 
chase was  completed  by  his  executor, 
who  conveyed  to  the  testator's  son, 
who  was  in  possession ;  that  the 
plaintiff  was  heir  ex  parte  materna, 
and  that  there  was  no  heir  ex  parte 
patcrna.  The  defendant,  by  his  an- 
swer, claimed  as  heir  ex  parte 
paterna.  The  plaintiff,  by  the 
amended  bill,  prayed  that  the  de- 
fendant might  set  forth  in  what 
manner  he  was  heir  ex  parte  paterna, 
and  all  the  particulars  of  his  pedi- 
gree, and  the  times,  and  places  or 
particulars  of  the  births,  baptisms, 
marriages,  deaths,  or  burials  of  all 
the  persons  who  should  be  named 
therein.  To  this  part  of  the  amend- 
ed bill  a  demurrer  was  allowed,  be- 
cause it  was  a  fishing  bill,  seeking  to 
know  how  the  defendant  would  make 
out  his  own  title,  and  the  facts  so 
alleged,  and  of  which  discovery  was 
sought,  constituted  no  part  of  the 
plaintiff's  case,  but  were  matters  of 
defense  exclusively. 

Qui  Tam  Actions  by  Informers  to 
Recover  Penalties  for  violation  of 
the  penal  code  against  gambling  are 
criminal  prosecutions,  and  a  bill  of 
discovery  in  aid  of  such  an  action 
calling  upon  the  defendant  to  dis- 
close the  names  of  the  losers  and  the 
amounts  lost  in' order  to  enable  the 
complainant  to  successfully  maintain 
his  action  at  law  is  a  mere  fishing 
bill.  Robson  v.  Doyle,  191  111.  566, 
61  N.  E.  435,  where  the  court  said : 
"  So  far  as  the  bill  is  filed  to  ob- 
tain evidence  for  the  purpose  of  com- 
mencing suits  in  the  future  and  re- 
covering penalties  from  the  defend- 
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c.  Matters  in  Common  to  Case  of  Both  Parties.  —  It  is  sometimes 
difficult  to  draw  the  line  of  distinction  between  what  constitutes  the 
complainant's  case  and  what  constitutes  the  defendant's.  There 
are  cases  in  which  the  matters  in  question  may  be  common  to  both, 
and  in  such  case  the  rule  concedes  to  the  complainant  the  right  to  a 
discovery  directed  to  facts  material  to  the  issue,  and  for  the  purpose 
of  rebutting  the  evidence  which  is  necessary  to  sustain  the  defend- 
ant's principal  relief."^ 

d.  Stating  Facts  Constituting  Grounds  for  Principal  Relief. 
(1.)  Bills  for  Discovery  and  Relief.  —  It  has  been  previously  shown 
that  in  the  case  of  a  bill  for  discovery  and  relief  consequent  thereon, 


ant  it  is  bad.  beyond  all  question. 
That  part  of  the  bill  not  only  seeks 
to  compel  the  defendant  to  disclose 
a  cause  of  action  against  himself  for 
penalties  for  transgressing  the  law 
where  the  bill  shows  no  cause  of  ac- 
tion whatever,  but  it  is  purely  a  fish- 
ing bill  so  far  as  it  seeks  such  a  dis- 
covery. It  does  not  seem  to  be  con- 
tended that  the.  bill  in  that  respect  is 
authorized  by  any  principle  of  the 
law   or   any   statutory  provision." 

62.  Atlantic  Ins.  Co.  v.  Lunar,  i 
Sandf.  Ch.  (N.  Y.)  91;  Shoe  & 
Leather  Rep.  Ass'n  v.  Bailey,  17 
Jones  &  S.   (N.  Y.)   385. 

In  Glasscott  v.  Copper  Min.  Co., 
II  Sim.  305,  the  bill  stated  an  action 
at  law  against  the  complainant  for 
the  recovery  of  money  under  a  spe- 
cial contract.  It  averred  that  there 
was  no  such  contract,  that  it  was 
fictitious,  that  the  companv  was  not 
in  fact  the  vendor  of  the  ore  sold  by 
the  alleged  contract,  and  that  the  de- 
fendant had  documents  by  which  the 
matters  charged  in  the  bill  would  ap- 
pear. The  bill  did  not  ask  a  dis- 
covery of  matters  to  support  a  case 
intended  to  be  made  by  the  com- 
plainant by  way  of  defense  to  the 
action,  but  of  matters  to  defeat  the 
case  necessary  to  be  made  by  the 
company  to  sustain  the  action  at 
law.  On  demurrer  to  the  bill  it  was 
argued  for  the  defendants  that  the 
object  was  to  discover  their  case 
as  complainants  at  law ;  that  the  alle- 
gation was  that  there  was  no  such 
contract  and  the  answer  to  the  bill 
was  that  if  the  company  did  not 
prove  its  action  at  law  it  would  be 
nonsuited.  Vice  Chancellor  Shad- 
well  overruled  the  demurrer  and  held 
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that  a  defendant  at  law  may  file  a  bill 
of  discovery  not  only  to  sustain  his 
defense  to  the  action  but  to  rebut  the 
evidence  in  support  of  it. 

In  Indianapolis  Gas  Co.  v.  Indian- 
apolis, 90  Fed.  196,  a  suit  to  restrain 
the  enforcement  of  a  city  ordinance 
fixing  the  rates  to  be  charged  by  gas 
companies  to  their  consumers,  the 
validity  of  which  was  denied  by  the 
plaintiff  but  which  was  insisted  upon 
by  the  defendant,  who  sought,  by  in- 
terrogatories propounded  to  obtain 
evidence  showing  that  the  ordinance 
was  valid  on  the  ground  that  it  did 
not  amount  to  a  deprivation  of  prop- 
erty without  just  compensation  nor 
without  due  process  of  law  as 
claimed  by  the  plaintiff,  it  was 
held  that  because  the  title  of  the  de- 
fendant rested  on  the  validity  of  the 
ordinance,  and  the  title  of  the  com- 
plainant to  recover  rested  upon  a 
defect  of  title  under  such  ordinance, 
accordingly  each  party  had  a  com- 
mon interest  in  the  qu'estion  of 
the  validity  or  invalidity  of  the  or- 
dinance in  controversy,  and  that 
either  party  had  the  right  by  inter- 
rogatories to  compel  the  other  to 
make  disclosures  and  discoveries  in 
regard  to  the  facts  of  the  case  to  aid 
such  party  in  reaching  the  ends  of 
truth  and  justice. 

The  Purchaser  at  a  Sheriff's  Sale 
of  Land  Under  a  Judgment  against 
the  original  enterer  of  the  general 
government,  is  entitled  to  a  discov- 
ery from  the  assignee  to  whom  the 
land  has  been  patented  as  to  the  date 
of  the  assignment,  and  the  manner 
in  which  it  was  made.  Huntingdon 
V.  Grantland,  33  Miss.  453. 
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in  order  to  entitle  the  complainant  to  discovery,  the  bill  must  show  a 
case  for  relief.^^ 

(2.)  Pure  Bills  of  Discovery.  —  And  in  the  case  of  a  pure  bill  of 
discovery  in  aid  of  a  legal  action  or  defense,  the  complainant  must 
state  in  his  bill  the  facts  which  exist  and  which  he  supposes  will 
constitute  a  good  action  or  defense  at  law  ;"*  and  the  bill  must  state 
and  set  forth  so  much  of  the  pleadings  as  will  enable  the  court  of 
equity  to  see  that  the  facts  alleged  are  material.**^  The  reason  is 
that  if  it  is  clear  that  the  action  or  defense  could  not  be  maintained  in 
law,  the  discovery  would  not  only  be  immaterial,  but  would  be  use- 
less, and  hence  equity  will  not  entertain  it.*^° 

C.  Privileged  Matters.  —  a.  In  General.  —  The  rule  forbidding 
the  disclosure  of  privileged  communications  generally  applies  with 
equal  force  to  bills  of  discovery.®^     Thus  public  officers  will  not  be 


63.  See  supra    note  34. 

64.  Lucas  V.  Bank  of  Darien,  2 
Stew.  (Ala.)  280;  Primmer  v.  Pat- 
ten, 32  111.  528;  Turner  v.  Dicker- 
son,  9  N.  J.  Eq.  140;  Williams  v. 
Harden,  i  Barb.  Ch.  (N.  Y.)  298; 
Deas  V.  Harvie,  2  Barb.  Ch.  (N.  Y.) 
448;  Lane  v.  Stebbins,  9  Paige  (N. ' 
Y.)  622;  Nieury  v.  O'Hara,  i  Barb. 
(N.  Y.)  484;  Hurricane  Tel.  Co.  v. 
Mohler,  51  W.  Va.  i,  41  S.  E.  421. 

In  a  bill  for  discovery  of  matters 
material  to  the  defense  of  the  com- 
plainant in  an  action  at  law  against 
him,  the  nature  of  the  defense  at  law 
must  be  stated,  otherwise  equity  will 
not  grant  an  injunction.  "The  com- 
plainant cannot  be  entitled  to  the 
process  of  this  court  to  state  the  ac- 
tion at  law,  unless  some  clear  and 
certain  equity  appears  upon  their  bill, 
and  unless  they  show  a  right  to  a 
discovery  they  show  no  equity.  The 
court  ought  not  to  compel  a  discov- 
ery when  the  object  or  purpose  of  it 
is  kept  concealed."  Sharp  v.  Sharp, 
3  Johns.  Ch.   (N.  Y.)   407. 

"  Bills  of  discovery  are  for  the 
purpose  of  gaining  a  knowledge  of 
facts  within  the  privity  of  the  de- 
fendant, and  the  case  must  be  so  far 
disclosed  as  to  enable  the  court  of 
equity  to  see  and  be  satisfied  that  the 
ends  of  justice  require  the  interposi- 
tion of  its  powers ;  and  when  the 
facts  attempted  to  be  elicited  may  be 
evidence  in  a  court  of  law^  it  should 
be  shown,  by  a  statement  of  the  case, 
that  the  facts  interrogated  to  would 
be  pertinent,  and  might  be  material, 
and  hence,  ordinarily,  the  case  must 


be  so  far  stated  as  to  show  the  rele- 
vancy of  the  facts  intended  to  be 
drawn  forth."  Mclntyre  v.  Mancius, 
16  Johns.   (N.  Y.)  592. 

65.  Bailey  v.  Dean,  5  Barb.  (N. 
Y.)  297. 

In  Harris  v.  Galbraith,  43  111.  309, 
a  bill  of  discovery  in  aid  of  a  de- 
fense at  law,  there  was  no  plea  to  the 
action  at  law,  and  it  was  held  that 
until  one  was  filed  it  could  not  be 
known  certainly  what  the  defense 
was,  and  it  could  not  be  determined 
whether  the  complainant  was  entitled 
to  a  discovery  or  not. 

66.  Wallace  v.  Portland,  3  Ves. 
Jr.  494;  Lord  Kensington  v.  Mans- 
hill,   13  Ves.  Jr.  240. 

67.  See  Le  Texier  v.  Margrave,  5 
Ves.  322. 

In  Metier  v.  Metier,  18  N.  J.  Eq. 
270,  the  court  in  holding  that  the 
peculiar  relations  of  husband  and 
wife  will  not  protect  her  from  mak- 
ing a  discovery  solely  to  her  own 
conduct  and  affecting  only  her  own 
interests,  said:  "If  this  was  not 
settled  by  authority,  the  consequences 
of  protecting  the  wife  from  answer 
and  discovery  would,  under  the 
change  of  law  as  to  married  women, 
be  disastrous,  and  protect  outrageous 
frauds ;  and  are  such  that  in  a  new 
question  should  settle  it  against  the 
protection.  A  married  man  could, 
by  any  fraud,  possess  himself  of 
property  or  securities,  and  by  taking 
them  in  name  of  his  wife,  could  pro- 
tect both  her  and  himself  from  an- 
swering, and  thus  avoid  that  discov- 
ery which  is  one  of  the  most  effectual 
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compelled  to  disclose  matters  of  state. ®^  Nor  can  a  party  who  has 
illegally  extorted  disclosure  of  privileged  matter  by  means  of  inter- 
rogatories be  permitted  to  prove  the  contents  of  such  answers  by 
the  testimony  of  third  persons  alleged  to  have  read  them.^^ 

b.  Incriminating  Matters,  Etc.  — :  (1.)  Generally.  —  As  has  been 
previously  stated,  discovery  will  not  lie  in  aid  of  a  criminal  prose- 
cution;'" and  accordingly  it  is  a  well  settled  rule  that  a  defendant 
in  a  bill  of  discovery,  whether  in  aid  of  relief  at  law  or  in  equity, 
is  not  bound  to  discover  anything  which  might  subject  him  to  a 
criminal  prosecution,  or  render  him  liable  to  a  penalty  or  forfeiture, 
or  to  anything  in  the  nature  of  a  penalty  or  forfeiture.^^     And  the 


means    of    administering     justice     in 
this    court;"    affirmed    19    N.    J.    Eq. 

457. 

In  Peck  V.  Ashley,  12  Mete. 
(Mass.)  478,  an  action  on  a  contract 
against  three  defendants,  one  of 
whom  alone  defended,  the  plaintiff 
filed  a  bill  against  him  for  discovery 
of  a  letter  written  to  him  by  the 
other  defendants  concerning  the  sub- 
ject of  the  action.  It  was  contended 
that  the  letter  was  a  confidential 
communication  and  that  upon  the 
principle  applied  in  excluding  com- 
munications made  to  counsel  this 
evidence  should  be  protected  from 
disclosure.  The  court  said  the  de- 
fendant in  this  bill,  from  whom  evi- 
dence is  sought  to  be  obtained  of  a 
communication  made  to  him,  is  one 
of  the  parties  to  the  suit  at  law;  and 
as  a  party,  any  inquiry  may  be  made 
of  him  tending  to  charge  him  civ- 
illy, but  not  criminally  ;  that  "  assum- 
ing the  letter  to  have  been  confi- 
dential, as  between  the  parties,  if  the 
evidence  in  the  suit  at  law  shall  es- 
tablish the  fact  that  the  defendant 
Ashley  was  a  party  to  the  contract 
sought  to  be  enforced,  then  any  facts 
known  by  him,  or  any  acts  done  by 
him,  in  reference  thereto,  may  be 
properly  drawn  from  him  by  a  bill 
of  discovery,  and  introduced  as  evi- 
dence, as  they  would  be  from  any 
other  party   defendant." 

68.  Smith  v.  East  India  Co.,  i 
Phill.  Ch.  50. 

69.  Marshall  v.   Riley,  7  Ga.  367. 

70.  Legsoux  v.  Wante,  3  Har.  & 
J.  (Md.)   184. 

71.  England.  —  East  India  Co.  v. 
Campbell,  i  Ves.  Sr.  246;  Hummings 
V.  Williamson,  L.  R.    lO,  Q.  B.  Div. 
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459;  Saunders  v.  Wiel,  (1892),  2  Q. 
B.  321. 

United  States.  —  Boyd  v.  United 
States,   116  U.  S.  616. 

Alabama.  —  Allen  v.  Lathrop-Hal- 
ton  L.  Co.,  90  Ala.  490,  8  So.  129. 

Connecticut.  —  Skinner  v.  Judson, 
8  Conn.  528,  21  Am.  Dec.  691. 

Georgia.  —  Marshall  v.  Riley,  7  Ga. 
367;  Roberts  v.  Keaton,  21  Ga.  180; 
Higdon  r.  Heard,  14  Ga.  255  ;  Thorn- 
ton V.  Adkins,  19  Ga.  464. 

Illinois.  —  Hayes  v.  Caldwell,  10 
111.  33 ;  Robson  v.  Doyle,  191  111.  566. 
61  N.  E.  435- 

Indiana.  —  French  v.  Venneman, 
14  Ind.  282. 

Maryland.  —  Salmon  v.  Clagett,  3 
Bland  id|. 

Massachusetts.  — Uohhs  v.  Stone, 
5  Allen  109;  Adams  v.  Porter,  i 
Cush.  170. 

New  Jersey.  —  Metier  v.  Metier,  18 
N.  J.  Eq.  270. 

Ne-dJ  York.  —  Livingston  v.  Har- 
ris, 3  Paige  528;  Leggett  v.  Postley, 
2  Paige  599;  March  v.  Davison,  9 
Paige  580;  Mclntyre  v.  Mancius,  16 
Johns.  592. 

Pennsylvania.  —  Harstman  v.  Kaut- 
man,  97  Pa.  St.  147,  39  Am.  Rep. 
802. 

Virginia.  —  Hogshead  v.  Baylor, 
16  Gratt.  99;  Delan:y  v.  Smith,  97 
Va.  130,  33  S.  E.  533;  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574, 
23  S.  E.  795. 

"  The  principle  is  incontrovertibly 
clear  and  well  established,  that  a  de- 
fendant in  equity  is  not  bound  to 
make  any  discovery  in  answering 
such  a  bill  as  would  subject  her  to 
the  punishment  of  the  law  by  a  crim- 
inal prosecution,  or  would  cause  her 
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defendant  may  refuse  to  answer  a  bill  of  discovery  as  to  any  fact 
or  facts  which  might  form  a  link  in  the  chain  of  evidence  establish- 
ing his  liability  to  such  punishment,  penalty  or  forfeitures^     And 


to  incur  any  pains,  penalties  or  for- 
feitures. In  this  respect,  the  prin- 
ciples of  equitable  jurisprudence  in- 
terpose the  same  shield  of  protec- 
tion by  which  a  witness  is  guarded 
in  a  court  of  common  law ;  but  it  is 
equally  clear  that  if  no  such  penal 
consequences  will  follow,  it  is  the 
undoubted  right  of  the  complainant 
to  ask,  and  the  duty  of  the  defendant 
to  make  the  discovery  in  aid  of  the 
administration  of  civil  justice." 
Wolf  V.  Wolf,  2  Har.  &  G.  (Md.) 
382,  18  Am.  Dec.  313. 

Qui  Tam  Actions  brought  for  the 
recovery  of  penalties  imposed  for  the 
violation  of  a  statute  against  gamb- 
ling by  an  informer  are  criminal  ac- 
tions within  the  rule  that  a  bill  of 
discovery  will  not  lie  in  aid  of  an 
action  at  law,  where  the  efifcct  of 
the  discovery  would  subject  the  de- 
fendant to  the  bill  to  a  criminal  pros- 
ecution. Robson  V.  Doyle,  191  111. 
566,  61   N.  E.  435- 

In  Sharp  v.  Sharp,  3  Johns.  Ch. 
(N.  Y.)  407,  the  widow  of  a  de- 
ceased partner  filed  a  bill  against  the 
executors  of  her  husband  for  a  dis- 
covery and  accounting  of  the  co- 
partnership estate  to  which  the  sur- 
viving party  demurred  to  that  part 
seeking  discovery,  alleging  that  it 
might  subject  himself  to  penalties 
under  the  federal  revenue  laws,  with- 
out showing  how  or  for  what  pur- 
pose he  should  incur  such  a  penalty, 
but  the  court  overruled  the  demurrer. 

Where  a  bill  states  a  marriage  of 
the  defendant  with  a  particular 
woman,  this  of  itself  is  no  offense. 
But  if  the  defendant  pleads  that  she 
is  his  sister,  that  fact  would  consti- 
tute an  alleged  marriage  a  criminal 
act,  and  he  may  refuse  to  state  any- 
thing more,  or  speak  of  any  fact  or 
circumstance  which  might  form  a 
link  in  the  chain  of  evidence  against 
him.     Claridge  v.  Hoare,  14  Ves.  64. 

An  allegation  in  a  bill  of  discovery 
that  one  of  the  defendants  on  the 
purchase  of  goods  fraudulently  con- 
cealed his  situation  and  circum- 
stances,  and   that   another  defendant 


falsely  represenOld  ^uch  situation  and 
circumstances  to  the  complainant, 
but  does  not  assert  that  there  was 
any  concert  of  action  between  them 
does  not  impute  a  felony  to  either  of 
the  defendants  so  as  to  exempt  them 
from  answering  interrogatories  as  to 
the  fraud  charged.  Attwood  v.  Coe, 
4  Sandf.  Ch.   (N.  Y.)  412. 

In  Illinois  a  statute  provides  that 
in  actions  commenced  under  the  pro- 
visions against  gambling  that,  "  In 
all  actions  or  other  proceedings  com- 
menced or  prosecuted  under  the  pro- 
visions of  sections  126  to  135  inclu- 
sive of  this  division,  the  party  shall 
be  entitled  to  discovery  as  in  other 
actions,  and  all  persons  shall  be 
obliged  and  compelled  to  answer, 
upon  oath,  such  bills  as  shall  be  pre- 
ferred against  them  for  discovering 
the  sum  of  money  or  other  thing  so 
won  as  aforesaid."  Robson  v.  Doyle, 
191  111.  566,  61  N.  E.  435. 

In  Robson  v.  Doyle,  191  111.  566, 
61  N.  E.  435,  it  was  held  that  a  bill 
of  discovery  would  not  lie  in  aid  of 
an  action  by  informers  to  recover 
penalties,  but  was  confined  only  to 
cases  where  the  party  seeking  discov- 
ery was  the  original  loser;  the  court 
said :  "  To  hold  that  section  137  was 
designed  to  apply  to  a  discovery  such 
as  is  asked  for  in  this  case,  would 
be  to  impute  to  the  legislature  an  in- 
tention to  pass  a  statute  in  violation 
of  the  plain  prohibitions  of  the  state 
and  federal  constitutions." 

72.  In  Robson  v.  Doyle,  191  111. 
566,  61  N.  E.  435,  the  court  said: 
"  This  was  the  settled  rule  of  the 
English  courts  of  equity,  and  the 
principle  was  made  a  part  of  our 
fundamental  law  in  the  state  and 
federal  constitutions.  It  makes  fto 
difference  that  the  suits  brought  by 
complainant  are  civil  in  form.  They 
are  brought  for  penalties  for  alleged 
offenses  against  the  laws  of  the  state, 
and  are  criminal  cases  within  the 
meaning  of  the  constitutional  pro- 
vision. Boyd  V.  U.  S.,  116  U.  S.  616, 
6  Sup.  Ct.  524,  29  L.  Ed.  746.  They 
are   criminal  prosecutions,   in  aid  of 
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the  rule  applies  to  a  particular  interrogatory,  although  the  bill  may 
be  in  other  respects  unobjectionable/^ 

A  Penalty  Created  by  Statute  for  the  omission  to  do  a  particular 
act  cannot  be  relieved  against  in  equity  any  more  than  at  law ;  but 
equity  may  entertain  a  bill  for  the  discovery  of  facts  showing  either 
a  sufficient  excuse  or  to  establish  fraud  in  the  party  seeking  to 
enforce  the  penalty .''•* 

libel  and  Slander.  —  The  plaintiff  in  an  action  for  libel  may  be 
compelled  to  discover  the  truth  of  the  alleged  libel  in  aid  of  a 
justification  at  law  where  such  discovery  will  not  subject  him  to 
a  criminal  prosecution,  or  to  a  penalty  or  forfeiture,  or  render 
him  infamous ;"  but  not  where  the  discovery  would  so  subject  him 
to  a  criminal  prosecution/®  And  it  has  been  held  that  the  defendant 
in  an  action  of  slander  cannot  be  compelled  to  discover  matters  in 
aid  of  the  prosecution  of  the  action  at  law/^ 

(2.)  Act  Not  Constituting  Crime.  —  But  a  defendant  in  equity  may 
be  compelled  to  discover  matters  which  do  not  amount  to  a  public 
offense  or  an  indictable  crime,  although  the  act  may  be  one  of 
great  moral  turpitude.'^^ 

(3.)  Forfeiture  Waived  in  Bill.  —  Where  the  complainant  only  is 
entitled  to  the  penalty,  or  where  he  alone  could  take  advantage  of 
the  forfeiture  if  he  expressly  waives  it  in  his  bill,  the  defendant  is 
bound  to  make  a  discovery  of  matters  necessary  to  establish  some 
other  right  or  claim  of  the  complainant.^'' 

(4.)  Prosecution  Barred  by  Statute  of  Limitations.  —  The  defendant 
in  a  bill  in  equity  cainiot  refuse  to  make  discovery  on  the  ground 
that  the  matters  discovered  would  render  him  liable  to  criminal 
prosecution,  if  the  period  fixed  by  law  in  which  he  could  be 
so  prosecuted  has  elapsed  before  his  answer  is  filed.*" 

c.  Legal  Advice.  —  A  bill  of  discovery  cannot  be  resorted  to  for 
the  purpose  of  compelling  a  party  to  disclose  legal  advice  given  to  him 
by  his  attorney  f^  or  to  compel  counsel  to  disclose  advice  given  by 

which   the   plaintiff,  by  bill   for   dis-  77.     Bailey  v.   Dean,   5   Barb.    (N. 

covery,   calls   upon  the   defendant  to  Y.)  297. 

convict    himself,    and    the     rules     of  78.     Foss  v.  Haynes,  31  Me.  81. 

equity,  as  well  as  the  state  and  fed-  79.     Livingston  v.  Harris,  3  Paige 

eral    constitutions,    forbid    such   pro-  (N.  Y.)  528,  wherein  the  court  said: 

ceedings."  "  If  the   penalty    or    forfeiture    was 

73.  Marsh  v.  Marsh,  16  N.  J.  Eq.  waived  in  the  bill  the  defendant  could 
391,  84  Am.  Dec.  164.  not   expose   himself  to   the   same  by 

74.  Chandler  v.  Crawford,  7  Ala.  making  the  discovery;  as  this  court 
506,  a  suit  in  equity  by  a  sheriff  would  by  injunction  restrain  the  corn- 
seeking  relief  from  amercement  for  plainant  from  claiming  the  same  or 
failure  to  make  due  return  of  a  writ.  from  insisting  thereon,  either   in  his 

75.  March  v.  Davison,  9  Paige  defense  to  a  suit  at  law  or  other- 
(N.    Y.)    580.     See   also    Wilmot    v.  wise." 

Maccabe,  4  Sim.  263.  80.     Dwinal  v.  Smith,  25  Me.  379- 

76.  Thorpe  v.  Macauley,  5  Mad.  81.  Greenough  v.  Gaskill,  i  Myl. 
218.                                                                   &  K.  98. 
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him  to  his  dients  f^  but  counsel  cannot  refuse  to  make  answer  on 
this  ground  where  it  appears  that  the  information  sought,  although 
obtained  while  acting  as  counsel,  was  derived  from  other  persons 
and  sources  than  his  client.^'* 

4.  Oath  to  Bill.  —  A.  In  General.  —  A  bill  of  discovery,  merely, 
may  be  maintained  without  being  sworn  to,®''  unless  otherwise  pro- 
vided by  statute.^° 

B.  Lost  Instruments.  —  If  relief  be  sought  as  well  as  discovery, 
founded  upon  the  fact  of  a  lost  instrument,  an  affidavit  of  the  lost 
instrument  must  be  made.^" 

IV.  OBJECTIONS  TO  DISCOVERY. 

1.  In  General.  —  It  has  been  shown  in  a  previous  section  of  this 
article  that  certain  requisites  are  necessary  to  the  enforcement  of 
the  right;  and  of  course  in  cases  where  the  bill  is  not  objectionable 
for  want  of  showing  the  existence  of  those  requirements,  the  juris- 
diction of  equity  to  compel  the  discovery  sought  will  be  strictly 
enforced,  and  vice  versa.^'^ 

2.  Necessity  for  Objecting.  —  And  of  course  in  all  cases  where  a 


82,  Wakeman  v.  Bailey,  3  Barb. 
Ch.  (N.  Y.)  482;  Salmon  v.  Clagett, 
3  Bland  (Md.)  106.  National  Bank 
of  West  Grove  v.  Earle,  196  Pa.  St. 
217,  46  Atl.  268,  wherein  the  court 
in  so  holding  said  that  if  this  was 
not  the  rule,  "  then  a  man  about  to 
become  involved  in  complicated  busi- 
ness affairs,  whereby  he  would  incur 
grave  responsibilities,  should  run 
away  from  a  lawyer  rather  than  con- 
sult him.  If  the  secrets  of  the  pro- 
fessional relation  can  be  extorted 
from  counsel  in  open  court,  by  the 
antagonist  of  his  client,  the  client 
will  exercise  common  prudence  by 
avoiding  counsel." 

83,  Crosby  v.  Berger,  11  Paige 
(N.  Y.)   2,77,  42  Am.  Dec.  117. 

84,  Buckner  v.  Ferguson,  44  Miss. 
677.  Compare  Dinsmore  v.  Grossman, 
53  Me.  441,  where  it  is  held  that  a 
bill  in  equity  for  the  redemption  of 
a  mortgage,  seeking  for  answers  to 
allegations  in  reference  to  consider- 
ation, amounts  received  for  rents  and 
income,  and  sums  paid,  is  not  a  bill 
of  discovery,  and  need  not  be  veri- 
fied by  oath.  The  court  said:  "All 
bills  in  equity  that  seek  for  answers 
to  matters  alleged  may,  in  one  sense, 
be  said  to  be  bills  for  its  discovery, 
although  they   seek  for   relief  based 


on  such  facts.  But  there  is  a  dis- 
tinct bill  in  chancery  practice  known 
as  a  bill  of  discovery.  It  is  that  and 
nothing  else.  It  seeks  only  for  the 
discovery  of  facts  resting  in  the 
knowledge  of  the  other  party,  or  of 
deeds  and  writings  or  of  other  things 
in  his  custody  or  possession,  but 
seeking  no  relief  in  that  bill  in  con- 
sequence of  the  discovery."  See  also 
Hilton  V.  Lothrop,  46  Ale.  297. 

85,  A  Creditor's  Bill  Under  the 
Alabama  Statute  giving  the  simple 
contract  creditor  the  right  to  come 
into  equity  to  obtain  a  discovery  of 
property  fraudulently  concealed  or 
conveyed  by  his  debtor  should  be 
sworn  to.  Sweetzer  v.  Buchanan,  94 
Ala.  574.  10  So.  552.  See  also  Law- 
son  V.  Warren,  89  Ala.  584,  8  So.  141. 
But  an  affidavit  by  the  complainant's 
solicitor  to  the  effect  that  "  the  bill 
is  in  every  respect  true  and  correct 
according  to  affiant's  best  belief  and 
recollection,  is  insufficient."  McKis- 
sack  V.  Voorhees,  119  Ala.  loi,  24 
So.  523. 

86,  Livingston  v.  Livingston,  4 
Johns.  Gh.  (N.  Y.)  294.  See  also 
Laight  V.  Morgan,  i  Johns.  Gas.  (N. 
Y.)   429- 

87,  See  supra,  "  Enforcement  of 
the  Right." 
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defendant  in  equity  would  avail  himself  of  some  objection  as  a 
ground  for  refusing  to  answer,  it  is  necessary  for  him  to  bring 
forward  his  objection  in  an  appropriate  mode ;  as,  for  example,  a 
defendant  who  seeks  to  be  excused  from  disclosing  matters  claimed 
to  be  privileged  must  show  in  an  appropriate  manner  that  the 
disclosure  thus  sought  falls  within  some  of  the  principles  or  rules  of 
privilege  and  exemption  recognized  by  law.**^ 

3.  Mode  of  Objecting.  —  A.  In  Genkral.  —  It  has  been  said  that 
there  are  five  modes  of  defense  to  a  discovery  of  which  a  defendant 
may  avail  himself  according  to  the  nature  and  exigencies  of  his 
case:  (i)  A  demurrer;  (2)  a  plea;  (3)  an  answer  properly  so 
called;  (4)  a  negation  or  matter  in  avoidance  embodied  in  the  form 
of  an  answer,  and  (5)  a  defense  found  at  the  hearing  on  the 
production  of  the  whole  case  as  then  presented  for  adjudication; 
that  each  of  these  modes  of  defense  is  strikingly  distinguishable 
from  the  rest,  and  it  is  of  importance  that  they  should  in  no  manner 
in  any  stage  of  the  proceedings  be  confounded  with  each  other.^® 

The  Mere  Statement  of  Counsel  in  Argument  as  to  the  reasons  for 
refusing  to  answer  interrogatories  in  a  bill  of  discovery  is  not 
sufficient.^" 

B.  Demurrer.  —  a.  Bills  of  Discovery  and  Relief.  —  A  general 
demurrer  to  the  whole  of  a  bill  filed  for  discovery  and  relief  should 
be  overruled  where  the  complainant  is  entitled  to  an  answer  to  any 
part  of  the  bill.^' 


88.  Sharp  v.  Sharp,  3  Johns.  Ch. 
(N.  Y.)  407;  Atlantic  Ins.  Co.  v. 
Lunar,  i  Sandf.  Ch.  (N.  Y.)  91- 

"  If  the  defendant  is  protected  in 
law  from  answering  this  interrog- 
atory by  any  state  of  facts,  he  must 
fully  state  such  facts  in  his  answer 
as  a  reason  for  declining  to  cover 
fully  the  scope  of  the  interrogatory 
propounded.  The  court  can  then, 
with  these  averments  in  this  form, 
decide  whether  or  not  the  defend- 
ant is  protected  in  law  from  further 
disclosure."  Slater  v.  Banwell,  50 
Fed.  150. 

In  order  to  exempt  a  defendant  in 
equity  from  making  a  disclosure  that 
would  subject  him  to  penal  conse- 
quences, it  must  appear  upon  the 
face  of  the  bill,  or  be  shown  by  the 
defendant's  plea„  that  such  conse- 
quence would  be  the  result  of  the 
disclosure.  Wolf  v.  Wjlf,  2  Har.  & 
G.  (Md.)  382,  18  Am.  Dec.  313, 
where  the  only  feature  of  the  bill 
which  seemed  to  cast  the  most  dis- 
tant look  toward  the  criminal  ac- 
cusation, was  that  part  of   it   which 
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charged  that  no  person  was  present 
when  the  defendant  possessed  her- 
self of  the  money  and  choses  in  ac- 
tion belonging  to  an  estate  of  which 
she  was  executrix,  and  the  court  said 
that  "  It  was  most  manifest  that  this 
averment  was  not  made  to  give  a 
color  of  criminality  to  her  conduct, 
but  to  indicate  the  necessity  of  ap- 
pealing to  her  oath  to  enable  the 
complainant  to  prosecute  an  action 
against  her  which  was  then  pending 
at  law,  or  any  other  action  which 
he  might  thereafter  find  it  necessary 
to  institute." 

89.  Salmon  v.  Clagett,  3  Bland. 
(Md.)    106. 

90.  Slater  v.  Banwell,  50  Fed.  150. 

91.  Kimberly  v.  Sells,  3  Johns. 
Ch.  (N.  Y.)  467;  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.  (N.  Y.)  294; 
Metier  V.  Metier,  18  N.  J.  Eq.  270; 
McLaren  v.  Steapp,  i  Ga.  376. 

"  A  defendant  cannot  be  allowed 
to  demur  to  the  discovery  alone  when 
the  bill  is  for  relief,  and  discovery 
as  incidental  to  it,  except  for  special 
reasons,  all  of  which  have  no  relation 
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b.  Pure  Bills  of  Discovery.  —  A  demurrer  to  a  pure  bill  of  dis- 
covery is  not  in  its  nature  a  demurrer  at  all,  but  is  a  mere  statement 
in  writing  refusing  to  answer  certain  allegations  and  interrogatories 
in  the  bill  for  reasons  which  appear  on  the  face  of  the  bill,  and  which 
the  demurrer  points  out ;"-  and '  where  the  bill  is  so  defective  the 
proper  course  for  the  defendant  is  to  demur,"-'  and  not  to  plead  the 
facts  stated  in  bar  of  the  discovery  or  relief  sought."* 

C.  PlKA.  —  A  plea  is  the  appropriate  mode  of  objecting  to  a  dis- 
covery where  the  discovery  would  be  injurious  or  destructive  to  the 
interests  of  the  defendant."^ 


to  the  equity  of  the  bill.  If  the  dis- 
covery sought  may  subject  the  de- 
fendant to  a  penalty,  or  if  it  is  im- 
material or  impertinent  to  the  suit,  or 
if  it  involves  a  breach  of  confidence 
which  the  law  holds  inviolate,  or  if 
the  matter  sought  to  be  discovered 
appertains  exclusively  to  the  de- 
fendant's title,  he  may  demur  to  the 
discovery  alone.  But  when  the  bill 
is  for  relief,  and  for  discovery  in  aid 
thereof,  a  demurrer  to  the  latter  for 
reasons  that  deny  the  whole  equity 
of  the  bill  is  but  a  demurrer  to  the 
instrumentality  by  which  relief  i.s 
sought  to  be  obtained."  Wistar  v. 
McManes,  54  Pa.  St.  318,  93  Am. 
Dec.  700. 

92.  Evans  v.  Lancaster  City  St. 
R.  Co.,  64  Fed.  626. 

The  objection  that  answers  to  a 
bill  for  discovery  would  tend  to  in- 
criminate the  party  interrogated,  or 
subject  him. to  a  penalty  or  forfeiture, 
may  be  taken  by  demurrer  where  the 
bill  discloses  on  its  face  reasons 
sufficient  to  justify  the  claim  of  priv- 
ilege.    Daisley  v.   Dun,  98   Fed.  497. 

Where  the  bill  of  discovery  dis- 
closes on  its  face  that  the  answer 
would  subject  the  defendant  to  a 
criminal  prosecution  the  defendant  is 
not  bound  to  answer.  Taylor  v. 
Bruen,  2  Barb.  Ch.  (N.  Y.)  301, 
where  the  defendant  was  held  not 
bound  to  answer  because  it  would 
have  subjected  him  to  a  prosecution 
for  violation  of  the  statute  against 
unauthorized  banking. 

If  the  admission  or  discovery  of  a 
fact  stated  in  the  bill  or  called  for 
by  the  interrogatories  cannot  aid  the 
complainant  in  his  suit  or  in  obtain- 
ing the  relief  he  claims,  or  to  which 
he  may  be  entitled  either  in  equity 
or  elsewhere  upon  a  case  by  his  bill, 


the  defendant  may  demur  to  the  dis- 
covery or  he  may  in  his  answer  re- 
fuse to  make  the  discovery  and  rely 
upon  the  immateriality  of  the  fact 
sought  to  be  discovered.  Kuypers 
V.  Reformed  Dutch  Church,  6  Paige 
(N.   Y.)    570. 

93.  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  795; 
Kuypers  v.  Reformed  Dutch  Church, 
6  Paige  (N.  Y.)  570. 

94.  Sperry  v.  Miller,  2  Barb.  Ch. 
(N.  Y.)  632. 

95.  "  The  object  of  the  interrog- 
atories of  the  bill  is  lawfully  to 
obtain  answers  thereto,  for  the  pur- 
pose of  using  them  as  evidence  ap- 
plicable to  a  case  of  which  the  court 
has  jurisdiction.  But  these  disclos- 
ures may  be  very  injurious  or  de- 
structive to  the  interests  of  the  de- 
fendant ;  and  he  may  be  able  to 
show  that,  in  equity,  he  is  not  and 
ought  not  to  be  bound  to  make  any 
discovery  whatever.  A  plea  is  ex- 
actly calculated  for  this  purpose. 
Whatever  shows  there  is  no  right 
which  can  be  made  the  foundation  of 
a  suit,  may  constitute  the  subject  of 
a  plea.  One  of  its  main  objects  is 
to  advance  such  new  matter  as  has 
not  been  shown  or  relied  on  by  the 
plaintiff,  as  will  precludft  him  from 
that  discovery  which  he  requires  by 
his  bill.  But  although  the  plea  may 
advance  some  new  matter,  yet  it 
may  be  that  it  only  denies  some  fact 
affirmed  by  the  plaintiff,  and  which 
is  so  essential  to  his  case  that  with- 
out establishing  its  truth  he  cannot 
recover.  Drew  v.  Drew,  2  Ves.  & 
Bea.  159.  If  a  plea  be  overruled 
generally,  the  defendant  is  ordered  to 
answer ;  or  it  may  be  wholly  over- 
ruled as  a  plea,  leaving  it  to  stand 
for  an  answer,  with  or  without  lib- 
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D.  Matters  in  Avoidance.  —  Where  a  defendant  admits  all 
the  facts  in  the  bill  to  be  true,  but  advances  and  affirms  other  facts 
not  mentioned  in  the  bill  by  way  of  a  plea  as  an  avoidance  and  bar 


erty  to  except;  or  it  may  be  allowed 
to  operate  as  a  plea,  for  the  purpose 
of  protecting  the  defendant  from 
some  particular  discovery,  and  to 
stand  for  an  answer  with  liberty  to 
except  as  to  the  rest.  Pusey  v. 
Desbouvrie,  3  P.  Will.  321 ;  Brereton 
V.  Gamul,  2  Atk.  240;  Child  v.  Gib- 
son, 2  Atk.  603 ;  King  v.  Holcombe, 
4  Bro.  C.  C.  439;  Spurrier  v.  Fitz- 
gerald, 6  Ves.  548.  But  a  plea  ad- 
mits the  truth  of  the  facts  set  forth 
in  the  bill,  that  are  not  particularly 
covered  and  denied  by  it ;  and  there- 
fore, if  the  defendant  fails  to  estab- 
lish the  truth  of  his  plea,  on  issue 
joined  thereon,  as  to  all  the  discov- 
ery sought  by  the  bill,  and  which  the 
defendant  protected  himself  from 
making  by  his  plea,  the  plaintiff  is 
left  precisely  in  the  situation  of  hav- 
ing had  his  bill  taken  pro  confesso. 
But  that  may  be,  and,  in  many  cases, 
is  far  from  answering  his  purpose. 
The  disclosure  of  facts  which  the  de- 
fendant alone  is  capable  of  making, 
and  of  which  the  plaintiff  is  unable 
to  adduce  any  proof,  may  be  essen- 
tially or  indispensably  necessary  to 
enable  him  to  obtain  the  relief  he  is 
in  quest  of.  Consequently,  where  a 
discovery  is  needful  to  the  plaintiff 
he  shall  not,  under  such  circum- 
stances, lose  the  benefit  of  it ;  as  the 
court  will  order  the  defendant  to  be 
examined  on  interrogatories  to  sup- 
ply the  defect.  Brownsword  v.  Ed- 
wards, 2  Ves.  246;  Hawtry  v.  Trol- 
lop, Nelson  119,  Mitf.  Plea  240; 
Brown  v.  Wilson,  4  Hen.  &  Mun. 
481."  Salmon  v.  Clagett,  3  Bland. 
(Md.)    106. 

If  the  defendant  to  a  bill  of  dis- 
covery rests  himself  on  a  fact  as  an 
objection  to  a  further  discovery  it 
ought  to  be  such  a  fact,  as  if  true, 
would  at  once  be  a  clear,  decided 
and  inevitable  bar  to  the  complain- 
ant's demand.  Methodist  Episcopal 
Church  V.  Jacques,  i  Johns.  Ch.  (N. 
Y.)    65. 

A  plea  by  an  administrator  setting 
up  a  settlement  of  his  account  in  the 
probate  court  is  no  defense  to  a  bill 
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by  a  legatee  praying  discovery  as  to 
the  character  of  the  securities  in 
which  her  legacy  is  invested,  and  for 
appropriate  relief  for  the  protection 
of  her  interests.  Carpenter  v.  Gray, 
Z7  N.  J.  Eq.  389. 

Federal  Equity  Rule  39  provides 
that  "  the  rule  that  if  a  defendant 
submits  to  answer  he  shall  answer 
fully  to  all  the  matters  of  the  bill, 
shall  no  longer  apply  in  cases  where 
he  might  by  plea  protect  himself 
from  such  answer  and  discovery." 
In  Nashville  Hollow  Brake  Beam  Co. 
V.  Interchangeable  Brake  Beam  Co., 
83  Fed.  26,  a  suit  in  equity  for  the 
infringement  of  a  patent  wherein  the 
defendant  had  set  up  several  differ- 
ent defenses,  among  which  was  the 
defense  of  non-infringement,  it  was 
held  that  the  defendant  was  not  ex- 
cused from  answering  proper  inter- 
rogatories under  this  equity  rule  on 
the  theory  that  each  of  the  defenses 
might  have  been  resorted  to  as  a 
plea,  because  the  plea  is  an  appro- 
priate resort  when  the  defendant  re- 
lies upon  some  detinite  and  con- 
clusive ground  why  the  suit  should 
be  either  dismissed,  delayed,  or 
barred.  "  The  proper  office  of  a 
plea  is  to  interpose  some  ground  of 
conclusive  defense,  like  the  pendency 
of  a  prior  suit  between  the  same  par- 
ties, want  of  title  in  the  complainant, 
statute  of  limitations,  former  ad- 
judication, or  that  the  defendant  is 
an  innocent  purchaser  for  value, 
which  may  determine  the  suit  with- 
out the  necessity  of  an  exhaustive 
hearing  on  the  merits  of  the  case 
under  the  several  different  defenses 
which  may  be  appropriately  made  by 
answer.  The  defendant,  by  such  a 
plea,  rests  his  entire  defense  on  it, 
and  may  not  resort,  after  an  adverse 
decision  on  his  plea,  to  an  answer  on 
the  merits.  Hughes  v.  Blake,  6 
Wheat.  453 ;  Rhode  Island  v.  Massa- 
chusetts, 14  Pet.  210,  257.  The  de- 
fendant, as  already  observed,  has 
pleaded  every  conceivable  defense  in 
its  answer,  and,  among  them,  the 
defense    of    non-infringement.      The 
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of  the  whole  claim  of  the  complainant,  such  a  plea  affords  to  the 
defendant  a  protection  from  the  discovery  sought.^® 

And  again,  if  the  bill  makes  a  mere  witness  a  defendant,  he  need 
not  demur  nor  plead,  but  his  answer  disclaiming  all  interest  what- 
ever in  the  matters  in  controversy  is  sufficient  and  conclusive."^ 

E.  Defense  at  Hearing.  —  If  the  demurrer  to  the  plea  be 
entirely  overruled,  still  the  defendant  may  in  general  advance  and 
rely  upon  the  same  matter  in  his  answer,  and  have  the  benefit  of  it 
at  the  hearing.''^ 

4.  The  Answer,  —  A.  In  General.  —  The  answer  to  a  bill  of 
discovery  should  be  made  by  the  defendant  himself,  and  an  unau- 
thorized statement  cannot  be  made  in  lieu  thereof.®" 

B.  Sufficiency  of  the  Answer. — a.  In  General.  —  No  partic- 
ular form  of  words  is  necessary  in  answering;  it  is  sufficient  if  it  be 
not  evasive  and  the  substance  be  preserved.^ 

b.  Fullness,  Fairness,  Responsi'vcncss,  Etc.  —  The  answer  must 
be  full  and  complete  to  all  the  material  allegations  in  the  bill.^     It 


contention  that  all  these  defenses 
could  have  been  interposed  as  tech- 
nical pleas,  in  my  opinion,  overlooks 
the  distinctive  function  of  pleas,  and 
cannot  be  assented  to." 

96.  Salmon  v.  Clagett,  3  Bland 
(Md.)  io6.  See  also  Phelps  v 
Caney,  4  Ves.  107;  Donegal  v.  Stew- 
art, 3  Ves.  446;  Hall  v.  Noyes,  3 
Bro.  C.  C.  487- 

97.  Salmon  v.  Clagett,  3  Bland 
(Md.)  106,  so  holding  because  hav- 
ing thereby  reduced  himself  to  a 
mere  disinterested  witness  his  tes- 
timony, if  required,  may  be  taken  as 
such.  See  also  Fcnton  v.  Hughes, 
7  Ves.  287 ;  Cartwright  v.  Hateley,  i 
Ves.  Jr.  292. 

A  defendant  cannot,  by  a  dis- 
claimer, deprive  the  complainant  of 
the  right  to  a  full  answer  from  him, 
unless  it  is  evident  that  the  defend- 
ant ought  not,  after  such  disclaimer, 
to  be  continued  a  party  to  the  suit. 
Ellsworth  V.  Curtis,  10  Paige  (N. 
Y.)  105. 

98.  Salmon  v.  Clagett,  3  Bland 
(Md.)  106.  See  also  Stephens  v. 
Gaule,  2  Vern.   701. 

99.  Where  a  bill  of  discovery  is 
filed  setting  up  usurious  transactions 
and  asking  for  a  statement  of  ac- 
counts, etc.,  the  complainant  is  not 
bound  by  an  agreement  of  his  solic- 
itor, made  without  his  approval,  that 
a  statement  may  be  received  in  lieu 
of    the    answer     required,     especially 


where  the  statement  accepted  is  in- 
complete and  unsatisfactory.  Ball  v. 
Leonard,  24  111.   146. 

1.  Utica  Ins.  Co.  v.  Lynch,  3 
Paige   (N.  Y.)   210. 

2.  Walker  v.  Walker,  3  Ga.  302; 
Methodist  Episcopal  Church  v. 
Jacques,  I  Johns.  Ch.  (N.  Y.)  65; 
Moody  V.  Metcalf,  51  Ga.  128;  Price 
V.  Tyson,  3  Bland  Ch.  (Md.)  392,  22 
Am.  Dec.  279;  Beall  v.  Blake,  10  Ga. 
449;  Sitler  V.  McComas,  66  Md.  135, 
6  Atl.  527. 

"  It  is  a  general  rule  that  a  de- 
fendant who  submits  to  answer  must 
answer  as  fully  as  the  bill  requires. 
If  the  defendant  after  appearance 
fails  to  make  any  answer  whatever, 
then  process  may  be  issued  against 
him  for  the  contempt,  or  the  bill  may 
be  taken  pro  confesso.  If  he  an- 
swer, but  does  so  imperfectly  or 
evasively,  then,  upon  exceptions 
taken  by  the  plaintiff,  he  may  be 
made  to  answer  fully.  The  plain- 
tiff's remedy  for  an  insufficient  an- 
swer, if  he  wishes  all  the  material 
matters  of  his  bill  fully  answered,  is 
by  taking  exception,  which  brings 
the  question  before  the  court 
whether  the  defendant  has  answered 
as  fully  as  he  was  required  to  do 
by  the  bill.  The  determination  of 
that  question  always  involves  the 
preliminary  inquiries :  whether  the 
plaintiff  making  the  demand  has  the 
capacity     to     make     it ;     and     also, 
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must  state  facts  and  not  arguments.^  It  is  not  sufficient  that  it  con- 
tains a  general  denial  of  the  matters  charged,  but  there  must  be 
an  answer  to  the  sifting  inquiries  upon  the  general  subject,*  It 
should  also  be  certain  in  its  allegations  so  far  as  practicable  to  so 
much  of  the  bill  as  it  is  necessary  and  material  for  the  defendant  to 
answer.  He  must  speak  directly  and  without  evasion  f  and  he  must 
not  merely  answer  the  several  charges  literally,  but  he  must  confess 
or  traverse  the  substance  of  each  charge."  And  wherever  there  are 
particular  and  precise  charges,  they  must  be  answered  particularly 
and  precisely,  and  not  in  a  general  manner,  although  the  general 
answer  may  amount  to  a  full  denial  of  the  charges.'^ 


whether  his  case  is  such  a  one  as 
gives  him  any  claim  to  an  answer. 
All  the  deviations  from  this  rule, 
that  a  defendant  who  submits  to  an- 
swer must  answer  fully,  have  sprung 
from  the  consideration  of  this  pre- 
liminary investigation."  Salmon  v. 
Clagett,  3  Bland    (Md.)    io6. 

"The  object  of  a  discovery  from 
the  defendants  for  the  purpose  of  giv- 
ing relief  here,  is  to  obtain  evidence 
in  relation  to  the  subject  in  contro- 
versy, either  because  the  plaintiff 
cannot  otherwise  prove  the  facts,  or 
in  aid  of  proof.  And  hence,  the  an- 
swer should,  in  all  cases,  not  only 
disclose  the  truth,  but  the  whole 
truth.  It  should  not  only  speak  the 
truth  in  relation  to  a  particular  cir- 
cumstance or  part  of  the  case,  but 
the  whole  truth  in  regard  to  all  the 
component  parts  of  that  case  which 
is  the  subject  of  litigation  between 
the  parties.  For,  otherwise,  if  the 
plaintiff  were  allowed,  by  special  in- 
terrogatories, to  cull  from  the  de- 
fendants' knowledge  of  the  whole 
matter  in  dispute,  only  such  partic- 
ular facts  as  suited  his  purpose,  and 
the  defendants  were  rigidly  confined 
to  the  making  of  only  such  answers 
as  such  interrogatories  would  war- 
rant, the  truth  of  the  case  might  be 
most  grievously  distorted,  and  the 
whole  course  of  justice  perverted. 
This,  as  to  a  bill  for  relief  as  well 
as  discovery,  is  sufficiently  evident." 
Price  V.  Tyson,  3  Bland  Ch.  (Md.) 
392,  22  Am.  Dec.  279. 

In  Reed  v.  Cumberland  Mut.  Fire 
Ins.  Co.,  36  N.  J.  Eq.  146,  where  the 
bill  said  that  the  complainant  de- 
sired more  insurance  on  his  premises 
and  so  notified  the  defendants,  to 
which   the   defendants   consented  but 
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declined  issuing  such  additional  in- 
surance but  directed  the  complain- 
ant where  to  obtain  it,  an  answer 
denying  the  truth  of  this  statement  is 
defective.  The  answer  should  state 
that  no  part  of  it  is  true. 

3.  Walker  v.  Walker,  3  Ga.  302. 

4.  "  Interrogatories  in  a  bill  can- 
not enlarge  or  contract  the  case  made 
by  the  allegations  in  the  bill.  The 
defendant  is  bound  to  answer  all 
material  interrogatories,  and  if  the 
answer,  being  in  the  affirmative,  the 
admission  would  be  of  any  use  to  the 
complainant,  either  to  assist  his 
equity,  or  to  advance  his  claim  to 
relief,  the  interrogatory  is  material." 
Beall  V.  Blake,  10  Ga.  449. 

5.  Walker  v.  Walker,  3  Ga.  302. 
In    Manning    v.    Manning,    8    Ala. 

138,  where  the  allegations  of  a  bill 
were  that  the  endorsee  of  a  note 
knew  when  he  obtained  it  that  it 
was  made  upon  an  illegal  considera- 
tion and  he  is  called  on  by  an  inter- 
rogatory to  state  under  what  circurn- 
stancjes  it  was  assigned  to  him ;  it 
was  held  that  his  answer  that  before 
the  note  was  endorsed  to  him  the 
maker  informed  him  that  it  was  good 
and  he  had  no  off-sets  against  it, 
was  not  responsive. 

6.  Utica  Ins  Co.  v.  Lynch,  3 
Paige   (N.  Y.)   210. 

7.  Methodist  Episcopal  Church  v. 
Jacques,  i  Johns.  Ch.   (N.  Y.)  65. 

"  All  the  cases  in  which  the  de- 
fendant has  been  required  to  answer 
each  charge  separately  and  particu- 
larly, were  cases  in  which  the  facts 
of  which  a  discovery  was  sought, 
were  charged  as  his  own  acts,  or  as 
being  within  his  own  knowledge.  If 
ten    distinct    facts   are   stated   in   the 
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c.  Matters  Within  Knozvledge  of  Defendant.  —  The  statement  or 
denial  of  facts  within  the  defendant's  own  knowledge  should  be 
made  distinctly  and  positively,  or  at  least  as  much  so  as  his  recol- 
lection will  admit.^ 

d.  Matters  Not  Within  Knozvledge  of  Defendant.  —  A  defendant 
to  a  bill  of  discovery  answering  as  to  matters  not  within  his  knowl- 
edge, must  answer  as  to  his  information  and  belief,  if  he  has  any 
information  on  the  subject  distinct  from  the  bill.^  And  where  the 
bill  calls  for  an  answer  to  several  distinct  allegations  upon  the  defend- 
ant's knowledge,  information,  remembrance  and  belief,  an  answer 
denying  knowledge  merely  is  not  enough ;  it  should  also  include  the 
defendant's   information.^"     But   where  the  defendant  has   neither 


bill,  and  of  which  it  is  not  alleged 
that  the  defendant  ever  had  any 
knowledge  —  if  he  has  really  no 
knowledge  or  information  as  to 
either  of  those  facts,  it  cannot  be 
necessary  that  he  should  recite  each 
particular  allegation  at  length  in  his 
answer.  He  may  in  that  case  deny 
all  knowledge  or  information  on  the 
subject  matters  of  the  bill,  and  put 
the  allegations  of  the  complainant  in 
issue  by  the  general  traverse  at  the 
conclusion  of  his  answer.  (See 
Jones  V.  Wiggins,  2  Youner  &  Jervis' 
Rep.  385.)  So,  if  the  defendant  has 
knowledge  or  information  only  as  to 
one  of  the  facts  charged,  he  may  an- 
swer as  to  that  fact  in  the  usual 
manner,  and  may  deny  all  knowledge 
or  information  as  to  the  residue  of 
the  matters  stated  in  the  bill."  Utica 
Ins.  Co.  V.  Lynch,  3  Paige  (N.  Y.) 
210. 

Under  the  Pennsylvania  Rules  in 
Equity  (Rule  39)  a  defendant  in  a 
bill  of  discovery,  in  aid  of  an  issue 
at  law,  cannot  deny  the  truth  of  the 
principal  fact  upon  which  is  based 
the  plaintiff's  right  to  recover  and 
decline  to  answer  as  to  matters  which 
would  tend  to  prove  the  truth  of  the 
fact  so  denied ;  he  must  make  dis- 
covery as  to  all  matters  which  tend 
to  prove  the  plaintiff's  case  in  the 
issue  at  law.  Bains  v.  Goldy,  35  Pa. 
St.  51. 

8.  Salmon  v.  Clagett,  3  Bland 
(Md.)  106. 

Where  a  defendant  fails  to  include, 
in  his  answer  to  discovery,  the  date 
of  a  fact  in  his  knowledge  when  re- 
quired to  do  so,  and  there  is  no 
proof  on  that  point,  the   court  will 


presume  the  date  to  be  that  which 
is  most  beneficial  to  the  complainant, 
and  consistent  with  the  other  circum- 
stances of  the  case.  Tarpley  v.  Wil- 
son, 33  Miss.  467. 

"  In  a  bill  filed  by  legatees  against 
an  executor,  calling  for  an  account 
of  usurious  interest  made  upon  the 
funds  of  the  estate,  he  must  answer 
as  to  the  amount  of  money  loaned  — 
at  what  rate  —  when  and  with  whom 
usurious  contracts  were  made  —  how 
often  renewed,  and  what  profit  he 
realized;  appending  an  account  of 
the  whole  to  his  answer,  according 
to  the  best  of  his  knowledge,  infor- 
mation, and  remembrance  and  be- 
lief."    Beall  V.   Blake,   10  Ga.  449. 

9.  Utica  Ins.  Co.  v.  Lynch,  3 
Paige  (N.  Y.)  210. 

Smith  V.  Lasher,  5  Johns.  Ch.  (N. 
Y.)  247,  wherein  it  was  held  that  an- 
swers to  certain  facts  charged  "  that 
they  may  be  true,  etc.,  but  that  the 
defendants  have  no  knowledge  of 
and  are  strangers  to  (such)  facts 
and  leave  the  plaintiff  to  prove  the 
same;"  and  that  "the  defendants 
have  not  any  knowledge  of  the  fore- 
going matters  but  from  the  statement 
thereof  in  the  bill,"  were  not  suf- 
ficient. 

If  the  plaintiff  be  charged  in  a  rep- 
resentative capacity,  such  as  that  of 
an  executor,  he  may  answer  on  his 
belief  and  show  such  pregnant  cir- 
cumstances as  to  the  foundation  of 
that  belief  as  will  induce  the  court  to 
adopt  and  act  upon  it.  Salmon  v. 
ClageU,  3  Bland   (Md.)    106. 

10.  Reed  v.  Cumberland  Mut.  F. 
Ins.  Co.,  36  N.  J.  Eq.  146. 
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knowledge  nor  information  of  the  matters  charged,  except  what  is 
derived  from  the  bill  itself,  he  is  not  bound  to  express  any  belief  one 
way  or  the  other  ;^^  but  he  may  deny  generally  all  knowledge  or 
information  of  the  same  without  answering  separately  as  to  each 
charge,  and  may  put  the  allegations  of  the  complainant  in  issue  by 
the  general  traverse  at  the  conclusion  of  his  answer.^^  But  an 
express  denial  of  a  fact  of  which  the  defendant  admits  he  is  ignorant 
is  not  sufficient.^^ 

e.  Lost  Instruments.  —  An  answer  to  a  bill  for  the  discovery  of 
the  contents  of  a  lost  document  referring  to  a  copy  of  such  docu- 
ment as  annexed,  and  to  which  such  copy  is  annexed,  is  sufficient.^* 

f .  Ansiver  by  Corporation.  —  A  corporation  is  bound  to  answer  a 
bill  of  discovery  the  same  as  a  natural  person,  except  that  it  puts 
in  its  answer  under  its  corporate  seal,  while  a  natural  person  makes 
answer  under  oath.^°  And  a  corporation  is  likewise  required  to 
put  in  a  full,  true  and  complete  answer.^" 

In  order  to  enable  a  corporation  as  a  sole  party  defendant  to  a 
bill  of  discovery  to  make  proper  answer  to  the  bill  it  must  cause 
diligent  examination  to  be  made  of  all  papers,  documents  and  muni- 
ments in  its  possession  before  answering.^'^ 

g.  Relevancy,  Pertinency,  Etc.  —  The  general  rule  is  that  if  the 
answer  goes  out  of  the  bill  to  state-  matters  not  material  to  the 
defendant's  case  it  will  be  deemed  impertinent  and  may  be  expunged  ; 
but  nothing  can  be  considered  irrelevant  that  may  have  any  influence 
on  the  suit  attending  to  the  nature  of  it.  Yet  if  what  is  pertinent 
be  so  mixed  with  that  which  is  impertinent  that  the  one  cannot  be 
separated  from  the  other,  the  whole  matter  with  the  impertinency 

11.     Utica  Ins.    Co.    v.    Lynch,    3  against    them     or     the     corporation. 

Paige  (N.  Y.)  210;  Morris  z^.  Parker,  After   putting  in   their  answer,   they 

3   Johns.   Ch.    (N.    Y.)    297,   holding  niay  be    sworn   as   witnesses   on  the 

also  that  when  the  defendant  is   re-  p^rt  of  the  complainant,  and  the  cor- 

quired  to  state  his  belief,  if  any,  it  is  ^-^^^   ^jn    have    the    benefit    of 

only   when  he   refers  to  information  their  cross-examination.    Vermilyea... 

l^u'^ca    Ins.    Co.    v.    Lynch,     3  F^'l^Bank,  i   Paige   (N.  Y.)  37, 

Paige   (N.  Y.)   210.  1^-     Continental  Nat.  Bank  t;.  Heil- 

13.  Bailey  v.  Stiles,  3  N.  J.  Eq.  "^^n,  66  Fed.  184;  Indianapolis 
245.  Gas    Co.     V.    Indianapolis,     90    Fed. 

14.  Reed  v.  Cumberland  Mut.  F.  196,  holding  that  if  the  corporation 
Ins.  Co.,  36  N.  J.  Eq.  196.  does  not  cause  such  examination  to 

15.  Indianapolis  Gas  Co.  v.  In-  be  made  and  pursues  a  different 
dianapolis,  90  Fed.   196.  course,    and    information    is    subse- 

16.  Continental  Nat.  Bank  v.  Heil-  quently  obtained  from  documents  re- 
man, 66  Fed.  184.  ferred  to  in  its  answer,  the  court  will 

The  corporation  ought  also  to  be  presume  a  disposition  on  the  part 
permitted  to  put  in  a  separate  an-  of  the  corporation  to  obstruct  and 
swer,  in  order  to  make  offers  and  defeat  the  course  of  justice;  and 
admissions,  and  to  deny  facts  which  holding  also  that  in  such  case  the 
the  officers  may  suppose  do  exist.  court  will  charge  it  with  the  costs 
Upon  the  answer  of  the  officers  or  of  the  bill.  See  also  Attorney  Gen- 
agents  of  the  corporation,  no  decree  era!  v.  East  Retford,  2  Mylne  &  K. 
for  relief  can  be   founded  either  as  40. 
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mixed  may  be  expunged ;  and  if  such  foreign  matter  be  scandalous 
as  well  as  impertinent,  it  may  be  struck  out  at  the  instance  of  a 
co-defendant,  or  even  a  stranger,  as  well  as  the  complainant.^*  But 
matter,  although  scandalous  in  itself,  is  not  to  be  so  considered  if  it 
is  in  fact  pertinent.^'' 

The  relevancy,  legality  and  competency  of  matters  brought  out  by 
a  bill  of  discovery  are  not  questions  for  equity  to  determine.^" 

C.  Scope;  of  Answer.  —  a.  In  General.  —  A  defendant  in  making 
answer  to  a  bill  of  discovery  must  be  permitted  to  introduce  all 
matters  in  avoidance  ;-^  and  to  make  as  wide  a  range  over  the 
whole  case  as  if  the  bill  prayed  for  relief  in  equity  as  well  as 
discovery,  and  there  is  in  this  respect  no  material  difference  between 
a  mere  bill  of  discovery  and  a  bill  for  relief.^^ 

<b.  Explanations.  —  And  a  defendant  should  be  allowed  to  intro- 
duce into  his  answer  any  matters  explanatory  of  his  admissions  or 


18.  Price  v.  Tyson,  3  Bland 
Ch.   (Md.)   392,  22  Am.  Dec.  279. 

Answers  may  nevertheless  be  ob- 
jected to  for  insufficiency  or  imper- 
tinence notwithstanding  the  bill  ex- 
pressly waives  answers  under  oath. 
Whitimore  v.   Patten,  81   Fed.  527. 

An  exception  for  impertinence  will 
be  overruled  if  the  expunging  of  the 
matter  excepted  to  will  leave  the  resi- 
due of  the  answer,  which  is  not  cov- 
ered by  the  exception,  either  false  or 
wholly  unintelligible.  Mclntyre  v. 
Trustees  of  Union  College,  6  Paige 
(N.  Y.)  239. 

Where  a  general  replication  to  the 
answer  is  entered,  exceptions  to  the 
answers  are  treated  as  abandoned, 
and  the  answer  deemed  sufficient  as 
to  any  discovery  prayed  for.  Hart- 
man  V.  Evans,  38  W.  Va.  669,  18 
S.  E.  810. 

An  exception  for  insufficiency  of 
the  answer  will  not  He  on  account  of 
a  mere  neglect  of  the  defendant  to 
answer  as  to  the  correctness  of  a  sim- 
ple arithmetical  proposition  which  is 
stated  in  the  bill.  Mclntyre  v.  Trus- 
tees of  Union  College,  6  Paige  (N. 
Y.)  239. 

19.  Price  v.  Tyson,  3  Bland  Ch. 
(Md.)   392,  22  Am.  Dec.  279. 

20.  Price  v.  Tyson,  3  Bland  Ch. 
(Md.)   392,  22  Am.  Dec.  279. 

21.  In  answering  a  bill  of  discov- 
ery, the  respondent  has  the  right  to 
state  all  the  circumstances  connected 
with    the    matters    about    which    dis- 


covery is  sought,  as  well  that  which 
makes  for  as  against  him.  Chambers 
V.  Warren,  13  111.  319. 

Where  the  bill  prays  any  relief 
whatever  against  a  defendant  who  is 
made  a  party  for  the  purpose  of  dis- 
covery only,  such  prayer  makes  it  a 
prayer  for  relief  as  well  as  discov- 
ery as  to  such  defendant,  and  author- 
izes him  to  put  in  an  answer  contain- 
ing a  full  defense.  Mclntyre  v. 
Trustees  of  Union  College,  6  Paige 
(N.  Y.)   239- 

In  Glenn  zr.  Grover,  3  Md.  212,  it 
was  held  that  where  a  bill  charges, 
generally,  that  certain  conveyances 
are  fraudulent  and  void,  and  also 
propounds  special  interrogatories 
predicated  upon  some  of  the  aver- 
ments, the  defendants  have  a  right  to 
answer  all  the  allegations  whether 
specially  interrogated  or  not.  The 
court  said :  "  A  defendant  would  be 
deprived  of  the  benefit  which  the  law 
gives  him  of  being  his  own  witness 
as  to  all  matters  which  he  may  an- 
swer responsively,  if  the  complainant 
could  so  frame  his  bill  and  interrog- 
atories as  to  allow  certain  portions  of 
the  answer  (and  perhaps  the  most 
immaterial)  to  be  evidence  for  the 
defendant,  and  make  new  matter  of 
the  rest,  though  responsive  as  to  the 
subjects  really  in  controversy  be- 
tween the  parties." 

22.  Price  v.  Tyson,  3  Bland  Ch. 
(Md.)   392,  22  Am.  Dec.  279. 

Vol.  IV 


J20 


DISCOVERY. 


denials  if  relevant  to  the  interrogatory  which  he  is  answering,  but 
not  otherwise. ^^ 

D.  Oath  to  Answer.  —  a.  In  General.  —  An  answer  to  a  bill  of 
discovery  should  always  be  sworn  to  by  the  respondent ;  for  it  is 
only  the  answer  of  him  who  swears  to  it,  although  it  may  purport 
to  be  the  answer  of  others.^* 

b.  Waiver  of  Oath.  —  The  rule  is  that  a  complainant  in  a  bill  of 
equity  is  not  entitled  to  a  discovery  where  the  bill  waives  oath  to  the 
answer.^*  But  this  rule  does  not  apply  in  case  of  a  discovery  prayed 
in  connection  with  a  proper  case  for  relief. ^"^ 


23.  Baxter  v.  Massasoit  Ins.  Co., 
13  Allen   (Mass.)  320. 

24.  Salmon  v.  Clagett,  3  Bland 
(Md.)    106. 

25.  Huntington  v.  Saunders,  120 
U.  S.  78;  Excelsior  Wooden  Pipe  Co. 
V.  Seattle,  117  Fed.  140;  Tillinghast 
V.  Chace,  121  Fed.  435. 

A  bill  in  equity  asking  for  discov- 
ery, but  waiving  an  answer  under 
oath,  cannot  be  treated  as  a  bill  for 
discovery,  and  the  answer  will  have 
simply  the  force  of  a  plea  under  the 
Rhode  Island  statute.  Harrington  v. 
Harrington,  15  R.  I.  341,  5  Atl.  502. 

Where  a  bill  against  a  corporate, 
officer  for  discovery  and  accounting 
of  funds,  charged  to  have  been  mis- 
appropriated, contains  a  general 
charge  of  fraud,  merely,  with  no 
specification,  and  waives  answer  upon 
oath,  discovery  in  aid  of  the  com- 
plainant's charge  of  fraud  is  practic- 
ally and  substantially  waived  also. 
Somerset  Co.  Banlt  v.  Veghte,  42  N. 
J.  Eq.  39>  6  Atl.  279. 

The  sole  purpose  of  a  waiver  of 
an  oath  to  an  answer  is  to  affect  the 
evidential  character  and  value  of  the 
answer.  It  has  nothing  to  do  with 
the  answer  as  a  pleading,  and  the  rule 
prevails  that  the  defendant  must  an- 
swer fairly  and  fully  to  each  and 
every  material  fact  alleged  in  the  bill. 
This  fair  and  full  answer  should 
serve  the  purpose  of  eliminating 
many  undisputed  facts  from  the  case. 
If  facts  alleged  by  the  complainant 
are  admitted  by  the  defendant  in  his 
answer,  the  necessity  for  consump- 
tion of  time  and  expenditure  of 
money  in  making  proof  thereof  does 
not  exist,  and  the  court's  attention  is 
drawn  to  the  debatable  issues  only. 
The   power   of  the    court   to  require 
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such  an  answer  ought  not  to  be 
abridged  at  all ;  and,  therefore,  if  the 
complainant,  for  the  purpose  of  pre- 
venting the  defendant  from  making 
its  answer  equal  in  evidential  strength 
to  two  witnesses,  sees  fit  to  waive 
the  oath  to  the  answer,  the  right  to 
exceptions  for  insufficiency  must  still 
exist.  Nashville  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam 
Co.,  83  Fed.  26. 

26.  Uhlmann  v.  Arnholt  &  S. 
B'r'g.  Co.,  41  Fed.  369. 

In  Manley  v.  Mickle,  55  N.  J.  Eq. 
563,  Z7  Atl.  738,  the  court  in  holding 
that  when  a  case  is  made  for  relief 
a  discovery  will  be  compelled,  al- 
though answer  without  oath  is 
prayed,  said :  "  But  it  is  urged  that 
discovery  will  not  be  compelled  where 
answer  without  oath  is  prayed.  Orig- 
inally a  complainant  was  required  to 
pray  for  answer  on  oath  and  was 
bound  by  the  answer  if  he  could  not 
overcome  it  by  preponderant  evi- 
dence. It  was  because  a  corporation 
could  not  make  oath  and  answered 
only  under  its  common  seal  that  dis- 
covery by  it  had  to  be  secured  by  the 
somewhat  incongruous  course  of 
making  its  officers  co-defendants.  In 
special  cases,  the  chancellor  would 
permit  a  complainant  to  waive  an- 
swer on  oath,  but  would  not  ordi- 
narily compel  affirmative  discovery 
where  the  defendant  could  not  have 
the  attendant  advantages.  The  sub- 
ject came  to  be  regulated,  in  some 
jurisdictions,  by  standing  rule  of 
court,  and  in  others  by  statute.  Most 
states  now  have  such  statutes,  and 
decisions  on  the  subject,  in  those 
states,  can  only  be  understood  when 
the  statutes  are  read  with  them. 
There  must  always  be  borne  in  mind 
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c.  Answer  by  Corporation.  —  Notwithstanding  a  bill  seeking  dis- 
covery from  a  corporation  prays  that  the  corporation  may  be  required 
to  answer  under  oath,  it  cannot  be  required  so  to  do ;  the  corporation 
can  only  put  in  its  answer  under  its  corporate  seal.^^ 

V.  EFFECT  OF  ANSWER  MAKING  OR  DENYING  DISCOVERY. 

1.  As  Respects  Hearing  on  Merits.  —  In  the  Case  of  a  Pure  Bill  of 
Discovery,  on  the  coming  in  of  the  answer,  the  function  of  the  bill 


also  the  difference,  often  lost  sight 
of,  between  bills  for  discovery  only 
and  bills  for  relief  with  incidental 
discovery.  I  have  found  no  decision 
questioning  the  right  of  a  complain- 
ant to  require  discovery  in  answer  to 
a  bill  of  the  class  last  named,  al- 
though prayed  without  oath,  except 
the  case  of  Congdon  v.  Aylsvvortn, 
i6  R.  I.  281.  This  case  is  infer- 
entially  to  that  effect.  The  Rhode 
Island  statute  is  peculiar;  it  enacts 
that  whenever  a  complainant  shall 
waive  oath,  the  defendant's  answer 
shall  have  the  same  effect  as  a  plea 
to  an  action  at  law.  Gen.  L.  of  1896, 
p.  826.  A  plea  at  law,  of  course,  has 
no  evidential  force  at  all,  even 
against  the  pleader.  In  Massachu- 
setts, the  standing  rule  of  court  (now 
Stat.  L.  of  1833,  ch.  223,  §  10)  ex- 
cepts from  the  right  to  call  for  an- 
swer without  oath,  bills  filed  for  dis- 
covery only,  and  therefore  we  are 
not  surprised  to  find  the  supreme 
court  of  that  state  deciding  that,  be- 
cause it  prayed  answer  without  oath, 
a  bill  ostensibly  for  relief  as  well 
as  for  discovery  could  not  be  up- 
held if  no  case  for  relief  was  pre- 
sented. Ward  V.  Peck,  114  Mass. 
121 ;  Badger  v.  McNamara,  123  Mass. 
117." 

A  defendant  in  a  creditors'  suit 
from  whom  discovery  is  asked  con- 
cerning his  indebtedness  to  the  judg- 
ment debtor,  cannot  object  to  the  dis- 
covery on  the  ground  that  the  bill 
waives  answer  under  oath.  Hudson 
V.  Wood,  119  Fed.  764.  In  this  case 
the  court  said :  "  It  may  be  technic- 
ally true  that  the  bill  in  this  case,  in 
the  strict  sense,  is  lacking  in  some  of 
the  qualities  of  a  bill  of  discovery, 
because  answers  under  oath  are 
waived  (Huntington  v.  Saunders,  120 
U.  S.  80,  7  Sup.  Ct.  356,  30  L.   Ed. 

46 


580)  ;  but  it  is  certainly  a  creditors' 
bill,  and  we  doubt  if  the  objection  is 
one  with  which  Boyle  is  concerned 
on  the  hearing  of  the  demurrer,  espe- 
cially as  the  bill  only  states  argu- 
mentatively,  and  not  positively,  that 
he  is  indebted  to  the  judgment  debt- 
ors, and  as  he  cannot  be  prejudiced 
by  not  being  required  to  answer 
under  oath  as  to  whether  he  is  in- 
debted to  the  judgment  debtors.  If 
the  latter  waive  the  objection,  and 
make  discovery  of  the  demands  due 
them,  or  of  other  assets  belonging  to 
them,  such  assets,  if  available  for 
complainants  at  all,  would  be  quite 
as  much  so  under  those  circum- 
stances as  if  answer  under  oath  had 
not  been  waived.  No  one  but  them- 
selves is  bound  by  their  answers. 
Other  defendants  may  answer  as  ad- 
vised; but,  if  Boyle  really  owes  the 
judgment  debtors,  such  indebtedness, 
when  properly  ,  ascertained,  may  be 
subjected  to  their  judgment  in  this 
proceeding,  and,  if  Boyle  is  protected 
against  a  second  demand  for  it,  it  is 
quite  immaterial  to  him  who  gets  the 
money  when  it  is  paid  by  him. 

An  Alabama  Statute  provides  that 
when  a  bill  is  filed  for  any  other  pur- 
pose than  discovery  only,  the  plaintiff 
may  waive,  in  or  upon  the  bill,  the 
answer  being  made  on  oath ;  and  in 
Russell  V.  Garrett,  75  Ala.  348,  it  was 
held  that  while  the  more  common 
practice  is  to  make  such  waiver  by  a 
foot-note  appended  to  the  bill,  it  may 
be  done  in  the  interrogating  part  it- 
self. It  is  plainly  authorized  by  the 
statute  and  not  prohibited  by  13th 
Rule  of  Chancery  Practice. 

27.  Continental  Nat.  Bank  v.  Heil- 
man,  66  Fed.  184;  Nashville  Hollow 
Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  83  Fed.  26. 

See  also   Bayard  v.  Chesapeake  & 
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is  ended,  and  nothing  further  remains  to  be  done  on  the  equity 
side  of  the  court ;  there  can  be  no  hearing  on  the  merits, ^^ 

In  the  Case  of  a  Bill  for  Relief  and  Discovery,  even  though  the 
complainant  is  wrongfully  denied  the  discovery  which  he  seeks,  the 
denial  of  the  discovery  is  no  ground  for  dismissing  the  bill ;  the 
complainant  may  make  out  his  case  without  the  discovery.^® 

2.  As  Respects  the  Answer  as  Evidence.  —  The  rules  in  respect  of 


D.  Co.,  cited  in  Salmon  v.  Clagett, 
3  Bland   (Md.)    io6. 

Brumly  v.  West  Chester  Mfg.  Co., 
I  Johns.  Ch.  (N.  Y.)  366,  wherein  a 
bill  was  filed  against  a  corporation 
generally  which  put  in  an  answer 
under  its  corporate  seal,  and  the  court 
denied  a  motion,  but  ordered  certain 
officers  of  the  corporation  to  make 
oath  to  the  answers  so  filed. 

28.  Alabama.  —  Steel  v.  Lowry,  6 
Ala.  124. 

Illinois.  —  Yates  v.  Monroe,  13  111. 
212;  United  States  Ins.  Co.  v.  Cen- 
tral Nat.  Bank,  7  111.  App.  426;  Phil- 
delphia  Fire  Ins.  Co.  v.  Central  Nat. 
Bank,  i  111.  App.  344;  Fifield  v.  Gor- 
ton, 15  111.  App.  458;  Harbert  v.  Mer- 
shon,  169  111.  52,  48  N.  E.  450. 

Maryland.  —  Price  v.  Tyson,  3 
Bland  Ch.  392,  22  Am.  Dec.  279. 

Mississippi.  —  Townsend  v.  Odam, 
Walker  356;  Northrop  v.  Flaig,  57 
Miss.  754a. 

Nezv  Jersey.  —  Grafton  v.  Brady,  7 
N.  J.  Eq.  79;  Jones  v.  Sherwood,  6 
N.  J.  Eq.  210. 

Pennsylvania. —  People's  Nat.  Bank 
V.  Kern,  193  Pa.  St.  59,  44  Atl.  331. 

"The  sole  object  of  a  bill  of  dis- 
covery in  aid  of  a  suit  at  law  is  to 
obtain  a  sufficient  answer,  and  to  stay 
the  proceedings  at  law  in  the  mean- 
time. When  such  an  answer  is  ob- 
tained, the  end  of  the  suit  is  an- 
swered, and  the  party  has  secured  all 
the  relief  asked,  or  which  the  court 
of  chancery  could  give;  and  the  bare 
dissolution  of  the  injunction  has  been 
held  to  be  equivalent  to  an  order  dis- 
missing the  bill,  and  a  final  disposi- 
tion of  the  suit."  Yates  v.  Monroe, 
13  111.  212. 

A  bill  filed  to  restrain  an  action 
at  law  on  grounds  of  defense  which 
could  be  available  at  law,  if  sus- 
tained by  sufficient  evidence,  and  al- 
leging that  the  facts  constituting  the 
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defense  can  only  be  established  by 
evidence  from  the  defendants  to  the 
bill,  is  a  bill  for  discovery  alone,  and 
on  the  coming  in  of  the  answer  of  the 
defendants  denying  the  equity,  it  is 
proper  for  the  chancellor  to  dismiss 
the  bill  when  he  dissolves  the  in- 
junction.    Steel  V.  Lowry,  6  Ala.  124. 

In  Russell  v.  Dickeschied,  24  W. 
Va.  61,  where  a  temporary  injunction 
had  been  awarded  upon  a  proper  bill 
of  discovery  to  restrain  the  defend- 
ant from  prosecuting  his  bill  at  law 
pending  the  action,  it  was  held  error 
to  dissolve  the  injunction  on  motion 
of  the  defendant  without  any  answer 
thereto  tendered  or  filed. 

Where  a  bill  in  equity  is  filed  as  a 
bill  of  discovery  under  the  Pennsyl- 
vania statute  in  aid  of  an  execution, 
and  subsequently  after  answers  filed 
and  testimony  taken  the  plaintiff  dis- 
closes an  intention  to  treat  the  bill  as 
a  creditors'  bill,  the  bill  will  be  dis- 
missed, although  the  objection  to  the 
jurisdiction  of  the  court  is  raised  by 
neither  demurrer  nor  answer.  Peo- 
ple's Nat.  Bank  v.  Kern,  193  Pa.  St. 
59,  44  Atl.  331- 

29.  Wister  v.  McManes,  54  Pa.  St. 
318,  93  Am.  Dec.  700. 

Where  a  bill  is  for  discovery  and 
relief,  if  the  answer  instead  of  fur- 
nishing a  discovery  is  a  denial  of  the 
matters  alleged,  it  is  competent  for 
the  plaintiff  to  make  out  his  case  by 
evidence.     Dunn  v.  Dunn,  8  Ala.  784. 

Although  a  bill  in  equity  against  a 
corporation  by  its  general  manager 
for  discovery  and  an  account  might 
be  dismissed  because  of  want  of 
equity  due  to  the  fact  that  the  plain- 
tiff had  all  the  facts  within  his 
knowledge,  yet  if  the  case  has  been 
referred  and  the  question  of  jurisdic- 
tion has  not  been  raised  until  much 
testimony  has  been  taken,  the  court 
will  not  dismiss  the  bill,  but  will  en- 
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the  admissibility  and  conclusiveness  of  the  answer  as  evidence  arc 
fully  treated  elsewhere  in  this  work.-'"' 

deavor  to  reach  an  end  of  the  contro-  30.     See     articles      "  Admissions," 

versy.     Kane  v.   Schuylkill   Fire   Ins.       Vol.   I,  p.   445 ;   "  Answers/'  Vol.   I, 
Co.,  199  Pa.  St.  198,  48  Atl.  989.  p.  904. 


DISFRANCHISEMKNT.— See  Corporation;  Elections. 
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CROSS  EEFEEENCES: 


I.  DISORDERLY  HOUSE. 


1.  What  Constitutes.  —  A  disorderly  house  is  a  house  conducted 
in  such  a  manner  by  the  inmates  as  to  disturb,  annoy  or  scandalize 
the  public.^ 


1.  A  Disorderly  House  is  One 
Which  Tends  to  Public  Annoyance. 

United  States.  —  United  States  r. 
Elder,  4  Cranch  C.  C.  507,  25  Fed. 
Cas.  No.  15,039;  United  States  v. 
Columbus,  5  Cranch  C.  C.  304,  25 
Fed.  Cas.  No.  14,841 ;  United  States 
V.  Gray,  2  Cranch  C.  C.  675,  26  Fed. 
Cas.  No.  15,251. 

Alabama.  —  Price  v.  State,  q6  Ala. 
I,   II   So.   128. 

District  of  Columbia.  —  De  Forest 
V.  United  States,  ii  App.  D.  C.  458. 

Delaware.  —  State  v.  Buckley,  5 
Har.  508. 

Indiana.  —  Hackney  v.  State,  8 
Ind.  494 ;  Mains  v.  State,  42  Ind.  327, 
13  Am.  Rep.  364. 

lo-dua.  —  State    v.   Webb,    25    Iowa 

235- 

Kentucky. —  Kneffer  v.  Com.,  94 
Ky.  359,  22  S.  W.  446. 
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Maine.  —  State  v.  Stevens,  40  Me- 

559- 

Massachusetts.  —  Com.  v.  Hopkms, 
133  Mass.  381,  43  Am.  Rep.  527; 
Com.  V.   Cobb,   120  Mass.  356. 

Michigan.  —  People  v.  Mallette,  79 
Mich.  600,  44  N.  W.  962;  People  v. 
Cook,  96  Mich.  368,  5=5  N.  W.  980. 

Missouri.  —  Clementine  v.  State,  14 
Mo.  112. 

New  Hampshire.  —  State  v.  Bailey. 
21  N.  H.  343. 

New  Jersey.  —  State  v.  Williams, 
30  N.  J.  L.  102. 

New  York.  —  People  ex  rel.  Gaig- 
not  V.  Superintendent  N.  Y.  St.  Re- 
formatory, ^7  Misc.  92,  74  N.  Y. 
Supp.  752. 

Pennsylvania.  —  Hunter  v.  Com.,  2 
Ser?.  &  R.  298. 

Rhode  Island.  —  State  v.  Smith,  IS 
R.  I.  24,  22  Atl.  1,119. 
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2.  ftnestion  of  Law.  —  To  constitute  a  disorderly  house,  a  habit- 
ual violation  of  the  law  must  be  permitted  by  its  occupants.  Whether 
an  act  is  illegal,  and  what  constitutes  a  disorderly  house,  are  ques- 
tions of  law  to  be  settled  by  the  court,  but  it  must  be  left  to  the 
jury  to  settle,  as  a  question  of  fact,  whether  satisfactory  evidence 
is  produced  to  show  that  the  defendant  is  guilty  of  habitually  per- 
mitting infractions  of  the  law  on  his  premises.- 

3.  How  Shown.  —  A.  By  Reputation.  —  Whether  reputation  is 
admissible  to  prove  that  a  house  is  disorderly,  is  a  question  concern- 
ing which  the  cases  are  conflicting.  But  the  weight  of  authority 
seems  to  be  that  evidence  of  reputation  is  admissible  to  prove  the 


Texas.  —  Thompson  v.  State,  2 
Tex.  App.  82;  Johnson  v.  Stale,  32 
Tex.  Crim.  504,  24  S.  W.  411 ;  Golden 
v.  State,  34  Tex.  Crim.  143,  29  S.  W. 
779;  Ahr  V.  State,  (Tex.  Crim.),  31 
S.  W.  657. 

Utah.  —  People  v.  Hampton,  4 
Utah  258,  9  Pac.  508. 

Wisconsin.  —  Hawkins  v.  Lutton, 
95  Wis.  492,  70  N.  W.  483,  60  Am. 
St.  Rep.  131, 

West  Virginia.  —  State  v.  McGa- 
han.  48  W.  Va.  438,  37  S.  E.  573- 

It  Is  Not  Necessary  that  the 
House  Has  Been  Kept  for  the  Pur- 
pose of  Gain.  —  State  v.  Clark,  78 
Iowa  492,  43  N.  W.  273. 

It  Is  Not  an  Essential  Element 
of  the  Keeping  of  a  Disorderly 
House  that  the  people  have  been  dis- 
turbed by  noise.  Beard  v.  State,  71 
Md.  275,  17  Atl.  1,044,  17  Am.  St. 
Rep.  536,  4  L.  R.  A.  675;  King  v. 
People,  83  N.  Y.  587;  Thatcher  v. 
State,  48  Ark.  60,  2  S.  W.  343 ;  Price 
V.  State,  96  Ala.  i,  11  So.  128. 

A  House  Is  Disorderly  Which 
Tends  to  Public  Annoyance  although 
onlv  one  person  may  have  been  an- 
noyed or  disturbed.  Com.  v.  Hop- 
kins, 133  Mass.  381,  43  Am.  Rep.  527. 

One  Is  Liable  for  Keeping  a  Dis- 
orderly House  notwithstanding  the 
quarreling  and  fighting  were  out  in 
the  street  where  defendant  had  no 
control.  State  v.  Webb,  25  Iowa  23s; 
Cable  V.  State,  8  Blackf.   (Ind.)  531. 

A  House  to  Which  People  Pro- 
miscuously Resort  for  purposes  in- 
jurious to  the  public  morals  and 
health,  or  convenience  or  safety,  is  a 
nuisance,  and  the  keeper  is  liable  to 
indictment   for  keeping  a   disorderly 


house.  State  v.  Williams,  30  N.  J. 
L.  102. 

A  Canvas  Tent  May  Be  a  Dis- 
orderly House.  — KiUman  v.  State,  3 
Tex.  App.  222,  28  Am.  Rep.  432. 

A  Place  to  Which  Persons  Com- 
monly Resort  for  the  purpose  of  bet- 
ting on  horse  races  is  a  disorderly 
house.  Haring  v.  State,  57  N.  J.  L. 
386,  17  Atl.  1,079;  Cheek  v.  Com.,  18 
Ky.  L.  Rep.  515,  100  Ky.  i,  37  S.  W. 

Covered  Wagon  may  be  a  disor- 
derly house.  State  v.  Chauvet,  ill 
Iowa  687,  83  N.  W.  717,  82  Am.  St 
Rep.  539;  Tracy  v.  State,  42  Tex. 
Crim.  494,  61    S.  W.  127. 

A  Boat  on  a  River —  State  v.  Mul- 
len, 35  Iowa  199. 

What  Does  Not  Constitute  a  Dis- 
orderly House.  — ///jVjot.y.  —  Paris  v. 
People,  2y  111.  .73. 

lona.  —  State  v.  Clark,  78  Iowa 
492,  43  N.  W.  273;  State  v.  Lee,  80 
Iowa  75,  45  N.  W.  5d5;  State  v. 
Irvin,  117  Iowa  469,  91  N.  W.  760. 

Maine.  —  State  v.  Caring,  74  Me. 
152. 

Michigan.  —  People  v.  Castro,  75 
Mich.  127,  42  N.  W.  937. 

New  Jersey.  —  Slate  v.  Hall,  32 
N.  J.  L.  158;  Gulick  f.  State,  50  N. 
J.  L.  468,  14  Atl.  751. 

l>/orth  Carolina.  —  State  v.  Evans, 
27  N.  C.  603;  State  v.  Wright,  51 
N.  C.  25. 

Texas.  —  Harmes  v.  State,  26  Tex. 
App.  190,  9  S.  W.  487,  8  Am.  St.  Rep. 
470;  Johnson  v.  State,  28  Tex.  App. 
562,  13  S.  W.  1,005. 

2.  Brown  v.  State,  49  N.  J.  L.  61, 
7  Atl.  340;  Stone  V.  State,  22  Tex. 
Crim.  185,  2  S.  W.  585;  Bindernagle 
V.  State,  60  N.  J.  L.  307,  37  Atl.  619. 
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character  of  a  house,  and  particular  acts  of  lewdness  or  prostitution 
need  not  be  proved.^ 


3.  California.  —  Demartini  v.  An- 
derson, 127  Cal.  z:i,  59  Pac.  207. 

Connecticut.  —  State  v.  Main,  31 
Conn.  572 ;  State  v.  Morgan,  40  Conn. 
46;  Cadwell  V.  State,  17  Conn.  467. 

£>aJ^ofa.  — Territory     v.    Stone,    2 

Dak.   155,  4  N.  W.  697;  Territory  v. 

Chartrand,  I  Dak.  379,  46  N.  W.  583- 

F/onJa.  —  King   v.    State,    17    Fla. 

183. 

Georgia.  —  Hogan  v.  State,  76  Ga. 
82. 

Idaho.  —  People  v.  Buchanan,  i 
Idaho  681 ;  Territory  v.  Bowen,  2 
Idaho  640,  23  Pac.  82. 

/«d!ano.  —  Betts  v.  State,  93  Ind. 
375;  Whitlock  V.  State,  4  Ind.  App. 
432,  30  N.  E.  934;  Graeter  v.  State, 
105  Ind.  271,  4  N.  E.  461. 

Louisiana.  —  State  v.  Mack,  41  La. 
Ann.  1,079,  6  So.  808;  State  v.  West, 
46  La.  Ann.  1,009,  15  Atl.  418. 

Massachusetts.  —  Com.  v.  Kimball, 
7  Gray  328;  Com.  v.  Cardoze,  119 
Mass.  210. 

Michigan.  — O'Brien  v.  People,  28 
Mich.  213. 

Minnesota.  —  State  v.  Bresland,  59 
Minn.  281,  61  N.  W.  450;  State  r. 
Rickards,  21  Minn.  47;  State  v. 
Smith,  29  Minn.  193,  12  N.  W.  524- 

Montana.  —  State  v.  Hendricks,  15 
Mont.  194,  39  Pac.  93,  48  Am.  St. 
Rep.  666. 

Nebraska. —  Drake  v.  State,  14 
Neb.  535,  17  N.  W.  117. 

Neiu  Jersey.  —  Jannone  v.  State, 
(N.  J.),  45  Atl.  1,032. 

Rhode  Island.  — State  v.  Hull,  18 
R.  I.  207,  26  Atl.  191 ;  State  v.  Tow- 
ler,  13  R.  L  661. 

South  Carolina.  —  State  v.  Mc- 
Dowell,  Dud.   346. 

Texas.  — Sara  v.  State,  22  Tex. 
App.  639,  3  S.  W.  339;  Harkey  v. 
State,  33  Tex.  Crim.  100,  25  S.  W. 
291,  47  Am.  St.  Rep.  19;  Golden  v. 
State,  34  Tex.  Crim.  143,  29  S.  W. 
779;  Cook  V.  State,  22  Tex.  App.  511. 
3  S.  W.  749;  Sylvester  v.  State,  42 
Tex.  496;  Morris  v.  State,  38  Tex. 
604:  Allen  V.  State,  15  Tex.  App. 
320;  Stone  V.  State,  22  Tex.  App. 
18^.  2  S.  W.  585- 

Wisconsin.  —  State  v.  Brunell,  29 
Wis.  435- 
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Reputation  Alone  Not  Snfllcient 
to  Show  that  a  House  is  Disorderly. 
In  State  v.  Hendricks,  15  Mont.  194, 
39  Pac.  93,  48  Am.  St.  Rep.  666,  the 
court  said:  "There  are  a  few  cases 
which  decide  that,  where  the  house 
has  the  reputation  of  being  bawdy, 
the  jury  may  find  as  a  fact,  from 
such  evidence  alone,  that  it  is  a 
bawdy  house,  and  is  used  as  such ; 
but  we  are  of  the  opinion  that,  the 
use  of  the  house  for  evil  purposes 
being  a  material  fact,  there  should  be 
proof  of  such  actual  use,  and  that 
reputation  alone,  without  such  proof, 
is  insufficient."  State  v.  Lee,  80 
Iowa  75.  45  N.  W.  545 ;  State  v. 
Haberle,  72  Iowa  138,  33  N.  W.  461 : 
State  v.  Bresland,  59  Minn.  281,  61 
N.  W.  450;  State  V.  Smith,  29  Minn. 
193,  12  N.  W.  524;  Drake  v.  State, 
14  Neb.  535,  17  N.  W.  117;  State  v. 
Brunell,  29  Wis.  435. 

The  Fact  That  a  House  Is  Used 
as  a  House  of  Ill-Fame  may  be 
proved  by  showing  the  gathering  at 
the  place  of  men  and  women  for 
illicit  commerce  of  the  sexes,  by 
lewd  conduct  of  such  persons,  by 
their  obscene  language  and  profanity, 
or  by  other  facts  and  circumstances 
from  which  may  be  deduced  the  con- 
clusion that  the  house  was  in  fact 
used  for  purposes  of  prostitution  and 
lewdness.  State  v.  Hendricks,  15 
Mont.  194,  39  Pac.  93,  48  Am.  St. 
Rep.  666. 

The  Opinion  of  Witnesses  that 
the  house  as  kept  is  a  nuisance  is 
not  competent  evidence.  Smith  v. 
Com.,  9  B.  Mon.   (Ky.)  21. 

Proof  of  Particular  Acts  of  lewd- 
ness in  the  House  Is  Not  Necessary. 
Territory  v.  Stone,  2  Dak.  155,  4  N. 
W.  697;  Betts  V.  State,  93  Ind.  375; 
Drake  v.  State,  14  Neb.  535.  17  N. 
W.  117. 

Evidence  that  a  House  Was  leased 
for  the  purposes  oi  prostitution  is 
evidence  that  the  house  is  disorderly. 
State  V.  Lewis,  5  Mo.  App.  465. 

It  Is  Not  Necessary  that  the  Dis- 
orderly Conduct  should  be  perceptible 
from  the  outside,  nor  that  there  be 
conspicuous  impropriety  within  the 
house.     Sylvester    v.    State,   42    Tex. 
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B.  By  Reputation  and  Conduct  of  Inmates  and  Frequenters. 
Evidence  of  general  bad  character,  reputation  and  conduct  of  the 
inmates  and  frequenters  of  a  house  is  competent  to  show  the  charac- 
ter of  the  house.* 


496 ;  Herzinger  v.  State,  70  Md.  278, 
17  Atl.  81 ;  Beard  v.  State,  71  Md. 
27s,  17  Atl.  1,044,  17  Am.  St.  Rep. 
536,  4  L.  R.  A.  675- 

Evidence  in  Defense  that  there  has 
been  no  noise  or  disturbance  of  the 
peace  is  inadmissible.  Com.  v.  Gan- 
nett, I  Allen  (Mass.)  7,  79  Am.  Dec. 

693- 

Statutes    Declaring     Evidence     of 

Reputation   Admissible Shaffer   v. 

State,  87  Md.  124.  39  Atl.  313; 
State  V.  Haberle,  72  Iowa  138.  33  N. 
VV.  461 ;  King  v.  State,  17  Fla.  183. 
Some  Statutes  Make  the  Reputa- 
tion of  the  House  an  clement  of  the 
offense  which  must  be  established  as 
well  as  that  it  was  a  disorderly  house 
in  fact.  Cadwell  v.  State,  17  Conn. 
467;  State  V.  Haberle,  72  Iowa  138, 
33  N.  W.  461 ;  King  v.  State,  17  Fla. 
183 ;  O'Brien  v.  People,  28  Mich.  213. 

In  State  v.  Main,  31  Conn.  572,  it 
was  held  that  under  the  statute  it  was 
not  necessary  to  prove  that  a  house 
reputed  to  be  a  house  of  prostitution 
was  so  in  fact. 

In  State  v.  Maxwell,  33  Conn.  259, 
that  court  held  that  it  was  not  neces- 
sary to  show  that  the  house  had  ac- 
quired the  reputation  of  being  a  dis- 
orderly house. 

Evidence  of  reputation  of  the  house 
prior  to  the  discontinuance  of  the 
first  prosecution  was  admissible,  and 
reputation  of  the  house  nrior  to  the 
commission  of  the  offense  charged, 
and  even  prior  to  the  enactment  of 
the  statute  on  which  the  prosecution 
was  founded,  was  admissible  to  prove 
the  reputation  of  the  house.  State  v. 
Main,  31  Conn.  572;  Cadwell  v.  State, 
17  Conn.  467. 

Character  of  a  house  cannot  be 
shown  by  general  reputation,  but 
must  be   proved  by   particular   facts. 

United  States.  —  United  States  v. 
Jourdine,  4  Cranch  C.  C.  338,  26  Fed. 
Cas.  No.  15,499;  United  States  v. 
Rollinson,  2  Cranch  C.  C.  13,  27  Fed. 
Cas.  No.  16,191  ;  United  States  v. 
Warner,  4  Cranch  C.  C.  342,  28  Fed. 
Cas.  No.  16,642. 

Alabama.  —  Toney  v.  State,  60  Ala. 


97;  Sparks  v.  State,  59  Ala.  82; 
Wooster  v.  State,  55  Ala.  217. 

California.  —  Demartini  v.  Ander- 
son, 127  Cal.  33,  59  Pac.  207. 

Iowa.  —  State  v.  Hand,  7  Iowa  411, 
71  Am.  Dec.  453;  State  v.  Lyon,  39 
Iowa  379. 

Kentucky.  —  Smith  v.  Com.,  6  B. 
Mon.  21. 

Maine.  —  State  v.  Boardman,  64 
Me.  523. 

Maryland.  —  Henson  v.  State,  62 
Md.  231,  50  Am.  Rep.  204. 

Mississippi.  —  Handy  v.  State,  63 
Miss.  207,  56  Am.  Dec.  803. 

Nezv  Hampshire.  —  State  v.  Foley, 
45  N.  H.  466. 

New  York.  —  People  v.  Mauch,  24 
How.  Pr.  276;  Kenyon  v.  People,  26 
N.  Y.  203,  84  Am.  Dec.   177. 

Vermont.  — State  v.  Plant,  67  Vt. 
454,  32  Atl.  237,  48  Am.  St.  Rep.  821. 

4.  Reputation,  Conduct  and  Acts 
of  Keeper,  Inmates  and  Frequenters 
Competent —  United  States. —  United 
States  V.  Stevens,  4  Cranch  C.  C.  341. 
27  Fed.  Cas.  No.  16,391  ;  United 
States  V.  McDowell,  4  Cranch  C.  C. 
423,  26  Fed.  Cas.  No.  15,671 ;  United 
States  V.  Jourdine,  4  Cranch  C.  C 
338.  26  Fed.  Cas.  No.    1 5,499- 

Alabama.  —  Toney  v.  State,  60 
Ala.  97;  Wooster  v.  State,  55  Ala. 
217. 

California.  —  Demartini  v.  Ander- 
son, 127  Cal.  33,  59  Pac.  207. 

Florida.  — King  V.  State,  17  Fla. 
183. 

Georgia.  —  Mahalovitch  v.  State, 
54  Ga.  217;  McCain  v.  State,  57  Ga. 

390. 

Indiana.  —  Whitlock  v.  State,  4 
Ind.  App.  432,  30  N.  E.  934;  Betts  v. 
State,  93  Ind.  375 ;  Graeter  v.  State, 
105  Ind.  271,  4  N.  E.  461. 

loii'a.  —  State  v.  Toombs,  79  Iowa 
741,  45  N.  W.  300;  State  V.  Lyon,  39 
Iowa  379. 

Louisiana.  —  State  v.  West,  46  La. 
Ann.  i.oog,  15  So.  418;  State  v. 
iMack,  41  La.  Ann.  1,079,  6  So.  808. 

Maine.  —  State  v.  Boardman,  64 
Me.  523;  State  v.  Garing,  75  Me.  591. 

Maryland.  —  Beard     v.    State,     71 
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C.  Character  and  Reputation  of  Keeper.  —  The  rule  of  law 
that  the  character  of  a  defendant  cannot  be  attacked  in  a  criminal 
proceeding,  unless  put  in  issue,  applies  to  actions  against  disorderly 
houses.     And  the  charge  that  a  person  is  the  keeper  of  a  disorderly 


Md.  275,  17  Am.  St.  Rep.  536;  Her- 
zinger  v.  State,  70  Md.  278,  17  Atl. 
81. 

Massachusetts.  —  Com.  v.  Dam,  107 
Mass.  210;  Com.  v.  Clark,  14.'^  Mass. 
251,  13  N.  E.  888;  Com.  v.  Gaimett, 
83  Mass.  7,  79  Am.  Dec.  693 ;  Com.  v. 
Sliney,  126  Mass.  49. 

Michigan.  —  People  v.  Russell,  no 
Mich.  46,  67  N.  W.  1,099. 

Minnesota.  —  State  v.  Smith,  29 
Minn.  193,  12  N.  W.  524. 

Missouri.  —  Clementine  v.  State,  14 
Mo.  112;  State  v.  Bean,  21  Mo.  267. 

Montana.  —  State  v.  Hendricks,  15 
Mont.  194,  39  Pac.  93,  48  Am.  St. 
Rep.  666. 

Nebraska.  —  Drake  v.  State,  14 
Neb.  535,  17  N.  W.  117. 

New  Hampshire.  —  State  v.  Mc- 
Gregor, 41  N.  H.  407. 

New  York.  —  People  v.  Hulett,  61 
Hun  620,  15  N.  Y.  Supp.  630;  Har- 
wood  V.  People,  26  N.  Y.  190,  84  Am. 
Dec.  175. 

New  Jersey.  —  Roop  v.  State,  58 
N.  J.  L.  479,  34  Atl.  749;  Bmder- 
nagle  v.  State,  60  N.  J.  L.  307,  27 
Atl.  619. 

Texas.  —  Sylvester  v.  State,  42 
Tex.  496;  Morris  v.  State,  38  Tex. 
604;  Golden  V.  State,  34  Tex.  Crim. 
143,  29  S.  W.  779;  Harkey  v.  State, 
2,2,  Tex.  Crim.  100,  25  S.  W.  291,  47 
Am.    St.   Rep.    19. 

Wisconsin.  —  Sullivan  v.  State,  75 
Wis.  650,  44  N.  W.  647;  State  v. 
Brunell,  29  Wis.  435. 

Character  of  women  and  their  con- 
versation within  the  house  are  com- 
petent evidence  of  the  character  of 
the  house.  Com.  v.  Harwood,  4 
Grav  (Mass.)  41,  64  Am.  Dec.  49; 
Com.  V.  Kimball,  7  Gray  (Mass.) 
328. 

Contracted  Disease.  —  Testimony 
of  a  witness  that  he  stopped  at  night 
with  one  of  the  inmates  in  the  house 
and  soon  afterwards  contracted  a 
disease  is  admissible.  State  v.  Car- 
ing, 75  Me.  591. 

Testimony  of  a  Policeman  that  he 
went  to  house  of  defendant  to  arrest 


a    criminal    atid    that    defendant    se- 
creted the  person  he  was  seeking,  is 
admissible  as  going  to  show  that  the 
house  was  a  disorderly  one.     Mahal 
ovitch  V.  State,  54  Ga.  217. 

Breaking  Doors.  —  Evidence  that 
while  defendant  occupied  the  house, 
doors  were  broken,  was  admissible. 
Com.  V.  O'Brien,  8  Gray  (Mass.)  487- 
Evidence  of  Shooting,  yelling  and 
laughing,  admissible.  Garrison  v. 
State,  14  Ind.  287. 

Evidence  that  Prostitutes  Were 
Arrested  at  defendant's  house,  ad- 
missible. Harwood  v.  People,  26  N. 
Y.    igo,  84  Am.   Dec.    171;. 

Conduct  and  Conversation  Not  in 
Presence  of  Accused —  Conversation 
of  men  immediately  after  coming  out 
of  alleged  house  of  ill-fame,  but  not 
in  the  presence  of  defendant,  or  the 
inmates,  concerning  what  happened 
inside  is  inadmissible.  Com.  v.  Har- 
wood, 4  Gray  (Mass.)  41,  64  Am. 
Dec.  49;  Com.  v.  Sliney,  126  Mass. 
49;  State  V.  McGahan,  48  W.  Va. 
438,  27  S.  E.  573- 

Evidence  as  to  What  Disturbers 
of  the  Peace  Said  in  a  highway  some 
distance  from  the  house  and  not  in 
the  presence  of  defendant,  is  not  ad- 
missible. Com.  V.  Davenport,  2  Al- 
len (Mass.)  299. 

But  see  Beard  v.  State,  71  Md. 
275,  17  Atl.  1,044,  17  Am.  St.  Rep. 
536,  4  L.  R.  A.  675;  Herzinger  v. 
State,  70  Md.  278,  17  Atl.  81 ;  Binder- 
nagle  v.  State,  60  N.  J.  L.  307.  27 
Atl.  619;  State  V.  Toombs,  79  Iowa 
741,  45  N.  W.  300. 

Evidence  of  Defendant's  Own 
lewd  Conduct  in  the  house,  in  the 
presence  of  inmates  and  frequenters, 
is  competent.  State  v.  Smith,  29 
Minn.  193,  12  N.  W.  524. 

Evidence  of  Acts  of  Unchastity 
by  women  who  resort  to  a  house  of 
ill-fame,  committed  elsewhere  than 
on  the  premises  in  question,  is  com- 
petent. Beard  v.  State,  71  Md.  275, 
17  Atl.  1,044,  17  Am.  St.  Rep.  536,  4 

L.  R.  A.  675.  „^     ^ 

Evidence   that  Women  Who   Frc- 
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house  cannot  be  proved  by  evidence  of  his  bad  character  or  by  com- 
mon reputation  that  he  is  the  keeper  of  the  disorderly  house.^ 

D.  By  Acts  and  Admissions  of  Accused.  —  It  is  not  necessary 
to  prove  that  defendant  was  the  owner  of  the  house,  nor  is  it  neces- 
sary to  show  by  positive  testimony  that  he  was  the  keeper.  The 
jury  may  conclude  that  he  was  the  keeper  by  his  acts  and  admis- 
sions, or  by  proof  that  he  acted  and  held  himself  out  as  such  keeper.® 


quented  the  House  solicited  the  men 
to  go  out  with  them  for  the  purpose 
of  prostitution,  is  admissible.  Com. 
V.  Cardoze,  119  Mass.  210. 

5.  United  States.  —  United  States 
V.  Nailor,  4  Cranch  C.  C.  372,  27 
Fed.  Cas.  No.  15,853. 

Indiana.  —  Betts  v.  State,  93  Ind. 
375;  Whitlock  V.  State,  4  Ind.  App. 
432,  30  N.  E.  934. 

Iowa. —  State  v.  Hand,  7  Iowa  411, 
71  Am.  Dec.  453;  State  v.  Donneker, 
40  Iowa  341. 

Maryland.  —  Henson  v.  State,  62 
Md.  231,  50  Am.  Rep.  204. 

Michigan.  —  People  v.  Saunders, 
2Q  Mich.  269. 

Montana.  —  State  v.  Hendricks,  15 
Mont.  194,  39  Pac.  93,  48  Am.  St. 
Rep.  666. 

Rhode  Island.  —  State  v.  Hull,  18 
R.  I.  270,  26  Atl.   191. 

Texas.  —  Sara  v.  State,  22  Tex. 
App.  639,  3  S.  W.  339;  Loraine  v. 
State,  22  Tex.  App.  640,  3  S.  W.  340 ; 
Burton  v.  State,  16  Tex.  Ann.  156; 
Allen  V.  State,  15  Tex.  App.  320; 
Gamel  v.  State,  21  Tex.  App.  357,  17 
S.  W.   158. 

Wisconsin.  —  State  v.  Brunell,  29 
Wis.  435. 

Reputation  of  Keeper  a  Circum- 
stance    to     Be     Considered In     a 

Georgia  case  the  court  held  that  cir- 
cumstantial evidence  that  defendant 
was  one  of  the  keepers  of  a  gambHng 
house  would  sustain  a  conviction. 
State  V.  Worth,  R.  M.  Charlt 
(Ga.)  5.. 

In  Dailey  v.  State,  (Tex.  Crim.), 
55  S.  W.  823,  it  was  held  that  char- 
acter of  defendant  was  admissible. 

The  character  of  the  alleged  keeper 
would  be  a  circumstance  proper  to  be 
considered  by  the  jury  in  determin- 
ing whether  the  house  was  kept  by 
defendant.  Whitlock  v.  State,  4  Ind. 
App.  432,  30  N.  E.  934;  Sparks  v. 
State,  59  Ala.  82. 

See  State  v.  Hendricks,   15  Mont. 


194,  39  Pac.  93,  48  Am.  St.  Rep.  666. 

6.  State  V.  Hand,  7  Iowa  411,  71 
Am.  Dec.  453 ;  Sullivan  v.  State. 
75  Wis.  650;  Com.  V.  Dam,  107  Mass. 
210;  State  V.  Foley,  41  N.  H.  407; 
Carlton  v.  State,  (Tex.  Crim.),  51 
S.  W.  213 ;  People  v.  Gastro,  75 
Mich.  127,  42  N.  W.  937. 

Evidence  that  defendant  procured 
bail  for  inmates  is  competent  to  show 
that  he  was  the  keeper.  Harwood  v. 
People,  26  N.  Y.  190,  84  Am.  Dec. 
175- 

That  defendant  dealt  out  the  cards 
is  evidence  that  he  was  the  keeper  of 
the  house.  United  States  v.  Miller, 
4  Cranch  C.  C.  (U.  S.)  104,  26  Fed. 
Cas.  No.  15,773- 

Occupying  and  Using  the  House 
as  his  own  is  evidence  that  defend- 
ant kept  the  house.  State  v.  Wells, 
46  Iowa  662. 

In  an  action  charging  defendant 
with  keeping  a  disorderly  hcaise,  who 
had  previously  been  indicted  for 
keeping  a  disorderly  house,  evidence 
of  transactions  occurring  during  the 
period  covered  by  the  previous  in- 
dictment is  admissible  for  the  pur- 
pose of  showing  ownership  of  the 
house.  Rhodes  v.  Com.,  21  Ky.  L. 
Rep.  1,076,  54  S.  W.  184. 

Proof  of  events  occurring  prior  to 
the  time  covered  by  the  indictment  is 
admissible.  Parker  v.  People,  94  111. 
App.  648. 

Occupying  house,  payine  taxes,  ex- 
ercising control  and  ownershin,  invit- 
ing men  to  the  house,  there  being  no 
evidence  that  defendant  was  a  lessee 
or  tenant,  and  there  being  evidence 
that  defendant  was  a  prostitute,  is 
sufficient  to  sustain  a  conviction  of 
keeping  a  disorderly  house.  Cook  v. 
State,  42  Tex.  Crim.  539,  61  S.  W. 
307. 

Defendant  offered  in  evidence 
promissory  notes  secured  by  mort- 
gage on  furniture  of  the  house,  to 
show  that  he  was  not  the  keeper  of 
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E.  Knowledge  of  Owner  or  Keeper.  —  That  the  owner  or 
keeper  of  an  alleged  disorderly  house  had  knowledge  that  the  house 
was  being  used  for  purposes  rendering  it  disorderly,  may  be  shown 
by  direct  proof/  or  by  circumstantial  evidence.* 

F.  Other  Offenses  Inadmissible.  —  The  rule  of  law  that  the 
state,  in  a  criminal  action,  cannot  introduce  evidence  of  other 
offenses  committed  by  defendant  not  connected  with  the  offense 
charged,  applies  to  actions  against  keeping  disorderly  houses.® 


the  house,  but  simply  a  creditor ;  held 
admissible.  Stone  v.  State,  22  Tex. 
App.  185,  2  S.  W.  585. 

Evidence  that  defendant  rented  the 
house  prior  to  the  time  laid  in  the 
indictment  is  competent  to  prove 
that  defendant  was  the  keeper.  Lowe 
V.  State,  4  Tex.  Apo.  34. 

The  fact  that  the  defendant  re- 
sided in  such  house  is  not  proof  of 
the  charge  that  he  kept  the  house. 
Toney  v.  State,  60  Ala.  97;  Moore 
V.  State,  4  Tex.  App.  127. 

In  Toney  v.  State,  60  Ala.  97,  it 
was  held  admissible  for  a  woman 
charged  with  keeping  a  bawdy  house, 
to  show,  in  rebuttal  of  proof  that  she 
was  a  prostitute,  that  her  physical 
condition  rendered  prostitution  im- 
possible. 

7.  Knowledge  of  Owner  or  Keeper 
that  House  Was  Disorderly. 
Graeter  v.  State,  105  Ind.  271,  4 
N.  E.  461 ;  State  v.  Williams.  30  N. 
J.  L.  102;  State  V.  Wells,  46  Iowa 
662;  Johnson  v.  State,  Z2  Tex.  Crim. 


504,  24  S.  W.  411;  Peoole  V.  Wal- 
lach,  60  Hun  584,  15  N.  Y.  Supp.  226. 

8.  Circumstantial  Evidence. — Ter- 
ritory V.  Chartrand,  i  Dak.  379,  d6 
N.  W.  583;  Ward  v.  People,  23  111. 
App.  510;  State  V.  Shaffer,  74  Iowa 
704,  39  N.  W.  89;  Winslow  v.  State, 
5  Ind.  App.  306,  32  N.  E.  98;  Graeter 
V.  State,  105  Ind.  271,  4  N.  E.  461 ; 
State  V.  Toombs,  79  Iowa  741,  45  N. 
W.  300;  State  V.  Abrahams,  6  Iowa 
117,  71  Am.  Dec.  399;  State  v.  Dud- 
ley, 56  Mo.  App.  450;  State  v.  Bru- 
nell,  29  Wis.  435. 

9.  Other    Offenses    by  Defendant 

Inadmissible Roop  v.  State,  58  N. 

J.  L.  479,  34  Atl.  749;  State  v.  Ray- 
mond, 53  N.  J.  L.  260,  21  Atl.  328; 
Parks  V.  State,  59  N.  J.  L.  573,  36 
Atl.  935. 

But  in  Howard  v.  People,  27  Colo. 
396,  61  Pac.  595,  it  was  held  that  on 
a  prosecution  for  keeping  a  disor- 
derly house,  evidence  of  other  con- 
victions and  offenses  by  accused  is 
admissible.  See  State  v.  Barnard,  64 
Mo.  260. 


DISPOSING  MIND.— See  Wills. 


DISPUTABLE    PRESUMPTION.— See   Presumption. 

DISSEISIN.  —  See  Adverse  Possession;  Ejectment 
and  Trespass. 

DISSOLUTION.— See  Attachment;  Corporations; 
Partnership. 


DISTRESS.— See  Landlord  and  Tenant. 


DISTRIBUTION.— See  Descent  and  Distribution. 
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By  C.  W.  Hatton. 

I.  INTRODUCTION,  731 
II.  JURISDICTION,  731 

III.  INTENT,  732 

1.  When  Presumed,  y2>2 

2.  Hozv  Proved,  'jt^2 

IV.  THE  ACT  OF  DISTURBANCE,  733 

1.  In  General,  733 

2.  Conduct  Which  Constitutes  Offense,  734 

3.  To  Whom  Directed,  734 

4.  Acts  Proved  Must  Support  Allegations,   734 

V.  THE  ASSEMBLAGE,  734 

1.  Must  Be  Lawful,  734 

2.  Where  Assembled,  735 

3.  Proximity  of  People  to  the  Place  of  Assembly,  735 

4.  Question  for  the  Jury,  735 

VI.  DEFENSES,  736 

1.  In  General,  736 

2.  Acting  by  Permission,  ^2)7 

3.  Bona  Fide  Acts  Not  Malicious,  737 

4.  Former  Conviction  as  a  Defense,  yyj 

5.  Similar  Acts  by  Others,  737 

I.  INTRODUCTION. 

The  crime  described  as  disturbing  public  assemblies  is  one  now- 
governed  entirely  by  statute,  and  the  allegations  and  proof  must 
necessarily  conform  to  the  language  of  the  statute  of  the  particular 
jurisdiction.^ 

II.  JURISDICTION. 

It  devolves  upon  the  prosecution  to  prove  that  the  alleged  criminal 

1.    Layne  v.  State,  4  Lea    (Tenn.)  proper  subject  of  public  prosecution; 

199;    Wood   V.    State,    11    Tex.    App.  as  in  case  of  nuisance  and  of  fraud. 

318;   Von  Rueden  v.   State,  96  Wis.  When  the  act   is  not  only  injurious 

671,  71  N.  W.  1,048;  State  V.  Jasper,  to   an    indefinite   number   of  persons, 

15  N.  C.  323.  but  is,  in  itself,  morally  wrong,  and 

May    Be    Ptosecuted    Under    Com-  tends  to   subvert  the   foundations  of 

mon     Law      Principles Whenever  social   order,   or  to  a  breach  of   the 

the   injury   is   common   to   an   indefi-  peace,    these    principles    apply    with 

nite   number  of   persons,   so  that   no  double  force.     The  public  morals  are 

one  has  a  greater  right  to  sue  than  under  the  protection  of  the  common 

another,    the    private    injury    merges  law,   and   every  open   and   public   at- 

into  a   public  wrong  and  becomes  a  tempt  to  corrupt  them  is  an  offense 
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acts  were  committed  within  the  jurisdiction,^  and  that  the  assembly- 
was  composed  in  whole  or  in  part  of  inhabitants  of  that  jurisdiction.*"' 

ni.  INTENT. 

The  acts  or  words  constituting  the  alleged  disturbance  must  be 
shown  to  have  been  intentionally  done  or  spoken,*  for  the  willfulness 
on  the  part  of  the  defendant  in  doing  the  acts  is  of  the  very  essence  of 
the  offense,  and  rnust  be  proved.^ 

1.  When  Presumed.  —  The  intent  may  be  presumed  when  the 
natural  tendency  of  the  conduct  was  such  as  necessarily  to  derange 
the  order  and  decorum  of  the  assembly.® 

2.  How  Proved.  —  Facts  showing  admissions  and  conduct  on  the 


against  that  law.  United  States  v. 
Brooks,  4  Cranch  C.  C.  427,  24  Fed. 
Cas.  No.   14,655. 

2.  State  V,  Kindrick,  21  Mo.  App. 

507. 

3.  Cooper  v.  State,  75  Ind.  62. 

4.  State  V.  Jacobs,  103  N.  C.  397, 
9  S.  E.  404. 

In  State  v.  Linkhaw,  69  N.  C.  214, 
12  Am.  Rep.  645,  a  religious  congre- 
gation was  much  disturbed  by  the 
singing  of  the  defendant;  the  irre- 
ligious and  frivolous  enjoyed  it  as 
fun,  while  the  serious  and  devout 
were  indignant.  It  appeared  that 
the  church  members  had  expostu- 
lated with  the  accused  about  his 
singing,  but  that  he  had  stated  to 
them  that  he  considered  it  his  re- 
ligious duty  to  sing.  It  was  not  con- 
tended by  the  state  upon  the  evidence 
that  he  had  any  intention  or  purpose 
to  disturb  the  congregation,  but  on 
the  contrary  it  was  admitted  that  he 
was  conscientiously  taking  part  in  the 
religious  services.  Held,  "  This  ad- 
mission by  the  state  puts  an  end  to 
the  prosecution.  It  is  true,  as  said 
by  his  honor,  that  a  man  is  generally 
presumed  to  intend  consequences  of 
his  acts,  but  here  the  presumption  is 
rebutted  by  a  fact  admitted  by  the 
state." 

5.  Alabama.  —  Goulding  v.  State, 
82  Ala.  48,  2  So.  478;  Brown  v. 
State,  46  Ala.  175;  Adair  v.  State, 
134  Ala.   183,  Z2  So.  326. 

lozva.  —  State  v.  Stroud,  99  Iowa 
16,  68  N.  W.  450. 

Missouri.  —  State  v.  Jones,  53  Mo, 
486. 
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Tennessee.  —  Wright  v.  State,  8 
Lea  563. 

Texas.  —  Richardson  v.  State,  5 
Tex.  App.  470;  Morgan  v.  State,  32 
Tex.   Crim.  23   S.  W.   1,107 

In  Price  v.  State,  107  Ala.  161,  18 
So.  130,  the  evidence  showed  that 
the  purpose  of  the  meeting  was  for 
religious  worship.  Bad  feeling  ex- 
isted between  the  defendant  and  one 
party  present,  and  the  accused 
demonstrated  this  hostile  feeling  be- 
fore and  during  the  service.  The 
state  was  permitted  to  prove  that  on 
the  morning  of  the  day  of  the  diffi- 
culty, before  going  to  church,  and 
after  having  arrived  in  the  church, 
the  defendant  replied  to  statements 
of  others,  "  I  am  going  to  stay  here 
until  I  get  satisfaction."  "  I  am  go- 
ing to  have  satisfaction."  Held, 
"  The  declarations  made  before  and 
after  he  had  reached  the  church  were 
evidence  tending  directly  to  support 
the  charge  of  willful  violation  of  the 
statute." 

Recklessness  May  Be  Regarded  as 
Willftil.  —  In  Johnson  v.  State,  92 
Ala.  82,  9  So.  539,  it  was  proved  th.it 
the  defendant  entered  into  a  church 
during  services  acting  and  swearing  in 
a  reckless  manner  while  he  was  par- 
tially intoxicated.  Held,  that  the 
word  reckless  did  not  mean  exactly 
the  same  as  the  statutory  word  will- 
ful, but  an  act  may  be  careless,  heed- 
less, rash,  or  reckless,  and  still  be 
willful. 

6.  Brown  v.  State,  46  Ala.  i75> 
Lancaster  v.  State,  53  Ala.  398,  25 
Am.    Rep.    625;    Salter   v.    State,   99 
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part  of  the  accused  which  imply  a  hostile  feeling  toward  the  assem- 
bly, or  a  part  thereof,  are  admissible  to  show  the  intent  or  malicious- 
ness of  the  disturbance/ 

IV.  THE  ACT  OF  DISTURBANCR 

1.  In  General.  —  The  language  or  acts  constituting  the  alleged 
disturbance  must  be  shown  to  have  been  calculated  to  disquiet,  insult 
or  interrupt  the  assembly,*  and  testimony  as  to  the  occurrence  of 
such  acts  is  always  competent,  but  the  witness  cannot  state  that  the 
facts  constitute  an  offense.®  Whether  the  acts  constitute  such  a 
disturbance  as  would  be  an  offense  under  the  statute  is  a  question 
of  fact  for  the  jury.^*' 


Ala.  207,  13  So.  535;  State  v.  Hinson, 
31  Ark.  638;  State  v.  Booe,  62  Ark. 
512,  37  S.  W.  47. 

This  presumption  may  be  rebutted 
by  proof  of  any  lawful  excuse;  but 
not  by  proof  of  a  secret  intention  not 
to  interrupt  the  assemblage.  Wil- 
liams V.  State,  83  Ala.  68,  3  So.  743. 

7.  In  McAdoo  v.  State,  (Tex. 
Crim.),  35  S.  W.  966,  the  appellant 
objected  to  the  introduction  in  evi- 
dence of  a  conversation  had  by  D. 
with  the  defendant  on  the  grounds, 
after  the  assembly  had  adjourned. 

In  that  conversation  the  accused 
stated  that  "  If  he  (meaning  the 
preacher)  fools  with  me,  I  will  bust 
a  44  between  his  damned  eyes."  The 
objection  urged  is  that  any  evidence 
of  what  occurred  between  the  wit- 
ness and  the  defendant  after  the  al- 
leged disturbance  was  improper  and 
irrelevant  because  a  disturbance  by 
swearing  was  not  alleged.  The 
court  in  qualifying  the  bill  of  excep- 
tions stated  that  "  This  testimony  was 
admitted  for  the  purpose  of  showing 
the  animus  of  the  defendant,  and  to 
refute  the  idea  that  the  previous  con- 
duct, in  laughing  and  whispering  in 
the  church,  was  carelessly  and 
thoughtlessly  done."  Held,  that 
"This  testimony  was  admissible  as 
tending  to  show  willfulness  or  ma- 
liciousness on  the  part  of  the  de- 
fendant, as  these  matters  entered  into 
the  case  as  elements  of  the  crime, 
and  the  acts  and  conduct  of  the  ap- 
pellant, both  before  and  at  the  time 
of,  and  subsequent  to,  the  commis- 
sion of  the  alleged  offense,  may  be 


looked  to,  to  determine  whether  his 
acts  were  maliciously  and  willfully 
done." 

8.  State  V.  Booe,  62  Ark.  512,  37 
S.  W.  47 ;  Dorn  v.  State,  4  Tex.  App. 
67;  Hunt  V.  State,  3  Tex.  App.  116, 
30  Am.  Rep.  126;  Anderson  v.  State, 
(Tex.  Crim.),  20  S.  W.  358;  Young 
V.  State,  (Tex.  Crim.),  44  S.  W.  507, 

In  Love  V.  State,  35  Tex.  Crim.  27, 
29  S.  W.  790,  the  appellant  excepted 
to  the  following  instructions :  "  You 
are  further  instructed  that  the  stat- 
ute protects  a  congregation  so  long 
as  any  one  of  them  is  on  the 
ground,  either  before,  during,  or 
after  services."  Held,  that  "  The 
evidence  adduced  shows  the  disturb- 
ance occurred  in  the  house  during 
services,  as  well  as  just  outside  of 
the  church  immediately  after  services 
closed,  and  while  the  congregation 
were  passing  out  from  the  house. 
This  charge  was  correct  as  applica- 
ble to  the  facts  of  this  case." 

In  State  v.  Lusk,  68  Ind.  264,  the 
court  stated,  "  The  state  in  this  case 
was  not  limited  to  proof  that  the 
appellee  molested  and  disturbed  the 
collection  of  inhabitants  referred  to 
in  the  indictment,  while  they  were 
engaged  in  religious  worship,  but 
was  entitled  to  show  anything  which 
the  appellee  did  tending  to  make  a 
molestation  or  disturbance  at  any 
time  while  the  congregation  remained 
assembled  together,  after  having  met 
for  religious  worship." 

9.  Morris  v.  State,  84  Ala.  457,  4 
So.  628. 

10.  Harrison  v.  State,  zy  Ala.  154; 
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2.  Conduct  Which  Constitutes  Offense.  —  If  the  conduct  was  such 
as  to  direct  the  attention  of  the  audience  from  the  purpose  of  the 
assembly,  and  individuals  were  disturbed  by  the  behavior  of  the 
accused,  a  disturbance  of  the  assembly  is  shown. ^^ 

3.  To  Whom  Directed.  —  The  action  may  be  maintained  though 
the  words  or  acts  were  shown  to  have  been  directed  toward  one  indi- 
vidual, or  to  only  a  part  of  the  assemblage. ^^ 

4.  Acts  Proved  Must  Support  Allegations.  —  The  evidence  sup- 
porting the  information  must  support  the  allegations  of  disorderly 
conduct  in  substance,^^  but  need  not  as  to  every  minute  detail." 

V.  THE  ASSEMBLAGE. 

1.  Must  Be  Lawful.  —  The  proof  must  show  that  the  assembly 
had  met  for  a  lawful  purpose,  and  was  at  the  time  acting  in  a 
lawful  manner.^' 


Morris  v.  State,  84  Ala.  457,  4  So. 
628;  Taffe  V.  State,  90  Ga.  459,  16 
S.  E.  204;  State  V.  Kirby,  108  N.  C. 
772,  12  S.  E.  1,045;  Freeman  v.  State, 
(Tex.   Crim.),  44  S.  W.   170. 

11.  Stewart  v.  State,  31  Ga.  232; 
State  V.  Lusk,  68  Ind.  264;  Hull  v. 
State,  120  Ind.  153,  22  N.  E.  117; 
Holt  V.  State,  i  Baxt.  (Tenn.)  192; 
Friedlander  v.  State,  7  Tex.  App. 
204;  Cantrell  v.  State,  (Tex.  Crim.), 
29  S.  W.  42. 

In  Holmes  v.  State,  39  Tex.  Crim. 
231,  45  S.  W.  487.  73.  Am.  St.  Rep. 
921,  it  was  shown  that  the  accused 
with  others  were  at  the  church  door 
cursing,  and  that  some  one  told  the 
party  to  move  away.  They  did  so 
by  going  a  short  distance  away,  but 
again  began  the  talking  and  swear- 
ing, which  caused  the  people  assem- 
bled to  come  out  where  they  were. 
The  court  said,  "  So  it  would  seem 
from  this  testimony  that  Holmes, 
the  defendant,  was  at  the  church 
door,  and  was  cursing  there,  which 
disturbed  the  congregation  to  the 
extent  of  breaking  it  up.  So  we 
think  that  the  testimony  is  sufficient." 

12.  State  V.  Wright,  41  Ark.  410, 
48  Am.  Rep.  43;  Nichols  v.  State, 
103  Ga.  61,  29  S.  E.  431 ;  Holt  v. 
State,  I  Baxt.  (Tenn.)  192;  Dawson 
V.  State,  7  Tex.  App.  59;  Friedlander 
V.  State,  7  Tex.  App.  204;  McVea  v. 
State,  35  Tex.  Crim.  i,  26  S.  W.  834, 
28  S.  W.  469. 
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In  Cockreham  v.  State,  7  Humph. 
(Tenn.)  11,  the  accused  was  indicted 
for  disturbing  a  congregation,  as- 
sembled for  worship,  by  talking  and 
swearing,  etc.  Reese,  J.,  who  deliv- 
ered the  opinion  of  the  court,  said : 
"  Every  individual  worshiper  in  the 
congregation,  as  well  as  the  entire 
congregation,  is  protected  by  the  ob- 
ject and  policy  of  our  statutes,  from 
rude  and  profane  disturbance  during 
the  solemn  moments  of  public  wor- 
ship. And  he  who  thus  disturbs  one 
worshiper  cannot,  in  reason  or  in 
law,  allege  that  he  has  not  disturbed 
a  congregation  while  engaged  in  pub- 
lic worship.  The  protection  intended 
by  law  would  amount  to  little  if  the 
congregation  might  in  detail,  through 
each  of  the  individuals  composing  it, 
be   disturbed  with   impunity." 

13.  Stratton  v.  State,  13  Ark.  688; 
State  V.  Sherrill,  46  N.  C.  508. 

14.  Taffe  V.  State,  90  Ga.  459.  16 
S.  E.  204;  State  V.  Swink,  20  N.  C 
358. 

15.  State  V.  Zimmerman,  53  Ind. 
360;  Howard  v.  State,  87  Ind.  68; 
Campbell  v.  Com.,  59  Pa.  St.  266; 
Mullinix  v.  State,  32  Tex.  Crim.  116, 
22  S.  W.  407;  Morgan  v.  State,  32 
Tex.  Crim.  413,  23  S.  W.  1107;  Von 
Rueden  v.  State,  96  Wis.  671,  71  N. 
W.  1,048. 

In  Kizzia  v.  State,  38  Tex.  Crim. 
319,  43  S.  W.  86,  Davidson,  J.,  stated, 
"The  fact  that  it  is  alleged  that  they 
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2.  Where  Assembled.  —  An  assemblage  may  be  proved  to  have 
been  held  wherever  the  people  could  lawfully  congregate/^  and  evi- 
dence establishing  the  fact  that  the  disturbance  occurred  when  the 
assembly  was  in  session  near  the  building  supports  the  allegation 
that  it  was  at  such  building.^^ 

3.  Proximity  of  People  to  the  Place  of  Assembly.  —  It  is  not 
necessary  that  the  parties  disturbed  should  have  been  presently 
engaged  in  doing  somethmg  connected  with  the  purpose  of  the 
assembly. ^^  The  words  or  acts  directed  to  parties  in  close  proximity 
to  the  place  of  assembly,  thereby  preventing  actual  session/''  or 
after  the  people  have  begun  to  disperse,  may  be  shown.^" 

4.  Question  for  the  Jury.  —  Whether  those  who  have  withdrawn 


had  '  assembled  for  religious  worship 
in  a  lawful  manner,'  does  not  meet 
the  requirement  of  the  statute  that 
they  were  conducting  themselves  in 
a  lawful  manner  after  being  so  as- 
sembled. Everything  might  be  true 
as  alleged  in  the  indictment,  and  yet 
they  might  not  have  continued  in 
such  lawful  manner.  In  order  to  ob- 
tain a  conviction  under  this  statute, 
the  proof  must  show  that  the  assem- 
bled congregation  were  at  the  time  of 
the  alleged  offense  then  conducting 
themselves  in  a  lawful  manner." 

16.  Dorn  v.  State,  4  Tex.  App.  67. 

17.  McCright  v.  State,  no  Ga. 
261,  34  S.  E.  368. 

In  Minter  v.  State,  104  Ga.  743,  30 
S.  E.  989,  the  allegation  charged  that 
the  accused  disturbed  a  congregation 
of  persons  lawfully  assembled  for 
divine  services  at  Concord  church, 
a  primitive  Baptist  church,  in  Jasper 
County,  etc.  The  proof  on  the  trial 
was  that  the  congregation  disturbed 
by  the  accused  was  at  a  bush  arbor, 
where  the  Primitive  Baptist  associa- 
tion was  being  held,  and  some  170 
or  200  yards  distant  from  the  Con- 
cord church.  The  court  in  the  opin- 
ion held,  "  We  are  of  the  opinion 
that  the  evidence  discloses  that  the 
congregation  disturbed  was  assem- 
bled sufficiently  near  the  Concord 
church  to  be  considered  as  assembled 
'  at '  the  church." 

18.  Alabama. — Kinney  v.  State, 
38  Ala.  224;  Adair  v.  State,  134  Ala. 
183,  32  So.  326;  Lancaster  v.  State, 
S3  Ala.  398,  25  Am.  Rep.  625. 

Georgia.  —  Minter  v.  State,  104  Ga. 
743.  30  S.  E.  989- 


Nezv  York.  —  Wall  v.  Lee,  34  N.  Y. 
141. 

North  Carolina.  —  State  v.  Ramsay, 
78  N.  C.  448;  State  V.  Bryson,  82  N. 
C.  576;  State  V.  Davis,  126  N.  C. 
1,059,  35  S.  E.  600. 

Texas.  —  Love  v.  State,  35  Tex. 
Crim.  2y,  29  S.  W.  790. 

In  Com.  V.  Jennings,  3  Gratt.  (Va.) 
595,  the  court  refused  to  give  the  fol- 
lowing instructions,  to  which  ruling 
the  defendant  excepted :  "  That  if  the 
jury  believe  from  the  evidence  that 
the  fact  charged  against  the  defend- 
ant was  committed  by  him  at  night 
after  all  religious  exercises  for  the 
day  had  been  closed  and  suspended 
until  the  following  day,  and  that  the 
congregation  had  retired  to  their 
tents  to  obtain  repose  and  sleep,  they 
were  bound  to  find  the  defendant  not 
guilty."  Held,  that  "  There  is  noth- 
ing, either  in  the  language  or  in  the 
spirit  and  intention  of  the  law,  to 
justify  the  construction  that  the  dis- 
turbance contemplated  by  it  can  only 
occur  during  divine  services.  It  may 
occur  during  service,  and  is  then 
certainly  an  offense  against  the  stat- 
ute ;  but  it  is  equally  an  offense,  when 
it  occurs  either  before  or  after 
service,  provided  the  congregation  be 
assembled    for    religious    worship." 

19.  State  V.  Ramsay,  78  N.  C. 
448;  State  V.  Spray,  113  N.  C.  686, 
18  S.  E.  700;  Douglass  V.  Barber,  18 
R.  I.  459,  28  Atl.  805. 

20.  Kinney  v.  State,  38  Ala.  224; 
Lancaster  v.  State,  53  Ala.  398,  25 
Am.  Rep.  625 ;  State  v.  Lusk,  68  Ind. 
264;     Williams    v.     State,    3     Sneed 
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temporarily  are  merely  loitering,  though  still  in  close  proximity,  or 
are  a  part  of  the  assembly,  is  a  question  of  fact  for  the  jury,^^ 


VI  DEFENSES. 
1.  In  General.  —  The  defense  may  show  by  the  testimony  of  the 


(Tenn.)  313;  Love  v.  State,  35  Tex. 
Crim.  27,  29  S.  W.  790. 

In  Dawson  v.  State,  7  Tex.  App. 
59,  the  statement  of  facts  shows  that 
after  the  congregation  was  dismissed, 
and  the  pastor  and  part  of  the  con- 
gregation were  on  their  way  home, 
the  accused,  with  others,  engaged  in 
a  broil,  and  the  accused  by  cursing 
and  swearing,  disturbed  those  then 
on  the  ground,  and  that  the  accused 
behaved  in  an  orderly  manner  so 
long  as  the  pastor  was  present  on  the 
ground.  The  court  said :  "  We  are 
of  the  opinion  that  the  object,  pur- 
pose, spirit  and  letter  of  the  law  are 
to  protect  the  religious  assembly  from 
disturbance  before  and  after  serv- 
ices as  well  as  during  the  actual 
service,  and  so  long  as  any  portion 
of  the  congregation  remains  on  the 
ground." 

Contra.  —  In  State  v.  Edwards,  ^2 
Mo.  548,  the  alleged  disturbance  oc- 
curred after  the  people  had  begun  to 
disperse.  In  remanding  the  case,  the 
court  held  that  "  It  was  proper  to 
state  that  the  acts  committed  at  that 
time  did  not  constitute  an  offense ; 
so  also  State  f.  Jones,  53  Mo.  486, 
Adams,  J.,  stating  that  "  After  the 
minister  in  charge  dismisses  his  con- 
gregation, it  then  ceases  to  be  a  con- 
gregation met  for  religious  worship. 
There  must  be  some  point  of  time 
when  the  purpose  for  which  the  con- 
gregation met  is  ended ;  and  that 
time  has  always  been  understood  to 
be  when  the  head  of  the  congregation 
dismisses  it.  .  .  .  If  the  de- 
fendant engaged  in  an  assault  after 
the  dismissal  of  the  congregation,  it 
was  an  offense  against  the  laws,  but 
not  the  offense  charged  in  the  indict- 
ment." 

21.  Adair  v.  State,  134  Ala.  183,32 
So.  326. 

In  State  v.  Snyder,  14  Ind.  429,  the 
court   refused  to   permit   evidence   of 
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the  conduct  of  the  accused  after  the 
time  when  the  assembly  had  been 
dismissed  by  the  leader.  Held, 
that  "  The  court  erred  in  excluding 
the  evidence  offered.  The  statute 
furnishes  its  protection  to  the  society 
and  its  members,  as  long  as  they  are 
'  met  together '  for  the  purpose  indi- 
cated. The  point  of  time  when  they 
should  be  considered  as  being  met 
together  or  when  they  should  be  con- 
sidered as  having  dispersed,  we  re- 
gard as  a  question  of  fact,  or,  per- 
haps, a  mixed  question  of  law  and 
fact,  rather  than  a  pure  question  of 
law;  and  we  are  not  prepared  to  say, 
as  a  matter  of  law,  that  the  society 
should  not  be  considered  as  having 
been  still  '  met '  when  the  acts  al- 
leged were  committed.  We  think  the 
evidence  should  have  gone  to  the 
jury,  who,  under  a  proper  instruction 
from  the  court  as  to  the  extent  of  the 
protection  offered  by  the  statute, 
should  have  determined,  as  a  ques- 
tion of  fact,  whether  the  society  were 
still  met,  or  whether  they  should  be 
considered  as  having  dispersed." 

When  Court  May  Direct  Verdict. 
In  State  v.  Bryson,  82  N.  C.  576,  the 
charge  in  the  indictment  was  for  dis- 
turbance of  a  congregation  assembled 
for  and  actually  engaged  in  divine 
worship.  The  proof  showed  that  de- 
fendant called  one  of  the  parties 
aside  and  began  to  quarrel  with  him 
as  the  people  were  arriving,  and  only 
a  part  of  the  crowd  were  inside  of 
the  building.  Held,  that  the  state 
failed  to  prove  the  charge  as  laid,  or 
to  offer  evidence  from  which  the  con- 
stituent facts  in  the  offense  as  alleged 
could  be  reasonably  inferred  by  the 
jury.  In  such  a  state  of  evidence 
not  proving  or  reasonably  warranting 
the  inference  of  the  truth  of  the  facts 
entering  into  and  making  up  the  of- 
fense charged,  it  is  uniformly  held 
to  be  the  duty  of  the  judge  not  to 
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parties    assembled    that    they    were    not    disturbed   by   the   alleged 
willful  acts  of  the  accused.^^ 

2.  Acting  by  Permission.  —  It  is  not  material  as  a  defense  to  show 
that  the  accused  had  obtained  permission  from  the  conductor  or 
leader  to  speak,  when  such  discourse  is  unbecoming  the  assembly, 
and  must  by  its  violence  offend  the  order  and  decorum  of  such 
assembly.^^ 

3.  Bona  Fide  Acts  Not  Malicious.  —  The  accused  may  show  that  he 
honestly  entertained  an  opinion  that  as  a  member  of  the  assembly  he 
had  a  right  to  be  heard,  and  in  claiming  such  privilege  he  thereby 
created  a  disturbance,  for  such  showing  will  constitute  a  justification 
for  the  alleged  malicious  conduct.^* 

4.  Former  Conviction  as  a  Defense.  —  It  is  no  defense  for  the 
defendant  to  show  a  former  conviction,  if  the  conduct  proved  is  in 
no  way  identical. ^^ 

5.  Similar  Acts  by  Others.  —  That  similar  acts  of  disturbance  had 
been  perpetrated  by  others  in  that  place  and  had  not  been  noticed 
by  the  assembly  is  no  defense.^® 


leave  it  to  the  jury  to  pass  on  such 
facts,  but  to  guide  them  by  telling 
them  there  is  no  evidence. 

22.  Jackson  v.  State,  87  Ga.  432, 
13  S.  E.  689;  Calvert  v.  State,  14 
Tex.  App.  154;  Nash  v.  State,  32 
Tex.  Crim.  368,  24  S.  W.  32,  26  S.  W. 
412. 

23.  Lancaster  v.  State,  53  Ala. 
398,  25  Am.   Rep.  625. 

24.  Jones  v.  State,  28  Neb.  495,  44 
N.  W.  658,  7  L.  R.  A.  325- 

There  must  be  in  association  with 
the  act  a  criminal  intent,  that  is,  an 
intent  to  do,  knowing  the  conse- 
quences, those  acts  which  necessarily 
tend  to  disturb,  and  do  disturb,  such 
religious  congregations  in  their  wor- 
ship, or  to  break  it  up,  and  prevent 
the  proposed  religious  worship.  If 
the  intent  does  not  co-exist  with  the 
fact  of  disturbance,  but  is  the  sole 
result  of  an  honest  claim  of  property 
and  of  a  right  to  possess  and  hold  it, 
no  ground  is  afforded  for  a  criminal 
prosecution,  unless  it  is  asserted  and 
maintained  in  a  violent  and  disor- 
derly manner,  and  in  excess  of  the 
just  and  firm  maintenance  of  the  as- 
serted claim.  State  v.  Jacobs,  103  N. 
C.  397,  9  S.  E.  404- 

The  accused  must  select  such  time 
and  place  for  the  purpose  of  his  dis- 
cussion   as     will     accord     with     the 
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usages  and  customs  of  the  assembly. 
If  the  defendant  chooses  inopportune 
and  improper  times,  the  inference 
might  be  drawn  that  his  acts  were 
wanton  and  malicious,  thereby  de- 
stroying the  evidence  of  justification. 
State  V.  Ramsay,  78  N.  C.  448. 

25.  In  Ball  v.  State,  67  Miss.  358, 
7  So.  353,  it  was  proved  that  de- 
fendant left  the  meeting  calling  for 
"  the  boys  "  to  follow  him ;  that  Ball 
with  others  went  out;  and  there  was 
firing  of  pistols  and  boisterous  con- 
duct which  terrified  parties  present 
at  the  services.  Ball  offered  to  show 
that  he  had  been  convicted  at  a  for- 
mer term  of  the  court  for  intoxica- 
tion and  profanity  at  China  Grove 
camp  ground  on  the  same  occasion 
for  which  he  is  now  indicted  for  dis- 
turbing religious  worship.  Held, 
that  "  Defendant  was  properly  de- 
nied the  benefit  of  his  former  convic- 
tion for  intoxication  and  profanity, 
both  because  autrefois  ionvict  must 
be  pleaded  specially,  and  the  evidence 
shows  clearly  that  he  was  guilty  of 
disturbing  religious  worship  at  the 
China  Grove  camp-meeting,  by  other 
modes  than  by  being  drunk  and  pro- 
fane, and  therefore  there  was  a  want 
of  identity  of  the  two  charges." 

26.  Harrison  v.  State,  Z7  Ala.  154. 
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I.  PROOF  IN  GENERAL. 

1.  Default.  —  The  public  is  an  interested  party  in  every  divorce 
suit,  hence  in  case  of  default  the  plaintiff  must  establish  every  fact 
essential  to  his  cause  by  affirmative  evidence.^ 

2.  Degree  of  Proof.  —  A.  Generally.  —  Divorce  is  generally 
regarded  as  a  civil  suit,^  and  as  such  requires  only  a  preponderance 
of  evidence  to  determine  its  issues.^  But  the  proof  must  be  clear 
and  satisfactory  in  proportion  to  the  gravity  of  the  matrimonial 


1.  England.  —  Williams  v.  Wil- 
liams, L.  R.  I  P.  &  D.  2Q. 

Arkansas.  —  Welch  v.  Welch,  l6 
Ark.  527;  Viser  v,  Bertrand,  14  Ark. 
267. 

Florida.  —  Phelan  v.  Phelan,  12 
Fla.  449. 

Illinois.  —  Shillinger  v.  Shillinger, 
14  111.  147;  Hawes  v.  Hawes,  33  111. 
286. 

Indiana.  —  Scott  v.   Scott,   17  Ind. 

309- 
Kentucky.  —  Stibbins    v.     Stibbins, 

1  Met.  476. 

Michigan.  —  Robinson  v.  Robin- 
son,  16  Mich.  79,  93  Am.  Dec.  208. 

Minnesota.  —  True  v.  True,  6 
Minn.  458. 

Neiv  lersey.  —  Tate  v.  Tate,  26 
N.  J.   Eq.  55. 

New  York.  —  Barry  v.  Barry, 
Hopk.  118;  Graves  v.  Graves,  2 
Paiee  Ch.  62;  Hanks  v.  Hanks,  3 
Edw.  Ch.  469;  Robinson  v.  Robin- 
son, I  Barb.  27 ;  Montgomery  v. 
Montgomery,   3   Barb.    Ch.    132. 

Pennsylvania.  —  Kilborn  v.  Field, 
78  Pa.  St.  194- 

Texas.  —  Matthews  v.  Matthews, 
41  Tex.  331. 

Essential  Facts  Must  Be  Estab- 
lished—  Where  the  statute  requires 
plaintiff  to  prove  his  good  conduct, 
the  respondent's  default  will  not 
supply  a  lack  of  evidence  on  this 
point  even  though  an  otherwise  good 
cause  is  shown.  Reed  v.  Reed,  39 
Mo.  App.  473.     Cameron  v.  Cameron, 

2  Coldw.  (Tenn.)  375.  The  court 
may  of  its  own  motion  subpoena  and 
examine  witnesses  as  well  as  the 
records  on  a  former  proceeding  be- 
tween the  same  parties,  in  order  to 
prevent  collusion.  Holton  v.  Holton, 
116  Mich.  669,  75  N.  W.  97. 

Evidence  of  Other  Party — A  di- 
vorce may  be  granted  the  defendant 
when    the    only    evidence    offered    is 
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that  of    the    plaintiff.     Glasscock   v. 
Glasscock,  94  Ind.   163. 

2.  England.  —  Baker  v.  Baker,  5 
Prob.  Div.  142;  Mordaunt  v.  Mon- 
crieffe,  L.  R.  2  H.  L.  Cas  374,  and 
cases   in  next  note. 

California.  —  Sharon  v.  Sharon,  67 
Cal.  185,  7  Pac.  456,  635,  8  Pac.  709. 

Connecticut.  —  Humphrey  v.  Hum- 
phrey, 7  Conn.  116. 

Illinois.  —  Bowman  v.  Bowman,  64 
111.  75- 

Indiana.  —  Powell  v.  Powell,  104 
Ind.  18,  3  N.  E.  639- 

Kansas.  —  Prather  v.  Prather,  26 
Kan.  273. 

New  York.  —  Allen  v.  Allen,  loi 
N.  Y.  658,  5  N.  E.  341. 

Pennsylvania.  —  Best  v.  Best,  161 
Pa.  St.  515,  29  Atl.  1,026. 

Bul  s  ,  ■v.xpressions  in  Barber  v. 
Root,  10  Mass.  260;  Matchin  v. 
Matchin,  6  Pa.  St.  332,  46  Am.  Dec. 
466 ;  Dickinson  v.  Dickinson,  7  N.  C 
327,  9  Am.  Dec.  608;  O'Bryan  v. 
O'Bryan,  13  Mo.  16,  53  Am.  Dec. 
128;    Pollock   V.    Pollock,   71    N.    Y. 

137. 

Statutes  in  many  states  make  di- 
vorce a  civil  proceeding. 

3.  Illinois.  —  Chestnut  v.  Chest- 
nut, 88  111.  548;  Razor  v.  Razor,  149 
111.  621,  36  N.  E.  963;  Stiles  V. 
Stiles,  167  111.  576,  47  N.  E.  867. 

lozva.  —  Slater  v.  Slater,  73  Iowa 
764.  35  N.  W.  439- 

Maryland.  —  Wagoner  v.  Wagoner, 
(Md.),  10  Atl.  221. 

Oregon.  —  Smith  v.  Smith,  5  Or. 
186. 

Vermont.  —  Lindley  v.  Lindley.  68 
Vt.  421,  35  Atl.  349- 

IVisconsin.  —  Poertner  v.  Poertner. 
66  Wis.  644,  29  N.  W.  386;  Crichton 
V.  Crichton.  73  Wis.  59,  40  N.  W. 
638. 

Satisfactory  Evidence —  An  m- 
struction   requiring    the    evidence  of 
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offense  charged.''     Some  cases  go  to  the  extent  of  requiring  proof 
beyond  a  reasonable  doubt  where  a  criminal  act  is  involved."* 

B.  Conflicting  Evidence.  —  The  general  rule  that  the  finding 
of  the  lower  court  or  the  verdict  of  a  jury  on  questions  of  fact  will 
not  be  reversed  on  appeal  when  the  evidence  is  conflicting  applies 
equally  to  divorce  suits.'*  This  rule  must  be  constantly  borne  in  mind 
when'  examining  the  adjudicated  cases  as  to  the  sufficiency  of  the 
evidence  on  any  of  the  issues  in  such  proceedings. 


adultery  to  be  "  satisfactory "  is  er- 
ror because  misleading  and  tending 
to  create  an  impression  with  the 
jury  that  they  must  be  convinced  be- 
yond a  reasonable  doubt.  Pittman 
V.  Pittman,  72  III.  App.  500. 

Clear  Preponderance.  —  So  an  in- 
struction that  a  "  clear  preponder- 
ance "  of  evidence  is  necessary  is 
likewise  error  for  the  same  reason. 
Lenning  v.  Lenning,  73  III.  App.  224. 

Conflicting  Evidence Where  the 

evidence  is  conflicting,  a  decree  of 
divorce  will  not  be  disturbed  on  ap- 
peal. Ayres  v.  Ayres,  142  111.  374. 
30  N.  E.  672;  Carter  v.  Carter,  152 
111.  434,  28  N.  E.  948;  Carrie  v.  Car- 
rie, 46  Mich.  235,  9  N.  'W.  263 ;  Jones 
V.  Jones,  127  Mich.  685,  87  N.  'W.  53. 

4.  California.  —  Case  v.  Case,  17 
Cal.  598. 

Illinois.  —  Blake  v.  Blake,  70  111. 
618;  Carter  v.  Carter,  62  111.  439; 
Jenkins  v.  Jenkins,  86  111.  340. 

Louisiana.  —  Mandal  v.  Mandal, 
28  La.  Ann.  556. 

A'ew  Jersey.  —  Berckmans  v. 
Berckmans,  17  N.  J.  Eq.  453;  Fischer 
V.  Fischer,  18  N.  J.  Eq.  300;  Derby 
V.  Derby,  21  N.  J.  Eq.  36. 

New  York.  —  Hanks  v.  Hanks,  3 
Edw.  Ch.  469;  Palmer  v.  Palmer,  i 
Paige  Ch.  276;  Linden  v.  Linden,  36 
Barb.  61;  Pollock  v.  Pollock,  71  N. 
Y.  137. 

Ohio.  —  Friend  v.  Friend,  Wright 
639- 

Pennsylvania.  —  Edmond's  Appeal, 
57  Pa.  St.  232;  Best  v.  Best,  161  Pa. 
St.   515,   29   Atl.    1,026. 

Tennessee.  —  Hickerson  v.  Hick- 
erson,    (Tenn.),  52  S.  W.    1,019. 

Texas.  —  Matthews  v.  Matthews, 
41  Tex.  331  ;  Moore  v.  Moore,  22 
Tex.  237 ;  Murray  v.  Murray,  66  Tex. 
207. 

Vermont.  —  Bradish  v.  Bliss,  35 
Vt.  326. 


Virginia.  —  Hampton  v.  Hampton. 
87  Va.    148,   12  S.   E.  340. 

See  also  cases  under  particular  is- 
sues iiifra. 

Defense  Apparent.  —Where  a  good 
defense  is  apparent  from  the  evi- 
dence, though  not  pleaded,  the  court 
may  of  its  own  motion  refuse  the 
divorce.  Dismukes  v.  Dismukes,  i 
Tenn.  Ch.  266;  Karger  v.  Karger,  19 
Misc.  236,  44  N.  Y.  Supp.  219.  But 
see  Lewis  v.   Lewis,  9  Ind.   105. 

5.  Berckmans  v.  Berckmans,  17 
N.  J.  Eq.  453;  Derby  v.  Derby,  21 
N.  J.  Eq.  36;  Hughes  v.  Hughes,  44 
Ala.  698.  But  see  Hurtzig  v.  Hurt- 
zig,  44  N.  J.  Eq.  329,  15  Atl.  537; 
Stackhouse  v.  Stackhouse,  (N.  J. 
Eq.),  36  Atl.  884. 

6.  Alabama.  —  Edwards  v.  Ed- 
wards, 80  Ala.  97;  Farmer  v.  Farmer, 
86  Ala.  322,  5  So.  434. 

California.  —  Fuller  v.  Fuller,  17 
Cal.  605 ;  Hagle  v.  Hagle,  74  Cal. 
608,  16  Pac.  518;  Fleming  z;.  Fleming, 
95  Cal.  430,  30  Pac.  566,  29  Am.  St. 
Rep.  124;  Blair  v.  Blair,  122  Cal.  57. 
54  Pac.  369. 

Colorado.  —  Gilpin  v.  Gilpin,  12 
Colo.  504,  21  Pac.  612. 

Illinois.  —  Carter  v.  Carter,  152  111. 
434,  28  N.  E.  948;  Ayres  v.  Ayres, 
142  111.  374,  30  N.  E.  672;  Johnson 
V.  Johnson,  125  111.  510,  16  N.  E.  891 ; 
Wilcox  V.  Wilcox,  16  111.  App.  580; 
Cooke  V.  Cooke,  71  III.  App.  663, 
affirmed  152  111.  286,  38  N.  E.  1,027; 
Marous  v.   Marous,  86  111.  App.  597. 

Indiana.  —  Henderson  z'.  Hender- 
son, no  Ind.  316,  II  N.  E.  432. 

Iowa.  —  Lyster  v.  Lyster,  i  Iowa 
130;  Cole  V.  Cole,  2;i  Iowa  433; 
Haggard  v.  Haggard,  62  Iowa  82, 
17  N.  W.  178. 

Kansas.  —  Ulrich  v.  Ulrich,  8  Kan. 
402;  Gibbs  V.  Gibbs,  18  Kan.  419. 

Kentucky.  —  Harl  v.  Harl,  24  Ky. 
L.  Rep.  2,163,  73  S.  W.  756. 
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3.  Indelicate  Evidence.  —  The  fact  that  the  evidence  is  of  an 
indehcate  or  indecent  nature  is  no  ground  for  its  exclusion  where 
it  is  essential  to  the  rights  of  the  parties.^ 

4.  Opinion  of  Witnesses.  —  The  opinions  of  the  witnesses  as  to 
the  facts  constituting  the  alleged  offense  are  generally  deemed 
incompetent,^  but  courts  have  under  some  circumstances  admitted 
them.® 


Maine.  —  Thompson  v.  Thompson, 
79  Me.  286,  9  Atl.  888. 

Maryland.  —  Wagoner  v.  Wagoner, 
(Md.),   10  Atl.  221. 

Massachusetts. — Morrison  v.  Mor- 
rison, 136  Mass.  310. 

Michigan.  —  Van   Voorhis   v.    Van 
Voorhis,  94  Mich.  60,  53  N.  W.  964. 
Missouri.  —  Stevenson    v.    Steven- 
son,   29    Mo.    95;    Ashburn    v.    Ash- 
burn,   (Mo.  App.),  74  S.  W.  394- 

Kebraska.  —  Cummins  v.  Cum- 
mins, 47  Neb.  872,  66  N.  W.  858; 
Zimmerman  v.  Zimmerman,  59  Neb. 
80,  80  N.  W.  643. 

New  Jersey.  —  Larrison  v.  Larri- 
son,  20  N.  J.  Eq.'  100;  Fuller  v.  Ful- 
ler, 22>  N.  J.  Eq.  583,  s.  c.  41  N.  J. 
Eq.  460;  Pullen  v.  Pullen,  46  N.  J. 
Eq.  318,  20  Atl.  393;  Main  v.  ^Main, 
(N.  J.  Eq.),  24  Atl.  1,024;  Knowl- 
den  V.  Knowlden,  (N.  J.  Eq.),  52 
Atl.  Z77- 

New  York.  —  Bolen  v.  Bolen,  25 
N.  Y.  St.  165,  6  N.  Y.  Supp.  164; 
Steffens  v.  Steffens,  33  N.  Y.  St. 
643,  II  N.  Y.  Supp.  424;  O'Keefe  v. 
O'Keefe,  34  N.  Y.  St.  493-  n  N.  Y. 
Supp.  628;  Lutz  V.  Lutz,  31  N.  Y. 
St.  718,  9  N.  Y.  Supp.  858;  Murray 
V.  Murray,  41  N.  Y.  St.  428,  16  N.  Y. 
Supp.  363- 

Oregon.  —  Dobbins  v.  Dobbins,  31 
Or.  584,  44  Pac.  692. 

Pennsylvania.  —  Best  v.  Best,  161 
Pa.  St.  515,  29  AtU  1,026. 

South  Dakota.—  Pollock  v.  Pol- 
lock, 9  S.  D.  48,  68  N.  W.  176. 

Tennessee.  —  Smith  v.  Smith, 
(Tenn.  Ch.  App.),  53  S.  W.  1,000. 

Conflicting  Evidence —  In  Win- 
ston V.  Winston,  165  N.  Y.  553,  59 
N.  E.  273,  Gray,  J.,  says:  "How- 
ever the  evidence  may  be  criticised 
with  respect  to  its  character  or  to  its 
weight,  if  it  was  such  as  to  support 
the  conclusions  of  the  trial  judge  or 
referee,  and  the  judgment  recovered 
is  subsequently  affirmed,  the  contro- 
versy should  be  deemed  closed  in  this 
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court."  And  see  Blake  v.  Blake,  70 
111.  618. 

7.  Melvin  v.  Melvin,  58  N.  H. 
569,  42  Am.  Rep.  605;  DaCosta  v. 
Jones,  Cowp.  (Eng.)  729.  In  Aber- 
nathy  v.  Abernathy,  8  Fla.  243,  Balt- 
zell,  C.  J.,  speaking  of  the  offensive 
details  of  the  evidence,  said  that 
courts  "  may  and  should  always  re- 
quire the  examination  of  witnesses 
to  be  conducted  in  a  spirit  of  due 
delicacy,  avoiding  vulgar  and  ob- 
scene language." 

Non-Access.  —  Evidence  by  the 
parties  of  non-access  is  excluded  on 
grounds  of  public  policy  in  order  that 
parents  may  not  bastardize  their  is- 
sue, and  not  because  of  indecency. 
Corson  v.  Corson,  44  N.  H.  587 ;  Mel- 
vin V.  Melvin,  58  N.  H.  569,  42  Am. 
Rep.  605;  Chamberlain  v.  People,  23 
N.  Y.  85,  80  Am.  Dec.  255. 

8.  Richards  v.  Richards,  27  Pa. 
St.  225;  Edmond's  Appeal,  57  Pa. 
St.  232. 

Facts,  Not  Opinions,  must  be 
stated.  Hence  testimony  that  the  de- 
fendant "  deserted  "  or  willfully  de- 
serted, without  showing  the  circum- 
stances, will  not  support  a  verdict. 
Bishop  V.  Bishop,  30  Pa.  St.  412; 
Leaning  v.  Leaning,  25  N.  J.  Eq.  241 ; 
Tate  V.  Tate,  26  N.  J.  Eq.  55. 

9.  When  Admissible —  But  in  a 
criminal  case,  while  rejecting  such 
evidence,  the  court  said,  "  the  opinion 
of  the  witnesses  might  greatly  assist 
the  chancellor  in  determining  whether 
the  offense  was  connived  at,  or 
whether  there  had  been  a  condona- 
tion." Cameron  v.  State,  14  Ala. 
546,  48  Am.  Dec.  11 1. 

In  Carter  v.  Carter,  152  111.  434,  28 
N.  E.  948,  aMrming  37  111.  App.  219. 
a  witness  after  relating  that  he  over- 
heard a  conversation  and  certam 
noises  in  an  adjoining  room,  was 
permitted  to  give  his  opinion  that 
adultery  was  committed  at  that  time. 
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5.  Confessions  and  Admissions.  —  A.  Admissibility.  —  Confes- 
sions and  admissions  of  the  parties  are  admissible  against  them," 
unless  excluded  by  statute.^^ 

B.  Weight  and  Sufficiency.  —  Such  evidence  is  of  a  low  order, 
however,  and  is  insufficient  unless  corroborated^'  by  circumstances 


Such  ruling  was  approved  on  the 
ground  that  the  noises  were  such 
that  they  could  not  be  reproduced  or 
described  adequately.  So  where  a 
witness  testified  that  he  saw  the  wife 
and  a  man  not  her  husband  on  a 
bed,  his  opinion  that  they  were  hav- 
ing intercourse  is  admissible.  Bizer 
V.  Bizer,  no  Iowa  248,  81  N.  W. 
465.  And  the  witness  may  give  his 
impression  as  to  the  suspicious  solici- 
tude which  defendant  seemed  to  feel 
for  the  particcps  criminis,  for  whom 
she  was  caring  while  sick.  Leary  v. 
Leary,  18  Ga.  696. 

10.  See  article  "  Admissions,"  Vol. 
I,  p.  462,  note  8.  Morehouse  v.  More- 
house, 70  Conn.  420,  39  Atl.  516; 
Johns  V.  Johns,  29  Ga.  718;  Lyster  v. 
Lyster,  i  Iowa  130;  White  v.  White, 
45  N.  H.  121 ;  Summerbell  v.  Sum- 
merbell,  37  N.  J.  Eq.  603. 

Contra.  —  Hansley  v.  Hansley,  32 
N.  C.  506. 

Proved  by  Other  Party An  al- 
leged confession  of  guilt  can  not  be 
established  by  the  unsupported  testi- 
mony of  the  complaining  party.  Per- 
kins V.  Perkins,  59  N.  J.  Eq.  114,  46 
Atl.  173- 

Fraud  and  Duress —  Where  a  con- 
fession was  obtained  by  fraud  and 
duress  it  is  not  admissible.  Callender 
f .  Callender,  53  How.  Pr.  (N.Y.)364; 
Twyman  v.  Twyman,  27  Mo.  383 ; 
Summerbell  v.  Summerbell,  S7  N.  J. 
Eq.  603;  Derby  v.  Derby,  21  N.  J. 
Eq.  36;  Hampton  v.  Hampton,  87  Va. 
148,  42  S.  E.  340. 

Duress  Inferred — Duress  need  not 
be  proved  by  direct  testimony  but 
may  be  inferred  from  the  circum- 
stances of  the  parties.  Miller  v. 
Miller,  2  N.  J.  Eq.  139,  32  Am.  Dec. 
417.  Especially,  of  wife  by  her  hus- 
band. Rodgers  v.  Rodgers,  13  Ky. 
L.  Rep.  203,  13  S.  W.  573;  Perkins 
V.  Perkins,  59  N.  J.  Eq.  515,  46  Atl. 
173;  Garcin  v.  Garcin,  62  N.  J.  Eq. 
189,  50  Atl.  71. 

11.  Statutes  Excluding  Confes- 
sions—  Richardson  v.  Richardson,  4 
Port.   (Ala.)   467,  30  Am.   Dec.   538; 


Mayler  v.  Mayler,  li  Ala.  624;  Toole 
V.  Toole,  109  N.  C.  615,  14  S.  E.  57, 
34  Am.  St.  Rep.  479- 

Statutes  providing  that  no  decree 
of  divorce  shall  be  pronounced  on  the 
confessions  or  admissions  of  the  par- 
ties do  not  render  such  evidence  in- 
admissible. King  V.  King,  28  Ala. 
315;  Richardson  v.  Richardson,  50 
Vt.  119. 

The  admission  of  unimportant  ut- 
terances of  the  defendant  not  amount- 
ing to  a  confession  as  part  of  the  res 
gestae  is  not  a  violation  of  the  statute 
excluding  the  statements  of  the  par- 
ties. Siebert  v.  Klapper,  49  La.  Ann. 
241,  21   So.  259. 

See  article  "  Admissions,"  Vol.  I, 
pp.  462-463. 

12.    Corroboration  Necessary. 

England.  —  Williams  v.  Williams, 
L.  R.   I   P.  &  D.  29. 

Louisiana.  —  Mack  v.  Handy,  39 
La.  Ann.  491,  2  So.  181. 

Massachusetts.  —  Holland  v.  Hol- 
land, 2  Mass.  154. 

Michigan.  —  Sawyer  v.  Sawyer. 
Walk.  Ch.  48. 

Mississippi.  —  Armstrong  v.  Arm- 
strong, 32  Miss.  279. 

Missouri.  —  Twyman  v.  Twyman, 
27  Mo.  383- 

Nczv  Hampshire.  —  Washburn  r. 
Washburn,  5  N.  H.  195. 

Nezu  Jersey.  —  Miller  v.  Miller,  2 
N.  J.  Eq.  139,  32  Am.  Dec.  417;  Jones 
V.  Jones,  17  N.  J.  Eq.  351  ;  Kloman 
V.  Kloman,  62  N.  J.  Eq.  153,  49  Atl. 
810. 

Vermont.  —  Gould  v.  Gould,  2  Aik. 
180. 

Reason  for  Rule —  In  Betts  v. 
Belts,  I  Johns.  Ch.  (N.  Y.)  197,  Kent. 
Ch.,  said :  "  The  party's  confession 
may,  and  does,  aid  other  proof,  but 
the  decree  must  not  rest  alone,  nor, 
perhaps,  essentially,  on  such  con- 
fessions, for  there  is  great  danger  of 
collusion  between  the  parties,  or  of 
confessions  extorted,  or  made  de- 
signedly. .  .  .  Unless  corrobo- 
rated by  other  evidence  and  circum- 
stances, they  are  not  sufficient  ground 
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showing  absence  of  collusion.^^ 

C.  Adaiissions  and  Stipulations.  —  The  admission  of  an  essen- 
tial fact  in  the  pleadings  or  by  stipulation  does  not  dispense  with 
the  necessity  of  proving  it.^* 

D.  Confession  of  Paramour.  —  The  confession  of  the  alleged 
corespondent  in  adultery  is  not  competent  evidence  to  prove  such 
offense/^  but  may  be  shown,  however,  where  he  has  denied  the  act 


for  a  decree."  See  also  cases  on 
same  subject  under  particular  issues. 

No  Weight  at  All.  —  In  Mathews 
V.  Mathews,  41  Tex.  331,  it  is  said 
that  such  confessions  are  entitled  to 
no  weight  whatever. 

13.  Tewksbury  v.  Tewksbury,  4 
How.  (Miss.)  109;  Madge  v.  Madge, 
42  Hun  (N.  Y.)  524;  Clutch  v. 
Clutch,  I  N.  J.  Eq.  474.  See  supra 
note  II.  ' 

In  Matchin  v.  Matchin,  6  Pa.  St. 
332,  46  Am.  Dec.  466,  Gibbon,  C.  J., 
says :  "  It  is  a  rule  of  policy,  how- 
ever, not  to  found  a  sentence  of  di- 
vorce on  confession  alone.  Yet, 
where  it  is  full,  confidential,  reluct- 
ant, free  from  suspicion  of  collusion, 
and  corroborated  by  circumstances, 
it  is  ranked  with  the  safest  proofs." 

Degree     of     Corroboration The 

amount  of  evidence  necessary  to  cor- 
roborate a  confession  varies  with  the 
danger  of  collusion.  Sawyer  v. 
Sawyer,  Walk.   Ch.    (Mich.)    48. 

Sufficiency  of  Corroboration.  —  The 
fact  that  the  defendant  has  been  seen 
once  or  twice  in  a  house  of  ill-fame 
is  not  sufficient  corroboration  of  a 
confession  to  sustain  a  decree  of  a 
vinculo,  but  justifies  a  separation  a 
vtensa  ct  thero.  Betts  v.  Betts,  i 
Johns.  Ch.   (N.  Y.)   197. 

But  where  defendant  has  been  seen 
in  a  house  of  ill-fame,  has  contracted 
a  venereal  disease,  and  made  the  ad- 
mission to  many  different  persons, 
there  is  sufficient  corroboration. 
Jones  t-.  Jones,  17  N.  J.  Eq.  351. 

In  Vance  v.  Vance,  8  Me.  132,  the 
fact  that  the  suit  was  plainly  adverse 
in  character,  and  seriously  resisted, 
was  held  sufficient  corroboration  to 
dispel    any    inference    of    collusion. 

Where  the  only  evidence  of  im- 
potence was  a  confession  of  non- 
consummation  coupled  with  a  refusal 
to  undergo  medical  examination,  the 
confession    was    sufficiently    corrobo- 
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rated.  Harrison  v.  Harrison,  4 
Moore  P.  C.   (Eng.)  96. 

Manner  and  Conduct In  Wil- 
liams V.  Williams,  L.  R.  i  P.  &  D. 
29,  the  making  the  confession,  re- 
spondent's conduct  at  the  time, 
coupled  with  letters  subsequently 
written  by  her,  were  held  sufficient  to 
negative  collusion.  Petitioner's  solic- 
itor quoted  extensively  from  Robin- 
son V.  Robinson,  1  Sw.  &  Tr.  393. 
where  Dr.  Lushington  says:  "Never- 
theless, if  after  looking  at  the  evi- 
dence with  all  the  distrust  and  vigi- 
lance with  which,  as  we  have  said, 
it  ought  to  be  regarded,  the  court 
should  come  to  the  conclusion,  first, 
that  the  evidence  is  trustworthy;  sec- 
ondly, that  it  amounts  to  a  clear,  dis- 
tinct and  unequivocal  admission  of 
adultery,  we  have  no  hesitation  in 
saying  that  the  court  ought  to  act 
upon  such  evidence  and  afford  to  the 
injured  party  the  redress  sought  for." 

Confession  Alone.  —  See  article 
"  Admissions,"  Vol.  I,  p.  463,  notes 
6-10. 

14.  Morris  v.  Morris,  20  Ala.  168 ; 
Prettyman  v.  Prettyman,  125  Ind. 
149,  25  N.  E.  179;  Hill  V.  Hill,  24 
Or.  416,  33  Pac.  809. 

But  an  admission  by  plaintiff's  so- 
licitor of  the  truth  of  what  an  ab- 
sent witness  would  testify,  to  pre- 
vent a  continuance,  has  the  same 
effect  as  such  person's  deposition. 
Hughes  V.  Hughes,  44  Ala.  698. 

15.  Georgia.  —  Leary  v.  Leary,  18 
Ga.  696. 

Illinois.  —  Razor  v.  Razor,  149  111- 
621,  36  N.  E.  963- 

Michigan.  —  Dunn  v.  Dunn,  n 
Mich.  284. 

New  Jersey.  —  Miller  v.  Miller,  20 
N.  J.  Eq.  216;  Doughty  v.  Doughty, 
32  N.  J.  Eq.  32.  „  ,^       . 

Kew  York.  —  Hobby  v.  Hobby,  64 
Barb.  277;  Budd  .v.  Budd,  55  App. 
Div.  113,  67  N.  Y.  Supp.  43- 
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under  oath,  to  impeach  his  credibility.^® 

n.  PROOF  OF  PRELIMINARY  FACTS. 

1.  Domicil.  —  Domicil  or  residence  in  divorce  proceedings  is 
proved  in  the  same  manner  as  in  any  other  suit/^  except  that  the 
evidence  is  open  to  greater  suspicion  and  subjected  to  closer 
scrutiny.^* 


Pennsylvania.  —  Matchin  v.  Match- 
in,  6  Pa.  St.  332,  46  Am.  Dec.  466. 

Vermont.  —  TilHson  v.  Tillison,  63 
Vt.  411,  22  Atl.  531. 

16.  Woodrick  v.  Woodrick,  141 
N.  Y.  457,  36  N.  E.  395- 

17.  See  article  "  Domicil." 

18.  Firth  v.  Firth,  50  N.  J.  Eq. 
137.  24  Atl.  916;  Wallace  v.  Wallace, 
62  N.  J.  Eq.  509,  50  Atl.  788;  Grover 
V.  Grover,  63  N.  J.  Eq.  771,  50  Atl. 
1,051 ;  Com.  V.  Kendall,  162  Mass. 
221,  38  N.  E.  504;  Prettyman  v.  Pret- 
tyman,  125  Ind.  149,  25  N.  E.  179; 
Beach  v.  Beach,  4  Okla.  359,  46  Pac. 

514. 

Presumed  Contimiance.  —  Where 
the  parties  are  shown  to  be  domiciled 
in  the  jurisdiction  before  and  after 
the  acts  in  question,  the  same  domi- 
cil is  presumed  to  continue  in  the 
interim.  Harris  v.  Harris,  83  App. 
Div.  123,  82  N.  Y.  Supp.  568. 

Strong  Proof  Necessary In  Hen- 
dricks V.  Hendricks,  72  Ala.  132,  the 
evidence  showed  the  marriage  of  the 
parties  in  the  state  thirty  years  be- 
fore and  their  residence  there  at 
different  times  thereafter;  nor  was 
there  any  evidence  of  a  change  in 
domicil.  Yet  the  proof  was  held  in- 
sufficient. The  court  said,  "  the  bona 
fide  residence  which  the  statute  re- 
quires may,  like  any  other  fact,  be 
proved  by  circumstances,  but  the 
circumstances  should  be  strong,  in 
themselves  conclusive,  and  incon- 
sistent with  any  other  reasonable 
hypothesis  than  the  existence  of  the 
fact.  .  .  .  The  court  should  not 
proceed  upon  evidence  which  is  con- 
sistent with  the  non-existence  of  the 
fact,  especially  when  it  is,  as  in  the 
present  case,  manifest  that,  if  the 
fact  really  exists,  the  party  com- 
plaining has  the  means,  and  has  had 
the  opportunity,  of  proving  it  directly 
and  indisputably." 
Prompt     Application.  —  Presump- 


tion—  Where  a  party  goes  into  an- 
other state  and  as  soon  as  possible 
applies  for  a  divorce,  the  presumption 
is  that  the  removal  was  simply  to 
secure  a  divorce,  especially  when  the 
grounds  alleged  would  not  be  suffi- 
cient in  the  first  state.  Albee  v.  Al- 
bee,  141  111.  550,  31  N.  E.  153;  Chase 
V.  Chase,  6  Gray  (Mass.)  157;  Dick- 
inson V.  Dickinson,  167  Mass.  474,  45 
N.  E.  1,091 ;  Smith  v.  Smith,  13  Gray 
(Mass.)  209;  Lyon  v.  Lvon,  2  Gray 
(Mass.)  367;  Hunter  2/.  Hunter,  (N. 
J.  Eq.),  53  Atl.  221;  Campbell  v. 
Campbell,  90  Hun  233,  35  N.  Y.  Supp. 
280;  Williams  v.  Williams,  3  R.  I. 
185. 

Testimony     of     Plaintiff.  —  Suffi- 
ciency  In  Albee  v.  Albee,  141   111. 

550,  31  N.  E.  153,  the  positive  and 
uncontradicted  testimony  of  the  plain- 
tifif,  as  to  his  intention  in  coming  into 
the  state,  was  held  sufficient  evidence 
to  prove  domicil,  even  though  the 
circumstances  were  strongly  suspi- 
cious. A  decree  dismissing  the  peti- 
tion for  lack  of  jurisdiction  was  set 
aside.  Wilson  v.  Wilson,  L.  R.  2  P. 
&  D.  435 ;  Colburn  v.  Colburn,  70 
Mich.  647,  38  N.  W.  607;  Summer- 
ville  V.  Summerville,  31  Wash.  411, 
72  Pac.  84.  But  see  Winship  v. 
Winship,  16  N.  J.  Eq.  107;  Gourlay 
V.  Gourlay,  15  R.  I.  572,  10  Atl.  592; 
Manning  v.  Manning,  L.  R.  2  P.  & 
D.  223. 

Corroboration —  Where  plaintiff's 
testimony  as  to  residence  is  corrob- 
orated by  a  witness  with  whom  she 
boarded,  although  contradicted  by 
other  witnesses  who  had  but  little 
opportunity  of  knowing  her  resi- 
dence, and  who  testified  several  years 
after  the  bill  was  filed,  the  evidence 
is  sufficient.  Whittaker  v.  Whittaker, 
151  III.  266,  37  N.  E.  1,017. 

Stopping  at  Hotel —  Testimony 
that  the  plaintiff  was  "  stopping  at  a 
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2.  Marriage.  —  A.  Generally.  —  Proof  of  marriage  in  divorce 
suits  follows  the  same  general  rules  that  are  applied  in  other  cases 
where  marriage  is  in  issue.^®  The  character  and  sufficiency  of  the 
evidence  depend  somewhat  upon  the  nature  of  the  proceeding,  but 
cohabitation  and  repute  are  usually  sufficient. ^°  The  confessions 
or  admissions  of  the  parties  will  not  alone  suffice.^^ 

B.  Crime  Involved.  —  But  where  the  fact  of  marriage,  if  estab- 
lished, would  make  the  defendant  guilty  of  a  crime,  stricter  proof 
is  necessary.*'^ 


hotel "  is  not  sufficient  to  prove  resi- 
dence. Steele  v.  Steele,  26  N.  J.  Eq. 
85.  See  also  McShane  v.  McShane, 
45  N.  J.  Eq.  341,  19  Atl.  465. 

Resident  Freeholders A    statute 

requiring  the  residence  of  petitioner 
to  be  established  by  the  testimony  of 
two  resident  freeholders,  is  not  sat- 
isfied where  the  only  evidence  that 
one  of  them  is  such  is  his  own  state- 
ment to  that  eflFect.  Brown  v. 
Brown,  138  Ind.  257,  37  N.  E.  142. 
See  also  Powell  v.  Powell,  53  Ind. 
513;  Maxwell  v.  Maxwell,  53  Ind. 
363;  Driver  v.  Driver,  153  Ind.  88, 
54  N.  E.  389- 

Plaintiff's  Affidavit  stating  in  gen- 
eral terms  that  she  had  been  a  resi- 
dent for  a  year,  while  admissible  in 
evidence,  can  have  no  force  as  against 
the  clear  inference  from  the  facts. 
Van  Alstine  v.  Van  Alstine,  23  Wash. 
310,  63  Pac.  243. 

19.  See  article  "  Marriage." 

20.  California. —  White  v.  White, 
82  Cal.  427,  23  Pac.  276;  Kilburn  v. 
Kilburn,  89  Cal.  46,  26  Pac.  636,  23 
Am.  St.  Rep.  447. 

Florida.  —  Burns  v.  Bums,  13  Fla. 

369. 
Illinois.  —  Harman  v.   Harman,   10 

111.  85. 

Indiana.  —  Trimble  v.  Trimble,  2 
Ind.  76. 

Iowa.  —  Borton  v.  Borton,  48  Iowa 

Maryland.  —  Jackson  v.  Jackson,  80 
Md.  176,  30  Atl.  752. 

Michigan.  —  Cross  v.  Cross,  55 
Mich.  280,  21  N.  W.  309. 

New  York.  —  Finn  v.  Finn,  12  Hun 
339. 

Ohio.  — Houpt  V.  Houpt,  5  Ohio 
539. 

Texas.  —  Wright  v.  Wright,  6 
Tex.  3- 
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Vermont.  —  Mitchell  v.  Mitchell,  11 
Vt.  134- 

Virginia.  —  Francis  v.  Francis,  31 
Gratt.  283 ;  Purcell  v.  Purcell,  4  Hen. 
&  M.  507. 

West  Virginia.  —  Hitchcox  v. 
Hitchcox,  2  W.  Va.  435-  But  see 
Norcross  v.  Norcross,  155  Mass.  425, 
29  N.  E.  506;  Smith  V.  Smith,  i 
Tex.  621,  46  Am.  Dec.  121 ;  Summer- 
ville  V.  Summerville,  31  Wash.  411, 
72  Pac.  84. 

Nullity  Suit. —  In  a  nullity  suit  it 
has  been  held  necessary  to  establish 
a  marriage  complying  with  all  the 
legal  requirements.  Mangue  v.  Man- 
gue,  I  Mass.  240. 

21.  Williams  v.  Williams,  3  Me. 
135 ;  Schmidt  v.  Schmidt,  29  N.  J. 
Eq.  496;  Zule  V.  Zule,  i  N.  J.  Eq.  96, 
and  cases  supra,  notes  11,  12,  13. 

Contra.  —  Fox  v.  Fox,  25  Cal.. 588; 
Hitchcox  V.  Hitchcox,  2  W.  Va.  435 ; 
and  see  Harman  v.  Harman,  16  III. 
85;  Finn  V.  Finn,  12  Hun  (N.  Y.) 
339;  Hill  V.  Hill,  2  Mass.  150.  See 
further  article  "  Admissions,"  Vol.  I, 
p.  463,  note  II. 

Plaintiff's  Testimony  Sufficient. 
In  Summerville  v.  Summerville,  31 
Wash.  411,  72  Pac.  84,  the  plaintiff's 
uncorroborated  testimony  as  to  an 
alleged  marriage  ceremony  was  held 
sufficient  proof  of  the  fact,  in  spite 
of  defendant's  denial,  when  coupled 
with  cohabitation  and  repute,  even 
though  a  lawful  ceremony  was  es- 
sential to  the  validity  of  the  marriage 
where  contracted. 

In  Suits  for  Alimony.  —  See  infra 
V. 

22.  Case  v.  Case,  17  Cal.  598; 
Waddingham  v.  Waddingham,  21  Mo. 
App.  609;  Summerville  v.  Summer- 
ville, 31  Wash.  411,  72  Pac.  84. 

But  where  the  ground  of  divorce 
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in.  EVIDENCE  AS  TO,  VARIOUS  GROUNDS  OF. 

1.  Adultery.  —  A.  Degree  of  Proof.  —  a.  Time  and  Place. 
(1.)  In  General. — Where  a  somewhat  general  averment  of  time  and 
place  is  permissible  or  necessary ,^^  proof  of  general  cohabitation  as 
man  and  wife,  or  of  the  circumstances  as  alleged,  is  sufficient.^* 
Such  evidence,  however,  must  amount  to  more  than  merely  sus- 
picious circumstances  pointing  to  no  particular  time  or  place.^^ 

(2.)  Variance.  —  But  where  the  charge  rests  upon  a  particular  act 
committed  at  a  particular  time  and  place,  the  proof  must  conform 
with  greater  strictness'*  to  the  act  pleaded,  though  time  and  place 
need  not  be  proved  precisely  as  alleged.^'' 

b.  Identity  of  Parties.  —  The  defendant  must  be  clearly^*    identi- 


alleged  was  adultery,  evidence  of  co- 
habitation and  repute  is  held  suffi- 
cient. Morris  v.  Morris,  20  Ala.  i68; 
White  V.  White,  82  Cal.  427,  23  Pac. 
276;  Trimble  v.  Trimble.  2  Ind.  76; 
Wright  V.  Wright,  6  Tex.  3.  See 
Collins  7j.  Collins,  80  N.  Y.  i. 

23.  Certainty  of  Allegation, 
Trubee  v.  Trubee,  41  Conn.  36; 
Scheffling  v.  Scheffling,  44  N.  J.  Eq. 
438,  15  Atl.  577;  Harrington  v.  Har- 
rington, 107  Mass.  329. 

24.  Van  Aernam  v.  Van  Aernam, 
I  Barb.  Ch.  (N.  Y.)  375;  and  see 
Pollock  V.  Pollock,  71  N.  Y.  137. 

Time  and  Place.  —  "  It  is  clearly 
not  necessary  that  the  offense  should 
be  proved  in  time  and  place.  The 
mind  of  the  court  must  be  satisfied 
that  actual  adultery  has  been  com- 
mitted, but  if  the  circumstances  es- 
tablish the  fact  of  general  cohabita- 
tion it  is  enough,  although  the  court 
may  be'  unable  to  decide  at  what  time 
the  offense  was  committed."  Berck- 
mans  v.  Berckmans,  16  N.  J.  Eq.  122 ; 
citing  Lovedon  v.  Lovedon,  2  Hagg. 
Con.  I ;  Hamerton  v.  Hamerton,  2 
Hagg.  Eccl.  8;  Grant  v.  Grant,  2 
Curtis  16. 

Particular  Act.  —  "  It  is  not)  neces- 
sary, in  cases  of  this  character,  that 
there  be  any  one  act  proven  which 
is  conclusive  of  guilt,  but  the  court 
must  consider  the  opportunity  for  the 
commission  of  the  act,  the  conduct 
of  the  parties,  and  all  circumstances, 
and  then  determine,  from  the  whole 
testimony,  whether  it  should  convince 
unprejudiced  and  cautious  persons  of 
the  guilt  of  the  parties."  Shufeldt  v. 
Shufeldt,  86  Md.  519,  39  Atl.  416. 

After  Marriage.  —  But  the  evidence 


is  not  sufficient  where  no  dates  are 
given  so  that  it  can  be  determined 
whether  the  act  occurred  before  or 
after  marriage.  Patterson  v.  Pat- 
terson, 89  Tenn.  151,  14  S.  W.  485; 
Pessolano  v.  Pessolano,  34  Misc.  16, 
69  N.  Y.  Supp.  449. 

25.  Kneale  v.  Kneale,  28  Mich. 
344;  Herrick  v.  Herrick,  31  Mich. 
298;  Carter  v.  Carter,  62  III.  439: 
Denison  v.  Denison,  41  Wash.  705. 
30  Pac.  1,100. 

26.  Bennett  v.  Bennett,  24  Mich. 
482;  Freeman  v.  Freeman,  31  Wis. 
235 ;  Adams  v.  Adams,  20  N.  H.  299, 

51  Am.  Dec.  219;  Germond  v.  Ger- 
mond,  6  Johns.  Ch.  (N.  Y.)  347; 
Knowlden  v.  Knowlden,  (N.  J.  Eq.), 

52  Atl.  377. 

27.  Time. —  "  Generally  the  act 
may  be  proved  at  any  time  within  the 
statute  of  limitations."  Goodwin  ?'. 
Goodwin,  23  N.  J.  Eq.  210. 

Place. —  Washburn  7;.  Washburn,  8 
Mass.  131.  But  see  Adams  v.  Adams. 
20  N.  H.  299,  51  Am.  Dec.  219. 

Misleading  Defendant — In  Schef- 
fling V.  Scheffling,  44  N.  J.  Eq.  438, 
15  Atl.  577,  it  was  held  that  altnough 
the  time  alleged  need  not  be  proved 
there  should  not  be  such  a  variance 
as  would  seriously  mislead  the  de- 
fendant. 

28.  Reid  v.  Reid,  17  N.  J.  Eq. 
loi ;  Bokel  v.  Bokel,  3  Edw.  Ch.  (N. 
Y.)  376. 

Prima  Facie  Proof.  —  Evidence 
that  a  man,  passing  under  defendant's 
name  and  title,  committed  adultery 
as  alleged,  is  sufficient  prima  facie 
evidence  of  identity  when  the  Queen's 
Proctor  intervenes  to  prevent  a  de- 
cree becoming  absolute,  although  not 
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fied  as  one  of  the  parties  to  the  alleged  act.  And  an  allegation  of 
adultery  with  a  particular  person  must  be  strictly  proved  as 
alleged.^* 

c.  The  Act. — (1.)  In  General.  —  The  fact  of  adultery  must  be 
established  by  a  preponderance  of  the  evidence,  but  need  not  be 
proved  beyond  a  reasonable  doubt.'"' 

(2.)  Circnmstantial  Evidence.  —  (A.)  Sufficiency.  —  Circumstantial 
evidence  alone  is  sufficient.^^ 

(B.)  Presumption  of  Innocence.  —  However,  in  applying  the  fore- 
going general  rules  the  presumption  of  innocence  must  be  consid- 
ered.^" If  the  evidence  be  purely  circumstantial,  it  must  overcome 
this  presumption,^^  and  to  do  so  must  be  clear,  satisfactory  and  con- 


as  clear  proof  as  would  be  required 
in  a  suit  between  the  husband  and 
wife.  Hulse  v.  Hulse,  L.  R.  2  P.  & 
D-  357- 

Photogrraphs.  —  Where,  in  an  un- 
contested suit,  the  witness  identifies 
the  defendant  by  means  of  a  photo- 
graph previously  identified  by  the 
plaintiff  as  his  wife's,  his  testimony 
must  be  corroborated.  Bigelow  v. 
Bigelow,  34  Misc.  265,  69  N.  Y.  Supp. 
643 ;  Pessolano  v.  Pessolano,  34  Misc. 
16,  69  N.  Y.  Supp.  449. 

29.  Germond  v.  Germond,  6  Johns. 
Ch.  (N.  Y.)  347;  Anonymous  Case, 
17  Abb.  Pr.  (N.  Y.)  48;  Washburn 
V.  Washburn,  5  N.  H.  195 ;  Miller  v. 
Miller,  20  N.  J.  Eq.  216;  Bokel  v. 
Bokel,  3  Edw.  Ch.  (N.  Y.)  376; 
Beadleston  v.  Beadleston,  20  N.  Y. 
St.  21,  2  N.  Y.  Supp.  809. 

Proof  of  adultery  with  a  person 
known  to  complainant  will  not  sup- 
port an  allegation  of  adultery  with 
unknown  persons.  Mills  v.  Mills,  18 
N.  J.  Eq.  444;  Prince  v.  Prince,  25 
N.  J.  Eq.  310. 

30.  Supra  note  3. 

31.  Siebert  v.  Klapper,  49  La. 
.\nn.  241,  21  So.  259;  Lovedon  v. 
Lovedon,  2  Hagg.  Con.  i,  4  Eng. 
Eccl.  461,  and  cases  following. 

32.  See  article  "  Burden  of 
Proof." 

In  Wagoner  v.  Wagoner  (Md.),  10 
Atl.  221,  it  is  said  that  a  preponder- 
ance of  testimony  on  one  side  is  all 
that  is  required  to  secure  a  decision 
on  that  side.  Still  the  preponderance 
should  be  decided,  as  was  said  in 
McBee  v.  Fulton,  47  Md.  403,  28  Am. 
Rep.  465,  "  enough  to  overcome  the 
natural  presumption  of  innocence." 

So  in  Jones  v.   Greaves,   26   Ohio 
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St.  2,  where  the  question  was  the  suf- 
ficiency of  evidence  of  fraud,  the 
court  said :  "  Nor  do  we  intimate 
that  in  all  civil  actions  the  issues 
should  be  determined  by  a  mere  pre- 
ponderance of  the  testimony  offered 
on  the  trial,  however  slight.  Where 
the  facts  charged  involve  moral  tur- 
pitude, there  is  a  presumption  of  in- 
nocence which  stands  as  evidence  in 
favor  of  the  party  charged;  and  the 
more  heinous  the  offense,  the 
stronger  the  presumption.  It  is  only 
where  the  testimony,  when  consid- 
ered in  connection  with  the  presump- 
tions of  law  arising  in  the  case,  pre- 
ponderates in  favor  of  the  charge 
that  its  truth  should  be  found." 

33,  A  I  ah  a  in  a.  —  Richardson  v. 
Richardson,  4  Port.  467,  30  Am.  Dec. 
538;  Mosser  v.  Mosser,  29  Ala.  313; 
Jeter  v.  Jeter,  36  Ala.  391 ;  Powell  v. 
Powell,  80  Ala.  595,  i  So.  549. 

////«o!J.  —  Chestnut  v.  Chestnut,  88 
111.  548. 

lozva.  -^  Inskeep  v.  Inskeep,  5  Iowa 
204;  Names  v.  Names,  67  Iowa  383, 
25  N.  W.  671 ;  Aitchison  v.  Aitchison, 
99  Iowa  93,  68  N.  W.  573- 

Kansas.  —  Burke  v.  Burke,  44  Kan. 
307,  24  Pac.  466,  21    Am.    St.    Rep. 

283. 

Louisiana.  — Mehle  v.  Lapeyrolle- 
rie,  16  La.  Ann.  4. 

Maryland.  —  Kremelberg  v.  Krem- 
elberg,  52  Md.  553. 

New  Jersey.  —  Whitenack  v.  Whit- 
enack,  36  N.  J.  Eq.  474;  Osborn  v. 
Osborn,  44  N.  J.  Eq.  257,  9  Atl.  698, 
14  Atl.  217;  O'Brien  v.  O'Brien,  (N. 
J.  Eq.),  30  Atl.  875. 

Neiv  York.  —  Ferguson  v.  Fergu- 
son, 3  Sandf.  307;  Donnelly  v.  Don- 
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vincing." 

(C.)  Tests  of  Sufficiency.  —  (a.)  (7^n^/-a%.  —  Consequently  there  is 
some  diversity  in  the  tests  prescribed.  They  are  of  necessity  mere 
general  statements  practically  requiring  the  determination  of  each 
case  upon  its  own  facts,^*  so  that  no  general  rule  can  be  given,  but 


nelly,  63  How.  Pr.  481 ;  Pfeiffer  v. 
PfeiflFer,  9  N.  Y.  Supp.  28;  Steffens 
V.  Steffens,  33  N.  Y.  St.  643,  n  N.  Y. 
Supp.  424;  Pollock  V.  Pollock,  71  N. 
Y.  137;  Allen  v.  Allen,  loi  N.  Y. 
658,  5  N.  E.  341. 

Texas.  —  Williams  v.  Williams  67 
Tex.  198,  2  S.  W.  823. 

Innocent  Interpretation  Favored. 
In  Carter  v.  Carter,  62  111.  439,  is 
stated  the  rule  laid  down  in  many  of 
the  cases  just  cited  —  "it  is  the  un- 
doubted rule  of  law  that  where  im- 
morality or  wrong  is  imputed,  it  must 
be  established  by  at  least  a  prepon- 
derance of  proof.  And  when  the  evi- 
dence may  as  well  establish  inno- 
cence as  guilt,  the  jury  should  always 
adopt  the  former  rather  than  the  lat- 
ter hypothesis." 

But  an  instruction  that  "to  make 
out  a  charge  of  adultery  by  circum- 
stantial evidence  alone,  the  circum- 
stantial evidence  must  be  so  con- 
nected, when  taken  together,  as  to 
exclude  every  other  reasonable  hy- 
pothesis than  that  of  the  guilt  of  the 
party  charged,"  was  held  error  be- 
cause requiring  too  strict  proof. 
Chestnut  v.  Chestnut,  88  111.  548.  See 
also  note  4  supra.  But  see  Aitchi- 
son  V.  Aitchison,  99  Iowa  93,  68  N. 
W.  573- 

34.  Illinois.  —  Thomas  v.  Thomas, 
51  111.  162;  Blake  v.  Blake,  70  111.  618; 
Jenkins  v.  Jenkins,  86  111.  340. 

Kansas.  —  Burke  v.  Burke,  44  Kan. 
307,  24.  Pac.  466,  21  Am.  St.  Rep.  283. 
Louisiana.  —  Mandal  v.  Mandal,  28 
La.  Ann.  556. 

Michigan.  —  Bishop  v.  Bishop,  17 
Mich.  211;  Kneale  v.  Kneale,  28 
Mich.  344;  Soper  v.  Soper,  29  Mich. 
305;  Herrick  v.  Herrick,  31  Mich. 
298. 

New  Jersey.  —  Berckmans  v.  Berck- 
mans,  17  N.  J.  Eq.  453 ;  Reid  v.  Reid, 
17  N.  J.  Eq.  loi ;  Mayer  v.  Mayer,  21 
N.  J.  Eq.  246. 

New  York.  —  Trust  v.  Trust,  11 
How.  Pr.  523;  Weike  v.  Welke,  44 
N.  Y.  St.  21,  17  N.    Y.    Supp.    298; 

48 


Smith  V.  Smith,  70  N.  Y.  St.  217,  35 
N.  Y.  Supp.  556;  Schulze  v.  Schu'lze, 
83  App.  Div.  375,  82  N.  Y.  Supp.  266; 
Pollock  V.  Pollock,  71  N.  Y.  137; 
Burch  V.  Burch,  80  App.  Div.  qq  80 
N.  Y.  Supp.  182. 

Virginia.  —  Throckmorton  v. 
Throckmorton,  86  Va.  768,  11  S.  E. 
289;  Hampton  v.  Hampton,  87  Va. 
148,  12  S.  E.  340;  Musick  V.  Musick, 
S8  Va.  12,  13  S.  E.  302. 

Satisfactory  Evidence Care  Re- 
quired.—"We  understand  the  rule 
to  be  that  in  a  civil  action  the  fact 
of  adultery  may  be  proved  by  such 
facts  and  circumstances  as,  under 
the  rules  of  law,  are  legal  evidence, 
admissible  in  a  court  of  justice,  which 
clearly  satisfy  the  mind  of  the  tri- 
bunal which  is  required  to  pass  upon 
the  question  of  the  commission  of  the 
act.  In  weighing  the  evidence,  and 
considering  the  facts  and  circum- 
stances, great  care  is  necessary,  on 
the  one  hand,  not  to  be  misled  by 
circumstances  reasonably  capable  of 
two  interpretations,  into  giving  them 
an  evil  rather  than  an  innocent  one; 
nor,  on  the  other,  by  refusing  to  give 
them  their  plain  and  natural  signifi- 
cance, on  the  theory  that  a  different 
standard  of  judgment  applies  to  such 
cases  from  that  which  in  ordinary 
transactions  guides  the  conclusions 
of  intelligent  and  conscientious  men." 
Allen  V.  Allen,  loi  N.  Y.  658,  5  N. 
E.  341- 

Circumstances  Taken  as  a  Whole. 
"  In  examining  the  proofs  or  the  cir- 
cumstances, they  are  not  to  be  either 
detached  or  isolated,  but  the  whole 
must  be  taken  together,  for  they 
mutually  interpret  each  other,  and, 
when  combined,  they  may  lead  to  the 
inference  of  guilt,  or  establish  the  in- 
nocence of  the  party  charged,  where- 
as when  taken  separately  they  might 
be  entirely  without  meaning."  Ins- 
keep  V.  Inskeep,  5  Iowa  204. 

35.     Particular  Facts No  General 

Rule —  "  As  to  what  facts  shall,  and 
what  shall  not,  constitute  proof  of 
adultery,  no  general  rule  can  be  laid 
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each  case  must  be  decided  independent  of  precedents." 

(b.)  To  Convince  a  Reasonable  Man.  —  The  rule  almost  universally 
cited  and  approved,  as  stated  in  a  leading  case,  is  that  the  "  circum- 
stances should  be  such  as  would  lead  the  guarded  discretion  of  a 
reasonable  and  just  man  to  the  conclusion. '"^^ 

(c.)  CtJier  Tests.  — Other  general  statements  are  found  in'  the 
cases  to  the  effect  that  the  circumstances  must  be  inconsistent  with 
innocence,"®   and   that   guilt   will   only   be   inferred   where   it   is   a 


down,  because  the  same  presumptions 
do  not  always  follow  the  same  facts, 
the  weight  of  presumptions  depending 
upon  the  character,  habits  and  situa- 
tion of  the  parties.  .  .  .  Artificial 
and  technical  rules  afford  but  little 
aid  in  determining  questions  of  this 
kind,  for  after  all,  the  question  of 
guilt  or  innocence  depends  upon  the 
tacts  and  circumstances  of  each  par- 
ticular case."  Kremelberg  v.  Kremel- 
berg,  52  Md.  553. 

Eeasonable  Inference In  Stack- 
house  V.  Stackhouse,  (N.  J.  Eq.),  36 
Atl.  884,  Gray,  V.  C,  says :  "If  the 
evidence  is  sufficient  to  lead  to  the 
belief  that  the  crime  has  been  com- 
mitted, by  reasonable  inlerence,  from 
the  circumstances  proven,  it  is  enough 
to  support  a  decree." 

Just  Preponderance.  —  "  Courts 
.  .  .  must  take  such  evidence  as 
the  nature  of  the  case  permits  —  cir- 
cumstantial, direct,  or  positive  —  and 
bringing  to  bear  upon  it  the  experi- 
ences and  observations  of  life,  and, 
thus  weighing  it  with  prudence  and 
care,  give  ettect  to  its  just  prepon- 
derance." Earl,  J.,  in  Moller  v. 
Moller,  115  N.  Y.  466,  22  N.  E.  169. 

36.  Value  of  Precedents.  —  In 
Dunham  v.  Dunham,  6  Law  Rep. 
139,  iSishop  Mar.  Div.  &  Sep.  li, 
§1,362,  Ch.  J.  Shaw  says:  "Nor 
can  this  course  of  inquiry  and 
process  of  reasoning  and  judging  be 
much  aided  by  technical  and  artificial 
rules,  or  by  what  are  considered  es- 
tablished presumptions  of  fact  from 
other  facts,  'ihese  rules  are  usetui 
and  convenient  in  their  way,  in  sug- 
gesting general  considerations,  which 
are  applicable  to  many  cases,  but, 
alter  an,  they  are  to  be  taken  with  so 
many  exctpLions  and  so  much  allow- 
ance that  in  the  result  each  case  must 
depend  mainly  upon  its  own  peculiar 
circumstances.  It  is  impossible,  there- 
fore, to  lay  down  betorehand,  in  the 
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form  of  a  rule,  what  circumstances 
shall  and  what  shall  not  constitute 
satisfactory  proof  of  the  fact  of  adul- 
tery, because  the  same  facts  may  con- 
stitute such  proof  or  not,  as  they  are 
modified  and  influenced  by  different 
circumstances." 

37.  In  Lovedon  v.  Lovedon,  2 
Hagg.  Con.  i,  4  Eccl.  461,  Lord  Sto- 
well  says :  "  In  almost  every  case 
the  fact  is  inferred  from  circum- 
stances that  lead  to  it  by  a  fair  infer- 
ence as  a  necessary  conclusion; 
.  .  .  What  are  the  circumstances 
which  lead  to  such  a  conclusion  can- 
not be  laid  down  universally,  though 
many  of  them,  of  a  more  obvious  na- 
ture and  of  more  frequent  occurrence, 
are  to  be  found  in  the  ancient  books. 
At  the  same  time  it  is  impossible  to 
indicate  them  universally,  because 
they  may  be  infinitely  diversified  by 
the  situation  and  character  of  the 
parties,  by  the  state  of  general  man- 
ners, and  many  other  incidental  cir- 
cumstances apparently  slight  and  del- 
icate in  themselves,  but  which  may 
have  the  most  important  bearings  in 
decisions  upon  the  particular  case. 
'1  he  only  general  rule  that  can  be  laid 
down  upon  the  subject  is,  that  the 
circumstances  tnust  be  such  as  would 
lead  the  guarded  discretion  of  a  rea- 
sonable and  just  man  to  the  conclu- 
sion; for  it  is  not  to  lead  a  harsh 
and  intemperate  judgment,  moving 
upon  appearances  that  are  equally 
capable  of  two  interpretations;  neither 
is  it  to  be  a  matter  of  artificial 
reasoning,  judging  upon  such  things 
differently  Irom  what  would  strike 
the  carelul  and  cautious  consideration 
of  a  discreet  man." 

38.  Mosser  v.  Mosser,  29  Ala.  313 ; 
Jeter  v.  Jeter,  36  Ala.  391 ;  Powell  v. 
Powell,  80  Ala.  595,  i  So.  549;  Ins- 
keep  V.  Inskeep,  5  iowa  204;  Names 
V.  Names,  67  Iowa  383,  25  N.  W.  671 ; 
Carlisle  v.  Carlisle,  99  iowa  247,  68 
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necessary  conclusion.^®  But  such  expressions,  as  apparent  from  the 
context  and  the  facts  involved,  are  mere  dicta,  meaning  simply  that 
the  proof  must  be  clear  and  satisfactory.'*" 

B.  Nature  of  Evidence.  —  a.  In  General.  —  Adultery  may  be 
established  by  circumstances  coupled  with  direct  testimony,*^  or 
admissions/^  or  by  purely  circumstantial  evidence.'" 


N.  W.  68i ;  Kremelberg  v.  Kremel- 
berg,  52  Md.  553;  Poillon  v.  Poillon, 
79  N.  Y.  Supp.  545. 

S9.  Pollock  V.  Pollock,  71  N.  Y. 
137;  Kremelberg  v.  Kremelberg,  52 
Md.  553 ;  Richardson  v.  Richardson, 
4  Port.  (Ala.)  467,  30  Am.  Dec.  538; 
Mosser  v.  Mosser,  29  Ala.  313;  Burke 
V.  Burke,  44  Kan.  307,  24  Pac.  466, 
21  Am.  St.  Rep.  283 ;  Herberger  v. 
Herberger,  16  Or.  327,  14  Pac.  70. 

40.  In  Allen  v.  Allen,  loi  N.  Y. 
658,  5  N.  E.  341,  the  court,  comment- 
ing on  the  expression  "  necessary 
conclusion,"  says :  "  We  do  not  un- 
derstand this  to  be  the  true  rule,  al- 
though it  has  support  in  the  language 
of  this  court  in  Pollock  v.  Pollock, 
71  N.  Y.  137,  which,  however,  was 
unnecessary  to  sustain  the  judgment 
in  that  case.  The  expression  in  Pol- 
lock V.  Pollock  was  probably  founded 
upon  the  language  of  Sir  William 
Scott  in  his  opinion  in  the  leading  case 
of  Lovedon  v.  Lovedon,  in  i  Hagg. 
Con.  I.  ...  It  is  clear  that  Sir 
William  Scott  did  not  mean  that 
adultery  could  only  be  established  bV 
circumstances  from  which  no  other 
possible  conclusion  could  be  drawn, 
for  it  is  seldom  that  circumstantial 
evidence  is  of  such  a  character  that 
another  inference  than  that  to  which 
circumstances  naturally  lead  cannot 
be  suggested,  or  is  inconceivable. 
.  .  .  It  is  plain  from  this  language 
that  the  learned  judge  did  not,  in  the 
former  part  of  his  opinion,  intend  to 
lay  down  the  rule  that  the  fact  of 
adultery  could  not  be  founded  upon 
circumstantial  evidence,  unless  the 
circumstances  admitted  of  no  other 
possible  conclusion." 

Mere  Dicta —  An  examination  of 
the  facts  (too  complicated  to  state) 
in  the  cases  where  such  expressions 
are  used  shows  them  to  be  mere 
dicta,  practically  equivalent  to  the  ex- 
pression "  appearances  equally  capable 
of  two  interpretations,  one  an  inno- 
cent  one,   will   not   justify   the   pre- 


sumption of  guilt;"  as  in  Herberger 
V.  Herberger,  16  Or.  327,  14  Pac.  70, 
where  the  evidence  consisted  of  the 
"  vaguest  and,  so  far  as  appears,  the 
most  unreasonable  and  groundless 
suspicion."  So  in  Burke  v.  Burke, 
44  Kan.  307,  24  Pac.  466,  21  Am.  St. 
Rep.  283,  and  Pollock  v.  Pollock,  71 
N.  Y.  137. 

41.  Jeter  v.  Jeter,  36  Ala.  391 ; 
Culver  V.  Culver,  38  N.  J.  Eq.  163; 
Adams  v.  Adams,  17  N.  J.  Eq.  324; 
Graham  v.  Graham.  50  N.  J.  Eq.  701, 
25  Atl.  358. 

42.  Jones  v.  Jones,  17  N.  J.  Eq. 
351  ;  Lyon  v.  Lyon,  62  Barb.  (N.  Y.) 
138;  Mott  V.  Mott,  73  N.  Y.  St.  742, 
38  N.  Y.  Supp.  261;  Stickle  v. 
Stickle,  48  N.  J.  Eq.  3.36,  22  Atl.  60. 

43.  See  cases  following. 
Circumstances.  —  "  Familiar       ni- 

dicia  of  it  are  loss  of  affection  that 
is  due  to,  and  was  bestowed  upon,  its 
legitimate  object,  and  the  bestowal 
of  affection  upon  an  unlawful  object; 
stolen  interviews;  private  correspond- 
ence; amorous  and  passionate  utter- 
ance ;  personal  freedom ;  indecent 
familiarity;  compromising  situations, 
and  the  like.  There  may  also  be 
slight,  delicate  and  indefinable  cir- 
cumstances, proximate  to  the  adul- 
tery, and  peculiar  to  a  given  case, 
that,  though  less  prominent  as  indicia, 
are  nevertheless  powerful  factors  in 
producing  the  conviction  of  guilt." 
Hurtzig  V.  Hurtzig,  44  N.  J.  Eq.  329, 
15  Atl.  537. 

In  Daily  v.  Daily,  64  111.  329,  it,  is 
said,  "  No  explanation  is  given  for 
the  doors  being  locked  and  all  en- 
trance to  the  house  barred.  Again, 
his  almost  daily  visits  to  this  woman, 
in  the  absence  of  her  husband,  and 
on  no  apparent  business;  his  paying 
her  money;  his  frequent  meetings 
with  her  at  the  eating  house  and  their 
frequent  rides  together,  seem  to  be 
strong  evidence  of  improper  intimacy, 
especially  when  her  general  reputa- 
tion for  virtue  is  bad;  and  numerous 
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b.  Circumstantial  Evidence.  —  (l.)  In  General.  —  The  admissibil- 
ity of  particular  facts  and  circumstances  depends  upon  their  ten- 
dency to  prove**  or  disprove  either  or  both  of  the  two  essential 
elements  of  the  offense,  first,  opportunity,  and  second,  adulterous 
desire  or  inclination  of  the  parties  charged.  When  these  two  facts 
appear  in  conjunction,  adultery  is  usually  inferred;*^  either  alone  is 
insufficient.*® 

(2.)  Opportunity.  —  Sufficient  opportunity  is  established  by  show- 
ing that  the  defendant  and  paramour  have  been  alone  in  the  same 
room*^  or  house,**  have  visited  each  other  frequently,*®  occupied  the 
same  bed  or  berth,^°  gone  alone  on  excursions  or  into  secret  places,^^ 
or  visited  a  house  of  ill-fame  together.^^ 

(3.)  Inclination.— (A.)  Familiarities. — The  adulterous  inclination 
of  the  guilty  parties  is  evidenced  by  a  great  variety  of  circum- 


other     circumstances      .  tend 

strongly  to  support  the  charge." 

44.  Thus  in  Foval  v.  Foval,  39 
111.  App.  644,  acts  committed  since 
filing  the  suit  were  inadmissible  in 
the  absence  of  previous  acts  with 
which  to  connect  them.  See  also 
cases  under  note  67. 

45.  Inskeep  v.  Inskeep,  5  Iowa 
204;:  Berckmans  v.  Berckmans,  16  N. 
J.  Eq.  122;  Freeman  v.  Freeman,  31 
Wis.  23s;  Musick  v.  Musick,  88  Va. 
12,  13  S.  E.  303,  and  cases  in  the  fol- 
lowing notes. 

46.  Osborn  v.  Osborn,  44  N.  J. 
Eq.  257,  14  Atl.  217;  Black  v.  Black, 
30  N.  J.  Eq.  228;  Brown  v.  Brown, 
63  N.  J.  Eq.  348,  50  Atl.  608. 

Inclination  Lacking "  No  clan- 
destine correspondence  is  shown,  not 
a  single  word  or  expression  is  proved 
to  have  been  uttered  by  defendant 
showing  her  attachment  to  T.  No 
sign  or  token  of  affection  is  shown  to 
exist.  The  rides  and  walks  taken  by 
them,  so  far  as  proof  is  concerned, 
seem  to  be  destitute  of  the  character- 
istics which  would  ordinarily  lead  a 
jury  to  the  conclusion  that  adultery 
had  been  committed  where  the  00- 
portunity  existed."  Blake  v.  Blake, 
70  111.  6i8. 

Social  Condition  and  Helations. 
The  inference  to  be  drawn  from  ac- 
tions and  frequent  association  de- 
pends upon  the  "  condition  and  rank 
in  life  of  the  parties,  the  habits  of 
conduct  of  them  and  their  equals  in 
society,  .  .  .  the  domestic  rela- 
tions which   each   of  them  maintain 
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with  their  own  kin;  the  secluded  or 
open  and  avowed  place  of  cohabita- 
tion, the  avocation  of  the  parties, 
and  what  demand  it  makes  for 
constant  or  frequent  intercourse, 
and  all  other  things  which  go  to 
show  that  the  living  or  being  to- 
gether is  or  is  not  necessary,  rea- 
sonable and  compatible  with  inno- 
cence." Pollock  V.  Pollock,  71  N.  Y. 
137.  And  in  the  same  case  where 
ample  opportunity  was  shown,  it  is 
said :  "  There  is  no  proof  of  a  kiss, 
or;  embrace,  or  a  contact  or  nearness 
of  person,  or  an  endearment  of  any 
kind,  or  of  a  surprise  in  an  equivocal 
situation,  or  of  confusion  of  face  on 
a  sudden  entrance,  or  anything 
clandestine  in  conduct,  or  which 
showed  a  desire  for  secrecy  or  con- 
cealment. ...  It  is  contrary  to 
the  usual  experience  of  mankind,  not 
only  as  gathered  in  one's  own  ob- 
servation, but  as  disclosed  by  the 
reports  of  such  cases,  that  if  such  re- 
lations existed  between  these  two 
persons,  they  should  not,  at  some 
time  during  the  period,  have  in- 
cautiously or  recklessly  betrayed  the 
fact  by  some  of  the  means  above 
specified  " 

47.  See  infra  note  80. 

48.  See  infra  note  66. 

49.  See  infra  note  66. 

50.  See  infra  notes  79-80. 

51.  Patterson  v.  Patterson.  (N.  .T. 
Eq.),  20  Atl.  347;  Marsh  v.  Marsh,  28 
N.  J.  Eq.  196;  Musick  v.  Musick,  88 
Va.  12,  13  S.  E.  302. 

62.     See  infra^  notes  85-90. 
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stances,  the  most  important  being  familiarities,"  or  improprieties'** 
between  them^^  both  before  and  after  the  act  in  question. 

With  Others.  —  The  courts  are  not  agreed  as  to  the  admissibihty 
of  familiarities  with  persons  other  than  those  named  in  the  complaint 
or  petition."* 


53.  Proximate     Familiarities. 

"The  limit,  practically,  to  the  evi- 
dence under  consideration,  is  that  it 
must  be  sufficiently  sis^nificant  in 
character,  and  sufficiently  near  in 
point  of  time  to  have  a  tendency  to 
lead  the  guarded  discretion  of  a 
reasonable  and  just  man  to  a  belief 
in  this  important  element  (inclina- 
tion) in  the  fact  to  be  proved;  if  too 
remote  or  insignificant,  it  will  be  re- 
jected, in  the  discretion  of  the  judge 
who  tries  the  case."  Thayer  v. 
Thayer,  loi  Mass.  iii,  loo  Am.  Dec. 
no. 

Criminal  Cases.  _  The  rule  in  crim- 
inal prosecutions  for  adultery  seems 
to  be  that  if  they  form  part  of  a 
continuous  course  of  conduct  they 
are  competent.  People  v.  Sharp,  53 
Mich.  523,  19  N.  W.  168;  People  v. 
Davis,  52  Mich.  569,  18  N.  W.  362; 
Stewart  v.  State,  64  Miss.  626,  2  So. 
73;  State  V.  Kemp,  87  N.  C.  538; 
State  V.  Pippin,  88  N.  C.  646;  State 
V.  Guest,  100  N.  C.  410,  6  S.  E.  253. 
See  article  "Adultery,"  Vol.  I,  p. 
629. 

54.  Absence  of  Familiarities  is 
frequently  commented  on  by  the 
courts  as  most  convincing  proof  that 
no  criminal  intimacy  exists.  In  Dun- 
ham V.  Dunham,  6  Law  Rep.  139, 
Shaw,  Ch.  J.,  says :  "  Suppose  a 
married  woman  had  been  shown  by 
undoubted  proof  to  have  been  in  an 
equivocal  position  with  a  man  not  her 
husband,  leading  to  a  suspicion  to 
the  fact.  If  it  were  proved  that  she 
had  previously  shown  an  unwarrant- 
able predilection  for  that  man  :  if  they 
had  been  detected  in  clandestine  cor- 
respondence ;  made  passionate  decla- 
rations ;  if  her  affection  for  her  hus- 
band had  been  alienated ;  if  it  were 
shown  that  the  mind  and  heart  were 
already  depraved  and  nothing  re- 
mained wanting  but  an  opportunity 
to  consummate  the  guilty  purpose, 
then  proof  that  such  opportunity  had 
occurred  would  lead  to  the  satis- 
factory conclusion  that  the  act  had 
been  committed.    But  when  these  cir- 


cumstances are  wanting  .  .  .  the 
fact  of  opportunity  and  equivocal  ap- 
pearances would  hardly  raise  a  pass- 
ing cloud  of  suspicion  over  the  fair 
name  of  such  a  woman ;"  quoted  in 
Innskeep  v.  Innskeep,  5  Iowa  204 ; 
Blake  v.  Blake,  70  111.  618;  Freeman 
V.  Freeman,  31  Wis.  23=;.  See  also 
Burke  v.  Burke,  44  Kan.  307,  24  Pac. 
466,  21  Am.  St.  Rep.  283. 

55.  Thayer  v.  Thayer,  loi  Mass. 
Ill,  100  Am.  Dec.  no;  Pond  v.  Pond, 
132  Mass.  219;  Brooks  v.  Brooks,  145 
Mass.  574,  14  N.  E.  777,  I  Am.  St. 
Rep.  485;  Flavell  v.  Flavell,  20  N.  J. 
Eq.  211.  See  also  article  "Adul- 
tery," Vol.  I,  pp.  629,  630. 

In  Smith  v.  Smith,  2>7  N.  Y.  St. 
267,  13  N.  Y.  Supp.  817,  it  is  said, 
"as  showing  the  adulterous  intent,  it 
is  competent  to  give  in  evidence  the 
defendant's  improper  familiarities 
with  the  alleged  particeps  criminis  at 
times  anterior  to  the  fact  charged,  at 
times  concurrent  with  the  fact,  and 
at  times  subsequent  thereto." 

Affecting     Credibility Cross-Ex- 

amination — Questions  on  cross-ex- 
amination put  to  the  particeps  crim- 
inis regarding  his  intimacy  with  the 
defendant  since  the  commencement 
of  the  suit  were  held  competent  as 
testing  his  credibility.  Fuller  v. 
Fuller,  17  Cal.  605. 

56.  Familiarities  With  Others. 
In  Beadleston  v.  Beadleston,  20  N. 
Y.  St.  21,  2  N.  Y.  Supp.  809,  the 
court  says:  "This  evidence  (of 
familiarities  with  others)  was  not 
proper  for  this  purpose  (to  show  in- 
clination), for  the  defendant  was  not 
being  tried  for  her  general  conduct 
or  inclinations,  but  on  specific  charges. 
It  had  no  tendency  to  establish  either 
of  these  charges,  or  to  prove  the  fact 
that  adultery  had  been  committed  by 
the  defendant  with  either  of  the  other 
persons  mentioned  in  the  complaint." 
See  also  Germond  v.  Gcrmond,  6 
Johns.  Ch.  (N.  Y.)  347;  so  in  Stevens 
V.  Stevens,  27  N.  Y.  St.  602.  8  N. 
Y.  Supp.  47,  such  evidence  was  ex- 
cluded, the  court  relying  on  Beadles- 
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Mere  Suspicion —  Social  Standards.  —  Mere  friendly,  indiscreet"^  or 
suspicious^^  conduct  does  not  sufficiently  show  guilty  desire.  Such 
actions  must  be  considered  with  reference  to  the  ethical  standards 
of  the  parties'  social  equals. ^^ 

Relatives,  Physicians,  etc.  —  Where  the  alleged  particeps  criminis  is 
a  close  relative,*'**  physician,^^  pastor,^^  attorney ,^^  or  domestic  serv- 
ant,''*  the  inference  from  familiarities  may  not  be  so  strong. 


ton  V.  Beadleston,  20  N.  Y.  St.  21, 
2  N.  Y.  Supp.  809,  and  commenting 
on  Foster  v.  Foster,  i  Hagg.  Con.  373, 
and  Derby  v.  Derby,  21  N.  J.  Eq. 
36,  in  all  of  which  such  evidence  was 
considered  competent.  The  court  fur- 
ther cited  with  approval  McDermott 
V.  State,  13  Ohio  St.  332,  in  which 
such  evidence  was  excluded,  and  also 
Humphrey  v.  Humphrey,  7  Conn.  116, 
and  Washburn  v.  Washburn,  5  N.  H. 
195,  holding  that  evidence  of  the  de- 
fendant's unchaste  character  is  inad- 
missible. In  the  last  case  improper 
familiarities  with  other  men  were 
said  to  be  "  not  evidence  "  to  prove 
that  defendant  committed  adultery 
with  the  person  named.  But  in  a 
later  case.  Carpenter  v.  Carpenter,  30 
N.  Y.  St.  955,  9  N.  Y.  Supp.  583, 
such  evidence  was  distinctly  held  ad- 
missible. See,  however,  Goldie  v. 
Goldie,  39  Misc.  389,  79  N.  Y.  Supp. 
357.  reviewing  the  cases  and  disap- 
proving Carpenter  v.  Carpenter, 
supra. 

57.  Koenig  v.  Koenig,  (N.  J.  Eq.), 
9  Atl.  750;  Steffens  v.  Steffens,  33  N. 
Y.  St.  643,  II  N.  Y.  Supp.  424;  Her- 
berger  v.  Herberger,  16  Or.  327,  14 
Pac.  70. 

Amorous  Glances  are  not  sufficient 
evidence  of  guilty  desire.  Pettus  v. 
Pettus,  Z7  Misc.  315,  75  N.  Y.  Supp. 
462. 

But  in  Leary  v.  Leary,  18  Ga.  696, 
where  defendant  had  shown  unusual 
attention  to  the  alleged  paramour 
while  sick,  it  is  said  "  such  suspicious 
solicitude  might  be  evinced,  either  by 
what  was  said  by  the  lady,  or  by  her 
demeanor,  or  by  both  together.  H  it 
were,  in  the  opinion  of  the  witness, 
manifested  either  in  the  first  or  the 
latter  way,  the  conversations  should 
be  given  if  possible." 

58.  Powell  V.  Powell,  80  Ala.  595, 
I  So.  549;  Thomas  v.  Thomas,  51  111. 
162;  Flavell  V.  Flavell,  20  N.  J.  Eq. 
211. 
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In  Burney  v.  Burney,  11  Tex.  174, 
2,2  S.  W.  328,  where  the  defendant 
and  particeps  criminis  were  seen 
alone  together  in  the  former's  house 
and  the  witness  upon  knocking  was 
refused  admittance,  this  evidence, 
coupled  with  the  fact  that  the  alleged 
paramour  "  acted  like  he  was  at 
home,"  was  held  insufficient.  The 
court  says,  "  while  it  may  arouse 
suspicion  ...  it  does  not  come 
up  to  that  certainty  of  oroof  con- 
templated by  law  as  a  basis  of  a  de- 
cree for  a  divorce." 

59.  In  Bishop  v.  Bishop,  17  Mich. 
211,  Campbell,  J.,  says:  "So  far  as 
her  personal  conduct  is  concerned, 
while  it  was  such  as  would  not  be 
found  among  people  of  any  refine- 
ment, it  does  not  appear  to  have 
caused  any  serious  remark  among  her 
associates.  .  .  .  There  is  no  uni- 
form rule  of  behavior  for  all  times 
and  places,  and,  among  a  great  many 
people,  a  very  considerable  freedom 
of  manners  may  exisfwithout  justify- 
ing suspicions  of  unchastity.  It  would 
be  cruel  and  unjust  in  these,  suits  to 
require  a  standard  of  behavior  higher 
than  is  accepted  by  virtuous  people 
for  themselves  and  their  associates." 
See  also  note  43  supra,  and  Soper  v. 
Soper,  29  Mich.  305. 

60.  Peavey  v.  Peavey,  76  Iowa 
443,  41  N.  W.  67;  Garrett  v.  Garrett, 
12  Ind.  407;  Herberger  v.  Herberger, 
16  Or.  327,  14  Pac.  70;  Rickard  v. 
Rickard,  9  Or.  168;  Hampton  z/. 
Hampton,  87  Va.  148,  12  S.  E.  340. 

61.  Mayo  v.  Mayo,  119  Mass.  290; 
Shufeldt  V.  Shufeldt,  86  Md.  519,  39 
Atl.  416;  Stuart  v.  Stuart,  47  Mich. 
566,  II  N.  W.  388;  Berckmans  v. 
Berckmans,  16  N.  J.  'Eq.  122. 

62.  Freeman  v.  Freeman,  31  Wis. 
235- 

63.  Blake  v.  Blake,  70  111.  618. 

64.  Carter  v.  Carter,  62  111.  439; 
Welke  V.  Welke,  44  N.  Y.  St.  21,  17 
N.  Y.  Supp.  298. 
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Sickness  or  physical  incapacity  would  likewise  weaken  the 
inference.'''^ 

(B.)  Frequent  Visits  between  the  guilty  parties,  especially  in  the 
absence  of  the  spouse,  raise  a  strong  presumption  of  adulterous 
desire.®' 

(C.)  Other  Acts.  — Evidence  of  other  acts  of  unchastity  with 
alleged  paramour,  both  prior  and  subsequent  to  the  act  relied  upon, 
is  admissible  to  show  adulterous  inclination,"^  but  such  acts  with 
other  persons  are  incompetent.*'^ 


But  in  Shufeldt  v.  Shufeldt,  86 
Md.  519,  39  Atl.  416,  the  great  differ- 
ence in  social  rank  of  the  parties  was 
considered  an  additional  suspicious 
circumstance  in  connection  with  their 
familiarity. 

65.  Peavey  v.  Peavey,  76  Iowa 
443f  41  N.  W.  67;  Berckmans  v. 
Berckmans,  16  N.  J.  Eq.  122 ;  Adams 
V.  Adams,  20  N.  H.  299,  51  Am. 
Dec.  219;  Beadleston  v.  Beadleston, 
20  N.  Y.  St.  21,  2  N.  Y.  Supp.  809; 
Anonymous,  3  Abb.  N.  C.  (N.  Y.) 
161 ;  Carlisle  v.  Carlisle,  99  Iowa  247, 
68  N.  W.  681. 

66.  Daily  v.  Daily,  64  111.  329; 
Carter  v.  Carter,  152  111.  434,  28  N, 
E.  948,  38  N.  E.  669 ;  Beeler  v.  Beeler, 

19  Ky.  L.  Rep.  1,936,  44  S.  W.  136; 
Patterson  v.   Patterson,   (N.  J.  Eq.), 

20  Atl.  347;  Dunn  v.  Dunn,  (N.  J. 
Eq.),  21  Atl.  466;  McGrail  v.  Mc- 
Grail,  48  N.  J.  Eq.  532,  22  Atl.  582; 
Stickle  V.  Stickle,  48  N.  J.  Eq.  336, 
22  Atl.  60. 

But  see  Osborn  v.  Osborn,  44  N.  J. 
Eq.  257,  14  Atl.  217,  reversing  10  Atl. 
107 ;  Conger  v.  Conger,  82  N.  Y.  60"^ ; 
Allen  V.  Allen,  loi  N.  Y.  658,  5  N. 
E.  341. 

67.  Ante-  Nuptial  Unchastity. 
Mott  V.  Mott,  72,  N.  Y.  St.  742,  38 
N.  Y.  Supp.  261 ;  Van  Epps  v.  Van 
Epps,  6  Barb.  (N.  Y.)  320;  Ciocci  v. 
Ciocci,  26  Eng.  L.  &  Eq.  604 ;  Shu- 
feldt V.  Shufeldt,  86  Md.  519,  39  Atl. 
416;  Woolfolk  V.  Woolfolk,  53  Ga. 
661. 

In  Brooks  v.  Brooks,  145  Mass. 
574,  14  N.  E.  777>  I  Am.  St.  Rep. 
485,  Holmes,  J.,  says :  "  There  can 
be  no  doubt  that  evidence  of  sexual 
intercourse  on  the  morning  of  the 
marriage,  and  acts  of  familiarity 
shortly  before,  tends  in  like  manner 
to  explain  doubtful  conduct  shortly 
after  it.  .  .  .  It  is  said  that  mar- 
riage operates  as  an  oblivion  of  all 


that  is  past.  But  there  is  no  reason 
for  making  of  this  rule  a  veil  of  fic- 
tion which  prevents  the  facts  from 
throwing  their  natural  light  on  sub- 
senuent  events."  Citing  Wetherly  v. 
Wetherly,  i  Spinks.  193. 

68.  Since  Filing  Bill. —  Acts  of 
adultery  with  the  paramour  com- 
mitted since  filing  the  bill  are  also  ad- 
missible. Morrison  v.  Morrison,  95 
Ala.  309,  ID  So.  648;  Thayer  v. 
Thayer,  lOi  Mass.  in,  100  Am.  Dec. 
no. 

In  the  latter  case  Colt,  J.,  com- 
menting upon  the  cases  of  Com.  v. 
Horton,  2  Gray  (Mass.;  354,  and 
Com.  V.  Thrasher,  11  Gray  (Mass.) 
450,  says  :  "  But  by  the  application  of 
the  rule  laid  down  in  these  cases, 
evidence  tending  to  establish  an  inde- 
pendent crime  is  to  be  rejected,  al- 
though all  acts  which  are  only  acts 
of  improper  familiarity  are  to  be  ad- 
mitted in  proof.  There  is  no  sound 
distinction  to  be  thus  drawn.  There 
is  no  difference  between  acts  of 
familiarity  and  actual  adultery  com- 
mitted, when  offered  for  the  purpose 
indicated,  except  in  the  additional 
weight  and  significance  of  the  latter 
fact.  The  concurrent  adulterous  dis- 
position of  the  defendant  and  the 
particeps  criminis  can  not  be  shown 
by  stronger  evidence  than  the  crim- 
inal act  itself.  There  is  no  one  act 
by  which  the  moral  status  of  the 
parties  is  more  clearly  defined.  And 
for  the  purposes  and  with  the  limita- 
tions here  stated,  evidence  of  it  is  al- 
ways admissible." 

Prerequisite   Proof In   order   to 

render  subsequent  acts  admissible 
there  must  be  some  independent  proof 
of  the  previous  acts  relied  upon. 
Wahle  V.  Wahle,  71  111.  510;  Foval  f. 
Foval,  39  111.  App.  644;  Ferrier  v. 
Ferrier,  4  Edw.  Ch.   (N.  Y.)  296. 

Contrary    Expressions But    for 
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(D.)  Character  and  Reputation.  —Defendant.  —  Some  courts  admit 
evidence  of  the  defendant's  character  and  reputation  for  chastity 
to  show  adulterous  desire,"'*  while  others  wholly  exclude  it.''" 

Particeps  Criminis.  —  There  is  a  like  disagreement  as  to  the  char- 
acter and  reputation  of  the  alleged  paramour.''^  But  the  charactei 
and  reputation  of  both  as  disclosed  by  the  evidence  are  frequently 
commented  upon  as  important  considerations.'^^ 

(E.)  Letters  which  have  passed  between  the  parties  charged  are 
admissible  to  show  the  nature  of  their  relations." 


expressions  apparently  contrary  to 
the  rule  laid  down  in  the  text,  see 
Stevens  v.  Stevens,  27  N.  Y.  St.  602, 
8  N.  Y.  Supp.  47;  Beadleston  v. 
Beadleston,  20  N.  Y.  St.  21,  2  N.  Y. 
Supp.  809;  Carter  v.  Carter,  152 
111.  434,  28  N.  E.  948,  .38  N.  E. 
669;  Dunn  V.  Dunn,  11  Mich.  284; 
Stevens  v.  Stevens,  27  N.  Y.  St. 
602,  8  N.  Y.  Supp.  47;  Washburn 
V.  Washburn,  5  N.  H.  19=; :  Goldie  v. 
Goldie,  39  Misc.  389,  79  N.  Y.  Supp. 
357;  Wahle  V.  Wahle,  71  111.  510. 
And  note  53  supra. 

69.  Engleman  v.  Engleman,  97  Va. 
487,  34  S.  E.  50 ;  McMahan  v.  McMa- 
han,  9  Or.  525.  And  see  Thomas  v. 
Thomas,  51  111.  162;  Miller  v.  Miller, 
20  N.  J.  Eq.  216;  Clement  v.  Kimball, 
98  Mass.  535. 

Directly  in  Issue —  "I  know  of  no 
situation  in  which,  in  a  civil  suit,  a 
defendant  can  be  placed,  where  gen- 
eral good  character  can  be  of  more 
importance  to  her  than  in  a  proceed- 
ing for  a  divorce  upon  the  charge 
of  infidelity  to  her  husband.  The 
charge  of  adultery  involves  directly 
the  character  of  the  defendant." 
O'Bryan  v.  O'Bryan,  13  Mo.  16,  53 
Am.  Dec.  128. 

Noi  Direct  Evidence — In  Marble 
V.  Marble,  36  Mich.  386,  Graves,  J., 
says :  "  The  evidence  of  reputation 
was  not  admissible  as  substantive 
proof  to  show  the  adultery.  It  can 
be  considered  only  as  subsidiary  and 
subordinate  evidence,  as  matter  in 
aid  of  and  incidental  to  the  substan- 
tive proof  and  going  to  explain  and 
account  for  the  conduct  of  the  parties 
towards  each  other.  Clement  v. 
Kimball,  98  Mass.  535.  And  viewed 
in  that  light  it  gives  a  strong  color 
to  the  other  facts." 

Discretionary  With  Court — "The 
reception  or  rejection  of  evidence  of 
character    in    divorce    cases    is    not 
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legal  error."  It  lies  within  the  dis- 
cretion of  the  trial  court.  Warner  v. 
Warner,  69  N.  H.  137,  44  Atl.  908. 

70.  Evans  v.  Evans,  93  Ky.  510, 
20  S.  W.  605 ;  Carter  v.  Carter,  62 
111.  439;  Berdell  v.  Berdell,  80  111. 
604;  Washburn  v.  Washburn,  5  N. 
H.  195;  Harper  v.  Harper,  Wright 
(Ohio)  283;  Poler  v.  Poler,  (Wash.), 
73  Pac.  372. 

In  Humphrey  v.  Humphrey,  7  Conn. 
116,  such  evidence  is  held  inadmis- 
sible either  directly  or  in  rebuttal. 

71.  Admissible —  Daily  v.  Daily, 
64  111.  329- 

Prerequisites  to  Admission — The 
mere  fact  that  a  married  woman,  sep- 
arated from  her  husband,  receives 
visits  from  two  or  more  men,  will  not 
warrant  the  introduction  of  evidence 
of  their  bad  character  The  relations 
of  the  parties  must  first  be  shown 
to  be  suspicious  in  some  way.  Clem- 
ent V.  Kimball,  98  Mass.  535. 

But  where  the  particeps  criminis  is 
a  woman  she  may  be  shown  to  be 
a  common  prostitute.  Musick  v. 
Musick,  88  Va.  12,  13  S.  E.  302. 

Idle  Gossip — The  general  reputa- 
tion of  the  particeps  criminis  is  ad- 
missible, but  mere  idle  gossip  and 
rumors  are  not  sufficient  evidence  of 
it.  Throckmorton  v.  Throckmorton, 
86  Va.  768,  1 1  S.  E.  289. 

Inadmissible Cowan    v.    Cowan, 

16  Colo.  335,  26  Pac.  934-  And  see 
cases  supra  note  70. 

72.  Defendant.  —  Abel  v.  Abel,  89 
Iowa  300,  56  N.  W.  442;  Derby  v. 
Derby,  21  N.  J.  Eq.  36. 

Paramour —  Evans  v.  Evans,  41 
Cal.  103;  McClung  v.  McClung,  40 
Mich.  493;  Pullen  v.  Pullen,  46  N. 
J.  Eq.  318,  20  Atl.  393;  Pollock  V. 
Pollock,  71  N.  Y.  137;  Welke  v. 
Welke,  44  N.  Y.  St.  21,  17  N.  Y. 
Supp.  298. 

73.  Farmer  v.  Farmer,  86  Ala.  322, 
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(F.)  Other  Circumstances  are  competent  and  important  such  as  a 
spouse's  cruelty/*  loss  of  conjugal  affection,"  the  love  of  the  guiltv 
parties  for  each  other/«  gifts  passing  between  them/'  and  the  lock- 
ing of  the  door  when  alone  together/* 

(4.)  Circumstances  Justifying    Inference.  _  (A.)  Occupying  Same  Bed. 


5  So.  434;  Stiles  v.  Stiles,  167  III.  576, 
47  N.  E.  867;  Bizer  v.  Bizer,  no 
Iowa  248,  81  N.  W.  465;  Noel  v 
Noel,  24  N.  J.  Eq.  137;  Auld  v. 
Auld,  40  N.  Y.  St.  904,  16  N.  Y. 
Supp.  803;  Smith  V.  Smith,  :i7  N.  Y. 
St.  267,  13  N.  Y.  Supp.  817;  Black 
V.  Black,  30  N.  J.  Eq.  228:  Stickle  v 
Stickle,  48  N.  J.  Eq.  336,  22  Atl.  60. 
letters  Written  to  Others  than  the 
alleged  paramour  were  held  admis- 
sible to  show  the  defendant's  adul- 
terous disposition,  in  Jayne  v.  Jayne, 
5  Misc.  307,  25  N.  Y.  Supp.  810. 

In  Marsh  v.  Marsh,  29  N.  J.  Eq. 
296,  letters  written  after  the  suit  had 
commenced  were  received  in  evidence. 
Intercepted  Letters  from  the  par- 
ticeps  criminis  are  not  competent  be- 
cause not  received  and  retained  by 
defendant.  Hobby  v.  Hobby,  64 
Barb.  (N.  Y.)  277;  Tillison  v.  Tilli- 
son,  63  Vt.  411,  22  Atl.  531.  And 
especially  so  where  they  are  in  re- 
sponse to  decoy  letters  sent  by  the 
husband  in  the  defendant  wife's  name. 
Leary  v.  Leary,  18  Ga.  696. 

But  in  Rice  v.  Rice,  (N.  J.  Eq.), 
22  Atl.  946,  such  intercepted  letters 
were  held  admissible  when  many 
previous  familiarities  between  the 
same  parties  had  been  shown.  The 
court  said:  "Until  it  is  clearly  es- 
tablished that  such  familiarity  has 
been  broken  off,  the  presumption  is 
most  violent  that  the  efforts  at 
further  interviews  continue  to  be  en- 
couraged." 

In  Razor  v.  Razor,  149  111.  621,  36 
N.  E.  963,  a  letter  found  in  the  wife's 
possession  proposing  adulterous  in- 
tercourse was  held  incompetent  in  the 
absence  of  proof  that  it  was  one  of 
a  series.  Such  letter  "  would  not  be 
evidence  against  her  unless  the  con- 
tents had  been  ackipted,  or  sanctioned 
by  some  reply  or  statement,  or  act 
done  on  her  part,  shown  by  proof 
aliunde  the  letter  itself.  ...  It 
can  not  be  said  that  her  silence,  and 
retention  of  the  letters,  necessarny 
imply  assent  to  their  contents." 
But  see  Clare  v.  Clare,  19  N.  J.  Eq.  Z7. 


74.  Mulock  V.  Mulock,  i  Edw.  Ch 
(N.  Y.)  14;  Pullen  v.  PuUen,  46  N. 
J.  Eq.  318,  20  Atl.  7,Qj,:  Patterson 
V.  Patterson,  (N.  J.  Eq.),  20  Atl.  347. 

Failure  to  Support  a  wife  is  sus- 
picious. Carpenter  v.  Carpenter,  30 
N.  Y.  St.  955,  9  N.  Y.  Supp.  583. 

75.  Shufeldt  v.  Shufeldt,  86  Md. 
519,  39  Atl.  416;  Toole  v.  Toole,  112 
N.  C.  152,  16  S.  E.  912,  34  Am.  St 
479;  Pfeiffer  v.  Pfeiffer,  9  N.  Y. 
Supp.  28;  Bray  v.  Bray,  6  N.  J.  Eq. 
506;  Koening  v.  Koening,  (N.  J. 
Eq.),  9  Atl.  750;  Hurtzig  v.  Hurtzig, 
44  N.  J.  Eq.  32'9,  15  Atl.  537. 

76.  "  In  cases  of  this  class,  where 
infidelity  is  charged  against  a  wife, 
it  is  always  important  to  inquire 
whether  the  evidence  shows  she  has 
so  far  suffered  herself  to  be  alienated 
from  her  husband  as  to  allow  a  crim- 
inal love  or  desire  for  another  man  to 
enter  her  heart.  If  such  a  passion  has 
found  a  dwelling  there,  proof  which 
would  otherwise  be  scarcely  sufficient 
to  raise  a  passing  cloud  of  suspicion 
will  possess  a  most  convincing 
force."  Black  v.  Black,  30  N.  J.  Eq. 
228. 

77.  Carter  v.  Carter,  152  111.  434, 
28  N.  E.  9-18,  38  N.  E.  660:  Daily  V. 
Daily,  64  111.  329;  Moller  v.  Moller, 
115  N.  Y.  466,  22  N.  E.  169. 

Assisting  Each  Other  With  Money 
to  defend  themselves  is  suspicious. 
Toole  V.  Toole,  112  N.  C.  152,  16  S. 
E.  912,  34  Am.  St.  Rep.  479;  Patter- 
son V.  Patterson,  (N.  J.  Eq.),  20  Atl. 
347;  Hurtzig  V.  Hurtzig,  44  N.  J. 
Eq.  329,  15  Atl.  537. 

78.  Daily  v.  Daily,  64  111.  329; 
Allen  V.  Allen,  loi  N.  Y.  658,  5  N. 
E.  341 ;  Stuart  v.  Stuart,  47  Mich 
566.  II  N.  W.  388;  Smith  V.  Smith, 
37  N.  Y.  St.  267,  13  N.  Y.  Supp.  817; 
Jayne  v.  Jayne,  5  Misc.  307,  25  N. 
Y.  Supp.  810. 

So  the  fact  that  the  room  was  un- 
locked and  exposed  to  others'  view 
renders  adultery  improbable.  Blake 
V.  Blake,  70  111.  618;  Berckmans  v. 
Berckmans,  16  N.  J.  Eq.  122. 
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Certain  facts  justify  an  inference  of  guilt  because  inconsistent  with 
innocence,  such  as  occupying  the  same  bed  over  night,''^  or  stopping 
in  a  room  containing  only  one  bed.^** 

(B.)  NoN-AccEss.  —  Birth  of  Child. —  The  birth  of  a  child,  where 
intercourse  between  husband  and  wife  for  a  sufficient  period  pre- 
vious thereto  has  been  impossible,  raises  a  conclusive  presumption 
of  guilt.^^ 

(C.)  Passing  as  Husband  and  Wife.  — Adultery  will  be  inferred 
where  the  guilty  parties  have  represented  themselves  as  husband 
and  wife  and  a  sufficient  opportunity  appears.®-     But  mere  proof  of 


79.  lotva.  —  Names  v.  Names,  67 
Iowa  383,  25  N.  W.  671. 

Maryland.  —  Shufeldt  v.  Shufeldt, 
86  Md.  519,  39  Atl.  416. 

Massachusetts.  —  Clapp  v.  Clapp, 
g7  Mass.  531. 

New  Jersey.  —  Bray  v.  Bray,  6  N. 
J.  Eq.  628;  Cook  V.  Cook,  (N.  J. 
Eq.),27  Atl.  818. 

New  York.  —  Auld  v.  Auld,  40  N. 
Y.  St.  904,  16  N.  Y.  Supp.  803; 
Schrieber  v.  Schrieber,  3  Misc.  411,  23 
N.  Y.  Supp.  299;  Pettee  v.  Pettee,  60 
N.  Y.  St.  529,  28  N.  Y.  Supo.  1,067; 
Van  Epps  V.  Van  Epps,  6  Barb.  320. 

Ohio.  —  Langstaff  v.  Langstaff, 
Wright  148. 

Occupying  Same  Berth  in  a  sleep- 
ing car.  Rawson  v.  Rawson,  37  111. 
App.  491.  But  see  Mosser  v.  Mosser, 
29  Ala.  313;  Peavey  v.  Peavey,  76 
Iowa  443,  41  N.  W.  67. 

80.  S  c  r  a  g  g  i  n  s  v.  Scraggins, 
Wright   (Ohio)   212. 

In  Foval  v.  Foval,  39  111.  App.  644, 
the  sufficiency  of  the  occupancy  of 
the  same  room  for  two  nights  was 
left  for  the  jury. 

Presence  of  Others — Where  others 
are  present  in  the  same  room  or  bed, 
adultery  will  not  be  presumed, 
Scott  V.  Scott,  Wright  (Ohio),  469; 
Smith  V.  Smith,  Wright  (Ohio)  644; 
Rickard  v.  Rickard,  9  Or.  168. 

81.  Separation  of  the  Parties, 
Mere  proof  that  the  parties  had  been 
living  separate  but  within  a  few  miles 
of  each  other  for  two  years  previous 
to  the  birth  of  a  child  is  not  suffi- 
cient proof  of  her  adultery.  Scott  v. 
Scott,   Wright    (Ohio)    469. 

82.  Alabama.  —  Morrison  v.  Mor- 
rison, 95  Ala.  309,  10  So.  648. 

New  Hampshire.  —  ^  u  i  n  c  y  v. 
Quincy,  10  N.  H.  272. 
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New  Jersey.  —  Graham  v.  Graham, 
50  N.  J.  Eq.  701,  25  Atl.  358;  Kasten- 
diek  V.  Kastendiek,  (N.  J.  Eq.),  35 
Atl.  744. 

New  York.  —  Allen  v.  Allen,  loi 
N.  Y.  658,  5  N.  E.  341;  Smith  v. 
Smith,  Z7  N.  Y.  St.  267,  13  N.  Y. 
Supp.  817;  Harris  v.  Harris  83  App. 
Div.  123,  82  N.  Y.   Supo.  568. 

Texas.  —  Griffin  v.  Griffin,  (Tex. 
Civ.  App.),  67  S.  W.  514. 

The  cohabitation  or  living  to- 
gether must  be  as  husband  and  wife, 
and  not  as  master  and  servant,  to 
justify  the  inference  of  adultery. 
Pollock  V.  Pollock,  71  N.  Y.  137; 
Welke  V.  Welke,  44  N.  Y.  St.  21,  17 
N.  Y.  Supp.  298. 

Neighborhood  Gossip — The  mere 
fact  that  the  alleged  guilty  parties 
were  known  among  the  neighbors  as 
husband  and  wife  is  not  sufficient  in 
the  absence  of  satisfactory  proof  that 
they  held  themselves  out  as  such. 
Stiefel  V.  Stiefel,  (N.  J.  Eq.),  35  Atl. 
287. 

So  testimony  that  the  defendant 
lives  with  the  alleged  paramour  and 
"  passes  as  Mrs.  "  is  not  suffi- 
ciently certain.  Trust  v.  Trust,  1 1 
How.  Pr.  (N.  Y.)  523.  And  in  Hart 
V.  Hart,  2  Edw.  Ch.  (N.  Y.)  207. 
where  defendant  and  the  alleged 
paramour  were  living  together,  and 
one  witness  testified  that  the  latter 
had  been  introduced  as  defendant's 
wife,  the  evidence  was  held  insuf- 
ficient. 

Registering  at  Hotel The  mere 

fact  that  two  people  register  at  a 
hotel  as  husband  and  wife  does  not 
sufficiently  prove  adultery  in  the  ab- 
sence of  proof  that  they  occupied  the 
same  room.  Conway  v.  Conway,  i7 
Misc.  414,  75  N.  Y.  Supp.  760. 
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a  second  marriage,  without  showing  cohabitation,  is  insufficient.*' 

(D.)  Venereal  Disease. —  The  defendant's  unexplained  infection 
with  a  venereal  disease,  while  a  strong  circumstance,  is  alone  hardly 
sufficient  to  justify  the  inference  of  guilt.**'* 

(E.)  Visiting  House  of  Ill-Fame.  — Knowingly  visiting  a  house 
of  ill-fame^^  with  the  particeps  criminis  raises  a  presumption  of 
guilt^^  which  must  be  satisfactorily  explained.*''  Mere  proof  of 
visits  to  such  a  place  by  the  defendant  unaccompanied  is  not 
enough,^*  but  when  coupled  with  other  incriminating  circumstances 


83.  Reemie  v.  Reemie,  4  Mass. 
586;  Wilson  V.  Wilson,  16  R.  I.  122, 
13  Atl.  102;  Master  v.  Master,  15  N. 
H.  159.  But  see  Ellis  v.  Ellis,  11 
Mass.  92,  where  a  divorce  seems  to 
have  been  decreed  upon  mere  proof 
of  a  second  marriage. 

In  Clapp  V.  Clapp,  97  Mass.  531, 
after  proof  of  the  marriage  and  sleeo- 
ing  together  for  several  nights  the 
court  refused  to  hear  evidence  of  the 
defendant's  physical  incapacity  to 
negative  intercourse. 

84.  Innocently  Contracted Since 

a  venereal  disease  may  be  innocently 
contracted,  or  a  disease  contracted 
previous  to  marriage  may  lie  dormant 
and  break  out  afresh  subsequent  to 
that  event,  the  mere  fact  of  infec- 
tion with  such  disorders  does  not 
justify  an  inference  of  guilt.  Holt- 
hoefer  v.  Holthoefer,  47  Mich.  260, 
643,  II  N.  W.  150;  Mount  V.  Mount, 
15  N.  J.  Eq.  162,  82  Am.  Dec.  276; 
Ferguson  v.  Ferguson,  3  Sandf.  (N. 
Y.)  307;  Auld  V.  Auld,  40  N.  Y.  St. 
904,  16  N.  Y.  Supp.  803 ;  James  v. 
James,  29  Neb.  533,  45  N.  W.  777; 
Cook  V.  Cook,  32  N.  J.  Eq.  476.  See 
North  V.  North,  5  Mass.  320. 

Prima     Facie     Evidence Where 

the  disease  does  not  appear  until  sev- 
eral years  after,  marriage  it  has  been 
held  prima  facie  evidence  of  adul- 
tery. Clark  V.  Clark,  7  Robt.  (N. 
Y.)  276;  especially  when  coupled  with 
an  admission  to  a  physician  that  it 
was  the  result  of  illicit  intercourse, 
Johnson  v.  Johnson,  14  Wend.  (N. 
Y.)  636. 

Stains    on    Linen Where  stains 

are  found  on  defendant's  linen,  com- 
ing apparently  from  gonorrheal  dis- 
charges, the  inference  that  he  was 
afflicted  with  venereal  disease  is  not 
justified.  Ferguson  v.  Ferguson,  i 
Barb.  Ch.  (N.  Y.)  604;  Mack  v. 
Handy,  39  La.  Ann.  491,  2  So.  181. 


The  Wife's  Infection  with  such 
disease  does  not  prove  that  she  con- 
tracted it  from  her  husband  and  so 
furnish  an  inference  as  to  his  guilt, 
even  when  her  chastity  is  not  ques- 
tioned. Homberger  v.  Homberger,  46 
How.  Pr.  (N.  Y.)  346;  Morphett  v. 
Morphett,  L.  R.  i  P.  &  D.  702. 

Suspicious  Mixtures The  hus- 
band's possession  of  suspicious  mix- 
tures and  medicines  for  venereal  dis- 
ease does  not  sufficiently  show  that 
he  is  afflicted  with  the  disease.  Mack 
V.  Handy,  39  La.  Ann.  491,  2  So.  181. 

85.  Character  of  House —  It  must 
be  clearly  shown  that  the  place  vis- 
ited is  in  fact  a  house  of  prostitution 
or  of  assignation.  Zorkowski  v.  Zor- 
kowski,  27  How.  Pr.  (N.  Y.)  37; 
Richardson  v.  Richardson,  4  Port. 
(Ala.)  467,  30  Am.  Dec.  538.  See 
Cooke  V.  Cooke,  152  111.  286,  38  N. 
E.  1,027;  Griffin  v.  Griffin,  (Tex.  Civ. 

App.),  67  S.  W.  514. 

So  going  into  a  saloon  and  retiring 
into  another  room  for  half  an  hour 
with  the  barmaid  does  not  establish 
adultery  in  the  absence  of  other  proof 
as  to  the  character  of  the  place. 
Hunn  V.  Hunn,  i  T.  &  C.  (N.  Y.) 
499. 

86.  Shufeldt  v.  Shufeldt,  86  Md. 
519,  39  Atl.  416;  Van  Name  v.  Van 
Name,  17  N.  Y.  St.  651,  2  N.  Y.  Supp. 
77 ;  Van  Epps  v.  Van  Epps,  6  Barb. 
(N.  Y.)  320;  Cane  v.  Cane,  39  N. 
J.  Eq.  148;  Langstaff  v.  Lanestaff, 
Wright  (Ohio)  148;  Stackhouse  v. 
Stackhouse,  (N.  J.  Eq.),  36  Atl.  884. 

87.  Explanation.  —  Such  visits 
may  be  explained  by  showing  that 
they  were  made  on  legitimate  busi- 
ness or  by  mistake.  Latham  v.  La- 
tham, 30  Gratt.  (Va.)  307;  or  for 
charitable  purposes ;  Ciocci  v.  Ciocoi, 
26  Eng.  L.  &  Eq.  604. 

88.  Locke  v.  Locke,  (Ky.).  18  S. 
W.   233;     Anonymous,    17   Abb.    Pr. 
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may  be  almost  conclusive  of  guilt.®®  The  inference  from  such  facts 
seems  to  be  stronger  against  the  wife  than  against  the  husband.*"' 

(5.)  Other  Suspicious  Circumstances  which  are  important  in  deter- 
mining the  weight  of  the  evidence  are  the  conduct  and  appearance 
of  the  suspected  parties  after  a  sufficient  opportunity,^^  their  con- 
cealment^^ of  intimacy  or  correspondence,  representing  themselves 
as  relatives,®^  making  false,  inconsistent  or  improbable  explanations 
of  their  conduct,®*  failing  to  deny  the  charges,®^  or  explain  other 
suspicious  circumstances,"®  or  call  the  paramour  as  a  witness.®^ 

c.  Record  of  Con'victwn.  —  The  record  of  the  conviction  of  the 


(N.  Y.)  48,  reviewing  the  authorities. 

In  Zorkowski  v.  Zorkowski,  27 
How.  Pr.  (N.  Y.)  37,  where  the  de- 
fendant was  seen  in  such  a  house, 
sitting  on  the  sofa  with  his  arm 
around  one  of  the  inmates,  with 
whom  he  retired  somewhere  fort  half 
an  hour,  it  was  held  that  adultery  was 
not  clearly  shown ;  .  .  .  but  there 
was  some  doubt  as  to  the  character 
of  the  house. 

So  where  the  defendant  retired 
with  a  woman,  but  did  not  close  the 
door,  there  was  not  a  sufificient  show- 
ing.    Piatt  V.  Piatt,  5  Daly   (N.  Y.) 

295. 

In  Betts  V.  Betts,  i  Johns.  Ch.  (N. 
Y.)  197,  the  evidence  failed  to  show 
that  defendant  had  ever  been  alone 
with  an  inmate.  This  was  deemed 
insufficient  even  when  coupled  with 
his  admissions.  But  see  Marous  v. 
Marous,  86  111.  App.  597. 

89.  Siebert  v.  Klapper,  49  La. 
Ann.  241,  21  So.  259;  Mott  v.  Mott, 
7Z  N.  Y.  St.  742,  38  N.  Y.  Supp.  261 ; 
Noel  V.  Noel,  24  N.  J.  Eq.  I37;  Van 
Epps  V.  Van  Epps,  6  Barb.  (N.  Y.) 
320. 

Remaining  Shut  "Up  Alone  in  a 
room  of  a  house  is  also  a  fact  alto- 
gether inconsistent  with  innocence. 
Marous  v.  Marous,  86  111.  App.  597; 
Evans  V.  Evans,  41  Cal.  103;  Abel  v. 
Abel,  89  Iowa  300,  56  N.  W.  442; 
Cooke  V.  Cooke,  152  111.  286,  38  N. 
E.  1,027. 

90.  In  Cane  v.  Cane,  39  N.  J.  Eq. 
148,  the  court  says :  "  Lord  Stowell 
said,  in  Williams  v.  Wilnams,  4  Eng. 
Ec.  416  (i  Hagg.  Con.  299),  that  it 
was  almost  impossible  to  believe  that 
a  woman  would  go  to  a  brothel  for 
any  but  a  criminal  purpose ;  and, 
therefore,  in  his  opinion,  it  had  been 
properly  held  that  such  conduct  on 
the  part  of  a  wife  furnished  sufficient 
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evidence  of  adultery.  .  .  .  And 
Dr.  Lushington,  in  Astley  v.  Astley, 
3  Eng.  Ec.  303  (i  Hagg.  Con.  714), 
held  that  such  conduct  on  the  part 
of  a  wife  must  constrain  a  court  to 
conclude  that  she  had  committed 
adultery.  Undoubtedly,  such  conduct 
is  always  open  to  explanation." 

91.  Names  v.  Names,  87  Iowa 
383,  25  N.  W.  671 ;  Flavell  v.  Flavell, 
20  N.  J.  Eq.  211;  Leyland  v.  Ley- 
land,  (N.  J.  Eq.),  16  Atl.  177;  Stack- 
house  V.  Stackhouse,  (N.  J.  Eq.),  36 
Atl.  884;  Carter  v.  Carter,  152  111. 
434,  28  N.  E.  948,  38  N.  E.  669; 
Matchin  v.  Matchin,  6  Pa.  St.  332, 
46  Am.  Dec.  466;  Wheeler  v. 
Wheeler,  18  Or.  271,  24  Pac.  904,  17 
Am.   St.  Rep.  732. 

92.  Carter  v.  Carter,  152  111.  434, 
28  N.  E.  948,  38  N.  E.  669;  Blake  v. 
Blake,  70  111.  618;  Auld  v.  Auld,  40 
N.  Y.  St.  904,  16  N.  Y.  Supp.  803; 
Patterson  v.   Patterson,   (N.  J.  Eq.), 

20  Atl.  347;  Reading  v.  Reading,  (N. 
J.  Eq.),  8  Atl.  809. 

93.  Warren  v.  Warren,  59  N.  Y. 
St.  390,  29  N.  Y.  Supp.  313;  Smith 
V.  Smith,  27  N.  Y.  St.  267,  13  N.  Y. 
Supp.  817. 

94.  McGrail  v.  McGrail,  48  N.  J. 
Eq.  532,  22  Atl.  582;  Dunn  v.  Dunn, 
(N.  J.  Eq.),  21  Atl.  466;  Leyland  v. 
Leyland,  (N.  J.  Eq.),  16  Atl.  177; 
Whitenack  v.  Whitenack,  36  N.  J. 
Eq.  474- 

95.  Sylvis  V.  Sylvis,  11  Colo.  319, 
17  Pac.  912;  Crary  v.  Crary,  46  N. 
Y.  St.  307,  18  N.  Y.  Supp.  753;  Burke 
V.  Burke,  44  Kan.  307,  24  Pac.  466, 

21  Am.  St.  Rep.  283;  McCarthy  v. 
McCarthy,  143  N.  Y.  235,  38  N.  E. 
288;  Sigel  V.  Sigel,  47  N.  Y.  St.  397, 
20  N.  Y.  Supp.  Z77- 

96.  Clare  v.  Clare,  19  N.  J.  Eq. 
27 ;  Black  v.  Black,  30  N.  J.  Eq.  228. 

97.  Bibby  v.  Bibby,  22,  N.  J.  Eq. 
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defendant  for  adultery  is  admissible.®®  But  it  has  been  doubted 
whether  such  record  is  competent  when  a  plea  of  not  guilty  was 
entered.®* 

2.  Desertion.  —  A.  In  General.  —  In  proof  of  desertion  it  is 
competent  to  show  all  the  circumstances  of  the  separation,^  the 
conduct,^  admissions^  and  declarations*  of  the  parties  at  that  time,  as 
well  as  prior  and  subsequent  thereto,  so  far  as  relevant  to  the  issues. 

B.  Presumptions.  —  When  the  separation,  intent  or  other  essen- 


56;  Kastendiek  v.  Kastendiek,  (N. 
J.),  35  Atl.  744;  Bray  v.  Bray,  6  N. 
J.  Eq.  506. 

Explanation —  It  is  competent  for 
defendant  to  explain  his  failure  to 
procure  the  attendance  of  the  para- 
mour as  a  witness.  Pond  v.  Pond, 
132  Mass.  219;  Graham  v.  Graham, 
SO  N.  J.  Eq.  701,  25  Atl.  358.  See 
also  Mayo  v.  Mayo,  119  Mass.  290. 

And  Piatt  v.  Piatt,  5  Daly  (N. 
Y.)  29s,  where  the  alleged  paramour 
was  a  prostitute,  the  court  said  the 
defendant  was  not  "  bound  to  call " 
her;  "he  was  not  called  upon  to  im- 
peril his  case  by  a  resort  to  such 
evidence."  It  was  as  much  the  duty 
of  the  plaintiff  as  of  the  defendant 
to  call  her  as  a  witness. 

98.  Randall  v.  Randall,  4  Me.  326 ; 
Anderson  v.  Anderson,  4  Me.  100,  16 
Am.  Dec.  237;  Burgess  v.  Burgess, 
47  N.  H.  395.  See  articles  "Judg- 
ments ;"  "  Records  ;"  "  Verdict." 

99.  Plea  of  Not  Guilty.  —  In  Bur- 
gess V.  Burgess,  47  N.  H.  395,  a  plea 
of  guilty  to  an  indictment  for  adul- 
tery in  another  state  was  held  ad- 
missible, and  was  considered  more 
trustworthy  than  an  ordinary  con- 
fession. But  the  court  doubted 
whether  a  conviction  upon  a  plea  of 
not  guilty  would  be  admissible  in 
evidence  because  the  parties  would 
be  different.  And  see  infra  this  title, 
"  Cruelty  —  Record  of  Conviction." 

1.  Circumstances —  In  Gregory  v. 
Pierce,  4  Mete.  (Mass.)  478,  Shaw, 
J.,  says :  "  The  fact  of  desertion  by 
a  husband  may  be  proved  by  a  great 
variety  of  circumstances  leading  with 
more  or  less  probability  to  that  con- 
clusion ;  as,  for  instance,  leaving  his 
wife,  with  a  declared  intention  never 
to  return ;  marrying  another  woman 
or  otherwise  living  in  adultery, 
abroad ;  absence  for  a  long  time,  not 
being  necessarily  detained  by  his  oc- 


cupation or  business,  or  otherwise ; 
making  no  provision  for  his  wife,  or 
wife  and  family,  being  of  ability  to 
do  so;  providing  no  dwelling  or 
home  for  her,  or  prohibiting  her  from 
following  him."  See  also  cases  in 
the  following  notes. 

2.  General  Course  of  Conduct  of 
the  parties  is  admissible.  McCormick 
V.  McCormick,  19  Wis.  172;  Walter 
V.  Walter,  117  Ind.  247,  20  N.  E.  148. 

Subsequent  Conduct Johnson  v. 

Johnson,  22  Colo.  20,  43  Pac.  130,  55 
Am.  St.  Rep.  113;  Williams  v.  Wil- 
liams, 53  Hun  636,  6  N.  Y.  Supp. 
645;  Bander's  Appeal,  115  Pa.  St. 
480,  10  Atl.  41 ;  Millar  v.  Millar,  8 
P.  D.  187. 

Prior   to   Separation Cruel   acts 

by  plaintiff  several  years  previous  to 
the  separation  are  not  competent  be- 
cause too  remote.  Howard  v.  How- 
ard, 134  Cal.  346,  66  Pac.  367. 

3.  See  "  Confessions  and  Ad- 
missions," supra,  notes   10-14. 

4.  Declarations  of  the  parties  at 
the  time  of  separation  are  competent 
as  part  of  the  res  gestae.  Bennett  v. 
Smith,  21  Barb.  (N.  Y.)  439;  State 
V.  Mertz,  14  Mo.  App.  55 ;  Guembell 
V.  Guembell,  Wright  (Ohio)  226; 
McGowen  v.  McGowen,  52  Tex.  657. 

Even  in  favor  of  the  party  making 
them.  Fulton  v.  Fulton,  36  Miss. 
517;  Cattison  v.  Cattison,  22  Pa.  St. 
275;  Bealor  v.  Hahn,  117  Pa.  St.  169, 
II  Atl.  776. 

Prior  Statements  showing  hatred 
toward  the  spouse.  Leach  v.  Leach, 
46  Kan.  724,  27  Pac.  131. 

Subsequent  Statements —  Word  v. 
Word,  29  Ga.  281 ;  McCoy  v.  McCoy, 

3  Ind-  555- 

A  Letter  written  by  defendant  to 
his  wife  after  the  suit  is  begun  is 
not  admissible  to  show  his  intention 
on  the  question  of  desertion.  Turner 
V.  Turner,  26  Ind.  App.  677,  60  N.  E. 
718. 
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tial  fact  is  once  shown  to  exist,  its  continuance  is  presumed  in  the 
absence  of  contrary  proof,'' 

C.  Separation  must  be  established  by  positive  testimony  show- 
ing the  circumstances.* 

D.  Intent.  —  a.  Generally.  —  The  intent  to  abandon,  if  not  ex- 
pressed,^ will  be  presumed  only  when  the  circumstances  proved 
clearly  justify  such  an  inference.* 


5.  Prather  v.  Prather,  26  Kan. 
273;  Hall  V.  Hall,  4  Allen  (Alass.) 
39;  Bailey  v.  Bailey,  21  Gratt.  (Va.) 
43,  citing  Gray  v.  Gray,  15  Ala.  779; 
Burk  V.  Burk,  21  W.  Va.  445.  See 
Sargent  v.  Sargent,  36  N.  J.  Eq.  644. 

An  Intention  to  Return  is  pre- 
sumed to  continue.  McCormick  v. 
McCormick,  19  Wis.  172. 

So  with  habits  of  intoxication. 
McCraw  v.  McCraw,  171  Mass.  146, 
50  N.  E.  526. 

6.  Georgia.  — WooUolk  v.  Wool- 
folk,  53  Ga.  661. 

Indiana.  —  McCoy  v.  McCoy,  3 
Ind.  555. 

A'ew  Hampshire.  —  Smith  v.  Smith, 
12  N.  H.  80;  Kimball  v.  Kimball,  13 
N.  H.  222. 

New  Jersey.  — Rogers  v.  Rogers, 
18  N.  J.  Eq.  445;  Test  v.  Test,  19 
N.  J.  Eq.  342 ;  Tate  v.  Tate,  26  N.  J. 
Eq.  55- 

0/j:o.  — Scott  V.  Scott,  Wright  469. 

Uncertain  Knowledge Testimony 

that  the  defendant  deserted  and  has 
not  cohabited  since,  to  the  best  of 
the  witness'  knowledge,  is  not  suffi- 
cient. Turney  v.  Turney,  4  Edw. 
Ch.  (N.  Y.)   566. 

The  Hnsband's  TIncorroborated 
Testimony  is  insufficient  where  she, 
corroborated  by  others,  testified  that 
he  visited  and  cohabited  with  her  011 
several  occasions.  Somers  v.  Som- 
ers,  16  111.  App.  77. 

Where  the  witness  could  not  say 
which  abandoned  the  other,  his  testi- 
mony was  not  sufficient.  Gray  v. 
Gray,  22  Ky.  L.  Rep.  17,  56  S.  W. 
652. 

7.  A  Declaration  of  Intent  to 
abandon  is  not  conclusive  of  the 
fault  of  the  party  making  it.  Gray  v. 
Gray,  15  Ala.  779. 

8.  England.  —  Reg.  v.  Cookham 
Union,  9  Q.  B.  Div.  522. 

Colorado.  —  Stein  v.  Stein,  5  Colo. 
55;  Ault  V.  Ault,  29  Colo.  149,  68 
Pac.  231. 
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Florida.  —  Crawford  v.  Crawford, 
17  Fla.  180. 

Illinois.  —  Albee  v.  Albee,  141  111. 
550,  31  N.  E.  153- 

Maryland.  — GiU  v.  Gill,  93  Md. 
652,  49  Atl.  557. 

Minnesota.  —  Hosmer  v.  Hosmer, 
53  Minn.  502,  55  N.  W.  630. 

Missouri.  —  McKeehan  v.  McKee- 
han,  84  Mo.  403. 

Nezi'  Jersey.  —  Ford  v.  Ford,  6  N. 
J.  Eq.  542;  Cook  V.  Cook,  13  N.  J. 
Eq.  263 ;  Stone  v.  Stone,  25  N.  J.  Eq. 
445;  Rogers  v.  Rogers,  18  N.  J.  Eq. 
445;  Embley  v.  Embley,  (N.  J.),  37 
Atl.  46;  Whinyates  v.  Whinyates, 
(N.  J.),  41  Atl.  363;  Proudlove  v. 
Proudlove,  (N.  J.),  46  Atl.  951; 
Howell  V.  Howell,  63  N.  J.  Eq.  293, 

49  Atl.  586;  Abele  v.  Abele,  (N.  J.). 

50  Atl.  686. 

New  York.  —  Williams  v.  Williams, 
53  Hun  636,  6  N.  Y.  Supp.  645. 

Oregon.  — Chne  v.  Cline,  (Or.), 
16  Pac.  282. 

Texas.  —  Haymond  v.  Haymond, 
74  Tex.  414,  12  S.  W.  90. 

Unwillingness    to    Return The 

testimony  must  show  an  unwilling- 
ness on  the  part  of  the  defendant  to 
return.  Stone  v.  Stone,  25  N.  J.  Eq. 
445 ;  Leaning  v.  Leaning,  25  N.  J. 
Eq.  241. 

Leaving  Home  does  not  indicate 
the  wife's  intent  to  permanently 
abandon  her  husband  when  he  in- 
sists on  her  living  with  his  father's 
family,  who  treat  her  badly.  Atkin- 
son V.  Atkinson,  67  Iowa  364,  25  N. 
W.  284;  Swan  V.  Swan,  i^  Neb.  453. 
19  N.  W.  639. 

Driving  Husband  Away.  —  The 
fact  that  a  wife  has  driven  away  a 
shiftless  husband  negatives  any  in- 
tent on  his  part  to  desert.  Hesler  v. 
Heslcr,  Wright,  (Ohio)  210.  See 
also  Gray  v.  Gray,  15  Ala.  779;  Gil- 
linwaters  v.  Gillinwaters,  28  Mo.  60. 

Intent  to  Return Where  a  sick 

wife  goes  to  her  father's  to  recover 
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b.  Mere  Absence.  —  Mere  unexplained  absence  does  not  raise  a 
presumption  of  an  intent  to  desert." 

c.  Absence  and  Failure  to  Provide.  —  But  a  husband  long  absent 
and  not  heard  of,  who  has  failed  to  provide  for  his  family,  will  be 
presumed  to  have  intentionally  deserted  them,  even  though  his 
departure  was  friendly. ^"^ 

d.  Ahitual  Treaties.  —  Negotiations  between  the  parties  concern- 
ing a  resumption  of  domestic  relations  show  a  lack  of  intention  to 
permanently  abandon.*^ 

E.  Consent.  —  a.  Generally.  —  The  court  will  scrutinize  the  evi- 
dence very  closely  to  detect  consent  to  the  separation.^^ 


her  health,  intending  to  return,  and 
the  husband  in  the  meantime  fails  to 
show  her  any  sympathy,  there  is  no 
evidence  of  an  intent  on  her  part  to 
desert.  WiUiams  v.  Williams,  14 
Ky.  L.  Rep.  744,  21  S.  W.  529. 

Settled  Purpose —  The  husband's 
driving  the  wife  from  the  house  and 
saying  he  would  never  live  with  her 
or  support  her  again,  done  under 
great  excitement  caused  by  a  belief 
in  her  infidelity,  does  not  sufficiently 
show  a  settled  purpose  of  abandon- 
ment where  the  suit  by  the  wife  is 
begun  within  a  week.  Barlow  v. 
Barlow,  2  Abb.  Pr.  (N.  S.)   (N.  Y.) 

259- 

An  Act  of  Adultery  couoled  with 
ceasing  correspondence  sufficiently 
shows  an  intent  to  desert.  Farmer  v. 
Farmer.  9  P.  D.  245. 

A  Statement  by  the  husband  that 
he  had  "  cut  loose "  to  save  himself 
does  not  indicate  his  consent  in  view 
of  the  other  circumstances.  Gates  v. 
Gates,  59  N.  J.  Eq.  100,  43  Atl.  436. 

9.  Besch  V.  Besch,  27  Tex.  390; 
Majors  v.  Majors,  i  Tenn.  Ch.  264; 
Rogers  v.  Rogers,  18  N.  J.  Eq.  445. 

Careful  Search — When  the  hus- 
band leaves  home  apparently  in- 
tending to  return  as  usual  at  night, 
but  it  is  not  seen  or  heard  of  again, 
if  a  careful  search  is  made  for  him 
and  no  trace  found,  the  presumption 
of  death  is  overcome  and  the  intent 
to  desert  sufficiently  appears.  Al- 
ward  V.  Aiward,  (N.  J.),  55  Atl.  996. 

Presumption  of  Death —  Where 
after  a  friendly  correspondence  the 
husband  has  not  been  heard  from 
for  over  seven  years,  the  presump- 
tion of  death  overcomes  any  presump- 
tion of  an  intention  to  desert.  Bod- 
well    V.    Bodwell,     113    Mass.    314; 


Sweeney  v.  Sweeney,  62  N.  J.  Eq. 
357,  50  Atl.  785. 

10.  California. — Morrison  V.Mor- 
rison, 20  Cal.  431. 

Ohio.  —  Roberts  v.  Roberts,  Wright 
149;  White  V.  White,  Wright  138; 
Amsden  v.  Amsden,  Wright  66;  Reed 
V.  Reed,  Wright  224;  Gossan  v.  Gos- 
san, Wright  147. 

Texas.  —  Besch  v.  Besch,  27  Tex. 
390. 

IVisconsin.  —  Phillips  v.  Phillips. 
22  Wis.  256. 

11.  Rudd  V.  Rudd,  33  Mich.  loi ; 
Simon  V.  Simon,  159  N.  Y.  549,  54  N. 
E.  1,094;  Bergheimer  v.  Bergheimer, 
17  App.  D.  C.  381 ;  McDonough  v. 
McDonough,  20  App.  D.  G.  46. 

12.  Alabama.  —  Crow  v.  Crow,  23 
Ala.  583. 

Colorado.  —  Ault  v.  Ault,  29  Colo. 
149,  68  Pac.  231. 

Kansas.  —  Taylor  v.  Taylor,  41 
Kan.  535,  21   Pac.  632. 

Michigan.  —  Wright  v.  Wright,  80 
Mich.  572,  45  N.  W.  365. 

Minnesota.  —  Grant  v.  Grant,  64 
Minn.  234,  66  N.  W.  983. 

Missouri.  —  Walthen  v.  Walthen, 
(Mo.  App.),  73  S.  W.  736. 

A'ezv  Jersey.  —  Watson  v.  Watson, 
(N.  J.),  28  Atl.  467. 

Ohio.  —  Mansfield  v.  Mansfield, 
Wright  284. 

Pennsylvania.  —  Graham  v.  Gra- 
ham, 153  Pa.  St.  450,  25  Atl.  766; 
Bander's  Appeal,  115  Pa.  St.  480,  10 
Atl.  41. 

Consent,  How  Proved "It  is  for 

the  court  trying  the  case  to  determine 
from  all  the  facts  and  circumstances 
appearing  in  the  case  whether  or  not 
there  was  an  absence  of  that  con- 
sent .  .  .  and  the  acts,  state- 
ments and  admissions  of  the  parties 
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b.  Separation  Agreement.  —  A  separation  agreement  is  always 
conclusive  proof  of  consent." 

c.  Failure  to  Seek  Reconciliation.  —  A  failure  by  the  complaining 
party  to  seek  reconciliation  may  under  some  circumstances  prove 
his  consent  to  the  separation.^* 

d.  Stiit  for  Divorce.  —  A  suit  for  divorce  against  the  absent 
party  on  grounds  other  than  desertion  affords  conclusive  proof  of 
consent.^^ 

e.  Unspoken  Wish.  —  A  mere  unspoken  wish  that  the  absent 
party  would  not  return  is  no  evidence  of  consent.^® 


subsequent  to  the  cessation  of  co- 
habitation are  clearly  competent  and 
material  evidence  in  the  determina- 
tion of  that  question."  McMullin  v. 
McMullin.    (Cal),  73   Pac.   808. 

Since  the  Suit.  —  Consent  shown 
since  the  decree  of  divorce  will  not 
be  considered  on  appeal.  Lyster  v. 
Lyster,  i  Iowa  130. 

Provision    for    Wife The    mere 

fact  that  the  husband  gives  a  sum  of 
money  to  the  wife  deserting  against 
his  will,  at  her  request,  and  takes  a 
release  of  all  her  claims  on  his  prop- 
erty, does  not  show  his  consent  to 
the  separation.  Stoffer  v.  Stoffer,  50 
Mich.  491,  15  N.  W.  564;  Nichols  v. 
Nichols,  ID  Ky.  L.  Rep.  930,  11  S. 
W.  286. 

But  when  the  husband  upon  dis- 
agreement with  his  wife,  and  her  de- 
claring that  she  will  not  live  with 
him,  assents  to  her  going  where  she 
chooses,  furnishes  her  with  money, 
and  never  insists  as  a  condition  of 
her  support  that  she  perform  her 
duties  as  wife,  although  he  asks  and 
entreats  her  to  come  back,  it  has  too 
much  the  character  of  a  friendly  ar- 
rangement to  be  called  willful,  ob- 
stinate and  continuous  desertion. 
Goldbeck  v.  Goldbeck,  18  N.  J.  Eq.  42. 

Where  an  agreement  was  made  for 
an  allowance  and  the  husband  fails 
to  provide  it,  the  wife  was  held 
nevertheless  to  have  consented  to  the 
separation.  Crabb  v.  Crabb,  L.  R.  i 
P.  &  D.  601  ;  Parkinson  v.  Parkinson, 
L.  R.  2  P.  &  D.  25. 

13.  A  Mere  Agreement  to  live  sep- 
arate after  the  completion  of  the 
period  of  desertion,  or  after  a  refusal 
by  one  party  to  longer  cohabit,  does 
not  establish  consent  by  the  other 
party  to  the  separation.  Moore  v. 
Moore,  12  P.  D.  193 ;  Parker  v. 
Parker,  28  111.  App.  22. 
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So  where  the  husband  without 
reasonable  excuse  secured  from  his 
wife  an  agreement  to  separate,  it  was 
held  that  she  had  not  consented. 
Daeg  V.  Dagg,  7  P.  D.  17. 

14.  England.  —  Keech  v.  Keech, 
L.  R.  I  P.'&  D.  641. 

District  of  Columbia.  —  Smithson 
V.  Smithson,  7  Mack.  227. 

Massachusetts.  —  Bradley  v.  Brad- 
ley, 160  Mass.  258,  35  N.  E.  482. 

Michigan.  —  Wright  v.  Wright,  80 
Mich.  572,  45  N.  W.  365;  Beller  r. 
Beller,  50  Mich.  49,  14  N.  W.  696. 

Neiv  Jersey.  —  Herold  v.  Herold, 
47  N.  J.  Eq.  210,  20  Atl.  375,  9  L.  R. 
A.  696;  Wright  V.  Wright,  (N.  J.), 
43  Atl.  447 ;  Newing  v.  Newing,  45 
N.  J.  Eq.  498,  18  Atl.  166. 

But  the  husband  need  not  make 
overtures  wktn  they  would  be  mani- 
festly unavailing.  Trail  v.  Trail,  32 
N.  J.  Eq.  231. 

Insincere  Offer — The  offer  to  re- 
turn, or  to  take  back  an  offending 
party,  must  be  sincere  in  order  to 
negative  consent.  Thus  where  a 
husband's  visits  and  requests  were 
always  made  in  company  with  a  third 
party,  they  were  held  to  be  insincere. 
Bradley  v.  Bradley,  160  Mass.  258, 
35  N.  E.  482. 

See  also  McKean  v.  McKean,  (N. 
J.  Eq.),  5  Atl.  799;  Ogilvie  v.  Ogilvie, 
37  Or.  171,  61  Pac.  627;  Olcott  v. 
Olcott,   (N.  J.  Eq.),  26  Atl.  469. 

One  Letter  formally  requesting  the 
wife's  return  does  not  shov,'  a  sin- 
cere willingness  to  receive  her. 
Grant  v.  Grant,  36  N.  J.  Eq.  502; 
Musgrave  v.  Musgrave,  185  Pa.  St. 
260,  39  Atl.  961 ;  Middleton  v.  Mid- 
dleton,   187   Pa.   St.  612,  41   Atl.  291. 

15.  Ford  V.  Ford,  143  Mass.  577, 
10  N.  E.  474.  See  Lodge  v.  Lodge, 
15   P.  D.   159- 

16.  Smith  V.  Smith,  55  N.  J.  Eq. 
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F.  Justification  for  desertion  will  not  be  presumed,  but  must  be 
affirmatively  established." 

G.  Record  of  Former  Proceeding.  —  The  record  of  a  suit  for 
maintenance,  while  competent  evidence,  is  not  conclusive  as  to  the 
question  of  desertion. ^^ 

3.  Cruelty.  —  A.  Conduct.  —  a.  In  General  —  The  general  de- 
portment^" of  the  parties  toward  each  other  during  the  whole  course 


222,  27  Atl.  49.  See  Garcia  v.  Garcia, 
13  P.  D.  2i6;  Mansfield  v.  Mansfield, 
Wright  (Ohio)  284. 

Unspoken  Wish —  In  Ford  v.  Ford, 
143  Mass.  577,  10  N.  E.  474,  Holmes, 
J.,  says:  "Without  consent  means 
without  the  manifested  consent,  and 
the  undisclosed  emotions  of  the  party 
do  not  afifect  his  rights." 

17.  Allen  v.  Allen,  84  Ala  367,  4 
So.  590;  Grossman  v.  Grossman,  33 
Ala.  486;  Morrison  v.  Morrison,  20 
Gal.  431 ;  Garter  v.  Garter,  62  111.  439; 
Hall  V.  Hall,  4  Allen  (Mass.)  39; 
Besch  V.  Besch,  27  Tex.  390. 

18.  Umlauf  v.  Umlauf,  117  111. 
580,  6  N.  E.  455,  57  Am.  Rep.  880; 
Wahle  V.  Wahle,  71  111.  510;  Miller 
V.  Miller,  150  Mass.  in,  22  N.  E. 
765;  Bauder's  Appeal,  115  Pa.  St.  480, 
10  Atl.  41;  Bealor  v.  Hahn,  117  Pa. 
St.  169,  II  Atl.  776;  Van  Dyke  v. 
Van  Dyke,  135  Pa.  St.  459,  19  Atl. 
1,061. 

The  Record  of  a  suit  by  the  hus- 
band against  his  wife's  mother  for 
alienating  his  wife's  afifections  is 
admissible  to  show  his  willingness  to 
vex  his  wife.  Turner  v.  Turner,  26 
Ind.  App.  677,  60  N.  E.  718. 

Proceedings  Before  Referee. 
Where  a  suit  for  divorce  has  been 
improperly  tried  before  a  referee,  the 
evidence  there  taken  will  neverthe- 
less be  admitted  at  the  retrial.  Ho- 
bart  V.  Hobart,  45   Iowa  501. 

19.  Florida.  —  Donald  v.  Donald, 
21  Fla.  571. 

Illinois.  —  Garter  v.  Garter,  152  111. 
434,  28  N.  E.  948,  38  N.  E.  669. 

Indiana.  —  Fritz  v.  Fritz,  23  Ind. 
388. 

Massachusetts.  —  Mayo  v.  Mayo, 
119  Mass.  290. 

Michigan.  —  Rayner  v.  Rayner,  49 
Mich.  600,  14  S.  W.  562. 

Minnesota.  —  Segelbaum  v.  Segel- 
baum,  39  Minn.  258,  39  N.  W.  492. 

New  Jersey.  —  English  v.  English, 
27  N.  J.  Eq.  579. 

49 


New  York.  —  McBride  v.  McBride, 
5  N.  Y.  Supp.  388;  Whispell  v. 
Whispell,  4  Barb.   (N.  Y.)  217. 

Pennsylvania.  —  (Dxley  v.  Oxley, 
191  Pa.  St.  474,  43  Atl.  340. 

Texas.  —  Hanna  v.  Hanna,  3  Tex. 
Giv.  App.  51,  21  S.  W.  720. 

"  The  attention  cannot  be  confined 
to  the  particular  act  or  acts  alleged 
as  a  ground  for  a  divorce,  but  the 
inquiry  must  necessarily  involve  the 
conduct  of  the  parties  to  each  other 
for  the  period  during  which  it  is 
alleged  the  misconduct  took  place. 
.  .  .  The  cruelty  in  most  cases 
which  gives  cause  for  a  divorce  must 
be  evidenced  rather  by  general  con- 
duct than  by  particular  acts."  Doyle 
V.  Doyle,  26  Mo.  545;  Barnsdall  v. 
Barnsdall,  171  Pa.  St.  625,  2>Z  Atl. 
343. 

So  in  Briggs  v.  Briggs,  20  Mich. 
34,  Gooley,  J.,  said :  "  There  are 
many  cases  where  no  specific  act 
standing  by  itself,  and  without  con- 
sideration of  preceding  conduct,  could 
be  regarded  as  of  sufficient  enormity 
to  warrant  the  interposition  of  the 
court,  while  yet,  when  the  general 
behavior  of  the  party  is  seen  and  ob- 
served, the  same  act,  which  otherwise 
might  be  regarded  as  a  temporary 
ebullition  of  passion  or  ill-humor,  be- 
comes clearly  indicative  of  deep- 
seated  malice,  and  malignant  intent 
to  render  the  life  of  its  object  un- 
endurable." 

Limitations — But  in  Graecen  v. 
Graecen,  2  N.  J.  Eq.  459,  it  is  said, 
"  the  evidence  should  have  been  con- 
fined to  the  specific  charges  in  the 
bill,  whereas  it  has  in  reality  been 
little  short  of  a  history  of  all  the 
family  quarrels  for  the  last  twenty 
years,  a  recital  .  .  .  never  to  be 
resorted  to  but  from  the  strongest 
necessity." 

A  Systematic  Course  of  ill-treat- 
ment, consisting  of  continual  scold- 
ing,   unkind    language,    studied    con- 
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of  their  marital  relations,  both  prior  and  subsequent^*  to  the  filing 
of  the  suit,  is  not  only  admissible,  but  an  essential  consideration  in 
determining  the  character  of  the  acts  charged,  the  intention  with 
which  they  were  done,  as  well  as  the  probability  of  their  continuance. 

b.  Abusive  Language,  while  it  may  not  amount  to    cruelty,    is 
always  admissible  to  characterize  actual  violence.^^ 

c.  Drunkenness.  —  So  evidence    of    defendant's    drunkenness    is 
competent  for  the  same  reason." 

d.  Failure  to  Support  the  wife  may  be  shown  as  a  strong  corrobo- 
rating circumstance.^ 

B.  Character.  —  Evidence  of  the  character  of  both  complainant 
and  defendant  is  admissible  and  often  important.^* 

C.  Acts  Not  Alleged,  —  Evidence  of  other  acts  of  cruelty  not 


tempt  and  other  petty  malicious  acts, 
is  very  strong  evidence.  Marks  v. 
Marks,  56  Minn.  264,  57  N.  W.  651, 
45  Am.  St.  Rep.  466. 

Appearance  in  Public Where  the 

cruel  acts  relied  upon  were  not  done 
in  the  presence  of  others,  it  is  not 
error  to  exclude  evidence  of  the  ap- 
parently friendly  relations  of  the 
parties  when  seen  together  in  public. 
Smith  V.  Smith,  167  Mass.  87,  45  N. 
E.  52.  But  otherwise  testimony  by 
neighbors  as  to  what  their  relations 
appeared  to  be  is  competent.  Schafifer 
V.  Schaffer,  106  Iowa  492,  76  N.  W. 
738. 

20.  The  conduct  of  the  parties 
during  the  suit  may  have  an  im- 
portant bearing  on  the  question  of 
the  probable  continuance  of  miscon- 
duct. Gardner  v.  Gardner,  23  Nev. 
207,  45  Pac.   139. 

Malice  shown  in  prosecuting  the 
suit  was  considered  in  Cook  v.  Cook, 
II  N.  J.  Eq.  195. 

Friendly  Interviews  during  the 
suit,  Johns  v.  Johns,  29  Ga.  718,  or 
continuing  to  live  in  the  same  house 
with  the  defendant.  Griffin  v.  Griffin, 
8  B.  Mon.  (Ky.)  120,  show  a  lack 
of  fear  of  harm. 

Letters  showing  the  affection  pre- 
viously existing  between  the  parties 
are  admissible.  Driver  v.  Driver, 
(Ind.),  52  N.  E.  401. 

21.  Alabama.  —  Folmar  v.  Folmar, 
69  Ala.  84. 

Illinois.  —  Farnham  v.  Farnham,  73 
III.  497. 

Kansas.  —  Gibbs  v.  Gibbs,  18  Kan. 

419- 

Michigan.  —  Briggs  v.  Briggs,  20 
Mich.  34. 
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Mississippi.  —  Johns  v.  Johns,  57 
Miss.  530. 

New  Hampshire.  —  Day  v.  Day,  56 
N.  H.  316. 

AVw  Jersey.  —  Thomas  v.  Thomas, 
20  N.  J.  Eq.  97;  Close  v.  Close,  25 
N.  J.  Eq.  526. 

Neiv  York.  —  Kennedy  v.  Kennedy, 
73  N.  Y.  369. 

Wisconsin.  —  Freeman  v.  Freeman, 
31  Wis.  235. 

22.  Hughes  v.  Hughes,  19  Ala. 
307;  Harman  v.  Harman,  16  111.  85; 
Coursey  v.  Coursey,  60  111.  186; 
Powers  V.  Powers,  20  ISieb.  529,  31 
N.  W.  I ;  Tietkin  v.  Tietkin,  60  Neb. 
138,  82  N.  W.  367;  Rodman  v.  Rod- 
man, 20  Grant's  Ch.   (Can.)   428. 

23.  Eastes  v.  Eastes,  79  Ind.  363; 
Rupp  V.  Rupp,  59  111.  Apo.  569; 
Thompson  v.  Ihompson,  79  Me.  28(5, 
9  Atl.  888;  Morrison  v.  Morrison,  14 
^lont.  8,  35  Pac.  i. 

24.  Alabama.  —  Reese  v.  Reese,  23 
Ala.  785. 

Indiana.  —  Graft  v.  Graft,  76  Ind. 
136;  but  see  Breedlove  v.  Breedlove, 
27  Ind.  App.  560,  61  N.  E.  797. 

Iowa.  —  Felton  v.  Felton,  94  Iowa 
739,  62  N.  W.  677. 

Kentucky.  —  Watkinson  v.  Wat- 
kinson,   12  B.   Mon.  210. 

Louisiana.  — Gagneaux  v.  Desonier, 
51  La.  Ann.  1,095,  25  So.  946;  Row- 
ley V.  Rowley,  19  La.  558. 

Michigan.  —  Parkinson  v.  Parkin- 
son, (Mich.),  96  N.  W.  497. 

Missouri.  —  Allen  v.  Alien,  31  Mo. 

479. 

Texas.  —  Sheffield  v.  Sheffield,  3 
Tex.  79. 

General    Reputation But    proof 

of  the  wife's  amiable  disposition  and 
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specifically  alleged  is  admissible  under  a  general  averment,^'  if  of 
such  a  nature  and  so  connected  in  point  of  time  as  to  characterize 
or  explain  the  acts  set  out.^*  But  if  they  amount  to  separate  and 
independent  causes  of  divorce  they  must  be  pleaded  to  admit  of 
proof.^^ 


the  husband's  overbearing  temper,  by 
showing  their  general  reputation  for 
these  qualities,  was  held  not  permis- 
sible in  Dwyer  v.  Dwyer,  2  Mo. 
App.  17. 

The  Good  Character,  thrift,  indus- 
try and  kindness  of  the  defendant 
when  sober  do  not  outweigh  actual 
cruelty  when  drunk.  Berryman  v. 
Berryman,  59  Mich.  605,  26  N.  W. 
789.  But  see  Meathe  v.  Meathe,  83 
Mich.  150,  47  N.  W.  109. 

25.  General  Averment To  ad- 
mit such  evidence  the  general  aver- 
ment must  be  more  than  a  mere  gen- 
eral statement  that  the  libelee  "  has 
been  guilty  of  extreme  cruelty  "  with- 
out any  specification  of  time  or  cir- 
cumstance. Ford  V.  Ford,  104  Mass. 
198. 

26.  Reese  v.  Reese,  23  Ala.  78^; 
Whispell  V.  Whispell,  4  Barb.  (N. 
Y.)  217;  O'Grady  v.  Larkin,  48  La. 
Ann.  853,  19  So.  740;  Thompson  v. 
Thompson,  79  Maine  286,  9  Atl.  888; 
Doyle  V.  Doyle,  26  Mo.  54=;.  And 
see  Howard  v.  Howard,  134  Cal.  346, 
66  Pac.  367. 

"  The  complainant,  it  appears,  has 
not  confined  her  evidence  to  the  spe- 
cific acts  of  cruelty  charged  in  the 
bill,  but  has  given  testimony  of  other 
instances,  none  of  them  regarded  by 
itself  very  serious  in  character,  but 
all  tending  to  show  that  the  general 
conduct  of  the  defendant  was  such 
as  to  render  her  life  miserable.  For 
this  purpose  and  to  characterize  and 
explain  the  particular  acts  charged 
in  the  bill,  evidence  of  this  descrip- 
tion was  competent  and  proper." 
Briggs  V.  Briggs,  20  Mich.  34. 

So  in  Lee  v.  Lee,  3  Wash.  236,  28 
Pac.  355,  it  is  said:  "No  new  and 
separate  items  of  complaint,  sufficient 
in  themselves  as  grounds  for  divorce, 
can  be  proved,  but  minor  circum- 
stances and  general  conduct  which 
discloses  the  animus  of  the  defendant 
in  the  commission  of  the  acts  charged 
may  be  shown." 

Simply  Corroborative  Proof.  —  Such 
other   acts    can    only   be     shown    in 


corroboration  of  the  acts  alleged. 
Freudenstein  v.  Freudenstein,  (La.), 
34  So.  589;  Westphal  v.  Westohal,  81 
Minn.  242,  83  N.  W.  988. 

Cruel  acts  after  the  suit  is  filed  may 
be  shown.  Bennett  v.  Bennett,  24 
Mich.  482,  and  cases  cited  in  note  2 
supra.  Contra.  —  Tourne  v.  Tourne, 
9  La.  (O.  S.)  452;  Terrell  v.  Boar- 
man,  34  La.  Ann.  301.  And  see  Ray- 
ner  v.  Rayner,  49  Mich.  600,  14  S.  W. 
562. 

Previous    to    Period    Alleged In 

Smith  V.  Smith,  167  Mass.  87,  45  N. 
E.  52,  it  was  held  no  error  to  admit 
proof  of  acts  and  the  disposition  of 
the  defendant  prior  to  the  period  cov- 
ered by  the  allegations. 

Subsequent  to  Period  Alleged. 
Indignities  subsequent  to  the  period 
alleged  were  held  inadmissible  in 
Green  v.  Green,  131  N.  C.  533,  42 
S.  E.  954.  92  Am.  St.  Rep.  788. 

Discretion     of    Trial    Court In 

Massachusetts,  the  admission  of 
other  acts  is  said  to  be  discretionary 
with  the  trial  court.  Ford  v.  Ford, 
104  Mass.  198;  Smith  v.  Smith,  167 
Mass.  87,  45  N.  E.  52. 

Previous  to  Former  Suit.  —  Acts  of 
cruelty  previous  to  a  former  suit  on 
same  ground,  between  the  same  par- 
ties, which  failed,  may  likewise  be 
shown.  Segelbaum  v.  Segelbaum,  39 
Minn.  258,  39  N.  W.  492. 

Independent  Grounds  of  Divorce. 
Acts  of  cruelty  prior  to  those  alleged 
may  be  proved  even  though  they 
might  have  been  sufficient  ground  for 
divorce  in  themselves.  Melvin  v. 
Mejvin,  58  N.  H.  569,  42  Am.  Rep. 
605' 

27.  Winterburg  v.  Winterburg,  52 
Kan.  406,  34  Pac.  971 ;  McQueen  v. 
McQueen,  82  N.  C.  471 ;  Lee  v.  Lee, 
3  Wash.  236,  28  Pac.  355. 

Excessive  Intercourse  is  not  prov- 
able under  a  general  allegation. 
Chadwick  v.  Chadwick,  52  N.  J.  Eq. 
539,  28  Atl.  1,051. 

So  evidence  that  defendant  slapped 
the  complainant  is  inadmissible  under 
a  general  allegation  where  no  specific 

Vol.  IV 


772 


DIVORCE. 


D.  Declarations.  —  The  admissibility  of  declarations,  letters 
and  other  statements  is  governed  by  the  general  rules  applicable  to 
these  subjects.^* 

E.  Sufficiency  of  Evidence. — a.  In  General.  —  The  suffi- 
ciency of  the  evidence  of  cruelty  comprehends  practically  the  whole 
law  on  the  subject,  and  depends  upon  the  combined  effect  of  the 
facts  and  circumstances  of  each  case,  considered  with  reference  to 
the  form  and  requirements  of  the  particular  statute  relied  upon,^' 

b.  Physical  and  Mental  Condition.  —  The    physical    health    and 


act  of  physical   violence    is    alleged. 
Brook  V.  Brook,  12  P.  D.  19. 

28.  Hanna  v.  Hanna,  3  Tex.  Civ. 
App.  51,  21  S.  W.  720;  Gilchrist  v. 
Bale,  8  Watts  (Pa.)  355,  34  Am.  Dec. 
469. 

Prerequisites — The  cruel  act  to 
which  the  declarations  refer  must 
first  be  established.  Huth  v.  Huth, 
10  Tex.  Civ.  App.  184,  30  S.  W.  240. 

As  Facts.  —  Statements  made  by 
the  parties  to  each  other,  and  to  third 
parties,  may  be  relevant  as  facts  in 
themselves,  showing  the  disposition 
of  the  declarant.  Driver  v.  Driver, 
(Ind.),  52  N.  E.  401;  Adkins  v.  Ad- 
kins,  63  Mo.  App.  351 ;  Fowler  v. 
Fowler,  2>3  N.  Y.  St.  746,  n  N.  Y. 
Snpp.  419. 

Presence  of  Complainant — Such 
statements  need  not  have  been  made 
in  the  presence  of  the  complainant. 
HalHster  v.  HalHster,  6  Pa.  St.  449; 
Gardner  v.  Gardner,  104  Tenn.  410, 
58  S.  W.  342,  78  Am.  St.  Rep.  924. 

In  Rayner  v.  Rayner,  49  Mich.  600, 
14  S.  W.  562,  it  is  said  that  ex- 
pressions of  the  defendant  after  the 
filing  of  the  suit  should  not  "be 
considered." 

Declarations  of  Children.  —  On  a 
charge  that  defendant  had  poisoned 
the  minds  of  his  children  against 
complainant,  the  child's  declaration 
that  his  papa  was  a  thief  and  so  was 
everybody  belonging  to  him,  and 
that  his  mamma  could  put  them  in  the 
penitentiary;  that  his  mamma  said 
so,  was  held  inadmissible.  Gilpin  v. 
Gilpin,  12  Colo.  504,  21   Pac.  612. 

Scandalous  letters  written  by  the 
wife  to  another  man  are  admissible. 
Adkins  v.  Adkins,  63  Mo.  App.  35i- 
An  admission  contained  in  a  letter 
from  defendant  to  his  wife  to  the 
effect  that  he  could  not  get  a  divorce 
if  she  opposed  him,  will  not  overcome 
evidence  of  cruelty,  because  it  does 
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not  admit  any  fact  constituting  a 
cause  for  a  divorce.  Sylvis  v.  Sylvis, 
II  Colo.  319,  17  Pac.  912. 

29.     Particular  Circumstances In 

Fleming  v.  Fleming,  95  Cal.  430,  30 
Pac.  566,  29  Am.  St.  Rep.  124,  it  is 
said,  "  each  case  is  to  be  determined 
according  to  its  own  peculiar  circum- 
stances, by  the  court  or  jury,  keep- 
ing always  in  view  the  intelligence, 
apparent  refinement  and  delicacy  of 
sentiment  of  the  complaining  party." 
David  V.  David,  27  Ala.  222;  Taylor 
V.  Taylor,  76  N.  C.  433;  Doyle  v. 
Doyle,  26  Mo.  545. 

So  in  English  v.  English,  27  N. 
J.  Eq.  579,  the  court  says :  "  The 
action  of  the  court  is  not  based  upon 
any  approval  of  the  acts  of  this  hus- 
band, of  which  his  wife  complains, 
nor  upon  his  requests  for  her  return, 
nor  upon  any  formal  security  that  he 
can  offer  for  his  future  good  be- 
havior. Our  action  is  founded  on 
the  history  of  the  married  life  of 
these  parties,  the  affection  this  hus- 
band has  always  manifested  for  his 
wife,  and  his  repentance  for  his  mis- 
conduct ;  .  .  .  looking  at  the  en- 
tire case,  with  its  own  peculiar  cir- 
cumstances, we  are  of  the  opinion 
that  this  divorce  should  now  be  re- 
fused." 

"  In  this  class  of  cases,  precedents 
can  do  little  more  than  inform  the  un- 
derstanding and  assist  the  judgment. 
Every  case  must  very  largely  depend 
upon  its  own  peculiar  circumstances, 
and  the  character,  habits  and  dispo- 
sition of  the  parties."  Knight  v. 
Knight,  31  Iowa  451. 

Mental  Suffering.  —  Where  the 
ground  of  divorce  is  crueltv  causing 
mental  suffering  injuring  the  health, 
the  evidence  must  be  plain  and  cer- 
tain to  a  very  high  degree.  Ogden  v. 
Ogden,  17  App.  D.  C.  104. 
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mental  condition  of  the  parties  are  always  an  index  to  the  degree  of 
proof  required.^" 

c.  Rank  and  Refinement.  —  So  their  social  standing,  culture  and 
refinement  are  important  in  determining  the  amount  of  suffering 
inflicted. ^^ 

d.  Action  by  Husband.  —  A  higher  degree  of  proof  is  required  of 
a  husband  suing  on  this  ground,  than  of  a  wife,  because  of  his  posi- 
tion as  head  of  the  family.®' 


30.  Barnes  v.  Barnes,  95  Cal.  171, 
30  Pac.  298;  Johnson  v.  Johnson, 
(Cal.),  35  Pac.  637;  Berdell  v.  Ber- 
dell,  80  111.  604;  Carter  v.  Carter,  152 
111.  434.  28  N.  E.  948,  38  N.  h.  66q; 
Douglass  V.  Douglass,  81  Iowa  258, 
47  N.  W.  92;  Wilson  V.  Wilson,  16 
R.  I.  122,  13  Atl.  102. 

'■  Courts  shall  look  to  the  mental 
and  physical  condition  of  the  person 
upon  whom  violence  is  inflicted.  An 
act  which  would  be  lightly  regarded 
by  a  woman  of  firm  and  vigorous 
mind  and  person  .  .  .  might  be 
an  act  of  extreme  cruelty  to  a  woman 
in  poor  health  and  of  acute  sensibil- 
ities." Donald  v.  Donald,  21  Fla. 
571. 

Pregnancy  of  the  Wife  greatly  ag- 
gravates the  effect  of  ill-treatment. 
Fleytas  v.  Pigneguy,  9  La.  (O.  S.) 
419;  Schichtl  V.  Schichtl,  88  Iowa 
210,  55  N.  W.  309;  Hoyt  v.  Hoyt,  56 
Mich.  50,  22  N.  W.  105;  Huiliker  v. 
Huiliker,  64  Tex.  i ;  Eastman  v. 
Eastman,  75  Tex.  473,  12  S.  W.  1,107. 

So  in  Palmer  v.  Palmer,  45  Mich. 
150,  40  Am.  Rep.  461,,  a  divorce  was 
granted  on  one  instance  of  ill-treat- 
ment consisting  of  foul  charges  and 
abusive  language  shortly  after  the 
birth  of  the  complainant's  child. 

The  Age  of  the  Parties  is  some- 
times considered  in  determining  the 
reasonableness  of  the  conduct  or  its 
effect.  McKee  v.  McKee,  77  Iowa 
464,  42  N.  W.  272;  Kelly  v.  Kelly, 
L.  R.  2  P.  &  D.  31  ;  Minde  v.  Minde, 
65  Mich.  633,  32  N.  W.  868;  Dis- 
borough  V.  Disborough,   (N.  J.  Eq.), 

26  Atl.  852. 

31.  Alabama.  —  David     v.    David, 

27  Ala.  222. 

California.  —  Fleminer  v.  Fleming, 
95  Cal.  430,  30  Pac.  566,  29  Am.  St. 
Rep.  124. 

Florida.  —  Williams  v.  Williams,  23 
Fla.  ^24,  2  So.  768. 

Iowa.  —  Jvnight  v.  Knight,  31  Iowa 


451;  Potter  V.  Potter,  75  Iowa  211, 
39  N.  W.  270. 

Louisiana.  —  Terrell  v.  Boarman, 
34  La.  Ann.  301. 

Michigan.  —  Briggs  v.  Briggs,  20 
Mich.  34. 

New  Hampshire.  —  Jones  v.  Jones, 
62  N.  H.  463. 

North  Carolina.  —  Taylor  v.  Tay- 
lor, 76  N.  C.  433. 

In  Kline  v.  Kline,  50  Mich.  438,  15 
N.  W.  541,  Graves,  Ch.  J.,  says:  "  It 
is  evident  that  the  parties  are  not 
specially  refined  and  that  their  ways 
of  life  and  habits  of  speech  ought 
not  to  be  tried  by  the  standard  of 
manners  and  conversation  peculiar  to 
very  cultivated  people.  The  only  just 
and  safe  course  is  to  judge  them  bv 
the  rule  which  respectable  persons  of 
the  same  class  would  spontaneously 
acknowledge." 

Comment  on  Weight  of  Evidence. 
An  instruction  to  the  effect  that  acts 
cruel  to  a  sensitive  woman  might 
not  be  so  to  a  coarse  one.  was  held 
error  in  Hanna  v.  Hanna,  3  Tex. 
Civ.  App.  51,  21  S.  W.  720,  because 
argumentative,  and  comment  on  the 
sufficiency  of  the  evidence,  contrary 
to   express   statute. 

No     Justification But     a     mere 

lack  of  culture  or  refinement  in  either 
party  will  not  justify  the  use  of  in- 
decent language.  Whispell  v.  Whis- 
pell.    4    Barb.    (N.    Y.)    217. 

Mutual  Quarrels —  Where  both 
parties  appear  to  be  quarrelsome  and 
there  is  mutual  abuse,  the  complain- 
ant must  present  a  very  strong  case 
to  secure  relief.  Potter  v.  Potter,  75 
Iowa  211,  39  N.  W.  270;  German  v. 
German,  57  Mich.  256,  23  N.  W.  802. 
See   cases   notes  40  and  41    infra. 

32.  De  La  Hay  v.  De  La  Hay,  21 
111.  252;  Doyle  V.  Doyle,  26  Mo.  5^5; 
Palmer  v.  Palmer,  i  Paige  Ch.  (N. 
Y.)  276;  Perry  v.  Perry,  i  Barb.  Ch. 
(N.  Y.)  285;  Aurand  v.  Aurand,  157 
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e.  Bruises  and  marks  of  violence  appearing  on  the  injured  party 
and  shown  to  result  from  the  other's  misconduct  materially 
strengthen  the  former's  case.^^ 

F.  Intent. — An  act  of  violence  cannot  be  lightly  explained  as 
unintentional  or  a  joke.^* 

G.  Proof  of  Allegations.  —  A  decree  must  be  founded  on  rea- 
sonably certain  and  definite'^  proof  of  the  acts  alleged,^^  or  of  a 
sufficient  number^^  of  them  to  constitute  the  offense. 

H.  Justification.  —  The  defendant  may  show  circumstances 
and  facts  justifying  the  alleged  abusive  language  and  conduct.^* 


111.  321,  21  N.  E.  859;  Hitchins  v. 
Hitchins,  140  111.  326,  29  N.  E.  888; 
Lynch  V.  Lynch,  33  JMd.  328;  Heil- 
bron  V.  Heilbron,  158  Pa.  St.  297, 
27  Atl.  967,  38  Am.  St.  Rep.  845; 
Menzer  v.  Menzer.  83  Mich.  319,  47 
N.  W.  219,  21  Am.  St.  Rep.  605; 
Shutt  V.  Shutt,  71  Md.  193,  17  Atl. 
10.  24,  17  Am.  St.  Rep.  519. 

33.  Goodrich  v.  Goodrich,  44  Ala. 
670;  Berdell  v.  Berdell,-8o  111.  604; 
Ulrich  V.  Ulrich,  8  Kan.  402 ;  Vocacek 
V.  Vocacek,  16  Neb.  4^3,  20  N.  W. 
635 ;  Taylor  v.  Taylor,  76  N.  C.  433 ; 
Roelke  v.  Roelke,  103  Wis.  204,  78 
N.  W.  923. 

With  Other  Facts — In  Jackson  v. 
Jackson.  8  Grant's  Ch.  (Can.)  499, 
soon  after  the  complainant  left  home, 
bruises  were  found  upon  her  by  a 
physician  which  he  testified  were  not 
caused  by  a  fall  or  accident.  She 
had  not  attributed  them  to  her  hus- 
band's ill-treatment.  The  court  held 
that  in  view  of  the  strong  circum- 
stances and  the  fact  that  he  had  pre- 
viously struck  her,  it  sufficiently  ap- 
peared that  the  injuries  were  in- 
flicted by  the  husband,  and  a  divorce 
was  decreed. 

Result  of  lU-Treatment.  —  But 
such  marks  must  be  shown  to  have 
resulted  from  defendant's  acts.  Ed- 
mond's  Appeal,  57  Pa.  St.  232. 

34.  Goodrich  v.  Goodrich,  44  Ala. 
670;  Matthai  v.  Matthai,  49  Cal.  90; 
Johnson  v.  Johnson,  (Cal.),  35  Pac. 
637;  Smith  V.  Smith,  167  Mass.  87, 
45  N.  E.  52. 

Hasty  Acts. —  Where  the  alleged 
cruel  treatment  consists  simply  in  a 
hasty  act  done  when  both  parties 
were  angry,  the  willful  intent  to  in- 
jure is  not  sufficiently  shown.  Maben 
V.  Maben,  72  Iowa  658,  34  N.  W. 
462;  Pillar  V.  Pillar,  22  Wis.  627. 

Venereal  Disease.  —  Intent  Pre- 
sumed  Defendant's  previous   asso- 
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ciation  with  lewd  women  and  the 
fact  that  he  had  venereal  disease 
twice  before,  clearly  show  his  knowl- 
edge that  his  subsequent  affliction  was 
the  same,  in  spite  of  his  denial. 
Cook  V.  Cook,  32  N.  J.  Eq.  476. 

The  presumption  is  that  a  husband, 
suffering  from  venereal  disease, 
knows  the  nature  of  his  malady  and 
willfully  exposes  his  wife.  Boardman 
V.  Boardman,  L.  R.  i  P.  &  D.  233; 
Brown  v.  Brown,  L.  R.  I  P.  &  D.  46. 

35.  General  statements  without  re- 
lating the  circumstances,  time,  or 
place,  are  wholly  insufficient.  Ogden 
V.  Hebert,  49  La.  Ann.  1,714.  2-2  So. 
919 ;  Hill  V.  Hill,  24  Or.  416,  33  Pac. 
809. 

36.  "  Where,  however,  specific  acts 
of  cruelty  are  relied  upon  for  a  di- 
vorce, they  ought  to  be  distinctly  set 
forth  in  the  bill,  and  they  ought  also 
to  be  satisfactorily  established,  be- 
fore a  court  is  warranted  in  directing 
a  decree  for  divorce."  Briggs  v. 
Briggs,  20  Mich.  34. 

Variance — All  the  circumstances 
need  not  be  proved  as  alleged.  It  is 
sufficient  that  the  particular  violence 
specified  be  shown;  whether  it  was 
inflicted  precisely  as  averred  is  im- 
material. David  V.  David,  27  Ala. 
222. 

Acts  Not  Alleged A  decree  can 

not  be  based  on  proof  of  cruel  acts 
not  alleged.  Winterburg  v.  Winter- 
burg,  52  Kan.  406,  34  Pac.  97i  I  Mc- 
Queen V.  McQueen,  82  N.  C.  47i- 
And  cases  under  notes  26,  27  and 
28  supra. 

37.  Proof  of  all  the  acts  alleged 
is  unnecessary  if  those  actually  es- 
tablished constitute  the  offense. 
Wolf  V.  Wolf,  102  Cal.  433;  Cole  v. 
Cole,  23  Iowa  433 ;  Dashback  v.  Dash- 
back,  62  Mich.  322,  28  N.  W.  812. 

38.  NuUmeyer    v.    Nullmeyer,    49 
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Such  facts  need  not  amount  to  justification,^*  but  must  constitute  a 
reasonable  provocation.*" 

I.  Record  of  Conviction.  —  A  record  of  the  husband's  convic- 
tion for  assault  and  battery  on  his  wife  seems  to  be  admissible  in 
some  jurisdictions  under  some  circumstances.*^  In  others  it  is 
incompetent  as  to  the  fact  of  such  an  assault.*^ 

4.  Habitual  Drunkenness.  —  A.  Generally.  —  The  habit  of 
drunkenness  is  proved  by  showing  frequently  recurring*^  intoxica- 
tion, or  periodical  sprees^*  at  longer  intervals,  whether  such  sprees 


III.  App.  573 ;  Woodrick  v.  Woodrick, 
141  N.  Y.  457,  36  N.  E.  395- 

Anonymous  letters  received  by  the 
defendant  impeaching  his  wife's  chas- 
tity can  not  be  shown  to  justify  his 
charges  of  infidelity.  Mayo  v.  Mayo, 
119  Mass.  290. 

Time  of  Acts.  —  Evidence  of  justi- 
fying acts  and  circumstances  is  not 
confined  to  the  time  when  the  alleged 
cruel  treatment  occurred,  since  it 
may  not  come  to  the  other  party's 
knowledge  till  long  after,  or  may 
consist  in  a  course  of  conduct  which 
finally  wears  out  the  latter's  patience. 
Schofield  V.  Schofield,  86  Me.  31,  29 
Atl.  925. 

39.  "  An  entire  exemption  from" 
fault  or  censure  is  not  regarded  as 
necessary  in  order  to  entitle  one  of 
the  parties  to  a  marriage  to  a  separa- 
tion from  the  other  on  the  ground 
of  cruelty."  Doyle  v.  Doyle,  26  Mo. 
545.  And  see  Bishop  Mar.  Div.  and 
Sep..   Vol.    I,   §§  1,640-1,647. 

40.  Doyle  v.  Doyle,  26  Mo.  545; 
Peavey  v.  Peavey,  76  Iowa  443,  41 
N.  W.  67;  Maben  v.  Maben,  72  Iowa 
658,  34  N.  W.  462;  Taylor  v.  Taylor, 
II  Or.  303,  3  Pac.  354- 

41.  McKee  v.  McKee,  77  Iowa 
464,  42  N.  W.  373 ;  SchafFer  v. 
Schaffer,  106  Iowa  492,  76  N.  W. 
738;  Scoland  v.  Scoland,  4  Wash.  118, 
29  Pac.  930 ;  Blurock  v.  Blurock,  4 
Wash.  495,  30  Pac.  637. 

Plea    of    Guilty In     Bradley    v. 

Bradley,  11  Me.  367,  such  a  record 
was  admitted  in  evidence  because  it 
appeared  that  the  husband  had 
pleaded  guilty. 

Wife  a  Witness — But  in  Wood- 
ruff V.  Woodruff,  II  Me.  475,  such 
record  was  excluded  because  it  ap- 
peared that  the  wife  had  been  a  wit- 
ness in  the  action  against  her  hus- 
band. 

Confession In  Endick  v.  Endick, 


61  Tex.  559,  such  record  was  ex- 
cluded because  the  husband  had 
pleaded  guilty  and  by  statute  the 
confessions  of  the  parties  are  inad- 
missible. But  the  court  seems  to 
sanction  its  admission  under  other 
circumstances. 

42.  Evidence  Only  of  Fact  of 
Conviction —  In  Quinn  v.  Quinn,  16 
Vt.  426,  a  record  of  the  husband's 
conviction  was  held  inadmissible  to 
prove  the  assault,  and  competent  only 
to  show  the  fact  of  conviction. 

The  record  of  a  suit  by  the  wife  for 
breach  of  a  surety  to  keep  the  peace 
was  held  incompetent  in  Breinig  v. 
Breinig,  26  Pa.   161. 

43.  McGill  V.  McGill,  19  Fla.  341 ; 
Mack  V.  Handy,  39  La.  Ann.  491,  2 
So.  181. 

Evidence  that  defendant  becomes 
intoxicated  whenever  he  has  an  op- 
portunity is  sufficient.  Walton  v. 
Walton,  34  Kan.  195,  8  Pac.  no. 

Occasional  Intoxication The  evi- 
dence must  show  more  than  occa- 
sional intoxication,  even  if  the  de- 
fendant's appearance  indicates  that 
she  is  a  confirmed  drunkard.  Meathe 
V.  Meathe,  83  Mich.  150,  47  N.  W. 
109. 

Negative  Evidence.  —  Testimony 
by  witnesses  that  they  have  met  de- 
fendant very  frequently  and  have 
never  seen  him  intoxicated  is  of 
little  value  when  opposed  to  positive 
evidence  by  others  as  to  his  habits  of 
intemperance.  Richards  v.  Rich- 
ards, 19  111.  App.  465;  Wheeler  v. 
Wheeler,  53  Iowa  511,  5  N.  W.  689, 
36  Am.  Rep.  240. 

44.  Periodical  Sprees.  —  Where 
defendant  goes  on  a  carousal,  lasting 
a  week  or  more,  three  or  four  times 
a  year,  during  a  period  of  fourteen 
years,  and  has  been  treated  at  a  home 
for   inebriates,    habitual    drunkenness 
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were  at  home,*'  or  in  public.*' 

B.  Mere  Opinion.  —  Witnesses  must  state  the  facts  showing 
the  habit,  and  not  their  opinion.*^ 

C.  After  Suit  Filed.  —  Intoxication  occurring  subsequent  to 
the  filing  of  suit  is  admissible  in  evidence  to  show  a  continuing 
habit.*« 

IV.  DEFENSES. 

1.  Burden  of  Proof.  —  A.  Generally.  —  The  burden  of  proving 
the  affirmative  defenses  of  condonation,  collusion,  connivance  and 
recrimination  rests  upon  the  party  relying  upon  them,"  unless 
otherwise  provided  by  statute.*" 


is     sufF.ciently     shown.      Blaney     v. 
Blaney,  126  Mass.  205. 

45.  At  Home. —  The  habit  is  suf- 
ficiently proved  where  the  intoxica- 
tion is  confined  to  the  home,  and  the 
evidence  shows  that  defendant  is 
rarely  if  ever  seen  drunk  in  public. 
McGill  V.  McGill,  19  Fla.  341 ;  Rich- 
ards V.  Richards,   19  111.  App.  465. 

46.  Business  Incapacity  need  not 
be  established  either  wholly  or  in 
part.  Wheeler  v.  Wheeler,  53  Iowa 
511,  5  N.  W.  689,  36  Am.  Ren.  2^0; 
Berrvman  v.  Berryman,  59  Mich.  605, 
26  N.  W.  789.  But  see  Mahone  v. 
Mahone,  19  Cal.  626,  81  Am.  Dec.  91. 

47.  Opinion. —  The  opinion  of  ex- 
perts and  acquaintances  that  defend- 
ant was  an  habitual  drunkard  was 
held  to  be  properly  excluded  in  Gold- 
ing  V.  Golding,  6  Mo.  App.  602; 
Batchelder  v.  Batchelder,  14  N.  H. 
380. 

But  see  Blaney  v.  Blaney,  126  Mass. 
205,  where  a  physician  who  had 
treated  defendant  expressed  the 
opinion  that  he  v/as  a  "  periodical 
drunkard;"  and  McGill  v.  McGill,  19 
Fla.  341,  where  witnesses  expressed 
an  opinion  founded  on  their  obser- 
vation that  he  was  "  not  habitually 
intemperate." 

48.  Allen  v.  Allen,  73  Conn.  1:4, 
46  Atl.  242. 

49.  McConnell  v.  McConnell,  37 
Neb.  57,  55  N.  W.  292;  Graham  v. 
Graham,  50  N.  J.  Eq.  701,  25  Atl.  3=^8; 
Ccok  V.  Cook,  (N.  J.  Eq.),  27  Atl. 
818;  Merrill  v.  Merrill,  41  App.  Div. 
3d^7,  58  N.  Y.  Supp.  503;  Wilson  v. 
Wilson,  16  R.  I.  122,  13  Atl.  102; 
Honkirs  V.  Hopkins.  39  Wis.  167. 

Aided  bv  Circumstances In  Todd 

V.  Todd,  (N.  J.  Eq.),  37  Atl.  766.  the 
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husband  after  knowledge  of  his 
wife's  adultery  occupied  for  one  night 
the  same  bed  with  the  wife  with  his 
clothes  on.  He  denied  any  inter- 
course, but  condonation  was  held  to 
be  sufficiently  proved.  The  court, 
whil^  acknowledging  the  burden  to 
be  upon  defendant,  says,  "  but  that 
burden  may  be  aided  in  the  first 
place  by  the  presumption  to  which 
the  facts  proven  may  give  rise,  and 
it  may  be  shifted  by  the  character  of 
the   proofs   which   are   submitted." 

Withdrawal    of    Answer Where 

the  defendant  withdraws  his  answer 
to  the  complaint,  the  plaintiff  must 
introduce  evidence  sufficient  to  over- 
come the  presumption  of  collusion 
arising  from  such  act.  Herrick  v. 
Herrick,  31  Mich.  298;  Wolf  v.  Wolf. 
Wright  (Ohio)  243. 

50.  Forgiveness  must  be  negatived 
and  its  absence  shown  by  the  com- 
plainant in  New  York  in  case  of  de- 
fault. Kane  v.  Kane,  3  Edw.  Ch. 
(N.  Y.)  389.  But  a  verified  com- 
plaint shifts  the  burden  to  the  de- 
fendant. Farace  v.  Farace,  61  How. 
Pr.  61. 

Contested  Case — The  rule  requir- 
ing proof  to  negative  condonation 
has  no  application  to  a  contested  case, 
since  its  purpose  is  to  prevent  collu- 
sion. McCarthy  v.  McCarthy,  143  N. 
Y.  235,  38  N.  E.  288;  Merrill  v.  Mer- 
rill, 41  App.  Div.  347,  58  N.  Y.  Supp. 
503. 

No   Reconciliation In   Louisiana 

where  an  absolute  divorce  is  given 
one  year  after  a  judicial  senaration, 
if  no  reconciliation  has  taken  niace 
in  the  interim,  this  latter  fact  must 
be  established.  Van  Hoven  v.  Wal- 
ler, 38  La.  Ann.  903. 
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B.  Limits  of  Rule.  —  Notwithstanding  this  rule  a  divorce  will 
generally  be  refused  where  any  of  these  defenses  sufficiently  appear 
from  the  evidence,  even  though  the  defendant  has  failed  to  plead  it, 
and  the  court  may  require  testimony  on  such  matters. ^^ 

C.  Proof  Without  Allegation.  —  As  between  the  parties,  how- 
ever, evidence  is  not  admissible  to  establish  these  defenses  unless 
they  are  specially  pleaded.^^ 

2.  Condonation.  —  A.  Presumptions.  —  a.  From  Cohabitation. 
Marital  intercourse  is  presumed  from  cohabitation,'*^  especially  when 
the  parties  have  occupied  the  same  bed.°*  But  the  contrary  may 
be  shown.®' 


51.  England.  —  Hawkins  v.  Hawk- 
ins, 10  P.  D.  177. 

Alabama.  —  Powell  v.  Powell,  80 
Ala.  595,  I   So.  549. 

Illinois.  —  Youngs  v.-  Youngs,  130 
111.  230,  22  N.  E.  806,  17  Am.  St. 
Rep.   313;   Lee  v.   Lee,  51    111.  App. 

565. 

Indiana.  —  Christianberry  v.  Chris- 
tianberry,  3  Blackf.  202,  2S  Am.  Dec. 
96;  Decker  v.  Decker,  193  Ind.  285, 
61  N.  E.  1,108,  86  Am.  St.  Rep.  325- 

Minnesota.  —  Adams  v.  Adams,  25 
Minn.  72. 

Neiv  York.  —  Merrill  v.  Merrill, 
41  App.  Div.  347,  58  N.  Y.  Supp.  503; 
E.  B.  V.  E.  C.  B.,  28  Barb.  299;  Kar- 
ger  V.  Karger,  19  Misc.  236,  44  N. 
Y.  Supp.  219;  Hanks  v.  Hanks,  3 
Edw.  Ch.  469. 

0/n'o.  — Wolf  V.  Wolf,  Wright  243. 

Oregon.  —  Earle  v.  Earle,  (Or.), 
72  Pac.  976.     And  see  note   i  supra. 

52.  Breedlove  v.  Breedlove,  27 
Ind.  App.  560,  61  N.  E.  707;  Lewis 
V.  Lewis,  9  Ind.  105 ;  Merrill  v.  Mer- 
rill. 41  App.  Div.  347,  58  N.  Y.  Supp. 

503. 
i'arties  Bound  by  Pleadings In 

Smith  V.  Smith,  4  Paige  Ch.  (N.  Y.) 
432,  evidence  as  to  condonation  was 
held  inadmissible  because  such  de- 
fense was  not  pleaded.  The  court 
says:  "In  a  case  of  this  kind,  if 
the  defendant  wishes  to  prove  a  con- 
donation of  the  offense,  or  to  estab- 
lish a  recriminatory  charge  in  bar  of 
the  divorce,  strictly,  she  should  urge 
it  by  way  of  special  plea."  .  .  . 
The  chancellor,  however,  "  if  there 
is  reason  to  believe  such  a  defense 
exists,  may  ex  officio  direct  an  in- 
quiry to  ascertain  the  fact.  Srch  an 
inquiry,  however,  is  not  a  matter  of 
right  on  the  part  of  the  defendant. 
It  is  a  matter   resting   solely   in  the 


discretion  of  the  court,  to  enable  the 
chancellor  to  guard  against  fraud  or 
collusion." 

No  Application Such  rule,  how- 
ever, has  no  application  where  the 
petitioner  sets  up  condonation  and 
then  alleges  a  breach  of  its  condition. 
Sullivan  v.  Sullivan,  34  Ind.  368. 

53.  Graham  v.  Graham,  50  N.  J. 
Eq.  701,  25  Atl.  358,  citing  Beeby  v. 
Beeby,  i  Hagg.  Ecc.  789;  Burns  v. 
Burns,  60  Ind.  259;  Denison  v.  Deni- 
son,  4  Wash.  705.  30  Pac.  i,ico. 

54.  Marsh  v.  Marsh,  13  N.  J.  Eq. 
281;  Todd  V.  Todd,  (N.  J.  Eq.),  37 
Atl.  766. 

Occupying  Same  Room —  Where 
the  wife  occupied  the  same  room  in 
a  hotel  with  her  husband  for  several 
months  after  the  offense  alleged,  a 
divorce  was  refused  her,  although  she 
denied  sleeping  or  cohabiting  with 
him  during  that  time.  Lee  v.  Lee, 
51  111.  App.  565.  Likewise  where 
they  occupied  connecting  sleeping 
rooms.  Karger  v.  Karger,  .19  Misc. 
236,  44  N.  Y.  Supp.  219. 

55.  Jacobs  v.  Tobelman,  36  La. 
Ann.  842 ;  Stevens  v.  Stevens,  14  N. 
J.  Eq.  374;  Whispell  v.  Whi?pell,  4 
Barb.  (M.  Y.)  217;  Wright  v. 
Wright,  6  Tex.  3;  Rudd  v.  Rudd,  66 
Vt.  91,  28  Atl.  869;  Denison  v.  Deni- 
son, 4  Wash.  70s,  30  Pac.  i.icx). 

Wife  as  Nurse Where  the  wife, 

after  being  driven  away  by  cruelty, 
returned  to  nurse  her  husband,  who 
was  partly  paralyzed,  and  lived  thus 
with  him  three  years,  it  was  held 
that  his  physical  condition  negatived 
any  inference  of  intercourse.  The 
court  said,  however,  that  under  the 
circumstances,  on  grounds  of  decency 
and  morality,  she  might  not  be  al- 
lowed to  say  that  she  had  lived  with 
him  and  slept  in  the  same  room  with 
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b.  From  Sexual  Intercourse.  —  Condonation  is  presumed  from 
voluntary  intercourse  with  knowledge  of  the  offense,  in  the  absence 
of  satisfactory  explanation.^** 

c.  Against  Wife.  —  Such  presumptions  are  ordinarily  much 
weaker  against  the  wife  than  the  husband. ^^ 

d.  Cruelty  and  Adultery  Distinguished.  —  Condonation  is  less 
easily  presumed  from  cohabitation  in  cases  of  cruelty  than  on  a 
charge  of  adultery .^^ 

B.  How  Proved.  —  Condonation  may  be  established  by  proof  of 
an  express  executed  agreement^*  or  by  circumstances  showing  vol- 


him  three  years  as  his  nuvf  and  not 
as  his  wife.  Guthrie  v.  Guthrie,  26 
AIo.  App.  566. 

Cohabitation  One   Night Where 

the  husband  visited  and  slept  one 
night  with  his  wife,  who  had  deserted 
him,  there  was  no  presumption  of 
condonation,  because  she  would  not 
agree  to  return  and  live  with  him. 
Kennedy  z;.  Kennedy,  87  111.  25o;Dan- 
forth  V.  Danforth,  88  Me.  120,  ^Z 
Atl.  781,  51  Am.   St.   Rep.  380. 

58.  Alabama. —  Farmer  f.  Farmer, 
86  Ala.  322,  5  So.  434. 

Georgia.  —  Buckholts  v.  Buckholts, 

24  Ga.  238;  Phillips  v.  Phillips,  91 
Ga.  551,  17  S.  E.  633. 

Illinois.  —  Deenis  v.  Deenis,  65  111. 
167;    Phelan  v.   Phelan,   135   111.  445, 

25  N.  E.  751. 

Indiana.  —  Burns  v.  Burns,  60  Ind. 
259.  . 

Minnesota.  —  Clague  v.  Clague,  46 
Minn.  461,  49  N.  W.   198. 

Missouri.  —  Twyman  v.  Twyman, 
27  Mo.  383. 

New  Jersey.  —  Stevens  v.  Stevens, 
14  N.  J.  Eq.  374. 

Neiv  York.  —  Dodge  v.  Dodge,  7 
Paige  Ch.  589;  Dobbs  v.  Dobbs,  3 
Edw.  Ch.  377 ;  Kane  v.  Kane,  3  Edw. 
Ch.  389;  Pitts  V.  Pitts,  52  N.  Y.  593. 
See,  however,  cases  under  note  58 
infra. 

Excuse. —  The  fact  that  the  wife 
is  much  enfeebled  and  fears  to  pro- 
voke the  wrath  of  her  husband  by 
leaving  him,  is  sufficient  to  negative 
any  inference  of  condonation  from 
cohabitation  subsequent  to  his  cruel 
treatment.  Wilson  v.  Wilson,  16  R. 
I.   122,  13  Atl.   102. 

Intercourse  Not  Sufficient Un- 
der the  Cal.  Civ.  Code,  (§116,)  re- 
quiring a  "  restoration  to  all  marital 
rights,"  condonation  will  not  be  pre- 
sumed simply  from  one  act  of  inter- 
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course.  Bohnert  v.  Bohnert,  95  Cal. 
444,  30  Pac.  590. 

57.  Wood  V.  Wood,  2  Paige  Ch. 
ic8;  Mack  v.  Handy,  39  La.  Ann. 
491,  2  So.  181 ;  Wilson  v.  Wilson,  16 
R.  I.  122,  13  Atl.  102 ;  Depass  v.  Win- 
ter, 23  La.  Ann.  422 ;  Armstrong  v, 
Armstrong,  32  Miss.  279,  citing 
D'Aguilar  v.  D'Aguilar,  3  Eng.  Ecc. 
22,7 ;  Beeby  v.  Beeby,  3  Eng.  Ecc. 
341 ;  Gardner  v.  Gardner,  2  Gray  434; 
McConnell  v.  McConnell,  37  Neb. 
57.  55  N.  W.  292;  Shackleton  v. 
Shackleton,  48  N.  J.  Eq.  364,  21  Atl. 
935,  27  Am.  St.  Rep.  478. 

58.  Hollister  v.  Hollister,  6  Pa. 
St.  449;  Phillips  V.  Phillips,  51  111. 
App.  245 ;  Mack  v.  Handy,  39  La. 
Ann.  491,  2  So.  181 ;  Reynolds  v, 
Reynolds,  34  How.  Pr.  (N.  Y.)  346; 
Doe  V.  Doe,  24  N.  Y.  St.  364,  5  N. 
Y.  Supp.  514;  Johnson  v.  Johnson, 
(Cal.),  35  Pac.  637;  Creyts  v.  Creyts, 
(Mich.),  94  N.  W.  383.  But  see 
Burns  v.  Burns,  60  Ind.  259. 

Cohabitation  Raises  No  Presump- 
tion of  condonation  of  cruelty,  but  is 
simply  evidence  tending  to  show  such 
fact.  Cox  V.  Cox,  23  N.  Y.  St.  691, 
5  N.  Y.  Supp.  367. 

One  Night —  Cohabitation  for  one 
night  after  the  cruel  acts  relied  upon 
does  not  necessarily  raise  a  pre- 
sumption of  condonation.  Gardner 
V.  Gardner,  2  Gray  (Mass.)  434. 

By  Statute Express  Agreement. 

In  some  states  by  statute  wh:re  the 
ofifense  charged  is  cruelty,  "  Cohab- 
itation, or  passive  endurance,  or  con- 
jugal kindness,  shall  not  be  evidence 
of  condonation  .  .  .  unless  ac- 
companied by  an  express  agreement 
to  condone."  Taylor  v.  Taylor,  5  N. 
D.  58,  63  N.  W.  893 ;  Smith  v.  Smith, 
119  Cal.   183,  48  Pac.  730. 

59.  Rose  V.  Rose,  8  P.  D.  98. 
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untary  forgiveness.®"*  But  a  mere  unaccepted  offer  is  not  suffi- 
cient,*^^ nor  does  a  separation  contract  necessarily  prove  condona- 
tion.«2 

C.  Knowledge.  —  The  knowledge  of  the  offense  essential  to  con- 
donation will  not  be  presumed,*''^  but  must  be  clearly  established  by 
showing  an  acquaintance  with  facts  amounting  to  legal  proof  of  the 
offense  alleged  to  have  been  condoned. ''^ 

3.  Connivance  and  Collusion.  — A.  Degree  oe  Proof.  —  Stronger 
proof  of  connivance  and  collusion  is  required  than  of  condonation, 
because  in  effect  they  make  the  guilty  party  a  particeps  criminis.'^^ 

B.  Circumstantial  Evidence.  —  a.  Generally.  —  Although  col- 
lusion and  connivance  must  usually  be  inferred  from  circumstantial 


60.  See   cases  supra,    notes   53-56. 

61.  Quarles  v.  Quarles,  19  Ala. 
363;  Betz  V.  Betz,  2  Robt.  (N.  Y.) 
694 ;  Quincy  v.  Quincy,  10  N.  H.  272. 

Friendly  Interviews  after  suit  com- 
menced and  an  expression  of  a  de- 
sire that  the  guilty  party  return  are 
not  sufficient  proof  of  condonation 
of  her  cruelty.  Johns  v.  Johns,  29 
Ga.  718.  See  also  Osborn  v.  Osborn, 
174  Mass.  299,  54  N.  E.  868. 

Contra.  —  In  Christianberry  v. 
Christianberry,  3  Blackf.  (Ind.)  202, 
25  Am.  Dec.  96,  a  mere  unsuccessful 
effort  by  the  plaintifF  to  induce  the 
return  of  his  wife  after  knowledge  of 
her  adultery,  was  held  to  be  sufficient 
proof  of  condonation. 

62.  A  Separation  Contract  is  not 
necessarily  proof  of  condonation,  but 
may  be  when  connected  with  other 
circumstances.  Squires  v.  Squires,  53 
Vt.  208,  38  Am.  Rep.  668,  citing 
Durant  v.  Durant,  i  Hagg.  7'?'?; 
Matthews  v.  Matthews,  i  Sw.  &  Tr. 
499;  Williams  v.  Williams,  (1866), 
35  Law.  Jur.  Mat.  Cas.  8;  also  Rose 
V.  Rose,  8  P.  D.  98;  Gooch  v.  Gooch, 
(1893),  P.  D.  99- 

63.  Odom  V.  Odom,  36  Ga.  286. 

64.  England.  —  Brown  v.  Brown, 
L.  R.  7  Eq.  Cas.  185;  Turton  v.  Tur- 
ton,  3  Hagg.  338;  Bramwell  v. 
Bramwell,  3  Hagg.  618;  Elives  v. 
Elives,  I  Hagg.  Cons.  260. 

Massachusetts.  —  Anonymous,  6 
Mass.  147 ;  Rogers  v.  Rogers,  122 
Mass.  423. 

Nebraska.  —  McConnell  v.  McCon- 
nell,  37  Neb.  57,  55  N.  W.  292. 

New  Hampshire.  —  Quincy  v. 
Quincy,  10  N.  H.  272. 

New  Jersey.  —  Graham  v.  Graham, 


50  N.  J.  Eq.  701,  25  Atl.  358;  Todd 
V.  Todd,  (N.  J.  Eq.),  37  Atl.  766; 
Shackleton  v.  Shackleton,  48  N.  J. 
Eq.  364,  21  Atl.  935,  27  Am.  St.  Rep. 
478. 

Nezi'  York.  —  Harris  v.  Harris,  83 
App.  Div.  123,  82  N.  Y.  Suno.  568; 
Deisler  v.  Deisler,  59  App.  Div.  207, 
69  N.  Y.  Supp.  326;  Uhlman  v.  Uhl- 
man,  17  Abb.  N.  C.  236. 

But  see  Auld  v.  Auld,  40  N.  Y.  St. 
904,  16  N.  Y.  Supp.  803;  Poison  V. 
Poison,  140  Ind.  310,  39  N.  E.  498. 

Confession — Proof  of  a  confession 
to  the  alleged  condoning  party  does 
not  sufficiently  show  his  knowledge. 
Hofmire  v.  Hofmire,  7  Paige  (N.  Y.) 
60,  32  Am.  Dec.  611  ;  Merrill  v.  Mer- 
rill, 41  App,  Div.  347,  58  N.  Y.  Supp. 
503.  But  see  Quincy  v.  Quincy,  10 
N.  H.  272. 

Knowledge  of  the  Conviction  of 
the  guilty  party,  in  a  criminal  action 
for  the  offense  charged,  is  conclusive 
proof  of  the  knowledge  necessary  to 
condonation.  Delliber  v.  Delliber,  9 
Conn.  233. 

Credible  Information —  Proof  that 
the  condoning  party  had  credible  in- 
formation from  persons  knowing  the 
facts  is  a  sufficient  showing  of  his 
knowledge.  Pain  v.  Pain,  sj  Mo. 
App.  no;  Maglathlin  v.  Maglathlin, 
138  Mass.  299. 

65.  Austin  v.  Austin,  lO  Conn. 
221 ;  Gipps  V.  Gipps,  II  H.  L.  Cas.  i ; 
Cook  V.  Cook,  (N.  J.  Eq.),  27  Atl. 
818,  citing  Phillips  v.  Phillips,  i  Rob. 
Ecc.  144;  Moorson  v.  Moorson,  3 
Hagg.  Ecc.  107;  Rogers  v.  Rogers, 
3  llagg.  Ecc.  57;  Ross  v.  Ross,  L. 
R.  I  P.  &  D.  734- 
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evidence,*'®  it  must  amount  to  more  than  mere  suspicion." 

b.  Affection  of  Parties.  —  The  previous  conduct  and  affection  of 
the  party  charged  with  offenses,  for  his  spouse,  may  be  shown.*^* 

4.  Recrimination.  —  It  is  said  that  a  recriminatory  charge  of 
adultery  may  be  sustained  on  weaker  evidence  than  is  required  to 
support  an  original  suit  on  the  same  grounds.**^  But  this  has  been 
doubted  and  the  contrary  held.'" 

5.  Delay.  —  Presumptions.  —  A,  Generally.  —  Delay  in  bring- 
ing suit,  after  sufficient  knowledge  of  the  oft'ense  charged,  raises  a 
presumption  of  condonation  and  connivance,'^  or  in  cases  of  alleged 


66.  England. —  Hawkins  v.  Hawk- 
ins, 10  P.  D.  177;  Heyes  v.  Heyes, 
13  P.  D.  II. 

Connecticut.  —  Dennis  v.  Dennis,  68 
Conn.  186,  36  Atl.  34,  57  Am.  St. 
Rep.  95- 

Georgia.  —  Leary  v.  Leary,  18  Ga. 
696. 

Massachusetts.  —  Robbins  v.  Rob- 
bins,  140  Mass.  528,  5  N.  E.  837,  54 
Am.  Rep.  48S;  Morrison  v.  Morrison, 
136  Mass.  310. 

Micliigan.  —  Herrick  v.  Herrick,  31 
Mich.  298. 

Nezu  Jersey.  —  Cane  v.  Cane,  39 
N.  J.  Eq.  1^8;  Hedden  v.  Hedden,  21 
N.  J.   Eq.  61. 

NcTv  York.  —  Myers  v.  Myers,  41 
Barb.  114. 

67.  Peck  V.  Peck,  44  Hun  (N.  Y.) 
288. 

An  Agreement  to  Dismiss  a  charge 
of  adultery  and  rely  wholly  upon  a 
charge  cf  cruelty  does  not  necessarily 
show  collusion.  Holcomb  v.  Hol- 
comb,  ICO  Mich.  421,  59  N.  W.  170. 

Failure  to  Plead  in  Recrimination 
a  cause  of  divorce  on  which  a  peti- 
tion had  been  before  based,  coupled 
with  complainant's  failure  to  ask  for 
the  custody  of  the  children,  will  ex- 
cite a  strong  suspicion  of  coLusion, 
but  may  be  satisfactorily  explained. 
Drayton  v.  Drayton,  54  N.  J.  Eq. 
298,  38  Atl.  25. 

68.  Hawkins  v.  Hawkins,  10  P.  D. 
177;  Heyes  v.  Heyes,  13  P.  D.  11; 
Welch  V.  Welch,  50  Mo.  App.  395 ;. 
Cane  v.  Cane,  39  N.  J.  Eq.  148;  Van 
Aernam  v.  Van  Aernam,  i  Barb.  Ch. 
(N.  Y.)  375- 

Aversion    and    Unkindness But 

an  aversion  for,  or  unkindness  to- 
ward, the  spouse,  on  the  part  of  the 
alleged  conniving  party,  can  not  be 
shown    either   to   prove   collusion   or 

Vol.  IV 


overcome  the  presumption  against  it. 
Austin  V.  Austin,    10  Conn.  221. 

69.  Peck  V.  Peck,  44  Hun  288, 
citing  Forster  v.  Forster,  i  Hagg. 
Con.  153;  Astley  v.  Astley,  i  Hagg. 
Ecc.  714,  721. 

70.  Same  Degree  of  Proof But 

in  Pollock  v.  Pollock,  71  N.  Y.  137, 
it  was  held  that  the  language  of  the 
statute,  disentitling  one  party  to  a 
divorce  where  he  is  shown  to  be 
guilty  of  a  like  act  himself,  indicated 
that  the  recriminatory  charge  should 
be  proved  by  as  strong  evidence  as 
necessary  to  support  the  original 
action.  The  court  says  "  though  it 
has  been  said  in  England  that  the 
general  conduct  of  the  husband,  when 
plaintiff  in  action  seeking  a  divorce, 
is  quite  sufficient  to  support  a  plea  in 
bar,  though  insufficient  to  support 
an  original  accusation  of  adultery 
(Forster  v.  Forster,  i  Hagg.  C.  R- 
144),  this  has  not  received  entire  ac- 
ceptation there.  Thurton  v.  Thurton, 
3  Hagg.  338;  Goodall  v.  Goodall,  2 
Lee  384 ;  Sopwith  v.  Sopwith,  2  Sw. 
&  T.  160." 

And  see  Trigg  v.  Trigg,  (Tex.), 
18  S.  W.  313,  citing  Browne  Div. 
p.  84. 

Same  Corroboration  Required —  In 
Reid  V.  Reid,  21  N.  J.  Eq.  331.  it 
was  held  that  the  rule  requiring  cor- 
roboration of  a  party  must  be  applied 
to  a  charge  pleaded  in  bar.  See 
Derby  v.  Derby,  21  N.  J.  Eq.  36. 
This  rule  must  be  distinguished  from 
those  cases  in  which  the  complaining 
party  has  provoked  the  mistreatment, 
and  a  divorce  is  refused  him,  even 
though  his  conduct  would  not  furnish 
grounds  for  divorce. 

71.  England.  —  Nicholson  v.  Nich- 
olson, 3  P.  D.  53;  Short  V.  Short,  3 
P.  D.  193;  Mason  v.  Mason,  7  P.  D. 
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cruelty,  that  the  injury  was  not  serious  or  likely  to  recur." 

B.  Explanation.  —  These  presumptions  may,  however,  be  re- 
butted by  proof  of  a  sufficient  excuse  for  such  delay." 

C.  Against  Wife.  —  And  the  presumption  against  the  wife  is 
much  weaker  than  against  the  husband.'^'' 

V.  ALIMONY  AND  OTHER  ALLOWANCES. 

1.  Burden  of  Proof.  —  The  burden  of  proof  rests  upon  the  party 
seeking  alimony.''^ 

2.  Nature  of  the  Evidence.  —  The  evidence  to  support  an  appli- 
cation for  an  allowance  of  alimony  or  counsel  fees  consists  usually 
of  affidavits,"  sworn  pleadings,'^  or  oral  testimony,  or  it  may  be 


233 ;  Beauclerk  v.  Beauclerk,  L.  R. 
(1891)  P.  D.  189;  Heyes  v.  Heyes, 
13  P.  D.  II. 

Illinois.  —  Hitchins  v.  Hitchins, 
140  111.  326,  29  N.   E.  888. 

Michigan.  —  Reed  v.  Reed,  52 
Mich.  117,  17  N.  W.  720,  50  Am,  Rep. 
247. 

New  Hampshire.  —  Smith  v.  Smith, 
43  N.  H.  234. 

New  Jersey.  —  Yorston  v.  Yorston, 
32  N.  J.  Eq.  495,  (and  see  extended 
collection  and  statement  of  cases  in- 
volving delay,  in  note  to  this  case). 

New  York.  —  Williamson  v.  Wil- 
liamson, I  Johns.  Ch.  488. 

North  Carolina.  —  Whittington  v. 
Whittington,  19  N.   C.  64. 

72.  Soper  v.  Soper,  29  Mich.  305; 
Derby  v.  Derby,  21  N.  J.  Eq.  36. 

73.  England.  —  Newman  v.  New- 
man, 2  P.  D.  57 ;  Mason  v.  Mason, 
8  P.  D.  2,  overruling  s.  c.  7  P.  D. 
233;  Martin's  Divorce,  i  H.  L.  Cas. 
79;  Heaviside's  Divorce,  12  CI.  &  F. 
233,  and  note ;  Wilson  v.  Wilson,  L. 
R.  2  P.  &  D.  435- 

California.  —  Thomson  v.  Thom- 
son, 121   Cal.  II,  S3  Pac.  403. 

Maryland.— 'i.  G.  v.  H.  G.,  33  Md. 
401,  3  Am.  Rep.   183. 

Massachusetts.  —  Clark  v.  Clark, 
97  Mass.  331. 

New  Hampshire.  —  Fellows  v.  Fel- 
lows, 8  N.  H.  160. 

North  Carolina.  —  Schonwald  v. 
Schonwald,   Phil.  Eq.  215. 

Utah.  — Tuits  v.  Tufts,  8  Utah  142, 
30  Pac.  309,  16  L.  R.  A.  482.  See 
article  "  Marriage  "  for  effect  of  de- 
lay in  nullity  suits. 

74.    Reese  v.   Reese,  23   Ala.   783. 


And    see    cases    under    "  Condona- 
tion," supra. 

Against  the  Wife — In  Cummins 
V.  Cummins,  15  N.  J.  Eq.  138,  the 
wife  delayed  bringing  suit  for  nine 
years  after  knowledge  of  the  hus- 
band's adultery,  having  been  sep- 
arated by  agreement  most  of  that 
time.  Upon  his  attempting  to  reas- 
sert his  marital  privileges  she  filed  her 
petition.  It  was  held  that  such  facts 
raised  no  presumption  of  connivance 
or  condonation,  "  as  against "  the 
wife  "delay  will  rarely  furnish  evi- 
dence of  connivance  or  condonation," 
such  delay  may  be  "  not  only  ex- 
cusable but  meritorious."  Citing 
D'Aguilar  v.  D'Aguilar,  i  Hagg.  773; 
Ferrers  v.  Ferrers,  i  Hagg.  Con.  130. 

75.  Glasscock  v.  Glasscock,  94  Ind. 
163;  McFarland  v.  McFarland,  51 
Iowa  565,  2  N.  W.  269;  Blair  z: 
Blair,  74  Iowa  311,  37  N.  W.  385; 
Walling  V.  Walling,  16  N.  J.  Eq.  389. 

76.  Glenn  v.  Glenn,  44  Ark.  46; 
Shearin  v.  Shearin,  58  N.  C.  233; 
Bardin  v.  Bardin,  4  S.  D.  305.  56  N. 
W.  1,069,  46  Am.  St.  Rep.  791 ;  Camp- 
bell V.  Campbell,  21  Ky.  L.  Rep.  19. 
50  S.  W.  849;  ^iumby  v.  Mumby,  L. 
R.  I  P.  &  D.  701. 

Exception  to  Hule  Excluding  Par- 
ties' Statements — The  rule  exclud- 
ing the  admission  of  statements  of 
parties  in  divorce  suits  does  not  ap- 
ply to  the  testimony  taken  on  an  ap- 
plication for  alimony.  Wright  v. 
Wright,  3  Tex.  168. 

77.  McGee  v.  McGee,  lO  Ga.  477; 
Shearin  v.  Shearin.  58  N.  C.  233; 
Miller  v.  Miller,  75;  N.  C.  70;  Bardin 
V.   Bardin,  4   S.    D.   305.   56   N.   W. 
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by  a  combination  of  all.'^ 

3.  Temporary  Alimony.  —  A.  Marriage.  —  a.  Generally.  —  While 
marriage  must  be  either  admitted  or  proved,  presumptive  evidence 
is  generally  sufficient  to  justify  a  temporary  allowance  of  alimony  or 
suit  money.''" 


1,069,  46  Am.  St.  Rep.  791 ;  Bissell 
V.  Bissell,  3  How.  Pr.  (N.  Y.)  242; 
Snyder  v.  Snyder,  3  Barb.  (N.  Y.) 
621 ;  Weishaupt  v.  Weishaupt,  27 
Wis.  621 ;  Poillon  v.  Poillon,  75  App. 
Div.  536,  78  N.  Y.  Supp.  323 ;  Wright 
V.  Wright,  3  Tex.  168. 

Division  of  Property The  same 

rule  applies  to  the  division  of  com- 
munity property,  hence  there  must 
be  no  such  division  made  without 
evidence.  Hughes  v.  Kepley,  60  Kan. 
859,  58  Pac.  566;  Bohan  v.  Bohan, 
(Tex.  Civ.  App.),  56  S.  W.  959- 

Contempt  Proceedings.  —  On  the 
hearing  of  contempt  proceedings 
against  the  husband  for  failure  to 
pay  alimony,  the  burden  is  upon  him 
to  show  his  inability  to  comply  with 
the  order  allowing  alimony.  Hurd  v. 
Hurd,  63  Minn.  44^,  65  N.  W.  728; 
Holtham  v.  Holtham,  58  N.  Y.  St. 
130,  26  N.  Y.  Supp.  762.  But  see  In 
re  Cowden,  139  Cal.  244,  y^  Pac.  156. 

Withdrawn  Answer The  answer 

filed  by  the  husband  but  subsequently 
withdrawn  is  held  inadmissible  on 
the  issue  as  to  the  custody  of  the 
children.  Wilkinson  v.  Deming,  80 
III.  342,  22  Am.  Rep.  192. 

78.  Vinson  v.  Vinson,  94  Ga.  492, 
19  S.  E.  898;  Rogers  v.  Rogers,  103 
Ga.  763,  30  S.  E.  659. 

79.  Canada.  —  Bradley  v.  Bradlev, 

3  Chamb.  Ch.  (Ont.)  329;  McGrath 
V.  McGrath,  2  Chamb.  Ch.  (Ont.)  411. 

California.  —  Sharon  v.  Sharon,  75 
Cal.  I,  16  Pac.  345. 

Illinois.  —  Bowman  v.  Bowman,  24 
111.  App.  165. 

lona.  —  Shaw  v.  Shaw,  92  Iowa 
722,  61  N.  W.  368. 

Louisiana.  —  Fisk  v.  Fisk,  22  La. 
Ann.  401. 

Montana.  —  Finklestein  v.  Finkle- 
stein,  14  Mont,  i,  34  Pac.  1,090. 

New  York.  —  Collins  v.  Collins,  71 
N.  Y.  269,  80  N.  Y.  I. 

South  Dakota.  —  Bardin  v.  Bardin, 

4  S.  D.  305,  56  N.  W.  1,069,  46  Am. 
St.  Rep.  791. 

Rule  Stated.  — "The  principle  at 
the  bottom  is  this :     Where  marriage 
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in  fact  being  denied,  the  affirmative 
is  upon  the  party  claiming  to  be  the 
wife  to  show  that  an  actual  marital 
relation  ever  existed;  there  alimony 
will  be  denied  until  that  fact  is 
proven  to  the  satisfaction  of  the 
court,  or  is  admitted ;  for  it  is  upon 
the  existence  of  that  relation  along 
that  the  right  to  alimony  depends. 
Where  an  actual  marital  relation  has 
been  admitted  or  shown,  and  its  ex- 
istence in  law  is  sought  to  be  avoided 
by  some  fact  set  up  by  the  husband, 
and  it  devolves  upon  him  to  show 
that  fact,  there  alimony  will  be 
granted  until  that  fact  is  shown ;  for 
the  relation  actually  exists  upon 
which  the  right  to  alimony  depends, 
and  the  object  of  the  litigation  is  to 
annul  that  actual  relation  by  show- 
ing some  other  fact,  the  existence  of 
which  is  denied.  It  may  be  said,  too, 
that  for  the  purposes  of  an  applica- 
tion for  temporary  alimony  there  will 
not  need  that  the  fact  of  marriage  be 
so  conclusively  established  as  for  the 
purpose  of  permanent  alimony,  or 
any  other  ultimate  purpose  of  the 
action.  It  is  for  the  interest  of  so- 
ciety and  in  aid  of  public  policy  that 
where  the  married  relation  has  been 
in  fact  assumed,  it  should  not  easily 
and  capriciously  be  laid  aside:  and 
where  it  is  averred  by  the  putative 
wife  and  denied  by  the  al'eged  hus- 
band, if  she  makes  a  reasonably  plain 
case  of  its  existence,  she  should  be 
furnished  with  means  of  temporary 
support  and  of  conducting  the  suit 
until  the  truth  or  falsehood  of  her 
allegations  can  be  ascertained  by  the 
proofs  formally  taken  in  the  case." 
Brinkley  v.  Brinkley,  50  N.  Y.  184, 
10  Am.  Rep.  460. 

The  plaintiff's  affidavit  corroborated 
by  a  single  witness  was  held  a  suffi- 
cient showing  of  a  marriage,  notwith- 
standing the  husband's  denial.  Smith 
V.  Smith,  61  Iowa  138,  15  N.  W.  857. 

Exclnsion  of  Husband's  Evidence. 
In  Roberts  v.  Roberts,  114  Ga.  =;qo, 
40  S.  E.  702,  where  the  husband  ad- 
mitted  cohabitation,   but   denied  any 
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b.  Cohabitation  and  Repute  are  enough  to  satisfy  the  require- 
ment,^" but  must  amount  to  more  than  a  mere  adulterous  connec- 
tion.^^ 

,c.  Admission.  —  (l.)  De  Facto  Marriage.  —  When  the  husband  ad- 
mits a  de  facto  marriage,  but  denies  its  vahdity,  the  courts  generally 
refuse  to  inquire  into  the  merits  of  his  defense  before  making  a  tem- 
porary allowance. ^^ 

(2.)  Prior  Marriage.  —  If  the  wife,  however,  admits  a  previous 
marriage  the  burden  is  upon  her  to  establish  its  invalidity  or  disso- 
lution.^^ 

d.  Denial  by  Husband.  —  When  the  husband  makes  a  sworn 
denial  of  marriage  some  courts  apparently  require  more  than  pre- 
sumptive evidence  of  the  existence  of  the  relation  and  insist  upon 
reasonably  satisfactory  proof.^*  And  it  has  been  held  that  a  valid 
marriage  must  be  established  by  a  preponderance  of  the  evidence  in 
such  case.^' 


marriage,  it  was  held  error  to  ex- 
clude the  affidavit  of  a  third  party  in 
his  favor. 

80.  McFarland  v.  McFarland,  51 
Iowa  565,  2  N.  W.  269;  Smith  v. 
Smith,  I  Edw.  Ch.  (N.  Y.)  255; 
Bowman  v.  Bowman,  24  111.  App.  165. 

81.  York  V.  York,  34  Iowa  530; 
Collins  V.  Collins.  80  N.  Y.  i; 
Humphreys  v.  Humphreys,  49  How. 
Pr.   (N.  Y.)   140. 

82.  Canada.  —  Bradley  v.  Bradley, 
3  Chamb.  Ch.  (Ont.)  32-9;  McGrath 
V.    McGrath,   2    Chamb.    Ch.    (Ont.) 

Louisiana.  —  Fisk  v.  Fisk,  22  La. 
Ann.  401. 

Missouri.  —  Carroll  v.  Carroll,  68 
Mo.  App.  190. 

Montana.  —  Finklestein  v.  Finkle- 
6tein,  14  Mont,  i,  34  Pac.  1,090. 

New  Jersey.  —  Vandegrift  v.  Van- 
degrift,  30  N.  J.  Eq.  76. 

New  York.  —  Vincent    v.    Vincent, 

17  N.  Y.  Supp.  497;  Smith  v.  Smith, 
I  Edw.  Ch.  255. 

North  Carolina.  —  Lea  v.  Lea,  104 
N.  C.  603,  10  S.  E.  488,  17  Am.  St. 
Rep.  692. 

A  De  Facto  Marriage  Admitted. 
Where  the  husband  admits  the  exist- 
ence of  a  de  facto  marriage,  the  court 
will  refuse  to  receive  evidence  as  lo 
its  illegality  on  an  application  for  a 
temporary  alimony.     Frith    v.    Frith, 

18  Ga.  273,  63  Am.  Dec.  289;  but  in 
Roseberry  v.  Roseberry,  17  Ga.  139, 
where  the  husband  denied  the  legality 
of  the  alleged  marriage  on  the  ground 


of  a  prior  and  existing  marriage,  it 
was  no  error  to  admit  evidence  on 
this  point. 

Decree  of  Divorce — Where  the 
husband  produces  a  decree  of  divorce 
rendered  in  another  state,  in  support 
of  his  denial,  the  burden  is  upon  the 
wife  to  show  such  facts  "  as  can  be 
fairly  said  to  presumptively  show  the 
invalidity  "  of  such  decree.  Shaw  r. 
Shaw,  92  Iowa  722,  61  N.  W.  368. 

83.  Bardin  v.  Bardin,  4  S.  D.  305, 
56  N.  W.  1,069,  46  Am.  St.  Rep.  791 ; 
Freeman  v.  Freeman,  49  N.  J.  E^. 
102,  23  Atl.  113. 

84.  Carroll  v.  Carroll.  68  Mo, 
App.  190;  McKenna  v.  McKenna,  70 
111.  App.  340;  Finklestein  v.  Finkle- 
stein, 14  Mont.  I,  34  Pac.  1,090. 

Contra.  —  Schonwald  v.  Schon- 
wald,  Phil.  Eq.  (N.  C.)  215;  and 
see  cases  in  note  82  supra. 

An  unsworn  allegation  of  marriage 
is  not  a  sufficient  showing  when  de- 
nied under  oath.  Banks  v.  Banks, 
42  Fla.  362,  29  So.  318. 

The  wife's  allegations  and  affidavit 
as  to  the  existence  of  the  marriage, 
when  denied  by  the  husband,  are  an 
insufficient  showing.  Vrecland  v. 
Vreeland,  18  N.  J.  Eq.  43- 

85.  Preponderance  of  Evidence 
Necessary — In  Hite  v.  Hite,  124 
Cal.  389,  57  Pac.  227,  71  Am.  St. 
Rep.  82.  45  L.  R.  .\.  793.  where  the 
wife  alleged  and  made  a  showing  of 
a  de  facto  marriage,  but  the  husband 
produced  much  evidence  to  the  con- 
trary,  an   allowance     made    by     the 
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B.  Probable  Grounds. — a.  Generally.  —  Before  any  allowance 
will  be  made  the  petitioner  must  show  probable  grounds  for 
divorce  f^  but  such  showing  need  not  amount  to  proof  of  the  facts 
alleged. ^^ 

b.  Prima  Facie  Showing.  —  The  complaining  wife  must  present 
a  good  prima  facie  case,  when  the  court  will  generally  refuse  to  go 
further  into  the  merits  of  the  case.^*  And  it  has  been  said  that  the 
defendant's  denial  will  not  be  considered  except  in  settling  the 
amount.*^ 

c.  Wife  as  Defendant.  —  The  defendant  wife  is  not  entitled  to 
alimony  unless  she  sets  up  some  valid  defense,^"  but  she  need  not 


lower  court  was  set  aside  on  the 
ground  that  when  the  husband  de- 
ni-^s  marriage  the  wife  must  prove  it 
by  a  preponderance  of  the  evidence. 
But  see  strong  dissenting  opinion. 

86.  England.  —  Butler  v.  Butler,  I 
Lee  38. 

Arkansas.  —  Glenn  v.  Glenn,  44 
Ark.  46. 

Illinois.  —  Jenkins  v.  Jenkins,  91 
lil.  167. 

New  Jersey.  —  Glasser  v.  Glasser, 
28  N.  J.  Eq.  22. 

New  York.  —  Jones  v.  Jones,  2 
Barb.  Ch.  146;  Solomon  v.  Solomon, 

28  How.  Pr.  218;  Monk  v.  Monk,  7 
Rcbt.  153;  Desbrough  v.  Desbrough, 

29  Hun  592. 

Tennessee.  —  Burrow  v.  Burrow,  6 
Lea  499. 

Wisconsin.  —  Weishaupt  v.  Weis- 
hauDt,  27  Wis.  621. 

87.  McGee  v.  McGee,  10  Ga.  477; 
Wooley  V.  Wooley,  24  111.  App. 
431 ;  Brown  v.  Brown,  18  111.  App. 
445- 

88.  Colorado.  —  Daniels  v.  Dan- 
iels, 9  Colo.  133,  10  Pac.  57. 

Florida.  —  Phelan  v.  Phelan,  12 
Fla.  449. 

Mississippi.  —  Porter  v.  Porter,  41 
Miss.  116. 

Nezv  York.  —  Wright  v.  Wright,  i 
Edw.  Ch.  62;  Hallock  v.  Hallock,  4 
How.  Pr.  160;  Kennedy  v.  Kennedy, 
73  N.  Y.  369. 

North  Carolina.  —  Everton  v.  Ever- 
ton,  50  N.  C.  202;  Taylor  v.  Taylor, 
40  N.  C.  528;  Sparks  v.  Sparks.  75 
N.  C.  319. 

Ohio.  —  Edwards  v.  Edwards, 
Wright  308. 

Tennessee.  —  Lishev  v.  Lishey,  2 
Tenn.  Ch.  i. 

Eebntting   Evidence   Inadmissible. 
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In  Shearin  v.  Shearin,  58  N.  C.  233, 
it  is  held  error  to  allow  the  defendant 
to  read  his  answer  or  introduce 
affidavits  in  rebuttal  of  the  wife's 
claim  for  alimony. 

Where  the  wife  makes  a  showing 
of  some  competent  evidence  of  the 
husband's  guilt,  temporary  alimony  is 
allowed.  Gray  v.  Gray.  60  N.  Y.  St. 
225,  28  N.  Y.   Supp.  856. 

Bona  Fides  of  Suit.  —  Refusal  to 
Hear  Evidence.  —  In  Sv/earingen  v. 
Swearingen,  18  Ga.  316,  the  refusal 
of  the  court  to  hear  evidence  as  to 
the  bojia  fide  character  of  the  wife's 
suit  was  held  error. 

An  application  for  temporary  ali- 
mony in  an  action  for  separation  re- 
quires a  stronger  support  than  in  an 
action  for  absolute  divorce.  Bissell 
V.  Bissell,  3  How.  Pr.  (N.  Y.)  242. 

89.  Story  v.  Story,  Walk.  Ch. 
(Mich.)  421;  Wright  v.  Wright,  i 
Edw.  Ch.   (N.  Y.)  62. 

Husband's    Denial Mere     denial 

by  the  husband  of  the  wife's  allega- 
tions will  not  prevent  an  allowance 
for  temporary  alimony,  if  the  wife's 
pleadings  show  a  meritorious  action, 
and  the  court  is  satisfied  that  she  is 
proceeding  in  good  faith.  Harding 
V.  Harding,  144  111.  588,  32  N.  E. 
206,  21  L.  R.  A.  310. 

90.  Wood  V.  Wood,  2  Paige  Ch. 
(N.  Y.)  108;  Osgood  V.  Osgood,  2 
Paige  Ch.    (N.  Y.)   621. 

Failure  to  Deny —  Where  the  wife 
fails  to  deny  the  statements  in  the 
husband's  answer  charging  her  with 
misconduct,  and  there  is  serious 
doubt  of  her  ultimate  success,  her 
application  will  be  denied.  Carpen- 
ter V.    Carpenter,    19   How.   Pr.    (N. 

Default  Conclusive —  After  a  bill 
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establish  its  merit  by  proof. ''^  Her  affidavit  is  ordinarily  sufficient.''- 
To  overcome  her  denial  of  the  charges  the  husband  must  show  her 
guilt  beyond  a  reasonable  doubt.^^ 

C.  Husband's  Ability.  —  The  burden  is  on  the  petitioning  wife 
to  show  the  husband's  ability  to  pay  an  allowance,®*  and  his  failure 
to  provide  for  her.''^ 

D.  Wife;'s  Inability.  —  She  must  likewise  prove  her  lack  of  suf- 


filed  by  a  husband  against  the  wife 
for  separation  has  been  taken  as 
confessed,  the  charges  therein  are  to 
be  taken  as  true  for  the  purpose  of 
the  suit,  so  far  as  relates  to  aHmony 
or  to  an  allowance  for  the  expenses 
of  the  defense.  Perry  r.  Perry,  2 
Barb.   Ch.    (N.  Y.)   285. 

91.  Wood  V.  Wood,  2  Paige  Ch. 
(N.  Y.)  108;  Strong  v.  Strong,  5 
Robt.  (N.  Y.)  612;  Glaser  v.  Glaser, 
36  Misc.  231,  72,  N.  Y.  Supp.  284; 
Rublinsky  v.  Rublinsky,  24  N.  Y. 
Supp.  920;  Leslie  v.  Leslie,  6  Abb. 
Pr.   (N.  Y.)    (N.  S.)   193- 

92.  Quincy  v.  Quincy,  lO  N.  H. 
272. 

93.  Levy  v.  Levy,  29  Misc.  374. 
60  N.  Y.  Supp.  485 ;  Stearns  v. 
Steams,  22,  App.  Div.  630,  53  N.  Y. 
Supp.  348;  Cohen  v.  Cohen.  11  Misc. 
704,  2>2  N.  Y.  Supp.  1,082;  Frickel  v. 
Frickel,  4  ]Misc.  382,  24  N.  Y.  Supp. 

483. 

A  verdict  against  the  alleged  para- 
mour in  suit  by  the  husband  for  crim- 
inal conversation  is  not  even  pre- 
sumptive evidence  against  the  de- 
fendant wife  when  seeking  tempo- 
rary alimony.  Williams  v.  Williams, 
3  Barb.  Ch.  (N.  Y.)  628. 

94.  Ross  V.  Ross,  47  Mich.  185,  10 
N.  W.  193 ;  Daniels  v.  Daniels,  g 
Colo.  133,  ID  Pac.  657;  Blair  v.  Blair, 
74  Iowa  311,  2)7  N.  W.  385;  Becker 
V.  Becker,  15  111.  App.  247;  Poillon 
V.  Poillon,  75  App.  Div.  536,  78  N. 
Y.  Supp.  2>22>- 

In  Jenkins  v.  Jenkins,  69  Ga.  483, 
it  was  held  error  to  exclude  the  hus- 
band's evidence  as  to  his  pecuniary 
condition  after  admitting  like  evi- 
dence on  behalf  of  the  wife.  But  see 
Daniels  v.  Daniels,  9  Colo.  133,  10 
Pac.  657. 

Admission  of  Ability An  ad- 
mission by  the  husband  that  he  is  an 
able-bodied  man  is  sufficient  evidence 
to  support  an  allowance  of  alimony, 

50 


although  he  denies  his  ownership  of 
any  property.     Muse  v.  Muse,  84  N. 

c.  35. 

Where  the  husband  fails  to  file  an 
answer  to  the  wife's  petition  he  will 
not  be  allowed  the  privilege  of  cross- 
examination  or  to  contradict  her 
evidence.  Constable  v.  Constable,  L. 
R.  2  P.  &  D.  17. 

Evidence  as  to  Necessaries — To 
support  an  allowance  of  temporary 
alimony  it  is  not  essential  that 
evidence  as  to  the  wife's  necessaries 
should  have  been  received.  Jeter  v. 
Jeter,  36  Ala.  391. 

Where  the  only  evidence  of  the 
husband's  ability  was  a  third  party's 
opinion  that  he  must  earn  $25.00  or 
$30.00  per  week,  but  he  was  not  sure 
that  the  husband  held  a  position,  but 
he  seemed  to  be  employed  as  book- 
keeper or  cashier  for  a  company 
named ;  it  was  held  that  there  was  no 
evidence  on  which  any  allowance 
could  be  made.  Randall  v.  Randall, 
29  Misc.  423,  60  N.  Y.  Supp.  718. 

Presumption  of  Ownership  and 
Value.  —  Where  the  testimony  shows 
that  the  husband  was  in  possession  of 
considerable  real  and  personal  prop- 
erty, in  the  absence  of  other  show- 
ing such  property  is  presumed  to  be 
his.     Ayers  v.  Ayers.  41  111.  App.  226. 

Where  the  husband  objects  to  an 
allowance  of  alimony,  on  appeal,  he 
will  be  relieved  only  when  he  shows 
by  convincing  and  entirely  satis- 
factory proof  his  inability.  Ward  v. 
Ward,  21  N.  Y.  Supp.  795. 

On  Appeal Absence  of  Evidence. 

In  Becker  v.  Becker.  15  111.  App.  247, 
an  award  of  temporary  alimony  was 
reversed  because  there  was  no  evi- 
dence in  the  record  of  the  husband's 
ability  to  pay  it.  But  see  Hart  v. 
Hart,    (Colo.),   7i   Pac.   35. 

95.  McCloskey  v.  McCloskey,  68 
Mo.  App.  199;  Anshutz  v.  Anshutz, 
16  N.  J.  Eq.  162. 
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ficient  separate  estate,^^  unless  by  statute  the  burden  is  placed  on 
the  husband  of  showing  her  resources.'*'  The  presumptions  as  to 
her  possessing  any  property  or  income  depend  upon  the  changes 
made  in  the  common  law  property  relations  of  husband  and  wife.^* 

E.  Wife's  Misconduct.  —  Evidence  of  the  wife's  misconduct  is 
not  admissible  on  the  question  of  allowing  temporary  alimony .^^ 

4.  Attorney's  Fees.  —  Evidence  as  to  the  proper  amount  of  an 
allowance  for  attorney's   fees  is  admissible  in  some  jurisdictions/ 


96.  Ross  V.  Ross,  47  Mich.  185, 
10  N.  W.  193 ;  Rose  v.  Rose,  53  Mich. 
585,  19  N.  W.  195;  Daniels  v. 
Daniels,  9  Colo.  133,  10  Pac.  657; 
Bradley  v.  Bradley,  3  Chamb.  Ch. 
(Ont.)  329;  Poillon  v.  Poillon,  75 
App.  Div.  536,  78  N.  Y.  Supp.  z^2,- 

Contra — Where  the  wife's  affida- 
vits show  the  husband's  ability,  in  the 
absence  of  any  proof  that  she  has 
separate  property,  alimony  is  allowed. 
Glenn  v.  Glenn,  44  Ark.  46. 

Where  the  wife  has  a  separate  es- 
tate, a  decree  for  temporary  alimony 
will  not  be  sustained  on  appeal,  un- 
less it  appears  that  the  value  of  such 
separate  estate  was  shown,  either  by 
evidence  or  by  a  report  of  the  regis- 
ter made  upon  a  reference  for  that 
purpose.     Jeter  v.  Jeter,  2>^  Ala.  391. 

97.  Powell  V.  Lilly,  24  Ky.  L. 
Rep.  193,  68  S.  W.  123. 

98.  Presumption  of  Property. 
In  Ross  V.  Ross,  47  Mich.  185,  10 
N.  W.  193,  it  is  said  that  under  the 
modern  statutes  there  is  no  presump- 
tion that  the  wife  has  no  property. 
But  in  Hammond  v.  Hammond,  i 
Clarke  Ch.  (N.  Y.)  151,  it  is  held 
that,  in  the  absence  of  any  showing 
to  the  contrary,  the  presumption  is 
that  all  of  the  property  belongs  to  the 
husband. 

No  Presumption. —  There  is  no 
presumption  that  a  married  woman, 
16  years  a  wife,  has  any  property. 
Ayers  v.  Ayers,  41  111.  App.  226. 

Under  a  statute  giving  the  hus- 
band the  control  of  the  community 
property,  the  presumption  is  that  the 
wife  has  no  income.  Wright  v. 
Wright,  3  Tex.  168.  See  also  Mudd 
V.  Mudd,  98  Cal.  320,  ^^  Pac.  114. 

99.  Porter  v.  Porter,  41  Miss. 
116;  Cooper  V.  Cooper,  185  111.  163, 
56  N.  E.  1,059. 

Admissible  Only  to  Bar  Claim. 
In  Fowler  v.  Fowler,  4  Abb.  Pr.  (N. 
Y.)  411,  it  was  held  that  evidence  of 
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the  wife's  misconduct  is  admissible 
only  when  "  so  glaring  that  no  aid 
could  be  given  her  to  prosecute  her 
suit." 

The  refusal  to  hear  evidence  as  to- 
the  misconduct  of  the  wife  on  an  ap- 
plication for  temporary  alimony  is 
not  error.  Methvin  v.  Methvin,  15 
Ga.  97,  60  Am.  Dec.  664. 

But  where  the  court  allows  the 
petitioner  to  introduce  evidence  as  tO' 
the  cause  of  the  separation,  it  is  error 
to  exclude  the  husband's  evidence  on 
the  same  point.  Rogers  v.  Rogers,. 
103  Ga.  763,  30  S.  E.  659. 

1.  Jeter  v.  Jeter,  36  Ala.  391 ; 
Whitney  v.  Whitney,  7  Bush  (Ky.) 
520;  Blair  v.  Blair,  74  Iowa  311,  2>7 
N.  W.  385;  Ayers  z\  Ayers,  41  111. 
226.  And  see  Patterson  v.  Patterson, 
74  N.  Y.  St.  502,  38  N.  Y.  Supp.  637. 

Opportunity  to  Be  Heard.  —  In 
Schneider  v.  Schneider,  23  Ky.  L. 
Rep.  1,154,  64  S.  W.  845,  it  was  held 
that  the  husband  was  entitled  to  in- 
troduce evidence  as  to  the  proper 
amount  of  attorney's  fees.  The  court 
says  :  "  The  question  of  a  reasonable 
fee  must,  like  any  other  question,  be 
determined  by  the  evidence,  as  to 
which  each  party  must  have  oppor- 
tunity to  be  heard." 

Evidence  as  to  Reasonableness. 
In  Rogers  v.  Rogers,  103  Ga.  763,  30 
S.  E.  659,  it  is  held  error  to  receive 
testimony  as  to  the  reasonableness 
of  attorneys'  fees  based  on  the  sup- 
position that  four  attorneys  were 
necessary. 

The  best  evidence  of  the  wife's 
ability  to  pay  her  own  attorney's  fees 
is  the  fact  that  she  has  secured  and 
paid  for  such  services  with  money 
borrowed  on  the  strength  of  her  own 
credit.  Loveren  v.  Loveren,  100  Cal. 
493,  35  Pac.  87. 

Gratuitous  Services.  —  An  agree- 
ment by  an  attorney  to  give  his  serv- 
ices to  the  wife  gratuitously  is  com- 
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but  in  others  it  is  held  that  the  court  need  not  take  testimony  on  this 
point. - 

5.  Permanent  Alimony.  —  A.  Marriage.  —  Stronger  and  more 
conckisive  evidence  as  to  marriage  is  required  to  support  an  appli- 
cation for  permanent  alimony  than  for  a  temporary  allowance.^ 

B.  Husband's  Resources.  —  a.  Generally.  —  A  decree  for  per- 
manent alimony  is  only  justified  by  clear  and  definite  evidence  as  to 
the  husband's  ability  and   resources.* 

b.  At  Time  of  Separation.  —  Evidence  of  his  income  and  re- 
sources at  the  time  of  separation  is  admissible.^ 

C.  Wife's  Misconduct.  —  a.  Prior  to  Divorce.  —  The  wife's 
misconduct  previous  to  the  decree  of  divorce  may  be  shown  on  the 
hearing  as  to  the  amount  of  permanent  alimony.^ 


petent  evidence  on  the  question  of 
the  necessity  for  an  allowance  for 
counsel  fees.  Mudd  v.  Mudd,  98  Cal. 
320,  33  Pac.  114. 

2.  Peyre  v.  Pevre,  79  Cal.  336,  21 
Pac.  838;  McCloskey  v.  :McCloskey, 
68  ]\Io.  App.  199. 

Testimony    Unnecessary In    De 

IJamosas  v.  De  Llamosas.  62  N.  Y. 
618,  it  was  held  that  proof  of  the 
value  of  an  attorney's  services  was 
unnecessary.  "  The  court  could  de- 
termine from  its  own  experience  and 
from  the  facts  and  circumstances  of 
the  case,  as  they  appeared  to  it  from 
the  pleadings  and  other  papers  and 
proceedings,  what  was  a  reasonable 
fee." 

3.  Collins  z:  Collins,  71  N.  Y. 
269;  Bardin  v.  Bardin,  4  S.  D.  305, 
56  N.  W.  1,069,  46  Am.  St.  Rep.  791 ; 
Vincent  v.  Vincent,  16  Daly  534,  17 
N.  Y.  Supp.  497.  See  supra  "  Mar- 
riage," also  the  general  article 
"  Marriage." 

4.  Phelan  z:  Phelan,  12  Fla.  449, 
citing  2  Hagg.  Con.  199,  3  Hagg. 
Con.  472,  5  Eng.  Ecc.  472,  5  Eng. 
Ecc.   186,  2  Phillim.  40. 

Definite  Evidence  Necessary Ev- 
idence that  the  defendant  husband 
had  at  previous  periods  been  in  pos- 
session of  certain  sums  of  money ; 
evidence  of  the  number  of  hands  he 
worked ;  that  he  was  a  good  farmer ; 
worked  good  land  ;  made  good  crops  ; 
was  prudent,  economical  and  not  ad- 
dicted to  the  spending  of  money;  and 
what  one  of  his  neighbors  made, 
clear  of  expense,  from  his  farm  dur- 
ing the  two  preceding  years ;  with- 
out evidence  that  the  defendant  had 
any  money  on  hand  at  the  time,  or 


within  any  short  time  before,  is  too 
uncertain  and  indeterminate  to  war- 
rant a  verdict  for  any  amount  of 
alimony.     Price    v.    Price,     22     Tex. 

334- 
Evidence     as     to      Income — But 

where  the  lower  court's  finding 
shows  the  husband's  ow-nership  of 
certain  property,  it  is  unnecessary 
that  any  evidence  as  to  his  annual 
income  should  have  been  received. 
Schmidt  z'.   Schmidt.  26   Mo.  235. 

Property  Acquired  Subsequent  to 
Divorce.  —  In  a  proceeding  for  ali- 
inony  it  is  competent  for  the  wife  to 
show  that  the  husband  has  received 
accessions  of  property  by  inheritance 
since  the  date  of  the  divorce.  Co.x 
v.    Cox,   20   Ohio    St.   439. 

Decree  for  a  Legacy —  In  proceed- 
ings to  fix  the  amount  of  alimony, 
the  admission  in  evidence  of  a  de- 
cree in  favor  of  the  husband  for  a 
legacy,  over  objections  by  him  on 
the  ground  that  he  had  released  his 
interest  in  the  decree,  but  without 
proof  of  the  fact  or  time  of  such 
release,  was  held  proper.  Cralle  v. 
Cralle,  84  Va.   198,  6  S.  E.   12. 

In  Horning  v.  Horning,  107  ]\Iich. 
587,  65  N.  W.  555,  it  was  held  error 
to  exclude  evidence  as  to  a  lumber- 
ing contract  owned  by  the  husband 
which  had   several   years  to   run. 

Pension.  —  Evidence  that  the  hus- 
band received  a  pension  was  held 
competent  in  Hedrick  v.  Hedrick,  128 
Ind.  522,  26  N.   E.  768. 

5.  Logan  v.  Logan,  90  Ind.  107. 
And  see  Dougan  z;.  Dougan,  (Minn.), 
97  N.  W.  122. 

6.  Canada.  —  Severn  v.  Severn,  7 
Grant.  Ch.    (Can.)    109. 
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b.  S^ibsequent  to  Divorce.  —  But  evidence  of  her  misconduct  sub- 
sequent to  a  decree  of  divorce  is  inadmissible/ 

D.  Husband's  Misconduct.  —  The  misconduct  of  the  husband 
is  competent  evidence  in  determining  the  amount  of  permanent 
ahmony.^ 

E.  Order  oi?  Proof.  —  Evidence  as  to  the  question  of  permanent 
ahmony  should  not  be  admitted  until  a  decree  for  divorce  has  been 
determined  upon.'' 

6.  Custody  of  Children.  —  All  the  circumstances  of  the  parties, 
their  character,  conduct  and  ability  may  be  shown  in  determining  the 
proper  custody  of  the  children.^"  Their  competency  may  be  proved 
by  admissions.^^ 

7.  Annulment  of  Decree.  —  A  decree  of  divorce  will  not  be 
annuled  except  upon  very  clear  and  convincing  evidence.^- 

VI.  WITNESSES. 
1.  Number  Of.  —  The  old  ecclesiastical  practice  was  to  refuse  a 


Alabama.  —  Jeter  v.  Jeter,  36  Ala. 
391;  Jones  V.  Jones,  95  Ala.  443,  11 
So.  II,  18  L.  R.  A.  95. 

Indiana.  —  Tumbleson  v.  Tumble- 
son,  79  Ind.  558. 

Illinois.  —  Stewartson  v.  Stewart- 
son,  15  111.  145. 

Kentucky.  —  Wilmore  v.  Wilmore, 
15  B.  Mon.  49;  Dejarnet  v.  Dejar- 
net,  5  Dana  499. 

Michigan.  —  Adams  v.  Seibley,  115 
Mich.  402,  72,  N.  W.  377- 

Nciv  Fo;-/e.  —  Peckford  v.  Peck- 
ford,  I  Paige  274;  Burr  v.  Burr,  7 
Hill  207. 

Wisconsin.  —  Varney  v.  Varney,  58 
Wis.  19,  16  N.  W.  36. 

On  an  application  for  permanent 
alimony  subsequent  to  the  decree  of 
divorce,  it  was  held  error  to  admit 
the  same  evidence  as  to  the  wife's 
misconduct  which  had  been  used  on 
the  trial  for  divorce.  Reavis  v. 
Reavis,  2  111.  242. 

7.  Forrest  v.  Forrest,  9  Abb.  Pr. 
(N.  Y.)  289,  citing  the  following 
English  cases:  Sidney  v.  Sidney,  3 
P.  Wms.  269;  Blount  v.  Winter,  3 
P.  Wms.  276;  Seagrave  v.  Seagrave, 
13  Ves.  Jr.  439. 

8.  Rea  v.  Rea,  53  Mich.  40,  18  N. 
W.  551 ;  Forest  v.  Forest,  3  Abb.  Pr. 
(N.  Y.)  144.  But  see  Morse  v. 
Morse,  25  Ind.  156. 

9.  Janvrin  v.  Janvrin,  59  N.  H. 
23 ;  Van  Derbeck  v.  Van  Derbeck, 
(Wis.),  83  N.  W.  150. 
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10.  Evans  V.  Evans,  (Tenn.),  57 
S.  W.  367. 

In  a  suit  for  divorce  against  the 
wife,  founded  upon  other  causes  than 
adultery,  evidence  as  to  the  alleged 
adultery  of  the  wife,  discovered  since 
filing  the  bill,  was  held  competent  as 
afifecting  the  question  of  alimony  and 
the  custody  of  the  children.  The 
court  said,  "  it  was  competent  for 
the  court,  and  its  duty,  to  inquire 
into  all  the  facts  and  circumstances 
touching  the  character,  temper  and 
conduct  of  the  parties,  and  un- 
restricted by  the  issue  formed  by  the 
pleadings."  Helden  v.  Helden,  7 
Wis.  296. 

Modification  of  Decree — Previous 
Misconduct.  —  In  a  proceeding  to 
modify  a  decree  giving  the  wife 
custody  of  the  child,  proof  of  the 
wife's  misconduct  previous  to  the 
decree  is  inadmissible,  even  as  tend- 
ing to  illustrate  the  facts  occurring 
afterwards.  Dubois  v.  Johnson,  96 
Ind.  6;  but  in  Wilson  v.  Elliott, 
(Tex.),  7Z  S.  W.  946,  it  was  held 
that  evidence  of  such  previous  mis- 
conduct, if  of  such  a  nature  as  to  be 
corroborative  of  subsequent  miscon- 
duct, would  be  admissible. 

11.  Cornelius  v.  Cornelius,  31 
Ala.  479;  Dubois  v.  Johnson,  96 
Ind.  6. 

12.  Bomsta  v.  Johnson,  38  Mmn. 
230,  36  N.  W.  341 ;  Lord  v.  Lord,  66 
Me.  265 ;  Sloan  v.  Sloan,  102  111.  581 ; 
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divorce  on  the  uncorroborated  testimony  of  one  witness. ^^  But  at 
present,  except  by  statute/*  no  such  rule  obtains/^  and  one  witness 
is  enough  if  sufficiently  credible.^® 

2.  Parties.  —  A.  Competency.  —  a.  At  Common  Lazv.  —  The 
parties  to  a  divorce  suit  were  wholly  incompetent  as  witnesses  at 
common  law.^''     But  this  doctrine  has  been  modified  bv  some  courts 


Dunn  V.  Dunn,  4  Paige  (N.  Y.) 
425. 

13.  See  II  Bish.  Mar.  Div.  & 
Sep.,  %772,- 

14.  By  statute,  in  Kentucky,  the 
testimony  of  two  witnesses,  or  one 
witness  and  strong  corroborating  cir- 
cumstances, is  necessary  to  sustain  a 
charge  of  adultery  or  lewdness.  Stib- 
bins  V.  Stibbins,  i  Met.  (Ky.)  476; 
McCampbell  v.  McCampbell,  103  Ky. 
745,  46  S.  W.  18.  And  testimony 
that  the  defendant  wife  left  home 
with  a  man  other  than  her  husband 
and  remained  away  over  night  is  not 
sufficient  corroboration  of  a  witness 
WHO  testified  directly  to  acts  of  lewd- 
ness. Schneider  v.  Schneider,  23  Ky. 
L.  Rep.   1,154,  64  S.  W.  845. 

Default In    Illinois,    by    statute, 

in  case  of  default  a  divorce  cannot 
be  decreed  unless  more  than  one  wit- 
ness has  been  examined  in  open 
court.  Suesemilch  v.  Suesemilch,  43 
111.  App.  573. 

15.  Stibbins  v.  Stibbins,  i  Met. 
(Ky.)  476;  Marous  v.  Marous,  86 
111.  App.  597. 

16.  Bray  v.  Bray,  6  N.  J.  Eq.  628, 
overruling  6  N.  J.  Eq.  506.  And  see 
Brown  v.  Brown,  63  N.  J.  Eq.  348, 
50  Atl.  608;  Scheffling  v.  Scheffling, 
44  N.  J.  Eq.  438,  IS  Atl.  577,  note 
16;  Miller  v.  Miller,  20  N.  J.  Eq.  216; 
Beadleston  v.  Beadleston,  20  N.  Y. 
St.  21,  2  N.  Y.  Supp.  809. 

Adultery.  — In  Haggard  v.  Hag- 
gard, 62  Iowa  82,  17  N.  W.  178,  a  di- 
vorce for  adultery  was  refused  be- 
cause the  witness,  though  testifying 
to  the  fact  directly,  appeared  from 
the  circumstances  unworthy. 

Corroboration  by  Circumstances. 
When  a  single  witness  is  corrobo- 
rated by  circumstances  it  is  sufficient 
in  spite  of  defendant's  denial. 
Marous  v.   Marous,  86  111.  App.  597. 

Denial  by  Defendant.  —  In  Derby 
V.  Derby,  21  N.  J.  Eq.  36,  where 
adultery  was  sworn  to  by  a  single 
witness  and  defendant  denied  it,  the 


proof  was  held  insufficient.  But  the 
court  refused  to  hold  that  the  testi- 
mony of  a  single  witness  would  not 
"  in  any  case  be  sufficient  proof  to 
sustain  a  decree  of  divorce,  because 
denied  by  the  defendant  upon  oath. 
In  such  case  the  conclusion  must  de- 
pend upon  the  probability  of  the 
story,  the  character  of  the  witness, 
and  consistency  of  his  evidence,  and 
perhaps  somewhat  on  the  character 
of  the  defendant." 

Witness   of   Loose   Character In 

Ginger  v.  Ginger,  L.  R.  i  P.  &  D.  37, 
a  divorce  for  adultery  was  refused 
on  the  testimony  of  one  witness,  be- 
cause of  the  suspicious  circum- 
stances, the  court  saying:  "It  is  a 
serious  responsibility  to  undertake  to 
separate  man  and  wife  on  the  un- 
supported testimony  of  one  witness, 
and  that  a  woman,  by  her  own  ad- 
mission,   of    loose    character." 

17.  District  of  Columbia.  —  Bur- 
dette  z:  Burdette,  2  Mack.  469; 
Bergheimer  v.  Bergheimer,  17  App. 
D.  C.  381. 

Florida.  —  Burns  z'.  Burns,  13  Fla. 
369;    McGill  r.   McGill,    19   Fla.   341. 

Kansas.  —  Shepherd  v.  Shepherd, 
4  Kan.  App.  546,  45  Pac.  658. 

Kentucky.  —  Fightmaster  v.  Fight- 
master,  22  Ky.  L.  Rep.  1,512,  60  S. 
W.  918;  Boreing  v.  Boreing,  24  Ky. 
L.  Rep.  1,288,  71  S.  W.  431- 

Louisiana.  —  Dillon  v.  Dillon,  t,2 
La.  Ann.  643;  Dospit  v.  Ehringer,  32 
La.  Ann.  i,i74- 

Maine.  —  Woodruff  v.  Woodruff. 
II  Me.  475;  Dwelly  v.  Dwelly,  46 
Me.  377- 

Mississiffpi.  —  Anonymous,  58 
IMiss.   15. 

r^jroj.  —  Stafford  v.  StaflFord,  41 
Tex.  in;  Cornish  v.  Cornish,  56 
Tex.  564. 

I'crmont.  —  Quinn  v.  Quinn,  16 
Vt.  426;  Manchester  v.  Manchester, 
24  Vt.  649. 

Virginia.  —  Engleman  f.  Engle- 
man,  97  Va.  487,  34   S.   E.  50.     See 
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on  the  grounds  of  necessity  and  justice  where  the  facts  are  known 
only  to  the  parties/^  or  because  divorce  proceedings  are  not  gov- 
erned by  common  law  rules.^*' 

b.  By  Statute.  —  (A.)  Generally.  —  Statutes  in  many  states  have 
Avholly  or  partially  removed  this  disability  so  far  as  derived  from  the 
general  incompetency  of  parties.-" 


also  Bailey  v.  Bailey,  21  Gratt.  43 ; 
Latham  v.  Latham,  30  Gratt.  307. 

Nullity  Suit — The  same  rule  is 
applied  in  nulhty  suits  unless  it  is 
apparent  from  the  beginning  that  the 
marriage  is  void.  Lacoste  v.  Guid- 
roz,  47  La.  Ann.  295,  16  So.  836. 
See  article  "  Marriage." 

Actions  for  Alimony —  So  in  ac- 
tions for  alimony  without  divorce 
the  parties  are  incompetent.  Selders 
v.  Selders,  9  Kan.  App.  428, 
58  Pac.  1,038,  following  Litowich  v. 
Litowich,  19  Kan.  451,  27  Am.  Rep. 

145- 

18.  Rie  V.  Rie,  34  Ark.  37;  Kurtz 
V.  Kurtz,  38  Ark.  119;  Scarborough 
v.  Scarborough,  54  Ark.  20,  14  S.  W. 
1,098;  Gardner  v.  Gardner,  104  Tenn. 
410,  58  S.  W.  342,  78  Am.  St.  Rep. 
924 ;  Spitz's  Appeal,  56  Conn.  184, 
14  Atl.  776,  7  Am.  St.  Rep.  303 ;  and 
see  dissenting  opinion  in  Shepherd 
V.  Shepherd,  4  Kan.  App.  546,  45 
Pac.  658. 

19.  Minnesota.  —  True  v.  True,  6 
J\linn.  458. 

Missouri.  —  Moore  v.  Moore,  51 
Mo.  118. 

Nebraska.  —  Faller  v.  Faller,  10 
Neb.  144,  4  N.  W.  1,036;  Paden  v. 
Paden,  28  Neb.  275,  44  N.  W.  228. 

Neic  York.  —  Southwick  v.  South- 
wick,  49  N.  Y.  510. 

North  Carolina.  —  Green  v.  Green, 
131  N.  C.  533,  42  S.  E.  954,  92  Am. 
St.  Rep.  788. 

Ohio.  —  Westerman  v.  Wester- 
man,  25   Ohio  St.  500. 

Pennsylvania.  —  Flattery  v.  Flat- 
tery, 88  Pa.  St.  27;  Seitz  v.  Seitz,  170 
Pa.  St.  71,  32  Atl.  578. 

Tennessee.  —  Evans  v.  Evans. 
(Tenn.),  57  S.  W.  367;  Hickerson  v. 
Hickerson,   (Tenn.),  52  S.  W.  1,019. 

Washington.  —  Summerville  v. 
Summerville,  31  Wash.  411,  72  Pac. 

84. 

Wisconsin.  —  Hays  v.  Hays,  19 
\\h.  182. 

Common  Law  Not  Applicable —  In 


Warner  v.  Warner,  69  N.  H.  137,  44 
Atl.  908,  Carpenter,  J.,  says.  "  '  The 
jurisdiction  in  cases  of  divorce  a 
vinculo  matrimonii  is  unknown  to 
the  common  law,  .  .  .  and  is  ex- 
ercised in  modes  unknown  to  the 
common  law.'  ...  In  the  trial 
the  court  has  never  been  governed 
by  strict  rules  of  evidence  or  practice, 
and  has  always  exercised  a  broad 
discretion,  as  well  in  the  admission  of 
evidence  as  in  other  respects.  .  .  . 
Although,  by  the  common  law,  a 
party  to  a  civil  action  could  not  tes- 
tify, the  testimony  of  the  parties  in 
divorce  cases  was  always  received. 
Poor  V.  Poor,  8  N.  H.  307.  3io,  314; 
Quincy  v.  Quincy,  10  N.  H.  272, 
274-277;  Smith  V.  Smith,  12  N.  H. 
80,  81 ;  Kimball  v.  Kimball,  13  N.  H. 
222,  224,  225 ;  ]\Iasten  v.  Masten,  15 
N.  H.  159,  161 ;  Corson  v.  Corson,  44 
N.  H.  587,  588;  Melvin  v.  Melvin,  58 
N.  H.  569,  571.  The  necessity  for 
the  testimony  of  the  parties  in  order 
to  secure  the  administration  of  jus- 
tice between  them  was  no  greater  than 
in  many  common-law  actions.  It 
warranted  the  judicial  abrogation  of 
the  established  rules  of  evidence  no 
more  in  one  case  than  in  the  other. 
The  testimony  was  received  not 
merely  because  it  was  necessary,  as 
in  many  cases  it  was  not,  but  on  the 
ground  that  the  court  was  not  bound 
under  the  statute  by  the  strict  rules 
of  evidence." 

20.  England.  — U.  v.  P..  L.  R.  3 
P.  &  D.  126;  Hebblewaithe  v.  Heb- 
blewaithe,  L.  R.  2  P.  &  D.  29;  Board- 
man  V.  Boardman,  L.  R.  i  P.  &  D. 
233;  Ross  V.  Ross,  L.  R.  I  P.  &  D. 
629;  Bland  v.  Bland,  L.  R.  i  P.  & 
D.  513. 

Alabama.  —  Bickley  v.  Bickley, 
(Ala.),  34  So.  946. 

Colorado.  — Stehb'ms  v.  Anthony, 
S  Colo.  348. 

Georgia.  — Ring  v.  Ring,  (Ga.), 
44  S.  E.  861. 
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(B.)  Privilege. —  vSuch  statutes,  however,  do  not  render  competent 
privileged  communications  between  husband  and  wife."  Communi- 
cations between  them,  however,  are  sometimes  admissible  as  in 
themselves  cruel  acts."  And  in  many  states  the  privilege  only 
extends  to  communications  confidential  in  their  nature.'^ 

(C.)  Removing  Disability  of  Interest.  —  Statutes  in  general  terms 
removing  the  disability  imposed  upon  parties  or  persons  otherwise 
interested  in  civil  suits  are  construed  not  to  include  divorce  pro- 
ceedings,-* for  reasons  based  upon  public  policy,  unless  thev  contain 


///;no/.y.— Jenkins  v.  Jenkins,  86 
111.  340. 

Indiana.  —  Smith  v.  Smith,  77  Ind. 
80.  See  Morse  v.  Morse,  2;  Ind. 
156. 

Iowa.  —  Lewis  v.  Lewis,  7=;  Iowa 
669,  2,7  N.  W.   166. 

Kansas.  — hcaoh  v.  Leach,  46  Kan. 
724,  27   Pac.    131. 

Massachusetts.  —  Foss  v.  Foss,  12 
Allen  26. 

Michigan.  —  Cross  v.  Cross,  55 
Mich.  280,  21  N.  W.  309;  Ortman  ^v. 
Ortman,  92  Mich.  172,  52  N.  W.  619. 

21.  Castello  v.  Castello,  41  Ga. 
613;  Smith  V.  Smith,  77  Ind.  80; 
Seitz  V.  Seitz,  170  Pa.  St.  71,  32  Atl. 
578;  Briggs  V.  Briggs,  (R.  I.),  26 
Atl.    198. 

Accompanying  Act  of  Desertion. 
The  fact  that  such  communications 
accompany  and  explain  an  act  of 
desertion  will  not  remove  the  incom- 
petency of  a  party  to  testify  to  them. 
Fuller  V.  Fuller,  177  Mass.  184,  58 
N.  E.  588,  83  Am.  St.  Rep.  273. 
Letters,  however,  containing  such 
communications  are  admissible  when 
offered  by  one  of  the  parties.  Bailey 
V.  Bailey,  21  Gratt.  (Va.)  43;  Driver 
V.  Driver,  (Ind.),  52  N.  E.  401. 

22.  Fowler  v.  Fowler,  :i^  N.  Y. 
St.  746,  II  N.  Y.  Supp.  419. 

limitation  Criticised In  Schier- 

stein  V.  Schierstein,  68  Mo.  App.  205, 
the  court,  while  acquiescing  in  the 
rule  that  private  communications  are 
inadmissible,  criticises  it,  saying: 
"  Thus  if  a  husband  charges  his  wife 
with  infidelity  in  the  presence  of  an- 
other, the  wife  may  testify  to  it,  but 
if  he  denounces  her  privately  as  a 
strumpet,  it  is  regarded  as  a  confi- 
dential disclosure.  This  limitation 
is  at  least  open  to  criticism,  and  in 
our  opinion  not  well  founded  in  rea- 
son. The  policy  of  allowing  parties 
to  a  divorce  suit  to  testify  is  a  doubt- 


ful one,  but  if  adopted  they  should 
be  permitted  to  give  in  evidence  all 
conversations  or  communications  be- 
tween themselves  which  have  a  direct 
tendency  to  prove  or  disprove  the 
alleged  grounds  of  divorce." 

Contra.  —  Ayers  v.  Ayers,  28  Mo. 
App.  97;  King  V.  King,  42  Mo.  App. 
454- 

23.  See  article  "  Privilege." 

A  Brutal  and  Boastful  Admission 
is  not  a  privileged  communication. 
Seitz  V.  Seitz,  170  Pa.  St.  71,  32  Atl. 
578. 

A  Pretended  Confession  by  the 
husband  made  for  the  purpose  of  in- 
ducing a  similar  confession  from  the 
wife,  is  not  privileged.  Fowler  v. 
Fowler,  zi  N.  Y.  St.  746,  11  N.  Y. 
Supp.   419. 

24.  McGill  V.  McGill,  19  Fla.  341 ; 
Marsh  v.  Marsh,  29  N.  J.  Eq.  296; 
Rivenburgh  v.  Rivenburgh.  47  Barb. 
(N.  Y.)  419;  Stafford  v.  Stafford,  41 
Tex.  Ill;  Manchester  v.  Manchester, 
24  Vt.  649;  Bergheimer  v.  Berg- 
heimer,  17  App.  D.  C.  381 ;  Wells  v. 
Wells.   T,2,  N.  J.  Eq.  4. 

Reason  for  Incompetency "  The 

objection  to  the  admissibility  of  the 
wife  does  not  rest  solely  upon  her 
interest  as  a  party  to  the  proceedings. 
Its  foundation  is  in  tlic  public  good. 
It  strikes  deeper  than  mere  questions 
of  interest,  and  is  based  upon  reasons 
of  public  policy.  The  rule  of  the 
common  law  is,  that  '  husband  and 
wife  cannot  be  witnesses  for  each 
other,  because  their  interests  are 
identical,  nor  against  each  other,  on 
grounds  of  public  policy,  for  fear  of 
creating  distrust  and  sowing  dissen- 
sions between  them  and  occasioning 
perjury.'  "  Dwelly  v.  Dwcllv.  46  Me. 
277- 

Husband    or    Wife    of   Party A 

statute  removing  the  disability  of  the 
husband    or    wife    of    an    interested 
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exceptions-^  or  other  provisions"^  indicating  such  a  legislative  intent. 
The  contrary  has  been  held,  however.^^ 

(D.)  As  TO  Adultery.  —  (a.)  Generally.  —  Where  adultery  is  the 
ground  alleged,  statutes  in  some  states  render  the  parties  incompe- 
tent as  witnesses  against  each  other,  except  to  prove  the  marriage 
and  disprove  the  adultery.*® 

(b.)  Disproving  Adultery. — Under  this  exception  a  party  may  tes- 
tify to  any  facts  tending  to  disprove  the  facts  advanced  to  support 
the  charge,  or  to  avoid  the  inferences  to  be  drawn  therefrom. ^^ 

(E.)  Personal  Wrong  or  Injury.  —  A  statute  making  husband  and 
wife  incompetent  as  witnesses  for  or  against  each  other  except  in 
cases  of  personal  w'rong  or  injury  done  by  one  to  the  other  renders 
them  competent  in  divorce  suits. '° 

(F.)  Compelling  Testimony.  —  In  some  states  one  party  may  be 
compelled  to  testify  for  the  other.^^ 


party  is  held  not  to  apply  to  divorce 
suits.  Cornish  v.  Cornish,  56  Tex. 
564- 

25.  Exceptions.  —  In  Hays  v. 
Hays,  19  Wis.  186,  it  was  held  that 
the  exceptions  enumerated  in  such  a 
statute  excluded  the  idea  of  any  im- 
plied exceptions.  Since  divorce  suits 
did  not  appear  among  the  exceptions, 
parties  to  them  were  held  competent. 

26.  Stebbins  v.  Stebbins,  5  Colo. 
348. 

27.  }kIoore  v.  Moore,  51  Mo.  118; 
Berlin  v.  Berlin,  52  Mo.  151,  and  see 
Southwick  V.  Southwick,  49  N.  Y. 
510. 

28.  Cook  V.  Cook,  46  Ga.  308; 
Woolfolk  V.  Woolfolk,  53  Ga.  661; 
Doughty  V.  Doughtv,  2>^  N.  J.  Eq.  2>^  ; 
Bland  v.  Bland,  L.  R.  i  P.  &  D.  513; 
Marsh  v.  Marsh,  29  N.  J.  Eq.  296; 
Franz  v.  Franz,  32  N.  J.  Eq. 
483;  Stefifens  v.  Stefifens,  ^2  N.  Y. 
St.  643,  II  N.  Y.  Supp.  424;  Budd  v. 
Budd,  55  App.  Div.  113,  67  N.  Y. 
Supp.  43 ;  Perkins  v.  Perkins,  88  N. 
C.  41;    Mich.    Comp.    Stat.    §8,652. 

Such  evidence  cannot  be  consid- 
ered, even  though  no  objection  is 
made  to  its  admission.  Fanning  v. 
Fanning,  49  N.  Y.  St.  234,  20  N.  Y. 
Supp.  849. 

Not  Considered.  —  But,  when  ap- 
parently not  considered  by  the  court 
below,  its  admission  is  no  ground  for 
setting  aside  the  decree.  Engleman 
V.  Engleman,  97  Va.  487,  34  S.  E.  50- 

Competent  for  Other  Party —  In 
Bailey  v.  Bailey,  41  Hun  (N.  Y.) 
424,    such    statute    was    held    not    to 
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render  the  parties  incompetent  for 
each  other. 

Cruelty  and  Adultery  Joined. 
Where  the  complaint  alleges  cruelty 
and  the  cross  complaint  charges  adul- 
tery, the  parties  are,  notwithstand- 
ing, competent  as  to  the  cruelty.  De 
Meli  V.  De  Meli,  120  N.  Y.  485,  24 
N.  E.  996,  17  Am.  St.  Rep.  652. 

Such  testimony  may  take  the  form 
of  mere  denial.  Goldie  v.  Goldie,  39 
Misc.  389,  79  N.  Y.   Supp.  357. 

Under  this  provision  plaintiff  is 
incompetent  to  testify  to  the  venue 
of  the  offense,  or  the  residence  of 
the  parties.  Dickinson  v.  Dickinson, 
45  N.  Y.  St.  22^,  18  N.  Y.  Supp.  485. 

Unconstitutional  Statute — A  stat- 
ute permitting  parties  to  divorce  suits 
to  testify  was  held  unconstitutional 
in  Shepard  v.  Shepard,  4  Kan.  App. 
546,  45  Pac.  658. 

Co«fra.  — Bland  v.  Bland,  L.  R.  i 
P.  &  D.  513- 

29.  Steffens  v.  Steffens,  33  N.  Y. 
St.  643,  II  N.  Y.  Supp.  424;  Stevens 
V.  Stevens,  27  N.  Y.  St.  602,  8  N.  Y 
Supp.  47. 

Cross-Examination,  —  Where  a 
party  denies  adultery  with  one  per- 
son he  can  be  cross-examined  as  to 
the  adultery  alleged  with  others. 
Brown  v.  Brown,  L.  R.  3  P.  &  D. 
198. 

30.  Stebbins  v.  Stebbins,  5  Colo 
348,  and  see  Aloore  v.  Moore,  51  Mo 
118;  Berlin  v.  Berlin,  52  Mo.   151- 

31.  Costello  V.  Costello,  191  Pa. 
St.  379,  43  Atl.  240;  Jennings  v.  Jen- 
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(G.)  Sworn  Answer.  —  Under  the  equity  practice,  a  sworn  answer 
is  evidence  for  the  defendant.^-  But  statutes  have  generally 
changed  this  rule.^^ 

B.  Corroboration.  —  a.  Generally.  —  A  divorce  will  not  gen- 
erally be  decreed  on  the  uncorroborated  testimony  of  the  complain- 
ant." But  by  some  courts  this  is  not  regarded  as  an  inflexible 
rule.^^     In  other  jurisdictions  corroboration  is  required  by  statute.^*^ 


nings,  L.  R.  I  P.  &  D.  35;  Anderson 
V.  Anderson,  L.  R.   i   P.  &  D.  512. 

32.  Latham  v.   Latham,  30  Gratt. 

(Va.)  307;  Throckmorton  v.  Throck- 
morton, 86  Va.  768,  II  S.  E.  289, 
and  see  Stibbins  v.   Stibbins,   i    Met. 

(Ky.)  476;  Van  Inwagen  v.  Van 
Inwagen,  86  Mich.  233,  49  N.  W.  154. 

33.  Coursey  v.  Coursey,  60  111. 
186;  Moyler  v.  Moyler,  11  Ala.  620; 
Hughes  V.  Hughes,  19  Ala.  307; 
Richmond  v.  Richmond,  10  Yerg. 
(Tenn.)  343;  True  v.  True,  6  :\Iinn. 
458. 

34.  Harris  v.  Harris,  2  P.  &  D. 
77;  Tate  v.  Tate,  26  N.  J.  Eq.  55 1 
Shafto  V.  Shafto,  28  N.  J.  Eq.  34; 
Doughty  V.  Doughty,  32  N.  J.  Eq. 
32;  Herold  v.  Herold,  47  N.  J.  Eq. 
2X0,  20  Atl.  375,  9  L.  R.  A.  696; 
Garcin  v.  Garcin,  62  N.  J.  Eq.  189, 
50  Atl.  71  ;  Tracey  v.  Tracey,  (N.  J. 
Eq.),  43  Atl.  713;  True  v.  True.  6 
Minn.  458,  and  see  Cummins  v.  Cum- 
mins, 47  Neb.  872.  66  N.  W.  858. 

Sexual  abuse  is  not  sufficiently  es- 
tablished by  the  uncorroborated  tes- 
timony of  the  plaintiff.  "  It  is  diffi- 
cult to  make  affirmative  proof  of 
such  a  charge  because  of  the  privacy 
which  decency  imposes  upon  such  in- 
cidents ;  but  it  must  be  remembered 
that  all  the  wrongfulness  attributable 
to  such  misconduct  is  a  matter  of  de- 
gree, and  that  proof  that  there  was 
no  excess,  which  may  be  the  sole 
defense,  is  even  more  difficult." 
Weigel  V.  Weigel,  60  N.  J.  Eq.  322, 
47  Atl.    183. 

No  Application.  —  Such  statute  has 
no  application  where  the  cruelty  con- 
sisted in  a  false  charge  of  unchastity. 
The  wife's  testimony  as  to  her  suffer- 
ing is  sufficient  because  the  suffering 
is  presumed  from  such  a  charge. 
Haley  7'.  Haley,  (Cal.),  14  Pac.  92. 

35.  Flattery  v.  Flattery,  88  Pa. 
St.  27. 

Corroboration  Unnecessary.  —  In 
Robbins  v.  Robbins,  100  Mass.  150, 
97    Am.    Dec.    91,    Gray,   J.,   says: 


"The  rule,  upon  which  the  judges 
have  usually  acted  in  these  cases,  of 
not  granting  a  divorce  upon  the  un- 
corroborated testimony  of  the  libel- 
lant,  is  merely  a  general  rule  of  prac- 
tice, and  not  an  inflexible  rule  of 
law.  .  .  .  But  sometimes  no 
other  evidence  exists  or  can  be  ob- 
tained. The  parties  are  made  com- 
petent witnesses  by  statute,  and  there 
is  no  law  to  prevent  the  finding  of  a 
fact  upon  the  testimony  of  a  party 
whose  credibility  and  good  faith  are 
satisfactorily  established."  So  in 
Sylvis  V.  Sylvis,  11  Colo.  319,  17 
Pac.  912,  it  is  said,  "  we  know  of  no 
inflexible  rule  in  this  state  which 
precludes  the  granting  of  a  divorce 
upon  the  uncorroborated  testimony 
of  the  plaintiff  in  the  suit.  Each  case 
must  depend  upon  the  facts  shown, 
whether  by  one  or  more  than  one 
witness.  When  the  evidence  is  suffi- 
cient to  convince  the  mind  of  the 
truthfulness  of  the  allegations  upon 
which  the  divorce  is  asked,  such  evi- 
dence is  all  that  the  law  requires." 

36.  California.  —  Hagle  v.  Hagle, 
74  Cal.  608.  16  Pac.  518;  Reid  v. 
Reid,  112  Cal.  274,  44  Pac.  564; 
Haley  v.  Haley,  67  Cal.  24,  7  Pac.  3; 
Kuhl  V.  Kuhl,  124  Cal.  57,  56  Pac. 
629. 

lozva.  —  Potter  v.  Potter,  75  Iowa 
211,  39  N.  W.  270. 

Marylatid.  —  Goodhues  v.  Good- 
hues,  90  Md.  292,  44  Atl.  990. 

Michigan.  —  Ortman  v.  Ortman,  92 
Mich.  172,  52  N.  W.  619. 

Minnesota.  —  Wcstphal  v.  West- 
phal,  81  Minn.  242,  83  N.  W.  988. 

Discretion     of     Trial     Court In 

Illinois,  the  statute  requires  the  cause 
of  divorce  to  be  fully  proved  by  re- 
liable witnesses.  Under  such  law  the 
credit  to  be  given  to  the  parties  is. 
largely  a  matter  of  discretion  with 
the  court.  Lorenz  v.  Lorenz,  93  II}. 
376;  Jenkins  v.  Jenkins,  86  111.  340; 
Wilcox  V.  Wilcox,   16  111.   App.  580. 

In  Bryan  v.  Bryan,  137  Cal.  XIX, 
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b.  Jurisdictional  Facts.  — The  rule  applies  to  the  necessary  juris- 
dictional facts  as  well  as  to  the  grounds  of  divorce.^^ 

c.  Nature  of  Corroboration.  —  This  requirement  is  satisfied  by 
corroborating  circumstances,^^  if  they  are  sufficiently  connected  with 
and  explanatory  of  the  acts  alleged,^®     The  declarations  and  admis- 


70  Pac.  304,  the  court  refused  to  dis- 
turb a  decree  of  divorce  founded 
upon  the  uncorroborated  testimony  of 
the  plaintiff,  saying:  "The  court 
below,  by  the  finding,  gave  credence 
to  the  many  acts  narrated  by  the 
plaintiff,  and  under  the  rule  we  can- 
not disturb  the  finding." 

37.  McShane  v.  McShane,  45  N. 
J.  Eq.  341,  19  Atl.  465. 

Domicil.  —  In  Hunter  v.  Hunter, 
(N.  J.  Eq.),  53  Atl.  221,  plaintiff  had 
recently  acquired  a  residence  in  the 
jurisdiction  and  immediately  applied 
for  a  divorce.  His  uncorroborated 
testimony  was  held  insufiicient  to 
overcome  the  presumption  that  such 
residence  was  for  the  purpose  of 
getting  a  divorce.  The  court  says : 
"  When  the  rule  requiring  corrobora- 
tion is  applied  to  the  proof  of  the 
jurisdictional  fact  of  residence,  it  is 
plain  that  it  does  not  apply  with 
equal  force  to  all  kinds  of  cases. 
.  .  .  It  seems  to  me  that  the 
complainant's  testimony  in  regard  to 
his  residence  has  less  force  and  re- 
quires more  corroboration  in  this 
particular  class  of  divorce  cases  than 
in  any  other." 

38.  Circumstances  Sufficient.  —  In 
Evans  V.  Evans,  41  Cal.  103,  where 
the  circumstances  tended  to  cor- 
roborate the  plaintiff,  the  court  says : 
"  The  statute  does  not  define  to  what 
extent  the  corroboration  must  go. 
In  the  very  nature  of  the  case  it  will 
be  impossible  to  lay  down  any  gen- 
eral rule  as  to  the  degree  of  cor- 
roboration which  will  be  requisite. 
Hence  the  statute  only  requires  that 
there  shall  be  some  corroborating 
evidence."  See  also  Venzke  v. 
Venzke,  94  Cal.  225,  29  Pac.  449. 

So  in  Andrews  v.  Andrews,  120 
Cal.  184,  52  Pac.  298,  the  court  says  : 
"  It  is  sufficient  corroboration  if  a 
considerable  number  of  important 
and  material  facts  are  so  testified  to 
by  other  witnesses,  or»there  is  other 
evidence,  circumstantial  or  direct, 
which    strongly    tends    to    strengthen 
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and  confirm  the  statements  of  the 
plaintiff." 

When  the  husband  occupies  the 
same  bed  with  his  wife  over  night, 
though  with  his  clothes  on,  her  tes- 
timony as  to  intercourse  is  suffi- 
ciently corroborated  by  the  circum- 
stances, in  spite  of  his  denial.  Todd 
V.  Todd,  (N.  J.  Eq.),  37  Atl.  766; 
and  see  Graham  v.  Graham,  50  N.  J. 
Eq.  701,  25  Atl.  358. 

The  conduct  of  the  guilty  party 
after  the  act  charged  may  be  suffi- 
cient to  corroborate  the  plaintiff's 
direct  testimony.  Flavell  v.  Flavell, 
20  N.  J.  Eq.  211. 

Marks    of    Violence Where    the 

plaintiff's  testimony  as  to  the  only 
act  of  violence  was  indirectly  cor- 
roborated by  her  son,  who  saw  the 
marks  on  her  throat  shortly  after, 
this  was  sufficient,  since  it  was  ap- 
parently the  only  corroboration  pos- 
sible. Roelke  v.  Roelke,  103  Wis. 
204,  78  N.  W.  923. 

Indirect     Corroboration In     an 

action  by  a  wife  for  a  divorce  on  the 
ground  of  habitual  drunkenness  of 
her  husband,  although  there  was  no 
direct  corroboration  of  her  testimony 
to  the  effect  that  he  acquired  the 
habit  after  marriage,  yet,  as  the  tes- 
timony of  the  other  witnesses  tended 
indirectly  to  establish  that  claim,  this 
was  held  sufficient  corroboration. 
Lewis  V.  Lewis,  75  Iowa  669,  37  N.  . 
W.  166. 

39.  Connection  With  Acts  Al- 
leged. —  In  Lyon  v.  Lyon,  62  Barb. 
(N.  Y.)  138,  where  the  corroborat- 
ing circumstances  occurred  three 
years  prior  to  the  act  in  question,  it 
is  said :  "  An  event  which  happens 
before  another  cannot  be  said  to 
furnish  any  evidence  that  the  latter 
event  occurred.  .  .  .  There  is  no 
connection  between  the  two  events, 
and  neither  can  be  said  to  give  cor- 
roboration to  the  other.  .  .  . 
When  the  courts  require  confessions 
to  be  supported  by  collateral  facts, 
those  facts  must  be  such  as  tend  to 


DIVORCE. 


795 


sions  of  the  defendant  are  considered  enough  by  some  courts  ;*"  but 
others  have  held  the  contrary.'*^ 

d.  Extent  of  Corroboration.  —  Such  corroboration  must  be  as  to 
facts  sufficient  to  warrant  a  divorce."  But  it  need  not  extend  to 
every  act  alleged.'*^ 

C.  Denial  by  Defendant.  —  Weight. — When  the  statements 
of  the  parties  are  balanced  against  each  other  the  defendant's  denial 
usually  prevails.**  But  its  weight  depends  largely  upon  the  cred- 
ibility of  the  opposing  witnesses  as  well  as  of  the  defendant,  and  the 
circumstances  under  which  it  is  made.*'^     A  mere    denial    will    not 


prove  the  adultery  charged  in  the 
bill  —  not  unimportant  facts  having 
no  direct  connection  with,  or  hearing 
on,  the  issue  between  the  parties." 

40.  Absence  of  Collusion.  —  In 
the  absence  of  collusion  "  the  atti- 
tude and  declarations  of  the  defend- 
ant to  various  parties  .  .  .  are  in 
themselves  a  sufficient  corroboration." 
McMullin  V.  McAIullin,  (Cal.),  72, 
Pac.  8g8.  And  see  Smith  v.  Smith, 
iig  Cal.  183,  48  Pac.  730,  51  Pac. 
183 ;  White  v.  White,  86  Cal.  21Q,  24 
Pac.  996. 

41.  Hughes  V.  Hughes,  44  Ala. 
•698. 

42.  Potter  v.  Potter,  75  Iowa  211, 
39  N.  W.  270;  Goodhues  v.  Good- 
hues,  90  Md.  292,  44  Atl.  990;  Anon- 
ymous, 17  Abb.  Pr.  (N.  Y.)  48.  And 
see  cases  note  following. 

Contra ^Acts  Not  Alleged But 

in  Westphal  v.  Westphal,  81  Minn. 
242,  83  N.  W.  988,  corroboration  only 
as  to  acts  not  alleged  in  the  com- 
plaint was  held  a  sufficient  compli- 
ance with  the  statute. 

43.  Schipper  v.  Schipper,  57  111. 
App.    170. 

One  Act. —  Under  the  statute  re- 
quiring corroboration  it  is  "  not 
necessary  that  the  plaintiff's  testi- 
mony be  corroborated  as  to  every 
fact  and  circumstance  testified  to ;  it 
is  enough  if  there  be  corroboration 
as  to  some  fact  or  facts  which  is  or 
are  sufficient  to  support  the  action." 
Cooper  V.  Cooper,  88  Cal.  45,  25 
Pac.  1,062:  Wolff  V.  Wolff,  102  Cal. 
433.  36  Pac.  767. 

44.  Arkansas.  —  Rie  v.  Rie,  34 
Ark.  37. 

Illinois.  —  Jenkins  v.  Jenkins,  86 
111.  340;  Duberstein  v.  Duberstein, 
171   111.   133,  49  N.   E.   316. 

Micliigan.  —  Ortman  z'.  Ortman,  92 
Mich.  172,  52  N.  W.  619. 


Missouri.  —  Robinson  v.  Robinson, 
65  Mo.  App.  216. 

Nebraska.  —  Paden  z\  Paden,  28 
Neb.  275,  44  N.  W.  228. 

Nezi'  Jersey.  —  Mayer  v.  Mayei*,  21 
N.  J.  Eq.  246;  Mount  v.  IMount,  15 
N.  J.  Eq.  162,  82  Am.  Dec.  276; 
Daeters  v.  Daeters,  ( N.  J.  Eq.),  38 
Atl.  950;  Wood  V.  Wood,  63  N.  J. 
Eq.  688,  S3  Atl.  51- 

IVasliington.  —  McDougall  v.  Mc- 
Dougall,  5  Wash.  802.  ^2  Pac.  749. 

45.  Graham  v.  Graham,  50  N.  J. 
Eq.  701,  25  Atl.  358;  Fuller  v.  Fuller, 
41  N.  J.  Eq.  460;  Flavell  v.  Flavell, 
20  N.  J.  Eq.  211;  Maben  v.  Maben, 
72  Iowa  658,  34  N.  W.  462 ;  Welke  v. 
Welke,  44  N.  Y.  St.  21,  17  N.  Y. 
Supp.  298. 

The  direct  testimony  of  the  para- 
mour will  not  overcome  the  denial 
by  the  defendant.  Hedden  v.  Hed- 
den,  21   N.  J.  Eq.  61. 

Single  Witness.  —  The  evidence  of 
a  single  witness,  uncorroborated  and 
improbable  in  its  details,  is  not  suffi- 
cient to  establish  a  charge  of  adul- 
tery, against  the  evidence  of  the  de- 
fendant and  his  alleged  paramour, 
fully  and  explicitly  denying  the  truth 
of  the  charge.  Scheffling  v.  Schef- 
fling,  44  N.  J.  Eq.  438.  15  Atl.  577; 
Larrison  z\  Larrison,  20  N.  J.  Eq. 
100;  Berckmans  v.  Berckmans,  16  N. 
J.  Eq.  122 ;  Throckmorton  z'.  Throck- 
morton, 86  Va.  768,  II  S.  E-289. 

Appearance  of  Defendant.  —  In 
Black  z:  Black.  30  X.  J.  Eq.  215, 
where  a  letter  appeared  to  be  in  de- 
fendant's handwriting  and  experts 
and  others  so  testified,  but  defendant 
denied  authorship,  the  court  say.^ : 
"  When  the  defendant  swears  he  did 
not  write  this  letter,  he  speaks  con- 
cerning a  fact  of  which  his  knowl- 
edge is  more  perfect  than  that  of 
any    other    witness,    or     of     all     the 
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overcome  an  otherwise  strong  case..*«  And  sometimes  a  divorce 
is  granted  on  the  plaintiff's  testimony  in  spite  of  the  defendant's 
denial,"  while  his  failure  to  deny  an  alleged  offense  is  a  strong 
circumstance  against  him  in  a  contested  case.*^ 

3.  Particeps  Criminis.  —  The  testimony  of  a  particeps  criminis  in 
adultery,  while  competent,"*®  is  regarded  with  suspicion,  and  usually 
requires  corroboration  by  other  witnesses    or    by    circumstances.^"* 


others.  If  his  bearing  in  this  case 
has  been  that  of  an  honest  witness, 
and  his  testimony  as  a  whole  seems 
to  be  reasonable,  probable  and  truth- 
ful, and  if,  notwithstanding  the 
strong  bias  of  his  deep  interest,  he 
has  appeared  wilHng  to  tell  the  whole 
truth,  whether  it  help  or  hurt  him, 
his  evidence  must,  in  virtue  of  its 
intrinsic  force,  outweigh  any  amount 
of  counter  proof  consisting  of  opinion 
merely." 

Denial  of  Corroborated  Acts — The 
denial  by  the  defendant  of  cruel  acts 
witnessed  by  others  weakens  the 
strength  of  his  denial  of  acts  testified 
to  by  the  complainant  alone.  Schip- 
per  V.  Schipper,  57  111.  Apo.  170. 

46.  Abel  V.  Abel,  89  Iowa  300,  56 
N.  W.  442;  Marous  v.  Marous,  86 
111.  App.  597;  Rawson  v.  Rawson,  37 
111.  App.  491 ;  Whitenack  v.  White- 
nack,  36  N.  J.  Eq.  474 ;  Woodward  v. 
Woodward,  41  N.  J.  Eq.  224,  4  Atl. 
424;  Kastendiek  v.  Kastendeik,  (N. 
J.   Eq.),  35   Atl.   744. 

Corroboration  by  Paramour. —The 
denial  of  the  wife  .  .  .  when  it 
is  uncorroborated  by  any  evidence, 
save  that  of  the  alleged  paramour, 
cannot  be  relied  on  to  break  down  an 
otherwise  established  case.  McGrail 
V.  McGrail,  48  N.  J.  Eq.  532,  22  Atl. 
582. 

47.  Bryan  v.  Bryan,  137  Cal. 
XIX,  70  Pac.  304;  Wilcox  v.  Wil- 
cox, 16  111.  App.  580;  Bolen  v.  Bolen, 
25  N.  Y.  St.  165,  6  N.  Y.  Supp.  164. 
Credibility  for  Jury. —  In  Flat- 
tery V.  Flattery,  88  Pa.  St.  27,  it  is 
said:  "The  parties  were  examined 
in  open  court,  where  their  credibility 
could  be  judged  of  by  their  conduct 
and  appearance.  The  law  has  made 
the  libellant  a  competent  witness. 
Whether  credible,  was  a  question  for 
the  jury  and  not  for  the  court.  That 
she  was  flatly  contradicted  by  her 
husband  did  not  take  the  case  away 
from  the  jury,   is   clear.     It  may  be 
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that  the  credibility  of  the  wife,  and 
the  want  of  credibility  of  the  hus- 
band, were  as  clear  to  the  minds  of 
the  jury  as  the  light  of  noonday. 
On  what  principle,  then,  shall  we 
say,  though  the  law  has  made  her 
competent,  and  has  carried  her  testi- 
mony into  the  jury  box,  she  was  not 
to  be  believed,  and  that  the  testimony 
was  legally  insufficient?  This  was  a 
matter  for  the  legislature  in  passing 
the  law,  not  for  us." 

48.  Westphal  v.  Westphal,  81 
Minn.  242,  83  N.  W.  988;  Adkins  v. 
Adkins,  63  Mo.  App.  351 ;  McCarthy 
V.  McCarthy,  143  N.  Y.  235,  38  N. 
E.  288. 

In  Bohnert  v.  Bohnert,  95  Cal.  444, 
30  Pac.  590,  where  the  plaintiff  de- 
nied condonation,  but  did  not  deny 
all  the  circumstances  from  which  it 
might  have  been  inferred,  it  was 
held  that  the  probability  of  his  story 
was  a  question  for  the  trial  court. 

49.  Brown  v.  Brown,  5  Mass.  320; 
INIoulton  V.  Moulton,  13  Me.   no. 

Contrary  to  Public  Policy.  —  But 
in  Simmons  v.  Simmons,  13  Tex. 
468,  the  court,  while  not  directly  hold- 
ing such  testimony  mcompetent,  com- 
ments on  its  pernicious  tendency  and 
say :  "  We  believe  that  policy  for- 
bids his  (paramour)  being  sworn  at 
all  in  such  cases,  when  the  prospect 
of  advancing  the  truth  falls  infinitely 
short  of  the  evil  that  would  be  most 
likely  to  result  from  his  swearmg 
at  all." 

50.  England.  —  Ciocci  v.  Ciocci, 
26  Eng.  L.  &  Eq.  604. 

Alabama.  —  Bickley  v.  Bickley, 
(Ala.),  34  So.  946. 

Arkansas.  — V^ynt  v.  Payne,  42 
Ark.  235. 

California.  — Br tr\o\.  v.  Brenot,  102 
Cal.  294,  36  Pac.  672. 

Kentucky.  — ^\z.ns  v.  Evans,  93 
Ky.  510,  20  S.  W.  605. 

Michigan.  —  Emmons   v.   Emmons, 
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This  rule,  however,  has  been  held  not  to  apply  in  case  the  alleged 
paramour  denies  the  act  charged. ^^ 


Walk.  Ch.  532;  Herrick  v.  Herrick, 
31  Mich.  298. 

New  Jersey.  —  Hedden  v.  Hedden, 
21   N.  J.  Eq.  61. 

Keiv  York.  —  Glaser  v.  Glaser,  36 
Misc.  231,  72  N.  Y.  Supp.  284;  Del- 
ling  V.  Belling,  34  Misc.  122,  69  N. 
Y.  Supp.  479;  Fawcett  v.  Fawcett, 
29  Misc.  673,  61  N.  Y.  Supp.  108 ; 
Moller  V.  Moller,  115  N.  Y.  466,  22 
N.  E.  169;  citing  Sopwith  v.  Sop- 
with,  4  Sw.  &  Tr.  246 ;  Turney,  4 
Edw.  Ch.  566;  Beadleston  v.  Bead- 
leston,  20  N.  Y.  Supp.  21,  2  N.  Y. 
§upp.  809. 

Oregon.  —  Cline  v.  Cline,  (Or.),  16 
Pac.  282. 

Texas.  —  Simons  v.  Simons,  13 
Tex.  468. 

Virginia.  —  Engleman  v.  Engleman, 
97  Va.  487,  34  S.  E.  50. 

Corroboration  by  Circumstances. 
In  Van  Epps  v.  Van  Epps,  6  Barb. 
(N.  Y.)  320,  where  the  evidence  of 
adultery  consisted  of  the  testimony 
of  two  prostitutes,  the  court  says : 
*'  Such  testimony  cannot  be  received 
too  cautiously,  and  perhaps  ought 
not  to  be  relied  upon  at  all,  except 
when  sustained  by  other  proof,  or  the 
eircumstances  of  the  case.  And  3'et, 
in  cases  like  this,  there  seems  to  be 
a  kind  of  necessity  for  resorting  to 
such  evidence.  .  .  .  Here  the  wit- 
nesses, though  degraded,  have  stated 
nothing  which  we  were  not,  from  the 
admitted  facts  in  the  case,  prepared 
to  hear.  The  whole  complexion  of 
the  case  confirms  all  they  have  said. 
.  .  .  My  own  conviction,  from  a 
full  examination  of  the  whole  case, 
is,  that  their  testimony  is  substan- 
tially true." 

Absence  of  Collusion "  If  an  ac- 
tion is  litigated,  and  the  court  is  sat- 
isfied that  there  is  no  fraud  or  col- 
lusion, the  testimony  of  the  co- 
respondent would  seem  sufficient 
when  the  defendant  fails  to  take  the 
witness  stand  to  contradict  the  testi- 
mony. .  .  .  But  whatever  the  rule 
may  have  been  in  the  ecclesiastical 
courts,  there  is  no  existing  law  or 
practice  that,  in  a  litigated  action  for 
divorce  before  a  jury,  corroboration 
should  be  required  of  the  testimony 


of  a  corespondent.  The  case  should 
be  submitted  to  the  jury  with  proper 
instructions."  Crary  v.  Crary,  46 
N.  Y.  St.  307,  18  N.  Y.  Supp.  753. 

Effect  of  Competency  of  Parties, 
"  Since  the  amendment  (of  a  statute) 
permitting  either  the  husband  or  the 
wife  to  become  a  witness  in  an  action 
brought  by  the  other  to  procure  a 
divorce  on  the  ground  of  adultery, 
for  the  purpose  of  disproving  the 
charge  of  adultery,  the  force  of  the 
reason  requiring  corroboration  of  the 
alleged  paramour's  testimony  has 
been  considerably  weakened,  and  the 
sufficiency  of  the  alleged  paramour's 
testimony  must  now  depend  mainly 
upon  the  degree  of  credibility  a 
judge  or  jury  sees  fit  to  attach  to  it; 
and  since  such  amendment,  the  re- 
fusal of  the  person  charged  with 
adultery  to  deny  as  a  witness  on  his 
or  her  own  behalf  the  truth  of  the 
alleged  paramour's  testimony  may,  of 
itself,  be  considered  corroboration  of 
that  testimony.  So  also  proof  of 
the  lewd,  lascivious  and  lustful  dis- 
position or  inclinations  of  the  person 
charged  with  adultery  may  be  suffi- 
cient corroboration  of  the  alleged 
paramour."  Steffens  v.  Steffens,  t,:^ 
N.  Y.  St.  643,  I.I  N.  Y.  Supp.  424. 

51.  In  Pollock  V.  Pollock,  71  N. 
Y.  137,  the  court  says :  "  I  am 
aware  that  the  evidence  of  a  para- 
mour, it  is  said,  must  always  be  cor- 
rolx)rated,  and  is  to  be  listened  to 
with  caution.  But  that  is  where  the 
witness  avows  herself  or  himself  the 
paramour,  and  comes  into  court  to 
testify  to,  and  in  fact  testifies  to,  the 
commission  of  the  carnal  act.  It  is 
the  same  rule  which  recommends 
care  and  suspicion  in  receiving  the 
testimony  of  any  professed  accom- 
plice in  a  criminal  act,  and  does  not 
apply  where  the  witness  appears  only 
in  obedience  to  process  and  denies 
the  criminality  alleged,  and  does  not 
come  as  an  accomplice." 

But  in  Lewis  v.  Lewis,  7  Ind.  105, 
an  instruction  that  "  if  the  evidence 
shows  him  (the  paramour)  guilty, 
he  is  to  be  regarded  as  an  accom- 
plice and  his  testimony  is  entitled  to 
less      weight "      was      held      correct. 
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4.  Spouse  of  Particeps  Criminis.  —  Where  adultery  is  a  crime  the 
spouse  of  the  particeps  criminis  is  incompetent  to  prove  such  crim- 
inal act  between  the  latter  and  the  defendant  in  divorce  proceed- 
ings." 

5.  Detectives  and  Prostitutes.  —  The  testimony  of  detectives^^ 
and  prostitutes^*  is  considered  very  untrustworthy,  and  it  is  often 
said  that  it  requires  corroboration.^^  However,  this  is  not  an  inflex- 
ible rule,^"  and  such  evidence  alone  has  been  deemed  sufficient. ^'^ 
Its  weight  depends  upon  the  circumstances  and  other  facts  in  the 
case.^® 

6.  Children.  —  The  children  of  the  parties  are  peculiarly  liable 


"  This  is  not  an  assumption  that  the 
mere  charge  in  the  petition  made  him 
an  accompHce." 

Assumption  of  Guilt —  The  testi- 
mony of  a  particeps  criminis  should 
not  be  rejected  on  an  assumption  of 
his  guilt.  In  the  absence  of  clear 
evidence  of  guilt,  his  testimony- 
should  be  fairly  weighed  and  con- 
sidered. Berckmans  v.  Berckmans, 
l6  N.  J.  Eq.   122,  17  N.  J.  Eq.  4S3- 

52.  Rice  v.  Rice,  (N.  J.  Eq.),  i8 
Atl.  457. 

Spouse  of  Particeps  Criminis —  In 
Van  Cort  v.  Van  Cort,  4  Edw.  Ch. 
(N.  Y.)  621,  the  testimony  of  the 
paramour's  wife  as  to  his  adultery 
was  received  because  adultery  was 
not  a  crime  in  that  state.  See  articles 
"Competency;"  "Husband  and 
Wife." 

53.  See  cases  in  notes  54-58  infra. 
In  Hickerson  z\  Hickerson,  (Tenn.), 

52  S.  W.  1,019,  a  divorce  was  refused 
where  the  only  evidence  of  adultery 
was  that  of  detectives  and  prostitutes. 

54.  Cline  v.  Cline,  (Or.),  16  Pac. 
282 ;  Throckmorton  v.  Throckmorton, 
86  Va.  768,  II  S.  E.  289;  Welke  v. 
Welke,  44  N.  Y.  St.  21,  17  N.  Y. 
Supp.  298;  Van  Voorhis  v.  Van 
Voorhis.  94  Mich.  60,  53  N.  W.  964. 

While  the  testimony  of  detectives 
should  be  scrutinized  closely  and  re- 
ceived with  caution  "  it  is  not  to  be 
unceremoniously  thrown  out.  If 
corroborated  by  the  testimony  of 
other  witnesses  or  by  circumstances, 
and  it  is  consistent,  and  not  grossly 
improbable,  it  should  be  accorded  due 
weight."  McGrail  v.  jMcGrail,  48  N. 
J.  Eq.  532,  22  Atl.  582. 

55.  Clare  v.  Clare,  19  N.  J.  Eq. 
37;  Turney  v.  Turney,  4  Edw.  Ch. 
(N.    Y.)    566;    Anonymous,    17   Abb. 
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Pr.  48;  Cline  v.  Cline,  (Or.).  16  Pac. 
282. 

Corroboration  Necessary In 

Moller  V.  Aloller,  115  N.  Y.  466,  22 
N.  E.  169,  it  is  said  that  the  courts 
have  come  to  regard  the  uncorrobo- 
rated evidence  of  such  witnesses  as 
insufficient  to  break  the  bonds  of 
matrimony. 

Circumstances  are  sufficient  cor- 
roboration of  such  witnesses.  Wag- 
oner z'.  Wagoner,  (Md.),  10  Atl.  221 ; 
Mott  V.  Mott,  73  N.  Y.  St.  742,  38 
N.  Y.  Supp.  261 ;  McCarthy  v.  AIc- 
Carthy,  143  N.  Y.  235,  38  N.  E.  288. 

56.  Not  a  Rule  of  Evidence.  —  In 
Winston  v.  Winston,  165  N.  Y.  553, 
59  N.  E.  273.  Gray,  J.,  commenting 
on  the  cases  in  which  this  rule  is 
stated,  says :  "  The  rule  of  those 
cases,  however,  is  not  a  rule  of  evi- 
dence, but  one  for  the  guidance  of 
the  judicial  conscience.  .  .  .  The 
corroboration  which  such  evidence 
should  receive  must  simply  be  such 
as  to  justify  belief  that  the  incrim- 
inating testimony  given  is  true. 
Slieht  corroboration  would  be  suffi- 
cient." And  see  Blake  v.  Blake,  70 
111.  618. 

57.  Van  Epps  v.  Van  Epps,  6 
Barb.  (N.  Y.)  320,  note  21.  See 
also  Cooke  v.  Cooke,  71  111.  App. 
663. 

Apparently  Credible —  "  While  the 
testimony  of  such  witnesses  is  to  be 
closely  scrutinized,  credit  is  not  to 
be  withheld  if  the  testimony  other- 
wise appears  to  be  worthy  of  confi- 
dence." Paul  V.  Paul,  37  N.  J. 
Eq.  23. 

58.  Adams  v.  Adams,  17  N.  J- 
Eq.  324;  Cane  t'.  Cane,  39  N.  J.  Eq. 
148;  Hurtzig  1'.  Hurtzig,  44  N.  J.  Eq. 

329,    15    Atl.   537;    Pullen   V.   Pullen, 
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to  bias  and  prejudice  in  favor  of  one  or  the  other  of  their  parents.^* 
And  when  of  tender  age  courts  discourage  the  practice  of  calHng 
them  to  prove  adultery  or  cruelty,  from  motives  of  public  policy.^" 
Yet  in  a  close  case  their  testimony  may  be  sufficient  to  establish  a 
preponderance  of  the  evidence  in  favor  of  the  complaining  party. ''^ 
7.  Relatives  and  Servants.  —  So,  also,  the  testimony  of  other 
relatives''^  and  servants*''^  is  likely  to  be  strongly  colored  by  their 
relations  to  the  parties. 


46  N.  J.  Eq.  318.  20  Atl.  393;  Dunn 
V.  Dunn,  (N.  J.  Eq.),  21  Atl.  466. 

59.  Parkinson  v.  Parkinson, 
(Mich.),  96  N.  W.  497;  Blake  v. 
Blake,  70  111.  618;  Crowner  v. 
Crowner.  44  ]\Iich.  180,  6  N.  W.  198, 
38  Am.  Rep.  245 ;  Robinson  v.  Robin- 
son, 65  ]\Io.  App.  216. 

Corroboration  Required.  —  In 
Kneale  v.  Kneale,  28  Alich.  344,  the 
only  direct  evidence  against  the  de- 
fendant was  that  of  her  children,  who 
were  of  an  age  which  rendered  it 
doubtful  whether  they  understood  the 
facts  related  by  them.  And  Cooley, 
J.,  says :  "  We  think  it  exceedingly 
unsafe  to  grant  a  divorce  on  the 
testimony  of  such  children,  and  are 
«inot  disposed  to  encourage  a  practice 
of  such  evil  tendencj^  as  the  calling 
them  as  witnesses  against  their 
mother  for  such  a  purpose,  and  at 
such  an  age." 

60.  Crowner  v.  Crowner,  44  Mich. 
180,  6  N.  W.  198,  38  Am.  Rep.  245; 
Kneale  v.  Kneale,  28  Mich.  344. 

61.  Daeters  v.  Daeters,  (N.  J. 
Eq.),  38  Atl.  950;  De  Roche  v.  De 


Roche,  iN.  D.),  94  N.  W.  767.  But 
see  Robinson  v.  Robinson,  65  Mo. 
Apo.  216. 

Sufficient  Preponderance —  Where 
the  testimony  of  the  parties  and  the 
other  evidence  were  equally  balanced, 
the  statements  of  three  children  as  to 
the  alleged  cruelty  were  held  to  con- 
stitute a  sufficient  preponderance  oi 
the  evidence.  Crichton  v.  Crichton, 
73  Wis.  59-  40  N.  W.  638. 

62.  ^/ota;na.— Hughes  t'.  Hughes, 
44  Ala.  698;   Jeter  v.   Jeter,  36  Ala. 

391- 

Georgia.  —  Phillips  v.  Phillips,  91 
Ga.  551,  17  S.  E.  633. 

Netv  Jersey.  —  Berckmans  v.  Berck- 
mans,  17  N.  J.  Eq.  453- 

Neiv  York.  —  Fanning  v.  Fanning, 
49  N.  Y.  St.  234,  20  N.  Y.  Supp.  849. 

Oregon.  —  Rickard  v.  Rickard,  9 
Or.  168. 

Pennsylvania.  —  Edmond's  Appeal, 
<,-7  Pa.  St.  232.  But  see  Bray  v. 
Bray,  6  N.  J.  Eq.  628. 

63.  Brown  v.  Brown,  63  N.  J. 
Eq.  438,   50  Atl.  608. 


DOCKETS.— See  Public  Records. 


DOCTORS.— See  Expert  and  Opinion  Evidence; 
Privileged  Communications. 
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I.  DEFINITION  AND  CHARACTER. 

Documentary  evidence  includes  all  that  class  of  evidence  consisting 
of  anything  on  which  is  recorded,  by  means  of  letters,  figures,  marks 
or  intelligible  designs  of  any  sort,  matter  which  may  be  used  as  a 
medium. of  proof.  In  this  broad  acceptation  of  the  term  it  comprises 
writings,  words  printed,  lithographed  or  photographed,  seals,  plates 
or  stones  on  which  inscriptions  of  any  kind  are  made,^  photographs,^ 
pictures,^  maps,*  diagrams,^  telegrams,"  and  the  likeJ 

II.  CLASSIFICATION. 

1.  Public  and  Private.  —  Documentary  evidence  is  usually  divided 
into  two  general  classes :  Public  or  official  records  and  writings,® 
and  private  writings  and  publications.'* 

2.  Quasi-Public  Records.  —  There  is  not  infrequently  made  a  fur- 
ther classification  of  public  documentary  evidence,  which  has  features 
both  of  a  public  and  private  nature,  its  character  depending  upon  the 
relation  to  it  of  the  party  who  desires  to  make  use  of  it. 

Illustration.  —  Thus  the  records  of  a  private  corporation  are  pub- 
lic with  respect  to  its  members,^"  but  private  as  to  strangers. ^^ 

3.  Demonstrative  Evidence.  —  There  is  another  species  of  private 
documentary  evidence  called  demonstrative,  which  consists  mainly  in 
physical  objects  brought  before  the  jury  for  the  purpose  of  aiding  in 
establishing,  in  connection  with  the  other  testimony  adduced,  some 


1.  Arnold  v.  Pawtuxet  Val.  W. 
Co.,  i8  R.  I.  189,  26  Atl.  55,  19  L. 
R.  A.  602. 

2.  Fitzgerald  v.  Hedstorm,  98  111. 
App.  109;  Dederichs  v.  Salt  Lake  C. 
R.  Co.,  13  Utah  34,  44  Pac.  649. 

Under  the  proper  conditions,  that 
photographs  may  be  used  as  evidence 
is  well  settled.  German  Theo. 
School  V.  Dubuque,  64  Iowa  736,  17 
N.  W.  153;  Barker  v.  Perry,  67  Iowa 
146,  25  N.  W.  100. 

3.  City  of  Geneva  v.  Burnett, 
(Neb.),  91  N.  W.  275;  Record  v. 
Chickasaw  Cooperage  Co.,  108  Tenn. 
657,  69  S.  W.  334. 

4.  McCullough  V.  Olds,  108  Cal. 
529,  41  Pac.  420. 

5.  Stouter  v.  Manhattan  R.  Co., 
53  Hun  634,  6  N.  Y.  Supp.  163. 

6.  State  V.  Sawtelle,  66  N.  H. 
488,  2,2  Atl.  831. 

7.  Arnold  v.  Pawtuxet  Val.  W. 
Co.,  18  R.  I.  189,  26  Atl.  55,  19  L. 
R.  A.  602;  Johnson  Ste-el  St.  R.  Co. 
V.  North  Br.  Steel  Co.,  48  Fed.  191 ; 
Merrick  v.  Wakeley,  8  Ad.  &  E.  170- 
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A  piece  of  wood  with  figures  which 
indicate  that  defendant  is  indebted  to 
plaintiff  in  a  specified  amount  is  ad- 
missible when  plaintiff  has  testified 
that  the  figures  were  made  by  de- 
fendant, although  the  latter  denies 
making  them.  Nagle  v.  Fulmer,  98 
Iowa  585,  67  N.  W.  369. 

8.  I  Greenl.  Ev.,  §  125 ;  i  Rice 
Ev.   186. 

9.  See  article  "  Private  Writ- 
ings." 

10.  Ang.  &  Ames.  Corp,  §681; 
Redfield,  Railways,  227;  Grant,  Corp. 
311;  State  ex  rcl  ]\Iartin  v.  Bein- 
ville  Oil  Wks.,  28  La.  Ann.  204; 
Com.  ex  rel  Sellers  v.  Phoenix  Iron 
Co..  105  Pa.  St.  Ill,  51  Am.  Rep.  184; 
Hatch  V.  City  Bank,  i  Rob.  (La.) 
470. 

11.  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501 ;  Allen  v. 
Coit,  6  Hill  (N.  Y.)  318;  Com.  v. 
Woelper,  3  Serg.  &  R.  (Pa.)  29,  8 
Am.  Dec.  628;  Pittsburg  W.  &  K. 
R.  Co.  V.  Applegate,  21  W.  Va.  172. 
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material  incidental  fact  bearing  on  the  essential  matter  in  contro- 
versy.^^ 

III.  PRODUCTION  OF  DOCUMENTS. 

1.  Public  Documents.  —  A.  General  Observations.  —  There  are 
two  classes  of  documents,  public  and  private,  as  we  have  seen,  which 
may,  in  a  proper  case,  become  competent  instruments  of  evidence.^' 
If  the  document  to  be  used  is  a  public  one,  the  matter  of  its  produc- 
tion is  usually  attended  with  little  or  no  difficulty,  as  the  right  to 
inspect  records  of  a  public  nature  is  usually  a  very  broad  one,^*  and 
certified  copies  of  such  documents,  which  are  always  admissible  in 
evidence,^^  may  be  obtained  upon  application  and  the  payment  of 


12.  People  V.  Searcey,  I2i  Cal.  i, 
53  Pac.  359,  41  L.  R.  A.  157;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Hud- 
dleston,  151  Ind.  540,  46  N.  E.  678, 
68  Am.  St.  Rep.  238,  36  L. 
R.  A.  681 ;  Tracey  v.  State,  46 
Neb.  361,  64  N.  W.  1,069;  Keating  v. 
People,  160  111.  480,  43  N.  E.  724; 
Goldsby  v.  United  States,  160  U.  S. 
70;  Bow  V.  People,  160  111.  438,  43 
N.  E.  593 ;  Starchman  v.  State,  62 
Ark.  538,  36  S.  W.  940;  Com.  v. 
Smith,  166  Mass.  370,  44  N.  E.  503; 
State  V.  Martin,  47  S.  C.  67,  25  S.  E. 

113- 

Stencil  Plates  used  in  marking 
lumber  are  admissible  in  behalf  of 
defendant,  where  they  are  evidence 
of  a  more  satisfactory  nature  than 
had  been  before  introduced  tending 
to  establish  facts  as  to  the  marking 
which  the  evidence  introduced  by 
plaintiff  tends  to  show.  Carstens  v. 
Stetson,  14  Wash.  643,  45  Pac.  313. 

See  article  "  Demonstrative  Evi- 
dence." 

13.  Public  Documents —  Rex  v. 
Sutton,  4  M.  &  S.  532 ;  Rex  v.  Frank- 
lin, 17  How.  St.  Tr.  637;  Talbot  v. 
Seeman,  i  Cranch  (U.  S.)  i :  Wat- 
kins  V.  Holman,  16  Pet.  (U.  S.)  25; 
Miles  V.  Stevens,  3  Pa.  St.  21,  45 
Am.  Dec.  621  ;  Amoskeag  Nat.  Bank 
V.  Ottawa,  105  U.  S.  667. 

Private  Documents Railroad 

Co.  V.  Pratt,  22  Wall.  (U.  S.)  123; 
Harle  v.  McCoy,  7  J-  J-  Marsh.  (Ky.) 
318,  22,  Am.  Dec.  407;  Fulshear  v. 
Randon,  18  Tex.  275,  70  Am.  Dec. 
281 ;  Cooke  v.  England,  27  Md.  14,  92 
Am.  Dec.  618;  Rauer  v.  Fay,  no 
Cal.  361,  42  Pac.  902;  Slingloff  v. 
Bruner,  174  111.  561,  51  N.  E.  772; 
Medearis  v.  Anchor  Mut.  F.  Ins.  Co., 


104  Iowa  88,  7i  N.  W.  495,  65  Am. 
St.  Rep.  428;  State  v.  Renaud,  50  La. 
Ann.  662,  22,  So.  894. 

14.  Scribner  v.  Chase,  27  111.  App. 
36;  Boylan  v.  Warren,  39  Kan.  301, 
18  Pac.  174,  7  Am.  St.  Rep.  551 ;  Rex 
V.  Justice  of  Staffordshire,  6  Ad.  & 
E.  841 ;  Brewer  v.  Watson,  71  Ala. 
299,  46  Am.  Rep.  318;  Daly  v.  Dimock, 
55  Conn.  579,  12  Atl.  405;  People  v. 
Walker,  9  Mich.  328. 

15.  Amoskeag  Nat.  Bank  v.  Ot- 
tawa, 105  U.  S.  667. 

California.  —  Natoma  W.  &  Min. 
Co.  V.  Clarkin,  14  Cal.  544;  People 
ex  rcl  Stoddard  v.  Williams,  64  Cal. 
87,  27  Pac.  939. 

Illinois. —  Lane  v.  Bommelmann,  17 

111.  95. 

Indiana.  —  Vail  v.  McKernan,  21 
Ind.  421  ;  Wells  v.  State,  22  Ind.  241. 

Missouri.  —  Charlotte  v.  Chauteau, 
21  Mo.  590;  State  v.  Hendrix,  98  Mo. 
374,  1 1  S.  W.  728. 

Nebraska.  —  Morrison  v.  Boggs,  44 
Neb.  248.  62  N.  W.  473- 

Nezv  Hampshire.  —  Crowell  v.  Hop- 
kinton.  45  N.  H.  9;  Little  v.  Downing, 
37  N.  H.  355- 

North  Carolina.  —  McLeod  :'.  Bul- 
lard,  84  N.  C.  515- 

Pennsylvania.  —  Northumberland 
Co.  V.  Zimmerman,  75  Pa.  St.  26. 

Texas.  —  Winters  f.  Laird.  27  Tex. 
616;  McDaniel  v.  Weiss,  53  Tex.  257. 

IVisconsin.  —  Fouke  v.  Ray,  i  Wis. 
X04. 

Reason  for  Use  of  Certified  Copy. 
In  Peck  7'.  Ferrington,  9  Wend.  (N. 
Y.)  44.  the  court  says:  "Where  the 
original  document  is  of  a  public  na- 
ture, an  exemplification  of  it.  if  it  be 
a  record  or  a  sworn  copy,  is  admissible 
in   evidence,    I    Stark.,    181  ;    and   the 
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the  proper  fees.^° 

B.  Right  to  Inspect  Public  Record  Enforceable  by  Man- 
damus.—  If  a  party  desires  to  examine  a  public  record  for  any 
legitimate  purpose,  and  the  right  to  make  an  examination  of  such 
record  is  refused,  he  may  enforce  the  right  by  mandamus.^^  Hence 
if  he  desires  a  copy  for  his  own  use  of  any  public  record,  he  may 
by  such  remedy  compel  the  officer  to  permit  him  to  obtain  a  copy.^^ 
The  right  to  enforce  inspection  by  mandamus  of  public  documents 
by  one  who  desires  to  do  so  as  a  means  of  obtaining  evidence  for  the 
prosecution  or  defense  of  his  rights  in  pending  litigation  is  not 
denied.^'* 

C.  Judicial  Records.  —  The  inspection  of  judicial  records  of 
courts  of  superior  jurisdiction  may  in  the  discretion  of  the  court  be 
enforced  by  mandamus,  though  the  official  custodian  of  the  papers 
be  a  party  to  the  suit  in  which  they  are  to  be  used.^° 


1 

1 


reason  is  because  public  documents 
cannot  be  removed  without  incon- 
venience and  danger  of  being  lost  or 
damaged,  and  the  same  document 
might  be  wanted  in  two  places  at  the 
same  time.  The  law  of  evidence 
must  have  been  so  understood  by  con- 
gress when  they  permitted  a  certified 
copy  of  the  specifications  to  be  evi- 
dence, but  were  silent  as  to  the  patent 
itself." 

Records  of  the  Different  Executive 
Departments  of  the  National  Govern- 
ment  Certified     copies     from     the 

books  and  proceedings  of  the  various 
departments  of  the  national  govern- 
ment are  entitled  to  the  same  weight 
and  effect  as  evidence  as  the  original. 
Bechtel  v.  United  States,  loi  U.  S. 
597- 

16.  Stone  v.  Crocker,  24  Pick. 
(Mass.)  81;  State  v.  Meagher,  57  Vt. 
398;  State  ex  rel  Alexander  v.  Ryan, 
2  ^lo.  App.  303;  Bean  v.  People,  7 
Colo.  200,  2  Pac.  909;  Buck  v.  Collins, 
51  Ga.  391,  21  Am.  Rep.  236;  Spiel- 
man  V.  Flynn,  19  Neb.  342,  27  N.  W. 
224. 

17.  Alabama.  —  Randolph  t'.  State, 
82  Ala.  527,  2  So.  714,  60  Am.  Rep. 
761 ;  Brewer  v.  Watson,  71  Ala.  299, 
46  Am.  Rep.  318;  Phelan  z/..  State,  76 
Ala.  49. 

/ozt-a.  —  City  of  Keokuk  v.  Mer- 
riam,  44  Iowa  432. 

Kansas.  —  Boylan  v.  Warren,  39 
Kan.  301,  18  Pac.  174,  7  Am.  St.  Rep. 

Michigan.  —  Brown  v.  County 
Treasurer,  54  Mich.  132,  52  Am.  Rep. 
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800,  19  N.  W.  778;  Aitcheson  v. 
Huebner,  90  Mich.  643,  51  N.  W.  634. 

Minnesota.  —  State  v.  Rachac,  37 
Minn.  372,  35  N.  W.  7. 

NeziJ  Jersey.  —  State  ex  rel  Ferry 
V.  Williams,  41  N.  J.  L.  332,  32  Am. 
Rep.  219. 

Nezu  York.  —  People  v.  Richards, 
99  N.  Y.  620,  I  N.  E.  258. 

Wisconsin.  —  Hanson  v.  Eichstaedt, 
69  Wis.  538,  35  N.  W.  30- 

18.  Alabama.  —  Randolph  7:'.  State, 
82  Ala.  527,  2  So.  714,  60  Am.  Rep. 
761. 

Colorado.  —  Bean  v.  People,  7  Colo. 
200,  2  Pac.  909;  Stocknan  v.  Brooks, 
17  Colo.  248,  29  Pac.  746. 

i^a».ya.y.  —  Boylan  v.  Warren,  39 
Kan.  301,  18  Pac.  174,  7  Am.  St.  Rep. 
551. 

Maine.  —  Hawes  t'..  White,  66  Me. 

305-  ,   ^    , 

Nevada.  — State  ex  rel  Drake  v. 
Hobart,  12  Nev.  408. 

New  York.  —  People  v.  Reilly,  38 
Hun  429. 

In  Georgia,  inspection,  can  be  made 
only  in  the  presence  of  the  custodian 
of  the  record  and  under  his  observa- 
tion. Buck  V.  Collins,  51  Ga.  39h  21 
Am.  Rep.  236. 

19.  State  ex  rel  Ferry  v.  Wil- 
liams, 41  N.  J.  L.  332,  32  Am.  Rep. 
219. 

In  England  the  right  to  inspect 
public  documents  for  the  purpose  of 
their  use  as  evidence  is  well  recog- 
nized. Rex  V.  Shelley,  3  T.  R.  141 ; 
Rex  V.  Babb,  3  T.  R.  579- 

20.  Underbill    Ev.,   §  142a,    citing 
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D.  Quasi-Public  Records.  —  As  to  quasi-public  records,  being 
those  of  private  corporations,  their  inspection  by  a  stockholder  may 
be  enforced  by  mandamus,'^  and,  of  course,  for  the  purpose  of 
obtaining  copies  thereof,"  but  no  such  right  as  to  this  class  of  docu- 
ments can  be  asserted  by  a  stranger.-^  In  the  absence  of  statutes  so 
providing,  a  stockholder  has  not  an  absolute  right  to  inspect  the  rec- 
ords of  a  private  corporation  ;"--^  but  only  to  enable  him  to  ascertain 
whether  its  affairs  are  properly  conducted,-'^  or  for  some  other 
legitimate  purpose.-^  In  several  of  the  states  the  right  of  a  stock- 
holder to. examine  the  books  of  his  company  exists  practically  without 
qualification.  2^ 

E.  Matters  of  State. —  There  are  certain  public  matters  of 
state  as  to  which  inspection  cannot  be-  enforced.-^  The  general  rule 
in  matters  of  this  sort  is  that  "  in  all  cases  of  public,  writings,  if  the 
disclosure  of  their  contents  would,  either  in  the  judgment  of  the 
court  or  of  the  chief  executive  magistrate,  or  the  head  of  depart- 
ment, in  whose  custody  or  under  whose  control  they  may  be  kept, 
be  injurious  to  the  public  interests,  an  inspection  will  not  be 
granted."^^ 


Rex  V.  Brangen,  i  Leach  Co.  Cas.  32; 
Stone  V.  Crocker,  24  Pick.  (Alass.) 
81 ;  Fox  V.  Jones,  7  B.  &  C.  7^2. 

21.  Alabama.  —  Foster  v.  White, 
86  Ala.  467,  6  So.  88 ;  Winter  v.  Bald- 
win, 89  Ala.  483,  7  So.  734. 

DelaiuajW  —  Swift  z:  Richardson, 
7  Houst.  338,  40  Am.  St.  Rep.  127. 

lozi'a.  —  Ellsworth  v.  Dorwart,  95 
Iowa  108,  63  N.  W.  588,  58  Am.  St. 
Rep.  427. 

Louisiana.  —  Legendre  v.  New  Or- 
leans Brg.  Ass'n,  45  La.  Ann,  669,  40 
Am.  St.  243,  12  So.  837. 

Massachusetts.  —  American  R.  F. 
Co.  V.  Haven,  loi  Mass.  398,  3  Am. 
Rep.  377. 

Neiu  York.  —  People  ex  rel  Islmrv. 
Throop,  12  Wend.  183;  People  ex  rel 
Onderdonk  v.  Mott,  i  How.  Pr.  247. 
People  ex  rel  Richmond  v.  Pacific 
M.  S.  S.  Co.,  50  Barb.  280,  34  How. 
Pr.  193;  Sage  v.  L.  S.  &  M..S.  R.  Co., 
70  N.  Y.  220. 

Pennsylvania.  —  Com.  v.  Phoenix 
Iron  Co.,  105  Pa.  St.  in,  51  Am. 
Rep.  184. 

Rhode  Island.  —  Lyon  v.  American 
Screw  Co.,  16  R.  I.  472,  17  Atl.  61. 

Wisconsin.  —  State  ex  rel  Bergen- 
thal  V.  Bergenthal,  72  Wis.  314,  39 
N.  W.  566. 

22,  Swift  V.  Richardson,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127; 
Lyon  V.  American  Screw  Co.,  16  R. 


I.  472,  17  Atl.  61 ;  Cotheal  v.  Brower, 

5  N.  Y.  Leg.  Obs.  175. 

See   article   "  Corporations." 

23.  People  ex  rel  Field  v.  North- 
ern Pac.  R.  Co.,  50  N.  Y.  Super.  Ct. 
456. 

24.  Com.  V.  Phoenix  Iron  Co.,  105 
Pa.  St.  Ill,  51  Am.  Rep.  184;  People 
V.  Walker,  9  Mich.  328. 

25.  Foster  v.  White,  86  Ala.  467, 

6  So.  88;  Stone  v.  Kellogg,  62  111. 
App.  444;  Cockburn  v.  Union  Bank, 
13  La.  Ann.  289;  People  ex  rel  On- 
derdonk V.  Mott,  I  How.  Pr.  247. 

26.  Com.  ex  rel  Sellers  v.  Phoenix 
Ins.  Co.,  IDS  Pa.  St.  in,  51  Am.  Rep. 
184;  State  ex  rel  Martin  v.  Bienville 
Oil  Wks.  Co.,  28  La.  Ann.  204; 
Phoenix  Iron  Co.  v.  Com.,  113  Pa. 
St.  563,  6  Atl.  75- 

27.  Foster  v.  White.  86  Ala.  467, 
6  So.  88;  State  ex  rel  Wilson  v.  St. 
Louis  &  S.  F.  R.  Co.,  29  Mo.  App. 
301 ;  State  ex  rel  Spinner  v.  Sports- 
man's P.  &  C.  Ass'n,  29  Mo.  App. 
326;  People  ex  rel  Muir  v.  Throop, 
12  Wend.  (N.  Y.)  183;  People  ex  rel 
Richmond  v.  Pacific  ]\I.  S.  S.  Co.,  50 
Barb.   (N.  Y.)  280,  34  How.  Pr.  193. 

28.  See  article  "  PRmLECED  Com- 
munications." 

29.  I  Greenl.  Ev.  (i6th  ed.), 
§476. 

See  article   "  Public   Policy." 
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2.  Private  Documents.  —  A.  Common  Law  DoctrixE.  —  At  com- 
mon law,  in  the  earlier  periods  of  its  history,  the  courts  exercised 
no  power  to  enforce  the  production  of  private  documents  to  be 
used  as  evidence  in  a  cause.^"  The  only  means  then  available  was 
that  afforded  by  bill  of  discovery.^^^  Ordinarily,  no  order  for  the 
inspection  of  such  documents  could  then  be  made.^^  ^^  a  later 
period  the  stringency  of  this  rule  was  relaxed,  and  the  common  law 
courts,  to  a  limited  extent,  required  the  production  of  private 
writings  by  a  party  to  the  suit.^^  Thus  it  is  held  to  be  a  matter  of 
course  to  compel  one  party  who  has  possession  of  a  document  which 
belongs  equally  to  both,  to  produce  the  same  for  the  inspection  of 
his  adversary,' for  the  purposes  of  the  suit.^*  So  when  the  action 
was  founded  on  a  written  contract,  its  production  would  be 
required.^^ 

B.  Documents  in  Which  Both  Parties  Have  an  Interest. 
In  documents  in  which  both  parties  to  the  suit  have  an  interest 
the  common  law  courts  always  enter  an  order  for  their  production ; 
and  courts  of  equity  act  upon  the  same' principle.^®  A  common  illus- 
tration of  this  exceptional  practice  is  that  of  the  case  of  partnership 
books  and  papers  in  the  hands  of  one  of  the  partners,  his  assignees  or 
representatives.  In  such  cases  it  is  the  constant  and  uniform 
practice  of  a  court  of  chancery,  upon  the  application  of  either  party, 
and  in  any  stage  of  the  caused  to  order  the  adverse  party  to  deposit 
any  of  the  partnership  books  and  papers,  which  belong  equally  to 
both  parties,  in  the  hands  of  an  officer  of  the  court,  for  examination 
and  inspection  of  the  adverse  party,  and  to  permit  copies  thereof  to 
be  taken  by  the  several  partners  or  their  representatives." 

30.  Best  Ev.  (Am.  ed.),  §624;  tation,  until  the  enactment  of  the 
Anonymous,  3  Salk.  363;  Lester  v.  statutes  14  &  15  Vict.  c.  99  and  17 
People,  150  111.  408,  23  N.  E.  387,  4^  and  18  Vict.  c.  125,  conferring  upon 
Am.  St.  Rep.  375.  them  the  same  power  to  compel  the 

31.  2  Story,  Eq.  Jur.,  §  1,485 ;  Mc-  discovery  of  books  and  papers  that 
Quigan  v.  Delaware  L.  &  W.  R.  Co.,  was  exercised  by  courts  of  chancery 
129  N.  Y.  50,  29  N.  E.  235,  26  Am.  on  bills  of  discovery.  See  opinion 
St.  Rep.  507,  14  L.  R.  A.  466.  of   court    in    McQuigan   v.   Delaware 

See  article   "  DiscovT'RY."  L.  &  W.  R.  Co.,  129  N.  Y.  50,  29  N. 

32.  Union  Pac.  R.  Co.  v.  Botsford,  E.  235,  26  Am.  St.  Rep.  507,  14  L. 
141  U.   S.  250;  Ex  parte  Baker,   118       R.  A.  466. 

Ala.  18s,  23  So.  996;  Dallas  v.  Tim-  34.     Kelly  v.  Eckford,  5  Paige  Ch. 

berlake,  54  Ala.  403;  Golden  v.  Con-  (x^t     y.)    548,    citing    Reid    v.    Cole- 

ner,  89  Ala.  598,  8  So.  148.  man,  2  Cromp.  &  M.  456;  4  Tyrwh. 

33.  Pritchett    v.    Smart,    7    Man.  ^74   S   C. 

Gr.  &  S   625,  62  E^  C.  L.  625 ;  Stead-  35^     yj^-^y^^    ^,     g^il^y^     ,g    Johns. 

rmny.  Arden,  15  M ■  &  W.  587;  Kmg  .^    y.)   268;  Utica  Bank  v.  Hillard, 

V.  Kmg,  4  Taunt.  666;  Pnce  v.  Har-  ^  Cow    CN    Y  )  62 

rison,  8   C.   B.    N.    S.   617;    Rend  v.  ^  ,°'^-   ^.  ,     ^           p-  ,        ,0    Ves 

Coleman,  2  Dowl.  P.  C.  354-  «^^\r^l',  T"^>  "i  ^We'  f\Ieriv 

Limit    of    Power    Thus    Exercised.      484;  Micklethwait  v.  Moore,  3  Menv. 

But  the  common  law  courts  of  Eng-  292.                       .«  ,  ,      ,        n  ■       ru 

land  exercised  this  jurisdiction  in  the  37.     Kelly  v.  Eckford,  5  Paige  cn 

matter  of  requiring  the  production  of  (N.   Y.)    548;   Ex   parte   Baker,    118 

documents,  sparingly,  and  with  hesi-  Ala.  185,  23  So.  996;  Potter  v.  Pot- 

Vol.  IV 


DOCUMENTARY  EVIDENCE. 


809 


C.  Subpoena  Duces  Tecum.  —  The  use  of  this  process  as  a 
means  of  enforcing  the  production  of  documents  not  only  authorizes 
its  issuance  against  persons  as  mere  witnesses  who  are  not  parties 
to  the  cause,  compelling  their  attendance  and  the  production  of  the 
documents  called  for  in  the  summons,^^  but  also  against  persons  who 
are  parties  to  the  suit.^^ 

_  D.  Production  by  Order  of  Court.  —  In  many  jurisdictions,  bv 
virtue  of  statutory  provision,  the  production  of  documents  is  enforced 
by  an  order  of  court  entered  in  the  cause  in  which  their  use  as 
evidence  is  sought.-'o     But  the  application  for  the  order  for  produc- 


ter,  3  Atk.  719;  Pickering  v.  Rigby, 
18  Ves.  484. 

38.  United  States.  —  Davis  v. 
Davis,  90  Fed.  791 ;  In  re  Storror, 
63  Fed.  564. 

Alabama.  — "Slarim  v.  Williams,  18 
Ala.  190. 

Idaho.  —  Murphy  v.  Russell,  (Ida- 
ho), 67  Pac.  421. 

Iowa.  —  Woods  V.  Miller,  55  Iowa 
168,  7  N.  W.  484,  59  Am.  Rep."  170. 

Massachusetts.  —  Burnham  v.  Mor- 
rissey,  14  Gray  226,  74  Am.  Dec.  676; 
Bull  V.  Loveland,   10  Pick.  9. 

Michigan.  —  Lamb  v.  Lippincott, 
115  Mich.  611,  73  N.  W.  887. 

Mississippi.  —  Chaplain  v.  Briscoe, 
5  Smed.  &  AI.  198. 

Missouri.  —  Ex  parte  Brown,  ■/2 
Mo.  83;  State  v.  Davis,  117  Mo.  614, 

22,  S.  w.  759. 

Nezv  Jersey.  —  ^Murray  v.  Elston, 
23  N.  J.  Eq.  212. 

New  York.  —  Davenbaugh  v.  Mc- 
Kinnie,  5  Cow.  27;  Aikin  v.  Martin, 
II   Paige  Ch.  499. 

Ohio.  — In  re  Rauh,  65  Ohio  St. 
128,  61  N.  E.  701. 

South  Carolina.  —  Sherman  v.  Bar- 
rett, I  McMull.  147. 

West  Virginia.  —  INIoats  v.  Rymer, 
18  W.  Va.  642,  41  Am.  Rep.  703. 

39.  Wheeling  v.  Black,  25  W.  Va. 
266;  Matt  V.  Consumers  Ice  Co.,  52 
How.  Pr.  (N.  Y.)  244;  Bomesteel 
V.  Lynde,  8  How.  Pr.  (N.  Y.)  226; 
Mitchell's  Case,  12  Abb.  Pr.  (N.  Y.) 
249;  People  V.  Dyckman,  24  How. 
Pr.  (N.  Y.)  222;  I  Beach  Mod.  Eq. 
Pr.,  §527. 

As  to  the  use  of  a  subpoena 
duces  tecum,  a  modern  author  says : 
"  On  general  considerations  of  ex- 
pediency and  policy  it  is  difficult  to 
perceive  why  documents  and  books 
whose  production  would  elucidate 
the  issues  involved  in  the  suit  should 


be  more  guarded  or  inaccessible  in 
the  hands  of  parties  than  in  the 
custody  of  others,  and  accordingly 
the  general  rule  seems  to  be  settled 
that  a  party  to  the  suit,  or  the  officer 
of  a  corporation  party,  may  be  com- 
pelled by  a  subpoena  duces  tfccum  to 
produce  books  and  documents  of  the 
corporation  material  to  the  issue." 
I  Beach  Mod.  Eq.  Pr.,  §527.  See 
also  in  support  of  this  doctrine  Mc- 
Ginty  v.  Henderson,  41  La.  Ann.  382, 
6  So.  658;  Erie  R.  Co.  v.  Heath,  8 
Blatchf.  (U.  S.)  413,  8  Fed.  Cas. 
No.  4,513. 

In  the  state  of  New  York  a 
subpoena  duces  tecum  must  in  all 
cases  be  issued,  for  the  purpose  of 
obtaining  the  production  of  books  and 
papers,  and  upon  taking  conditionally 
the  testimony  of  a  witness,  whether 
a  party  to  the  action  or  not,  he  may 
be  required,  by  such  a  subpoena,  to 
produce  any  books  or  papers  specified 
in  the  writ,  and,  for  disobedience,  is 
guilty  of  contempt,  and  liable  in  dam- 
ages to  any  party  aggrieved  thereby. 
Central  .  Nat.  Bank  v.  Arthur,  2 
Sweeny    (N.  Y.)    194. 

40.  United  States.- Knkpainck  v. 
Pope  Mfg.  Co.,  61  Fed.  46;  Lucker  v. 
Phoenix   Ins.   Co.,   67  Fed.    18. 

Connecticut.  —  Downie  v.  Nettle- 
ton,  61  Conn.  593,  24  Atl.  977. 

Illinois.  —  Rigdon  z'.  Conlev,  141 
111.  565,  30  N.  E.  1.060. 

lozca.  —  Schmidt  z'.  Kiser,  75  Iowa 
457,  39  N.  W.  707. 

Louisiana.  —  Wolff  v.  Wolff,  47 
La.  Ann.  548,  17  So.  126;  Chaffe  v^ 
Mackenzie,  43  La.  Ann.  1,062,  10  So. 
369- 

Minnesota.  —  Powell  v.  Northern 
Pac.  R.  Co.,  46  Minn.  249,  48  N.  W. 
907. 

Nebraska.  —  First  Nat.  Bank  v.. 
Smith,  36  Neb.  199,  54  N.  W.  254. 
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tion  should  be  seasonably  made,  and  whether  the  application  has 
been  made  in  due  time  is  within  the  discretion  of  the  trial  court. *^ 

E.  Notice  to  Produce  Documents.  —  Another  practice  which 
obtained  at  common  law,  when  a  private  document  was  in  the  hands 
or  power  of  an  adverse  party,  not  as  a  means  of  compelling  its  pro- 
duction, but  to  lay  the  foundation  for  the  introduction  of  secondary 
evidence  of  its  contents,  was  to  give  notice  to  such  party  or  his  attor- 
ney to  produce  the  original  for  use  as  evidence  upon  the  trial  of  the 
cause.*^ 

Present  Practice  Tinder  Notice  for  Production.  —  So,  as  the  practice 
now  obtains,  if  one  party  has  in  his  possession  or  control  any  private 
document  which  is  competent  evidence  in  the  cause  for  the  other, 
the  latter  may  give  the  former  notice  to  produce  it/^  and  thus  lay 
the  foundation  for  the  introduction  of  secondary  evidence  of  its 
contents.  As  a  general  rule,  in  the  absence  of  such  notice  secondary 
evidence  of  the  contents  of  the  instrument  will  not  be  received.** 

a.  When  the  Instrument  is  Lost  or  Destroyed  no  notice  to  produce 
the  original,  in  order  to  let  in  secondary  evidence  of  its  contents,  is 
necessarv.*^ 


Rhode  Island.  —  Arnold  v.  Paw- 
tuxet  Val.  W.  Co.,  i8  R.  I.  i8g,  26 
Atl.  55,  19  L.  R.  A.  602. 

May  Order  Production  for  Inspec- 
tion and  to  Obtain  Copies.  —  It  is 
held  that  under  Rev.  St.  Wis.  1858, 
ch.  137,  §  93,  providing  that  the  court 
or  judge  may,  in  its  discretion,  or- 
der either  party  to  give  to  the  other 
an  inspection  and  copy,  or  permission 
to  take  a  copy,  of  any  books,  papers 
and  documents  in  his  possession,  or 
under  his  control,  containing  evi- 
dence relating  to  the  merits  of  the 
action  or  defense,  it  is  a  proper  exer- 
cise of  discretion,  in  an  action  against 
a  telegraph  company  for  a  mistake 
in  transmitting  a  message,  for  the 
court,  on  plaintiff's  motion,  to  order 
defendant  to  deposit  and  leave  for 
two  days  with  the  clerk,  to  enable 
plaintiff  to  inspect  the  copy,  the  orig- 
inal message  as  received  for  trans- 
mission, and  the  message  as  received 
and  written  down  at  another  point, 
at  which  the  mistake  is  claimed  to 
have  been  made,  verified  by  the  oath 
of  some  competent  agent  or  defend- 
ant ;  or  in  a  case  of  inability  to  pro- 
duce the  originals,  then  to  deposit 
verified  letter-press  copies.  Phelps 
V.  Atlantic  &  Pac.  Tel.  Co.,  46  Wis. 
266,  50  N.  W.  288. 

Papers  Prepared  for  TIse  in  the 
Action.  —  Discovery  will  not  be  com- 
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pelled  of  reports  made  by  the  agents 
of  a  railroad  company  for  use  of 
counsel  in  preparing  its  defense. 
Davenport  v.  Pennsylvania  R.  Co., 
166  Pa.  St.  480,  31  Atl.  244. 

41.  Schmidt  v.  Kiser,  75  Iowa 
457,  39  N.  W.  R.  707 ;  Wolff  v.  Wolff, 
47  La.  Ann.  548,  17  So.  126. 

42.  I  Greenl.  Ev.  (i6th  ed.)  560. 
See  article  "  Best  and  Secondary 
Evidence." 

43.  Alabama.  —  Payne  v.  Craw- 
ford, 102  Ala  387,  14  So.  854;  Olive 
V.  Adams,  50  Ala.  373. 

Florida.  —  Hanover  F.  Ins.  Co.  v. 
Lewis,  23  Fla.  193,  i  So.  863. 

loiva.  —  Burlington  L.  Co.  v. 
Whitebreast  C.  &  M  Co.,  66  Iowa 
292,  23  N.  W.  674. 

Massachusetts.  —  Morse  v.  Wood- 
worth,  155  Mass.  233,  29  N.  E.  525; 
Com.  V.  Emery,  2  Gray  80. 

44.  Hanover  F.  Ins.  Co.  v.  Lewis, 
23  Fla.  193,  I  So.  863;  Olive  v. 
Adams,  50  Ala.  373 ;  Brown  v. 
Tucker,  47  Ga.  485;  Jarrett  v.  Cor- 
bett,  99  Ga.  72,  24  S.  E.  408;  Wil- 
liams V.  Benton,  12  La.  Ann.  91 ; 
Rogers  v.  Van  Hoesen,  12  Johns.  (N. 
Y.)  221 ;  Patton  v.  Ash,  7  Serg.  &  R. 
(Pa.)  116. 

See  article  "Best  and  Secondary 
Evidence." 

45.  Taylor  v.  iNIcIrvin,  94  111.  488; 
^IcCreary  v.  Hood,  5  Blackf.   (Ind.) 
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b.  Suit  Charges  Defendant  With  Possession.  —  When  the  char- 
acter of  the  suit  indicates  that  its  purpose  is  to  charj^e  the  defendant 
with  the  possession  of  a  document,  no  notice  to  produce  the  original 
is  necessary  to  permit  the  use  of  secondary  evidence  of  its  contents.-*" 

F.  By  Whom  Productions  May  Be  Demanded.  —  Any  party  to 
a  suit  in  a  proper  case  has  the  right  to  demand  the  production  of 
private  documents,  whether  he  be  a  plaintiff,*'  or  a  defendant.-*^ 

G.  Against  Whom  Production  or  Inspection  ]\Iay  Be 
Enforced.  —  The  question  as  to  the  person  against  whom  the  pro- 
duction or  inspection  of  a  private  document  may  be  enforced  depends 
largely  upon  the  method  by  which  the  enforcement  is  sought.*'* 
Thus  if  the  document  is  in  the  hands  of  a  stranger  to  the  suit,  in 
the  absence  of  statute  providing  otherwise,  its  production  would 
be  effected  by  subpoena  duces  tecum  ;'''^  and  if  a  party  to  the  cause, 
in  the  absence  of  statute,  by  bill  of  discovery.  But  as  a  rule  under 
the  practice  now  prevailing  in  most  jurisdictions,  the  production  of  a 
private  document  constituting  material  evidence  for  any  party  to  a 
suit,  which  may  probably  be  used  as  documentary  evidence,  will,  in 
the  proper  mode,  be  enforced  without  reference  to  the  person  who 
has  the  possession  or  control  thereof."     Thus  production  will  be 


316;  Barmby  v.  Plummer,  29  Neb. 
^4,  45  N.  W.  277;  jMcAuley  v.  Earn- 
heart,  46  N.  C.  502;  Hobbs  v.  Beard, 
43  S.  C.  370,  21  S.  E.  305. 

See  article  "  Best  and  Secondary 
Evidence." 

46.  Continental  Ins.  Co.  v.  Rog- 
ers. 119  111.  474,  10  N.  E.  242,  59  Am. 
Rep.  810;  Bissel  v.  Drake,  19  Johns. 
(N.  Y.)  66. 

See  article  "  Best  and  Secondary 
Evidence." 

47.  Vide  authorities  cited  in  pre- 
ceding notes;  also  the  following: 
Arrott  V.  Pratt,  2  Whart.  (Pa.)  566; 
Campbell  v.  Knowles,  36  Leg.  Int. 
(Pa.)  193;  Zeh  V.  Glaskin,  54  N.  Y. 
Super.  Ct.  351  ;  Simon  v.  Ash,  i  Tex. 
Civ.   App.   202,  20   S.   W.   719. 

48.  See  preceding  notes ;  also  the 
following:  Waters  v.  Briscoe,  11  La. 
Ann.  639;  Hylton  v.  Brown,  i  Wash. 
C.  C.  343.  12  Fed.  Cas.  No.  6.982; 
People  V.  Brown,  41  Mich.  258,  2  N. 

w.  2,3. 

49.  Davenbaugh  v.  IMcKinnie,  5 
Cow.  (N.  Y.)  27. 

50.  Danvenbaugh  v.  AIcKinnie,  5 
Cow.  (N.  Y.)  27;  Campbell  v.  John- 
ston, 3  Del.  Ch.  94;  Duke  v.  Brown, 
18  Ind.  in;  Trotter  v.  Latson,  7 
How.  Pr.  (N.  Y.)  261. 

51.  United  iVa/cy.  —  Western  U. 
B.  Co.  V.  Thurman,  17  C.  C.  A.  542, 


70  Fed.  960;  Russell  v.  ^iIcLellan,  2 
Woodb.  &  .M.  157,  21  Fed.  Cas.  No. 
12,158. 

Alabama.  —  Winslow  v.  State,  92 
Ala.  78,  9  So.  728. 

California.  —  Barnstad  v.  Empire 
iMin.  Co.,  5  Cal.  299. 

Georgia.  — Trustees  Chester  Church 
V.  Blount,  70  Ga.  779. 

Illinois.  —  Allison  v.  Perry,  130 
111.  9,  22  N.  E.  492.  In  this  case  it 
is  decided  that  where  letters  con- 
taining material  evidence  are  in  the 
possession  of  an  adverse  party,  the 
proper  practice  is  to  give  him  notice 
to  produce  the  letters,  so  as  to 
authorize  the  introduction  of  sec- 
ondary evidence,  and  not  to  move  the 
court  on  affidavit  to  compel  him  to 
do  so. 

Kentucky.  —  Marion  Nat.  Bank  v. 
Abell,  88  Ky.  428,  11  S.  W.  300. 

Louisiana.  —  Coder  v.  McLanahan, 
2  Mart.  (O.  S.)  435;  Waters  v.  Bris- 
coe. II  La.  Ann.  639.  In  Murison 
V.  Butler,  18  La.  Ann.  296,  it  is  held 
that  where  a  party  resides  out  of 
the  parish  in  which  the  court  is  held 
he  cannot  be  compelled  to  produce 
books.  And  in  Cain  v.  Pullen,  34 
La.  Ann.  511,  the  court  decided  that 
a  party  to  a  suit  cannot  be  com- 
pelled to  deliver  his  books  and 
papers  to  a  commissioner,  to  be  ex- 
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required  of  personal  representatives,^^  of  counsel  for  one  of  the 
parties,^^  of  trustees  of  the  plaintiff  in  a  suit  against  them  for  an 
accounting,^*  by  an  agent  in  a  suit  against  him  by  the  principal. ^^ 
H.  Purposes  for  Which  Prodlxtion  Will  Be:  Enforced.  —  a. 
General  Rule.  —  It  may  be  laid  down  as  a  general  rule  applicable  to 
all  jurisdictions  that  when  a  document  is  properly  sought  as  evidence 
to  be  used  upon  the  trial  of  a  cause,  its  production  will  always  be 
enforced.^® 


amined  by  witnesses  summoned  by 
him. 

Michigan.  —  Grant  r.  Masterton,  55 
Mich.  161,  20  N.  W.  885. 

North  Carolina.  —  Linker  v.  Ben- 
son. 67  N.  C.  150;  McLeod  v.  Bill- 
iard, 84  N.  C.  515- 

Nczi'  York.  —  Garighe  v.  Losche,  6 
Abb.    Pr.   284. 

Pennsylvania. —  Barton  v.  Streeper, 
2  :\Iiles  41 ;  Arrott  v.  Pratt,  2  Whart. 
566. 

Texas.  —  Simon  v.  Ash,  i  Tex. 
Civ.  App.  202,  20  S.  W.  719;  Segars 
V.  State,  35  Tex.  Grim.  45,  31  S.  W. 
370. 

52.  :Matter  t-.  Stokes,  28  Hun  (N. 
Y.)  564;  Fosyth  V.  Lemly,  85  N.  C. 
341 ;  Denning  z:  Smith,  3  Johns.  Ch. 
(N.  Y.)  409;  Patton  v.  Goldsbor- 
ough,  9  Serg.  &  R.  47- 

53.  Freel  r.  Market  St.  C.  R.  Co., 
97  Cal.  40,  31  Pac.  730;  Crosby  v. 
Berger,  11  Paige  Ch.  (N.  Y.)  377, 
42  Am.  Dec.   117. 

When  Attorney  Not  Compelled  to 
Produce  Papers — In  Coveney  z\ 
Tannahill,  i  Hill  (N.  Y.)  33,  37  Am. 
Dec.  287,  the  court  in  its  opinion 
says :  "  The  attorney  may  be  called 
to  prove  the  existence  of  a  paper, 
and  that  it  is  in  his  possession,  for 
the  purpose  of  enabling  the  other 
party  to  give  parol  evidence  of  its 
contents.  But  he  cannot  be  com- 
pelled to  produce  or  disclose  the  con- 
tents of  a  paper  which  has  been  de- 
posited with  him  by  his  client.  Brant 
V.  Klein,  17  Johns.  335".  Jackson  z: 
McVey,  18  Johns.  330;  Rex  v-  Smith, 
I  Phil.  Ev.  142;  Brard  v.  Ackerman, 
5  Esp.  119;  and  see  Bevan  v.  Waters, 
I  M.  &  ^L  235;  Eicke  v.  Nokes,  i 
M.  &  M.  303.  Vin.  Abr.,  Discov- 
ery, r,  Durkee  v.  Leland,  4  Verm. 
612;  Anon..  8  Mass.  370.  In  Wright 
V.  Mayers,  6  Ves.  280,  Lord  Eldon 
said  he  never  heard  of  a  subpoena 
duces  -tecum     upon    an    attorney,   to 
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produce  the  papers  of  his  client.  In 
Rex  V.  Dixon,  3  Burr.,  1687,  the 
point  was  decided  that  the  attorney 
was  not  obliged  to  obey  such  a 
subpoena." 

When  Books  or  Papers  Wrong- 
fully Obtained  by  an  Attorney. 
Rosenthal  z\  Muskegon  Circuit  Judge, 
98  Mich.  208,  57  N.  W.  112.  39  Am.  St. 
Rep.  535,  22  L.  R.  A.  693.  See  also 
Simmons  Hdw.  Co.  v.  Waibel,  I 
S.  D.  488,  47  N.  W.  814,  36  Am.  St. 
Rep.  755,  II  L.  R.  A.  267. 

54.  Zeh  V.  Glaskin,  54  N.  Y. 
Super.  Ct.  351. 

55.  Eschbach  v.  Lightner,  31  Md. 
528. 

56.  United  States.  — \Ntnh.\m  v. 
Continental  R.  &  T.  Co.,  15  Fed. 
716. 

California.  —  Ex  parte  Brown,  97 
Cal.  83,  31  Pac.  840;  Barnstead  v. 
Empire   Min.   Co.,  5   Cal.   299. 

Illinois.  —  Field  v.  Zemansky,  9 
111.  App.  479- 

Kansas.  —  State    v.    Allen,    =;    Kan. 

213. 

Michigan.  —  People  v.  Newaygo, 
Circuit  Judge,  41  Mich.  258,  49  N. 
W.  921. 

In  People  ex  rcl  Cummer  v.  Kent 
Co.,  38  Mich.  351,  it  is  decided  that 
an  order  of  discovery,  compelling  a 
party  to  produce  and  deposit  his 
business  books,  ought  not  to  be 
granted  if  it  does  not  clearly  appear 
that  the  necessary  information  can- 
not otherwise  be  obtained,  as  by  sub- 
poena duces  tecum,  and  when  such 
order  is  improperly  granted,  man- 
damus   lies    to   vacate    it. 

Maryland.  —  Drury  z:  Young,  58 
IMd.  546,  42  Am.  Rep.  343. 

Ncz^'  For^t.  —  Stichter  v.  Tilhng- 
hast.  43  Hun  95-  ^ 

North  Carolina.  —  Austm  v.  be- 
crest,  91  N.  C.  214;  Forsyth  v.  Lem- 
ley,  85  N.  C.  341 ;  McLeod  v.  Bullard, 
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b.  Impeachment  of  Witness.  —  The  production  of  a  document  may 
be  required  for  the  impeachment  of  a  witness. ^^ 

c.  The  Denial  of  Production.  —  (l.)  indefinite  Objects. — The  pro- 
duction of  documents  will  not  be  allowed  for  a  general  examination 
for  mere  fishing  purposes,^*  or  with  a  view  to  find  evidence  to  be 
used  in  another  suit,^^  or  to  ascertain  whether  a  party  has  a  cause  of 
action,*'"  or  any  ground  of  defense,''^  or  to  gratify  a  mere  curiosity ."- 

(2.)  Document  Pertaining  Only  to  Case  of  Opposite  Party.  —  A  court 
will  not  compel  the  production  of  documents  which  constitute  a  part 
of  the  evidence  of  the  adverse  party,  and  can  not  be  received  as 
evidence  for  the  applicant. °^  If,  however,  the  document  contains 
evidence  which  may  be  used  by  the  applicant,  its  production  will 
not  be  denied,  though  it  also  may  be  used  in  support  of  the  case 
of  the  adverse  party.''* 

(3.)  Production  in  Criminal  Cases. —  It  is  an  underlying  principle  of 
English  and  American  jurisprudence  that  no  person  shall  be  com- 
pelled to  criminate  himself.**"  In  harmony  with  this  doctrine,  so 
long  and  so  well  established,*'''  no  one  will  be  required  to  produce 


84  N.  C.  515;  McDonald  v.  Carson, 
95  N.  C.  377.  . 

Pennsylvania.  —  O'Connor  v.  Tack, 
2  Brews.  407. 

Rhode  Island.  —  Arnold  v.  Paw- 
tuxet  Val.  W.  Co.,  18  R.  I.  189,  26 
Atl.  55,  19  L.  R.  A.  602. 

Virginia.  —  Avis  v.  Lee.  77  Va.  553. 

West  Virginia.  —  Abrahams  v. 
Swann,  18  W.  Va.  274,  41  Am.  Rep. 
692. 

Wisconsin.  —  Phelps  v.  Atlantic  & 
Pac.  Tel.  Co.,  46  Wis.  266,  50  N.  \V. 
288. 

57.  Freel  v.  Market  St.  C.  R.  Co., 
97  Cal.  40,  31  Pac.  730. 

58.  Fishing  Purposes.  —  Lester  v. 
People,  150  111.  408,  22,  N.  E.  387,  41 
Am.  St.  Rep.  375 ;  Walker  v.  Granite 
Bank,  44  Barb.  (N.  Y.)  39;  Neafie 
V.  Miller,  37  Fla.  173,  20  So.  252; 
Whitman  v.  Weller,  39  Ind.  515. 

59.  To  Find  Evidence  for  An- 
other  Suit Lester    v.    People,    150 

111.  408,  23  N.  E.  387,  41  Am.  St.  Rep. 

375- 

60.  To   Ascertain  Whether  Cause 

of     Action      Exists Equitable      L. 

Assur.  Soc.  V.  Clark,  80  IMiss.  471,  31 
So.  964. 

61.  To  Ascertain  if  Defense  Ex- 
ists. —  Gelston  V.  :\larshall,  6  llow. 
Pr.    (N.   Y.)    398. 

62.  For  Curiosity Phoenix  Ins. 

Co.  V.  Com.,  113  Pa.  St.  563,  6  Atl. 
75- 


63.  Abrahams  v.  Swann,  18  W. 
Va.  274,  41  Am.  Rep.  692;  Norfolk  & 
W.  R.  Co.  V.  Postal  Tel.  C.  Co.,  88 
Va.  936,  14  S.  E.  689;  Story.  Eq.  PI. 
(9th  ed.)  §572,  citing  Cooper,  Eq. 
PI.  197 ;  Mitf.  Eq.  PL  by  Jeremy,  190, 
191 ;  Id.  9,  52,  53 ;  Hare  on  Discovery, 
ch.  4,  p.  183-194;  Shaftesbury  v.  Ar- 
rowsmith,  4  Ves.  66;  Wigram  on 
Discovery,  ist  ed.,  p.  13-21,  §§  18- 
27;  Id.  p.  23-34,  §§34-46;  Id.  p.  90- 
127,  §§143-180;  Wigram  on  Points 
of  Discovery,  2d  ed.,  p.  46-260,  §§ 
82-341;  Id.  p.  246-261,  §§342-424; 
Adams  v.  Fisher,  3  Alyl.  &  Cr.  526, 
544,  546;  Downie  v.  Nettleton,  61 
Conn.  593,  24  Atl.  977. 

64.  Combe  v.  London,  i  Y.  &  C. 
Ch.  631  ;  Diamond  Match  Co.  v. 
Hawkesbury  Lum.  Co..  i  Ont.  L. 
Rep.  577;  Shoe  &  L.  Rep.  Ass'n  v. 
Bailey,  49  N.  Y.  Super.  Ct.  385. 

65.  Counselman  v.  Hitchcock,  142 
U.  S.  547;  Thurston  v.  Clark,  107 
Cah  285,  40  Pac.  435 ;  E.\-  parte  Wil- 
son, 39  Tex.  Crim.  630,  47  S.  W.  996 ; 
Judge  V.  Green,  i  How.  (Miss.)  146; 
Cullen  V.  Com.,  24  Gratt.  (Va.)  624; 
Wilkins  v.  Malone,  14  Ind.  153 ; 
Drake  v.  State,  75  Ga.  413;  Emery's 
Case,  107  Mass.  172,  9  Am.  Rep.  22. 

66.  Rex  V.  ♦Staney,  5  Car.  &  P. 
213;  Gates  V.  Hardacre,  3  Taunt.  424; 
Maloncy  v.  Bartley,  3  Campb.  210; 
I  Stark.  Ev.  71.  191 ;  Sir  John 
Friend's   Case,   13  How.   St.  Tr.   16; 
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any  document  containing  evidence  which  will   furnish  criminating- 
evidence  against  himself. "^^ 

I.  MoDii  OF  Application.  —  a.  Generally.  —  The  course  of  pro- 
cedure followed  in  the  practice  to  obtain  the  production  and  inspec- 
tion of  documents  is  different  in  different  jurisdictions.  In  some 
states  the  application  is  by  motion  supported  by  the  affidavit  of  the 
party  f^  or  his  attorney  f^  in  others  upon  petition ;'"'  in  some  of  the 
states  upon  notice  to  the  adverse  party  ]'^  in  others  upon  motion  and 


Earl  of  Macclesfield's  Case,  i6  How. 
St.  Tr.  767;  I  Greenl.  Ev.,  §451;  i 
Burr's  Trial  244;  Whart.  Crini.  Ev. 
(gth  ed.)  §463;  Southard  v.  Rex- 
ford,  6  Cow.  (N.  Y.)  255;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229;  Lis- 
ter V.  Boker,  6  Blackf.   (Ind.)  439. 

67.  Boyle  v.  Smithman,  146  Pa. 
St.  25s,  23  Atl.  397- 

In  the  case  of  Boyd  v.  United 
States,  116  U.  S.  616,  the  supreme 
court  of  the  United  States  in  con- 
sidering the  fifth  amendment  to 
the  constitution,  which  declares 
that  no  person  "  shall  be  compelled 
in  any  criminal  case  to  be  a 
witness  against  himself."  and  the 
fourth  amendment,  which  declares 
that  the  right  of  the  people  to 
be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreason- 
able searches  and  seizures,  shall  not 
be  violated,  said,  speaking  through 
Mr.  Justice  Bradley:  "And  any 
compulsory  discovery  by  extorting 
the  party's  oath,  or  compelling  the 
production  of  his  private  books  and 
papers,  to  convict  him  of  crime,  or 
to  forfeit  his  property,  is  contrary 
to  the  principles  of  a  free  govern- 
ment. It  is  abhorrent  to  the  in- 
stincts of  an  Englishman;  it  is  ab- 
horrent to  the  instincts  of  an  Amer- 
ican. It  may  suit  the  purposes  of 
despotic  power ;  but  it  cannot  abide 
the  pure  atmosphere  of  political  lib- 
erty and   personal   freedom." 

Producing  Drug  License.  —  In 
State  V.  Davis,  108  Mo.  666,  18  S.  W. 
894,  Z"^  Am.  St.  Rep.  640,  it  was  held 
that  under  Rev.  St.  Mo.,  1889, 
§§4,621,  4,622,  prohibiting  a  drug- 
gist from  selling  liquor  except  on  the 
prescription  of  a  physician,  and  de- 
claring that  such  prescriptions  shall 
be  carefully  preserved,  and  produced 
in  court,  or  before  any  grand  jury, 
whenever  required,  and  that,  on  the 
failure    of    the    druggist    to    produce 
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the  same,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  are  not  in  conflict 
with  Const.  Art.  2,  §  23,  providing  that 
no  person  shall  be  required  to  furnish 
evidence  in  a  criminal  case  against 
himself. 

Tariff  Sheet  of  Railroad  Company. 
The  tariff  sheet  posted  at  a  railroad 
station  as  required  by  law  is  not  a 
private  paper,  and  its  production  by 
an  agent  of  the  company  may  there- 
fore be  compelled  upon  the  trial  of  a 
criminal  prosecution  against  the  com- 
pany. Louisville  &  N.  R.  Co.  v. 
Com.,  21  Ky.  L.  Rep.  239,  51  S.  W. 
167. 

Hearsay  Testimony —  Documents 
containing  mere  matter  of  hearsay 
will  not  be  required  to  be  produced. 
Culver  V.  Alabama  M.  R.  Co.,  108 
Ala.  330,  18  So.  827. 

68.  Phelps  V.  Piatt,  54  Barb.  (N. 
Y.)  557;  Meeth  v.  Rankin  Brick  Co., 
48  111.  App.  602. 

69.  Motion  Supported  by  Affidavit. 
If  the  affidavit  be  made  by  the  at- 
torney some  reason  therefor  should 
be  shown.  Phelps  v.  Piatt.  S-t  Barb. 
CN.  Y.)    557. 

70.  By  Petition — Eschbach  v. 
Lightner,  31  'Md.  528;  Williams  M. 
&  R.  Co.  V.  Raynor,  38  Wis.  12,2', 
Justice  V.  National  Bank,  83  N.  C. 
8;  Rafferty  v.  Williams,  50  N.  Y. 
Super.  Ct.  66;  Beebe  v.  Equitable 
]\Iut.  L.  &  End.  Ass'n,  76  Iowa  129, 
40  N.  W.  122. 

Under  New  York  Code,  §§803, 
809,  an  order  for  the  production  of 
books  and  papers  for  the  inspection 
of  the  adverse  party  must  be  based 
upon  a  verified  petition,  and  an  or- 
der to  show  cause  must  issue.  A 
peremptory  ex  parte  order  may  not 
issue  in  the  first  instance.  Dick  v. 
Philips,  41  Hun   (N.  Y.)   603. 

71.  Notice  to  Adverse  Party. 
First  Nat.  Bank  v.  Mansfield,  48  HI- 
494;     Georgia     Iron     &     C.     Co.     v. 
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notice  to  the  adverse  party,"-  or  upon  mere  motion,'^  or  request  sup- 
ported by  the  oath  of  the  apphcant  ;'■*  or  by  affidavit  alone." 

b.  Notice  of  Application.  —  In  those  jurisdictions  where  notice  of 
the  appHcation  for  the  production  of  documents  is  required,  the 
notice  must  be  served  a  reasonable  time  before  the  trial,  so  as  to 
enable    the    party    to    make    production,^"     And    where    notice    is 


Etowah  Iron  Co.,  104  Ga.  395,  30  S. 
E.  878. 

Under  North  Carolina  Code, 
§  ii373,  no  affidavit  is  necessary  to  an 
order  on  the  adverse  party  to  pro- 
duce papers  containing  evidence  per- 
tinent to  the  issue.  On  motion  and 
due  notice  their  production  may  be 
ordered.     McDonald  v.  Carson,  95  N. 

c.  2,77. 

1  he  Civil  Code  of  Georgia,  §  5,248, 
provides:  "The  several  courts  shall 
have  power  on  the  trial  of  any  cause 
cognizable  before  them  respectively, 
on  notice  and  proof  thereof  being 
previously  given  by  the  opposite 
party,  or  his  attorney,  to  require 
either  party  to  produce  books,  writ- 
ings and  other  documents  in  his  pos- 
session, power,  custody,  or  control, 
which  shall  contain  evidence  perti- 
nent to  the  cause  in  question,  under 
circumstances  where  the  party  might 
be  compelled  to  produce  the  same  un- 
der the  ordinary  rules  of  proceeding 
in   equity." 

72.  Upon  Motion  and  Notice. 
First  Nat.  Bank  v.  Smith,  36  Neb. 
199,  54  N.  W.  254;  Pvnchon  7'.  Day, 
118  111.  9,  7  N.  E.  65;  McDonald  v. 
Carson,  95  N.  C.  2i77\  Silvers  v. 
Junction  R.  Co.,  17  Ind.  142;  Thomp- 
son V.  Selden,  20  How.   (U.  S.)    195. 

Under  Rev.  St.  111.,  c.  51,  §  9,  em- 
powering the  courts,  on  motion  and 
good  cause  shown,  and  reasonable 
notice,  to  require  the  production  of 
books  and  writings,  the  showing 
should  be  by  affidavit  specifying  the 
need  and  propriety  of  the  order,  so 
that  the  court  can  fullv  judge  of  its 
merits.  Meeth  v.  Rankin  Brick  Co., 
48  111.  App.  602. 

73.  On  Mere  Motion Downie  v. 

Nettleton,  61  Conn.  593,  24  Atl.  977. 

74.  Upon  Request  Supported  by 
Oath  of  Applicant.  —  Chaffe  7'.  Mac- 
kenzie, 43  La.  Ann.  1,062.  10  So.  369. 

In  Louisiana,  Art.  140  of  the  Code 
of  Practice  provides :  that  the  courts 
may,  at  the  request  of  one  of  the 
parties,   decree   that   the   other   party 


bring  into  court  the  books,  papers, 
and  other  documents  which  are  in 
his  possession,  and  which  are  ma- 
terial in  the  cause,  provided  the 
party  requesting  their  production  de- 
clares in  writing  and  on  oath  what 
are  the  facts  he  intends  to  establish 
by  such  books,  papers,  or  other  docu- 
ments ;  and,  on  the  refusal  of  the 
party  thus  called  upon  to  comply 
with  the  order,  the  facts  stated  and 
sworn  to  shall  be  considered  as  hav- 
ing been  confessed  until  satisfactory 
evidence  of  the  impossibility  of  pro- 
ducing such  documents. 

75.  In  the  Federal  Courts.  — The 
party  requiring  the  production  of 
books  or  writings  at  the  trial  should 
move  for  a  rule  requiring  their  pro- 
duction, describing  the  books  or 
papers  with  sufficient  certainty,  and 
should  state  to  the  best  of  his  knowl- 
edge, information  and  belief,  that 
the  books  or  papers  called  for  will 
tend  to  prove  the  issue  in  his  favor. 
The  motion  should  further  state  the 
facts  which  the  books  will  prove 
pertinent  to  the  issue.  The  truth  of 
the  allegations  stated  in  the  motion 
should  be  verified  by  the  affidavit  of 
the  mover  or  his  agent,  and  the  ma- 
teriality of  the  testimony  sought  to 
be  certified  to  by  counsel  of  the 
mover.  Lowenstein  v.  Carey,  12 
Fed.  811.  See  Jacques  v.  Collins,  2 
Blatchf.  (U.  S.)  23;  Thompson  v. 
Selden,  20  How.    (U.  S.)    195. 

76.  Lowenstein  v.  Carey,  12  Fed. 
811;  Greenough  7'.  Sheldcn,  9  Iowa 
503;  Allison  7'.  Vaughan,  40  Iowa 
421 ;  De  Witt  7'.  Prescott,  51  Mich. 
208,  16  N.  W.  656;  Rose  V.  King,  5 
Scrg.  &  R.   (Pa.)  241. 

Requiring  Production  After  Trial 

Has     Begun The     production      of 

documents  may  be  required  after  the 
commencement  of  trial,  if  then  first 
discovered  to  be  material ;  not  so, 
however,  if  known  before  that  time. 
Plympton  v.  Preston,  4  La.  Ann. 
360. 

In    Wolflf   V.    Wolff,   47    La.    Ann. 
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required  production  cannot  be  enforced  until  it  has  been  givenJ^ 

c.  Proper  Ground  for  Production  Must  Be  Slwivn.  —  The  right 
of  a  party  to  compel  the  production  of  documents  is  not  an  absolute 
one.'^^  To  authorize  the  enforcement  of  a  demand  for  the  production 
of  a  document  to  be  used  upon  the  trial  of  a  cause,  it  must  appear 
that  such  document  contains  material  evidence  for  the  applicant/'' 
that  such  evidence  is  relevant,^''  and  competent  as  original  evidence 


548,  17  So.  126,  the  court  in  its 
opinion  says  :  "  Interveners'  counsel 
offered  a  motion  upon  the  morning 
the  case  was  taken  up  for  trial  to 
compel  plaintiff  to  produce  books  de- 
scribed in  the  motion.  They  al- 
leged that  it  would  be  shown  by 
these  books  that-  the  defendant  was 
not  indebted  to  plaintiff.  The  trial 
took  two  days  of  the  court's  time. 

"  The  objection  urged,  and  which 
was  sustained  by  the  court,  was  that 
it  was  offered  after  the  trial  had 
begun,  and  was  too  late. 

"  It  is  not  anywhere  made  evident 
by  the  pleadings  or  the  evidence  be- 
fore us  that  the  regular  course  of 
the  trial  would  have  been  interfered 
with  or  delayed  had  the  order  been 
given  by  the  court.  The  bill  of  ex- 
ception was  taken  in  the  case  at  bar 
contradictorily  between  plaintiff  and 
intervener,  as  shown  by  the  title 
and  number.  A  condensed  narrative 
of  the  bill  reads : 

"  '  Intervener,  through  counsel,  of- 
fered to  file  a  motion  to  produce 
[and  prayed  for  service  on  plain- 
tiff] his  private  and  mercantile 
books  described,  fer  the  purpose  of 
showing  that  the  defendant  was  not 
indebted    to    the    plaintiff. 

"  '  This  motion  to  produce  was  ob- 
jected to  by  plaintiff's  counsel  upon 
the  ground  that  the  motion  wa?  at- 
tempted to  be  filed  after  the  case  had 
been  taken  up  for  trial,  and  was 
therefore  too  late;  which  objection 
was  sustained  by  the  court,  and  in- 
terveners were  not  allowed  to  file 
said  motion  to  produce.' "  It  dees 
net  appear  that  there  was  needless 
interruption  of  the  trial,  or  that  the 
granting  of  the  order  would  have 
occasioned  any  delay.  "  The  only 
objection  interposed  was  that  the 
order  should  have  been  applied  for 
before  going  into  the  trial.  Under 
the  Art.  475,  C.  P.,  the  production 
of  books  and  papers  may  be  ordered 
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on  motion,  after  the  trial  has  begun. 
It  follows  as  a  conclusion  that  the 
motion  was  seasonably  made." 

77.  Brand  v.  Kennedy.  71  Ga. 
707;  Glebe  Ace.  Ins.  Co.  v.  Helwig, 
13  Ind.  App.  539,  41  N.  E.  976,  55 
Am.  St.  Rep.  247 ;  Blood  v.  Har- 
rington, 8  Pick.  (]\Iass.)  552;  Stet- 
son V.  Godfrey,  20  N.  H.  227 ;  War- 
ing V.  Warren,  i  Johns.  (N.  Y.)  340. 

When  Document  Already  in  Court 
No  Notice  Required —  Boatright  v. 
Porter,  32  Ga.  130;  Field  v.  Zeman- 
sky,  9  111.  App.  479;  Truesdale  Mfg. 
Co.  V.  Hoyle,  39  111.  App.  532;  Beyn- 
ten  r.  Beynten,  25  Hew.  Pr.  (N. 
Y.)  490;  Whelan  v.  Gorton,  15 
Misc.  625,  37  N.  Y.  Supp.  344- 
Contra,  Watkins  v.   Pintard,   i   N.  J. 

L.  378. 

78.  Alabama.  — McDuffie  v.  Col- 
lins, 117  Ala.  487,  23  So.  45. 

Arkansas.  — Thavp  v.  Page,  66 
Ark.  229,  50  S.  W.  454. 

Colorado.  —  Buckingham  v.  Har- 
ris,  10  Colo.  455.   15  Pac.  817. 

Georgia.  —  Georgia  Iron  &  C.  Co. 
t'.  Etowah  Iron  Co.,  104  Ga.  39S,  3° 
S.  E.  878. 

Louisiana.  —  Lombard  v.  Citizens' 
Bank,  107  La.  Ann.  183,  3  So.  654- 

Missouri.  —  State  v.  Fitzgerald, 
130  Me.  407,  3-2  S.  W.  T,ii3- 

Montana.  —  State  v.  District  Ct. 
(Mont.),  74  Pac.   1,078. 

N<ezv  Yorlc.  —  Neukirch  r.  Keppler, 
56  App.  Div.  225,  67  N.  Y.  Supp.  710- 

Wisconsin.  —  Groundwater  v. 
Washington,   92  Wis.   56,  65   N.   W. 

871. 

79.  Georgia  Iron  &  C.  Co.  v. 
Etowah  Iron  Co.,  104  Ga.  395,  3° 
S.  E.  878;  State  V.  Fitzgerald,  130 
Mo.  407,  32  S.  W.  1,113;  H-r  /'«'''<^ 
Clarke,  126  Cal.  235,  58  Pac.  546,  46 
L.  R.  A.  835,  77  Am.  St.  Rep.  176; 
Lester  v.  People,  150  111.  408,  41  Am. 
St.  Rep.  375.  23  N.  E.  387- 

80.  Culver  v.  Alabama  M.  R.  Co., 
108  Ala.  330,  18  So.  827;  McLeod  v. 
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for  the  party ,^^  and  that  the  production  and  use  of  the  document  are 
necessary  for  the  purpose  sought  by  the  appUcant.®- 

d.  What  the  Application  Must  Contain.  —  (i.)  General  Requisites. 
The  application  should  set  forth  the  pendency  of  the  suit  in  which 
it  is  desired  to  use  the  documents,  the  object  for  which  the  suit 
was  instituted,"^  facts  from  which  it  can  be  seen  that  the  documents 
sought  are  necessary  for  the  purposes  of  the  suit,®*  that  the  docu- 
ments contain  the  information  desired,*^  are  in  the  possession  or 


Bullard,  84  N.  C.  515;  Kuhn  v.  El- 
maker,  2  Pa.  Law  J.  299;  State  v. 
District  Ct.,  (Mont.),  74  Pac.  1,078; 
Faircloth  v.  Jordan,   15  Ga.  511. 

81.  See  cases  cited  in  last  foot 
note;  also  Georgia  Iron  &  C.  Co.  v. 
Etowah  Iron  Co.,  104  Ga.  395,  30  S. 
E.  878. 

In  Minnesota  it  has  been  decided 
that  books,  documents  or  papers, 
production  and  inspection  of  which 
may  be  required  under  Gen.  St.  i8"8, 
c.  72,  §  88,  must  be  such  as  may  be 
used  by  plaintiff  or  defendant  as  evi- 
dence on  the  trial.  If  they  contain 
merely  hearsay,  so  that  neither  party 
could  use  them  as  evidence,  such 
production  or  inspection  cannot  be 
called  for.  Powell  v.  Northern  Pac. 
R.  Co.,  46  Minn.  249,  48  N.  W.  907. 

82.  Tharp  v.  Page,  66  Ark.  229, 
50  S.  W.  454;  Arnold  v.  Pawtuxet 
Val.  W.  Co.,  18  R.  I.  189.  26  Atl. 
55,  19  L.  R.  A.  602;  Gould  V.  Mc- 
carty, II  N.  Y.  575;  Neafie  v. 
Miller,  2,7  Fla-  ^73,  20  So.  252;  Hill 
V.  Cawthon,  15  Ark.  29;  Meeth  v. 
Rankin  Brick  Co.,  48  111.  App.  602; 
Sheek  v.  Sain,  127  N.  C.  266,  2,7  S. 
E.  334. 

Will  Not  Be  Denied  Because  Sub- 
poena Duces  Tecum  May  Be  Used. 
An  order  for  the  production  by  a 
corporation  defendant  of  books  and 
papers,  under  U.  S.  Rev.  St.  §  724, 
will  not  be  refused  on  the  ground 
that  the  rights  of  the  plaintiff  will 
be  sufficiently  protected  by  a  notice 
to  produce,  or  a  subpoena  duces 
tecum,  as  such  notice  does  not  com- 
pel the  production  of  the  document, 
and  it  is  uncertain  whether  a  sub- 
poena duces  tecum  should  not  be 
limited  to  the  production  of  books 
where  the  corporation  is  not  a  party, 
and  as  to  what  officer  of  the  corpora- 
ation  will  be  in  possession  of  the 
papers  called  for.  Kirkpatrick  v. 
Pope  Mfg.   Co.,  61   Fed.  46. 

52 


83.  Object  of  Suit.  — Churchman 
V.  Merritt,  51  Hun  375,  641,  4  N.  Y. 
Supp.  245;  Hale  V.  Rogers,  22  Hun 
(N.  Y.)    19. 

84.  Noonan  v.  Orton,  28  Wis. 
386. 

Document  Need  Not  Be  Indispen- 
sably Necessary — Where  the  mov- 
ing papers  on  a  motion  to  discover 
books,  papers  and  documents,  es- 
tablish the  existence  of  the  evidence, 
its  materiality,  the  necessity  of  a 
discovery,  and  the  good  faith  of  the 
application,  and  these  facts  are  un- 
contradicted, they  need  not  also  show 
that  the  evidence  sought  to  be  dis- 
covered is  " indispensably  neces- 
sary," and  that  the  party  has  not 
the  means  of  establishing  the  same 
facts  by  other  available  proof. 
Whitworth  v.  Erie  R.  W.  Co.,  37  N. 
Y.  Super.  Ct.  437. 

Information  and  Belief Aver- 
ments contained  in  a  petition  for  an 
inspection  of  books  and  papers  of  a 
corporation,  merely  upon  informa- 
tion and  belief,  failing  to  disclose 
the  sources  of  information,  are  insuf- 
ficient to  entitle  the  petitioning  party 
to  such  inspection.  Central  C.  R. 
Co.  V.  Twenty-third  St.  R.  Co.,  53 
How.  Pr.   (N.  Y.)  45- 

Expression  of  Applicant's  Opinion 

Not  an   Allegation    of    Fact The 

bare  statement  that  the  papers  de- 
sired to  be  inspected  "  contain  evi- 
dence relating  to  the  merits  of  the 
action "  is  held  to  be  nothing  more 
than  an  expression  of  the  plaintiff's 
opinion,  and  cannot  be  regarded  as 
a  statement  of  any  fact.  Jenkins  v. 
Bennett.  40  S.  C.  393,  18  S.  E.  929. 

85.  New  England  Iron  Co.  v.  New 
York  L.  &  Imp.  Co.,  55  How.  Pr. 
(N.  Y.)  353;  Julio  v.  Ingalls,  17  Abb. 
Pr.  (N.  Y.)  448,  (note);  Walker  v. 
Granite  Bank,  44  Barb.  (N.  Y.)  39; 
Dickie  7'.  Austin,  4  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  123;  Lynch  v.  Hen- 
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control  of  the  adverse  party,^"  and  also  a  description  of  the 
documents." 

(2.)  Sufficiency  of  Description. —  The  description  is  sufficiently  defi- 
nite if  the  party  who  is  called  on  to  produce  the  document  or  to 
permit  an  inspection  will  be  enabled  to  know  what  to  produce  or 
permit  to  be  inspected,  and  to  enable  the  court  to  determine  the 
propriety  of  allowing  the  production  or  inspection  sought.^®  _  The 
description  must  not  be  vague  and  indefinite^®  or  too  extensive  in 
range.**" 

(3.)  Materiality  to  Be  Shown  in  the  Application.  —  The  application 
should  disclose,  by  a  proper  allegation  of  the  facts,  that  the  docu- 
ment or  inspection  sought  is  material  to  the  applicant's  case.®^     It  is 


derson,  lo  Abb.  Pr.  (N.  Y.)  3^=;, 
(note) ;  see  also  M.  &  V.  Code 
(Tcnn.),   §4,650. 

86.  Code  West  Virginia,  ch.  130, 
§43;  Code  Virginia,  1887,  ^  3,37i ; 
Georgia  Iron  &  C.  Co.  v.  Etowah 
Iron  Co.,  104  Ga.  395,  30  S.  E.  878. 

87.  State  ex  rel  Franklin  v.  Al- 
len, 104  La.  Ann.  301,  29  So.  114; 
Whitman  v.  Weller,  39  Ind.  515; 
Schuetze  v.  Continental  L.  Ins.  Co., 
69  Wis.  252,  34  N.  W.  90;  Georgia 
Iron  &  C.  Co.  v.  Etowah  Iron  Co., 
104  Ga.  395,  30  S.  E.  878;  Hector  v. 
Canadian  Bank,  11  Manitoba,  L.  Rep. 
320. 

Illustrative  Instances  Touching 
the  Matter  of  Description — A  sub- 
poena duces  tecum,  which  requires 
a  druggist  to  produce  all  prescrip- 
tions filed  in  his  store  since  a  cer- 
tain day,  is  too  indefinite,  since  the 
grand  jury  is  not  authorized  to  in- 
spect all  the  prescriptions,  but  only 
such  as  relate  to  the  matter  under 
investigation.  State  v.  Davis,  117 
Mo.  614,  23  S.  W.  759;  Georgia  Iron 
&  C.  Co.  V.  Etowah  Iron  Co.,  104 
Ga.  395,  30  S.  E.  878;  Parish  v. 
Weed  Sewing  Mach.  Co.,  79  Ga. 
682,  7  S.  E.  138. 

88.  Parish  v.  Weed  Sewmg  Mach. 
Co.,  79  Ga.  682,  7  S.  E.  138. 

In  Georgia  Iron  &  C.  Co.  v.  Eto- 
wah Iron  Co.,  104  Ga.  395.  30  S.  E. 
878,  the  court  in  its  opinion,  as  to 
the  description  required  in  the 
notice,  says:  "It  was  there  held 
that  this  notice  was  too  vague  in  de- 
scription, and  too  extensive  in  range, 
to  require  a  response.  The  descrip- 
tion in  the  notice  must  be  with  suf- 
ficient particularity  to  enable  the 
court  to  determine  the  propriety  of 
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compelling  the  production  sought, 
and  it  must  also  apocar  that  the  evi- 
dence to  be  thus  acquired  would  be 
competent  and  tend  to  prove  the  ex- 
istence of  the  claim  made  by  the 
party  requiring  production.  Spcy- 
ers  V.  Torstritch,  5  Rob.  (N.  Y.) 
606:  Merguelle  v.  Bank,  7  Rob.  (N. 
Y.)  77;  People  V.  Rector  of  Trinity 
Cnurch.  6  Abb.  Prac.  I77:  Lynch  v. 
Henderson,  10  Abb.  Pr.  (N.  Y.) 
345,  (note)  ;  Condict  v.  Wood,  25  N. 
J.  L.  319;  Dyett  v.  Seymour,  3  N. 
Y.  Supp.  643." 

89.  Parish  v.  Weed  Sewing  Mach. 
Co.,  79  Ga.  682,  7  S.  E.  138;  Ex 
parte  Jaynes,  70  Cal.  638,  12  Pac 
117:  Hamby  Mountain  Gold  Mines 
Co.  V.  Findley,  85  Ga.  431.  11  S.  E. 

7"S-  ^      .       „    , 

90.  Parish  v.  Weed  Sewmg  Mach. 

Co.,  79  Ga.  682,  7  S.  E.  138. 

In  Ex  parte  Jaynes,  70  Cal.  638, 
12  Pac.  117,  it  is  decided  that  a  de- 
mand to  produce  all  the  telegraphic 
messages  from  and  to  a  large  num- 
ber of  persons  between  certain  dates 
need  not  be  obeyed,  inasmuch  as  the 
particular  messages  required  should 
be  identified. 

91.  Arkansas  —  Hill  v.  Caw- 
thon,  15  Ark.  29. 

f/orido.  —  Sinclair  v.  Gray,  9  Fla. 
71. 

Georgia.  —  Bull  v.  Edward 
Thompson  Co.,  99  Ga.  I34.  25  S.  E. 
31  ;  Berry  v.  Matthews,  7  Ga.  457- 

///mo!.j.  —  Pynchon  v.  Day,  118 
111.  9,  7  N.  E.  6=;:  Lester  v.  People, 
150  111.  408,  23  N.  E.  387,  41  Am. 
St.  Rep.  375- 

Afary/oHcf.  —  Cooney  v.  Hax,  92 
Md.  134,  48  Atl.  58. 

Minnesota.  —  Powell    v.    Northern 
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Bufficient  in  this  regard,  however,  if  from  the  facts  and  circum- 
Etances  averred  it  may  be  fairly  presumed  that  the  documents  applied 
for  will  in  some  degree  prove  or  tend  to  prove  an  essential  part  of 
the  applicant's  case.^^ 

(4.)  Necessity  for  Production  Should  Appear  in  the  Application.  —  The 
application  should  contain  such  a  statement  of  facts  as  to  show 
a  necessity  for  the  production  or  inspection  of  the  document. ^^ 
A  mere  general  allegation  therein  that  the  necessity  exists  is  not 
sufficient. 

J.  Relieving  Party  From  Production  of  Documents.  —  a. 
Denial  of  Possession.  —  It  is,  perhaps,  scarcely  necessary  to  state  that 
when  the  party  from  whom  production  or  inspection  of  a  document  is 
sought  denies  under  oath  that  such  document  is  in  his  possession  or 
control,  this  terminates  the  proceeding  against  him  for  its  pro- 
duction."*    Such  denial  must  not  be  evasive,  but  direct  and  positive.^' 

b.  Materiality  of  Document  Denied.  —  Inasmuch  as  the  court 
determines  the  matter  of  the  materiality  of  the  document  sought,  a 
mere  denial  by  the  adverse  party  of  its  materiality  does  not  relieve 
him  from  its  production.^^ 

c.  Inconvenience  of  Production.  —  It  has  been  held  that  a  court 
may  properly  refuse  to  compel  production  of  documents  where  it 
would  be  inconvenient  or  expensive  to  produce  them,  and  where 
copies  can  be  furnished.®^ 

K.  Form  of  Order  of  Production.  —  The  order  for  the  produc- 
tion or  inspection  of  documents  should  so  describe  them  as  to 
enable  the  party  to  know  what  particular  documents  are  desired,"* 

Pac.  R.  Co.,  46  Minn.  249,  48  N.  W.  Sel.    Cas.    (N.     Y.)    no;     Clyde    v. 

907-  Rogers,  24   Hun    (N.  Y.)    145. 

North  Carolina.  —  McLtod  v.  Bui-  97.  In  Florida  it  has  been  de- 
lard,  84  N.  C.  515.  cided    that    whenever    a    proper    case 

South   Carolina.  —  Jenkins  v.  Ben-  has  been  presented   for  the  enforce- 

nett,  40  S.  C.  393,  18  S.  E.  929.  ment    of   the    rule    in    that    state    for 

92.  Rubcrry  v.  Binns,  5  Bosw.  the  production  of  documents,  and  the 
(N.  Y.)  685;  Union  Paper  Collar  party  against  whom  it  is  invoked, 
Co.  V.  Metropolitan  Collar  Co.,  3  together  with  his  books  or  the  docu- 
Dalv  (N.  Y.)  171;  Lefferts  v.  ments  sought,  arc  in  another  state, 
Brampton,  24  How.  Pr.  (N.  Y.)  257.  or  at  such  a  distance  that  a  produc- 

93.  Necessity  for  Production  tion'of  them  in  court  would  be  at- 
Should  Appear — Hamby  Mountain  tended  with  great  expense,  incon- 
Gold  Mines  Co.  v.  Findley,  85  Ga.  venience,  or  detriment,  the  judge 
431,  II  S.  E.  775;  Ex  parte  Clarke,  should  never  require  the  production 
126  Cal.  235,  58  Pac.  546,  77  Am.  St.  of  the  originals,  where  sworn  copies 
Rep.  176,  46  L.  R.  A.  835;  Morrison  of  the  pertinent  matters  therein 
V.  Sturges,  26  How.  Pr.  (N.  Y.)  would  fully  subserve  the  purposes 
177-  and    objects    of   the    rule.     Ncafie   v. 

94.  Chaffe    v.    Mackenzie,    43    La.  Miller,  2,7  F'a.    173,  20  So.  252. 
Ann.  1,062,  TO  So.  369.  98.     Description      of      Documents. 

95.  People  v.  Newaycro  Circuit  State  ex  rcl  Franklin  v.  Alien,  104 
Judge,  41   Mich.  258,  49  N.  W.  921;  La.  Ann.  301,  29  So.   114. 

Hicks  V.   Charlick,   10  Abb.    Pr.    (N.  It  is  held  in  Whitman  v.  Wcller,  39 

Y.)    129;    Eschbach   v.    Lightner,   31  Ind.  515,  that  the  order  should  rot  be 

Md.  528.  made  in  such  terms  as  to  license  the 

96.  Elder  v.   Bogardus,     i     Edm.  party    obtaining    it    to     search     the 
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and  should  designate  the  time  within  which  the  order  commanding 
the  production  must  be  obeyed.^® 

The  order  in  some  jurisdictions  may  be  for  the  production  of 
the  documents  to  be  used  for  the  trial/  in  others  to  be  placed  in  the 
hands  of  the  applicant  or  his  attorney,^  and  in  others  to  be  placed 
with  an  officer  of  the  court  for  inspection  and  to  make  copies.^  The 
order  may  be  restricted  in  the  production  required  to  "  the  entries 
of  all  matters  and  transactions  between  plaintiff  and  defendant."* 

L.  Consequences  of  Failure  or  Refusal  to  Produce  Docu- 
ments. —  a.  Failure  to  Produce  Punished  as  a  Contempt.  —  The 
failure  to  produce  a  document  after  proper  application  and  notice 
gives  the  right  in  all  cases  to  offer  secondary  evidence  of  its  con- 
tents.^ But  inasmuch  as  a  party  is  not  required  to  risk  the  doubtful 
expedient  of  attempting  to  prove  by  secondary  evidence  that  which 
the  document  shows  with  certainty,®  it  is  the  usual  practice  to  compel 
the  production  of  the  document/  and  therefore  a  refusal  to  obey  an 
order  of  court  requiring  production  will  ordinarily  be  punished 
as  a  contempt  of  court.^ 


books  and  papers  of  his  adversary 
at  pleasure  —  or  to  authcrize  the 
production  of  books  and  papers 
which  may  be  of  no  use  when  pro- 
duced. 

99.     Time  for  Production Muri- 

son  V.  Butler,  i8  La.  Ann.  2q6. 

1.  To  Be  Used  on  the  TriaL 
First  Nat.  Bank  v.  Smith,  36  Neb. 
199,  54  N.  W.  254;  Georgia  Iron  & 
C.  Co.  V.  Etowah  Iron  Co.,  104  Ga. 
395,  30  S.  E.  878. 

Before  Trial — The  court  may  in 
its  discretion  direct  inspection  of 
paners  before  trial,  under  U.  S.  Rev. 
Stat.,  §  724,  providing  that  on  the 
trial  of  actions  at  law  the  court  may 
require  the  parties  to  produce  books 
or  writings  in  their  possession  where 
they  might  be  so  compelled  by  the 
ordinary  rules  in  chancery.  Lucker 
V.  Phoenix  Assur.  Co.,  6?  Fed.  18. 

2.  In  Hands  of  Applicant.  —  Holt 
V.  Southern  F.  &  W.  Co.,  116  N.  C. 
480,  21  S.  E.  919. 

3.  Placed  With  Officer  of  Court, 
Phelps  V  Atlantic  &  Pac.  Tel.  Co., 
46  Wis.  266,  50  N.  W.  288;  First 
Nat.  Bank  v.  Smith,  36  Neb.  199,  54 
N.  W.  254;  Risrdon  v.  Conley,  141 
111.  565,  30  N.  E.   1,060. 

4.  Transactions  Between  the  Par- 
ties—  Pynchon  v.  Day,  118  111.  9, 
7  N.  E.  65. 

In  Dias  v.  Merle,  2  Paige  Ch.  (N. 
Y.)   494,  it  is  decided  that  it  is  the 
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ordinary  practice  of  the  court,  when 
books  are  directed  to  be  produced 
for  the  inspection  of  the  opposite 
party,  to  permit  those  parts  to  be 
sealed  up  which  do  not  relate  to 
the  subject-matter  of  litigation;  and 
courts  of  record  have  uniformly  pro- 
tected suitors  against  an  unwar- 
rantable interference  of  the  adverse 
party  with  rights  of  this  description, 
by  proceeding  against  the  offender  as 
for  a  contempt.  See  also  Gerard  v. 
Penswick,  i  Wils.  Ch.  222;  Camp- 
bell V.  French,  I  Cox  Cas.  288. 

5.  Burke  v.  Table  Mountain  W. 
Co.,  12  Cal.  403;  Bogart  v.  Brown, 
5  Pick.  (Mass.)  18;  Bemis  z/.  Charles, 
I  Mete.  (Mass.)  440;  Arnstine  v. 
Treat,  71  Mich.  561,  39  N.  W.  749; 
International  &  G.  N.  R.  Co.  v.  Don- 
alson,  2  Wills.,  Civ.  Cas.  Ct.  App. 
(Tex.),  §241. 

6.  Cullers  v.  Birp^e,  (Tex.  Civ. 
App.),  34  S.  W.  986;  Coons  V.  Ren- 
ick.  II  Tex.  134,  60  Am.  Dec.  230; 
Hall  V.  York,  16  Tex.  18;  Simon  v. 
Ash,  I  Tex.  Civ.  App.  202,  20  S.  W. 
719. 

7.  Cullers  v.  Biree,  (Tex.  Civ. 
App.),  34  S.  W.  986;  Powers  v. 
Elmendorf,  4  How.   Pr.    CN.  Y.)   60. 

8.  Lester  v.  People,  iSO  111.  408, 
23  N.  E.  387,  41  Am.  St.  Rep.  3751 
Tredway  v.  Van  Wagenen,  91  Iowa 
556,  60  N.  W.  130;  Jenkins  v.  Ben- 
nett, 40  S.  C.  393,  iS  S.  E.  929- 
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b.  Effect  in  Different  States  of  Failure  to  Produce  Document. 
In  most  of  the  states  statutory  provision  is  made  with  reference  to 
the  effect  of  a  failure  to  produce  a  document  after  proper  application 
and  notice  for  its  production."  In  many  of  the  states  it  is  provided 
by  statute  that  upon  the  failure  of  a  defendant  to  obey  a  peremptory 
order  to  produce  a  document,  judgment  by  default  shall  be  given 
against  him,^°  and  that  of  nonsuit  when  the  failure  is  upon  the  part 
of  the  plaintiff."  In  other  jurisdictions  the  court  may  exclude  a 
book,  paper  or  other  document  from  being  given  in  evidence,  or  if 
desired  as  evidence  by  the  applicant  may  direct  the  jury  to  presume 
the  document  to  be  such  as  the  applicant  upon  affidavit  alleges 
it  to  be.^2 

M,  The  Control  of  Documents  as  Evidence  When  Produced. 
The  English  rule  of  practice  is  that  if  a  party  formally  demand  the 
production  of  a  document,  and  it  is  produced  in  compliance  with 
the  demand,  and  is  then  inspected  by  the  party  calling  for  it,  the 
document  must  be  offered  in  evidence  by  the  party  applying  for  it,^^ 
and  its  formal  production  and  inspection  make  it  evidence  for  the 
party  producing  it,  although  the  party  calling  for  it  has  not  himself 
offered  it  in  evidence.^'*  This  rule  is  adhered  to  in  many  jurisdic- 
tions in  this  country. ^^     But  mere  notice  to  produce  a  document 


9.  Alabama.  —  In  Golden  v.  Con- 
ner, 89  Ala.  598,  8  So.  148,  the  court, 
in  its  opinion,  says:  "While  a 
failure  or  refusal  by  a  party  to  a 
suit  to  produce  writings  or  books 
upon  notice,  may  produce  a  prejudi- 
cial effect  in  the  minds  of  the  jurv, 
or  the  court,  the  legal  consequence 
of  such  failure  or  refusal  is  to  en- 
title the  other  party  to  give  second- 
ary evidence  of  their  contents.  The 
court  will  not  order  their  production, 
to  be  used  as  evidence  against  the 
party  having  possession,  and  to 
whom  they  belong.  Cooper  v.  Gib- 
bons, 3  Camp.  362;  I  Tayl.  Ev.  138." 

10.  Judgment  by  Default. 
Georgia.  —  Georgia   Iron   &  C.   Co. 

V.  Etowah  Iron  Co.,  104  Ga.  39s.  30 
S.  E.  878;  Parish  v.  Weed  Sew. 
Mach.  Co..  79  Ga.  682,  7  S.  E.  138; 
Stieer  v.  Monroe,  97  Ga.  47q,  25  S. 
E.  478;  Marshall  v.  McNeal,  114  Ga. 
622,  40  S.  E.  796. 

11.  Judgment  of  Nonsuit. 
Georgia  Iron  &  C.  Co.  v.  Etowah 
Iron  Co.,   104  Ga.  39s,  30  S.  E.  878. 

12.  First  Nat.  Bank  v.  Smith,  36 
Neb.  199,  54  N.  W.  254;  Civ.  Code 
Neb..  §  394- 

13.  Wilson  V.  Bowie,  i  Car.  &  P. 
8;  Calvert  v.   Flower,  7  Car.  &   P. 


386;   Wharam  v.   Routledge,   5   Esp. 

235. 

14.  2  Tidd  Pr.  804;  2  Phill.  Ev. 
(5th  Am.  ed.)    pp.  452,  45.3- 

15.  Jordan  v.  Wilkins,  2  Wash. 
C.  C.  482,  13  Fed.  Cas.  No.  7.526; 
Wallar  v.  Stewart,  4  Cranch  C.  C. 
532,  29  Fed.  Cas.  No.  17,109;  Huck- 
ins  V.  People's  Mut.  F.  Itis.  Co.,  31 
N.  H.  238;  Austin  v.  Thomson,  45 
N.  H.  113;  Farmers  &  M.  Bank  v. 
Israel,  6  Serg.  &  R.  (Pa.)  291 ; 
Heaffer  v.  New  Era  L.  Ins.  Co.,  lOi 
Pa.  St.  178;  Penobscot  Boom  Corp. 
V.  Lamson,  16  Me.  224,  33  Am.  D:c. 
656;  Blake  v.  Russ,  33  Me.  360; 
Wootem  V.  Nail,  18  Ga.  609;  Bliz- 
zard V.  Nosworthy,  50  Ga.  514;  Elli- 
son V.  Cruser,  40  N.  J.  L.  444; 
Clark  V.  Fletcher,  i  Allen  (Mass.) 
53;  Long  V.  Drew,  114  Mass.  77; 
Edison  Elec.  L.  Co.  v.  United  States 
Elec.  L.  Co.  45  Fed.  55. 

In  New  York  the  rule  is  not  ad- 
hered to,  and  it  is  row  held  in  that 
state  in  Smith  v.  Rentz,  131  N.  Y. 
169.  30  N.  E.  54.  15  L.  R.  A.  138. 
that  notice  to  produce  a  document, 
and  inspection  thereof  by  the  other 
partv.  are  not  enough  to  make  it 
evidence. 

Vol.  IV 


822 


DOCUMENTARY  EVIDENCE. 


is  not  sufficient  to  compel  the  party  giving  the  notice  to  offer  it  in 
evidence.^® 

N.  Documents  of  Which  Production  Will  Be  Compelled. 
Whatever  is  not  privileged  must  be  the  subject  of  production  by  the 
process  of  the  courts.^^  Any  document  which  contains  material, 
relevant  and  competent  evidence  for  the  party  applying  for  its  pro- 
duction is  a  matter  of  which  production  may  be  required.^^ 

0.  Power  of  Legislative  Body  to  Compel  Production.  —  As  a 
general  proposition  a  legislative  body  has  no  inherent  power  as  such 
to  compel  the  production  of  a  private  document/'*  nor  can  such  power 
be  delegated  by  the  congress  of  the  United  States  to  a  special  com- 
mission of  its  own  creation  to  investigate  a  specific  matter  over  which 
it  has  no  peculiar  jurisdiction. ^^  So  a  tax  commission  created  by  an 
act  of  state  legislation  to  revise  and  equalize  assessments  of  property 
made  for  the  purpose  of  taxation  ^has  no  power  to  compel  the  pro- 
duction of  private  documents.^^  But  the  power  to  compel  the 
production  of  private  documents  by  a  legislative  body  may  be 
exercised  when  such  power  has  been  duly  conferred  upon  such 
body." 

IV.  USE  AND  ADMISSIBILITY. 

1.  Principles    Governing    the    Use   of    Documentary    Evidence. 

A.  General  Observations.  —  In  all  those  cases  where  the  law 
requires  a  transaction  to  be  reduced  to  writing,  such  transaction 
can  not  be  proved  except  by  a  written  instrument  introduced  as 


16.  Saunders  v.  Duval,  19  Tex. 
467;  Blight  V.  Ashley,  i  Pet.  C.  C. 
15.  24  Fed.  Cas.  No.  1,541. 

17.  See  article  "Privileged  Com- 
munications." 

18.  Arnold  v.  Pawtuxet  Val.  W. 
Co.,  18  R.  I.  189,  26  Atl.  55,  19  L.  R. 
A.  602;  Ex  parte  Brown,  72  Mo.  8,3, 
37  Am.  Rep.  426;  Johnson  Steel  St. 
R.  Co.  V.  North  Br.  Steel  Co.,  48 
Fed.  191 ;  Burnham  v.  Morrissey,  14 
Gray  (Mass.)  226,  74  Am.  Dec.  676; 
Woods  V.  Miller,  5;s  Iowa  168,  7  N. 
W.  484,  39  Am.  Rep.  170;  State  v. 
Litchfield,  58  Me.  267;  National 
Bank  v.   National   Bank,   7   W.    Va. 

544- 

19.  Matter  of  Pacific  R.  Commis- 
sion, 32  Fed.  241 ;  Kilborn  v.  Thomp- 
son, 103  U.  S.  168. 

20.  Matter  of  Pacific  R.  Commis- 
sion,  32   Fed.   241. 

Interstate  Commerce  Commission. 
The  Interstate  Commerce  Commis- 
sion, by  petition  duly  filed  in  a  cir- 
cuit court  of  the  United  States,  can 
compel    the    production     of     private 
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documents  to  further  the  ends  of  its 
creation  and  for  purposes  over  which 
it  may  assert  its  jurisdiction.  Inter- 
state Commerce  Commission  v. 
Brimson,  154  U.  S.  447- 

21.  Langenbers:  v.  Decker,  131 
Ind.  471,  31  N.  E.  iQO,  16  L.  R.  A. 
108. 

22.  Burnham  v.  Morrissey,  14 
Gray  (Mass.)  226,  74  Am.  Dec.  676. 

In  Ex  parte  Dalton,  44  Ohio  St. 
142,  5  N.  E.  136,  58  Am.  Rep.  800,  it 
is  decided  that  a  standing  committee 
on  privileges  and  elections  of  either 
house  of  the  general  assembly,  whila 
engaged  under  the  orders  of  such 
house  in  taking  testimony  and  mak- 
ing investigations  to  be  reported  to 
it,  in  a  contest  for  membership 
thereof  pending  therein,  with  power 
to  send  for  persons  and  papers,  may, 
by  a  subpoena  duces  tecum,  lawfully 
command  a  clerk  of  the  court  of 
common  pleas,  having  custody  there- 
of, to  produce  before  such  commit- 
tee any  poll-book  affecting  the  elec- 
tion   involved    in    such    contest,    al- 
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evidence  for  that  purpose,^^  unless  it  appear  that  the  instrument 
is  lost  or  destroyed  so  that  it  cannot  be  used  as  evidence."  This 
principle  which  demands  the  use  of  documents  as  a  means  of  proof 
does  not  necessarily  rest  upon  the  rule  which  requires  the  best  evi- 
dence of  which  the  nature  of  the  case  is  susceptible,"  but  upon 
the  doctrine  of  public  policy,  that  what  the  acts  of  positive  legisla- 
tion declare  shall  be  done,  shall  not  be  defeated  by  the  agency  of 
its  enforcement.^'^ 

As  to  those  matters  of  private  concern  which  may  or  may  not  be 
reduced  to  writing,  their  validity  not  being  dependent  upon  any 
writing,  a  different  consideration  calls  for  the  use  of  documentary 
evidence,  when  such  matters  have  actually  been  put  into  writing. 
In  such  a  case  when  the  act  is  contained  in  a  document,  the  docu- 
ment itself  must  be  produced  if  in  the  power  of  the  party  to  do 
so,"  upon  the  principle  which  demands  the  best  evidence  in  proof 
of  any  matter  in  issue.^^ 

B.  Classification  as  to  the  Use  of  Documentary  Evidence. 
Documentary  evidence,  with  reference  to  its  use,  resolves  itself 
into  two  classes:  First,  where  the  evidence  of  the  thing  sought 
to  be  proved  must  necessarily  have  been  created  by  a  document 
of  some  sort  f^  second,  where  the  matter  or  writing  sought  to  be 
established  may  lie  either  in  writing  or  parol,  but  has  been  reduced 


though  this  may  require  its  removal 
to  another  county  than  that  in  which 
his  office  is  situated. 

23.  Fitzgerald  v.  Adams,  9  Ga. 
471 ;  Hinton  v.  School  Dist.,  12  Kan. 
573:  Mayor  v.  Hughes,  i  Gill  &  J. 
(Md.)  480;  Whitton  v.  Harding,  15 
Mass.  535;  Belchertown  v.  Dudley,  6 
Allen  (Mass.)  477;  Frisch  v.  Miller, 
5  Pa.  St.  310;  Stewart  v.  Massengale, 
I  Overt.  (Tenn.)  479;  Patterson  v. 
Bloss,  4  La.  374,  23  Am.  Dec.  486. 

Physician's  Prescription  Required. 
In  State  v.  Hendrix,  98  Mo.  374,  11 
S.  W.  728,  on  the  trial  of  a  charge  of 
selling  intoxicating  liquor  as  a 
pharrnacist  without  a  written  pre- 
scription of  a  physician,  it  was  pro- 
posed to  be  shown  by  a  witness  that 
it  was  sold  for  and  to  be  used  as  a 
medicine;  but  this  was  not  permitted 
to  be  done,  and  in  ruling  on  this 
point  in  the  case  the  supreme  court 
said:  "There  was  no  error  in  ex- 
cluding this  proposed  evidence,  for 
it  is  the  prescription  of  a  registered 
physician  alone  that  satisfies  the 
law." 

24.  Fitzgerald  v.  Adams,  9  Ga.  471 ; 
Jackson  v.  Cullum,  2  Blackf.  (Ind.) 
228,   18  Am.   Dec.    158;   Boynton  v. 


Rees,  8   Pick.    (Mass.)    329,   19  Am. 
Dec.  326. 

25.  Snyder  v.  Snyder,  6  Binn. 
(Pa.)  483,  6  Am.  Dec.  49^;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  (N. 
Y.)  480,  24  Am.  Dec.  51. 

26.  Poorman  v.  Kilgore,  26  Pa. 
St.  365,  67  Am.  Dec.  425 ;  Andrews  v. 
Jones,  10  Ala.  400;  Potts  v.  Merrit, 
14  B.  Mon.  (Ky.)  406;  West  v.  State, 
23  N.  J.  L.  212. 

27.  Higgins  v.  Carlton.  28  Md. 
IIS,  92  Am.  Dec.  666;  Baldwin  v, 
McKay.  41  Miss.  358;  Dunn  v.  Hew- 
itt, 2  Denio  (N.  Y.)  637;  Kenne- 
beck  Purchase  v.  Call,  i  Mass.  483; 
Bonnaffe  v.  Fenner,  6  Smed.  &  M. 
(Miss.)  212,  45  Am.  Dec.  278;  Mason 
V.  Fractional  School  Dist.,  34  Mich. 
228;  Vanhorn  v.  Frick,  3  Serg.  &  R. 
(Pa.)  278. 

28.  Higgins  v.  Carlton,  28  Md.  115, 
92  Am.  Dec.  666;  Haven  v.  New 
Hampshire  Asylum,  13  N.  H.  532,  38 
Am.  Dec.  512. 

29.  Medlin  v.  Platte  Co.,  8  Mo. 
235,  40  Am.  Dec.  13s;  Welland  Canal 
Co.  V.  Hathaway,  8  Wend.  (N.  Y.) 
480,  24  Am.  Dec.  51 ;  Smith  v.  Smith, 
19  Wis.  615,  88  Am.  Dec.  707:  Hoen 
V.  Simmons,  i  Cal.  119,  52  Am.  Dec. 
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to  writing.^''  The  first  class  embraces  all  public  records,^^  while 
the  latter,  as  a  rule,  relates  to  the  transactions  of  individuals.^^ 
But  it  must  not  be  overlooked  that  there  are  also  a  great  many  mat- 
ters of  a  private  character  that  fall  under  the  first  class,-'^  and 
demand  the  use  of  documentary  evidence  of  their  existence  and 
validity.^* 

a.  ir.nstrations  of  This  Classification.  —  The  reports  contain 
numerous  decisions  relating  to  private  transactions  illustrative  of 
the  use  of  documentary  evidence  as  an  indispensable  means  of 
showing  the  existence  of  the  vital  fact  in  question.^*^  Thus,  an 
agreement  between  two  parties  to  become  joint  purchasers  of 
certain  real  estate,  each  to  furnish  half  the  purchase  money,  and 
to  hold  the  land  in  undivided  moieties,  must  be  evidenced  by 
written  memorandum.^"  So  an  agreement  between  two  parties, 
that  each  will  make  a  will  of  his  real  estate  in  favor  of  the  other, 
and  the  wills  are  accordingly  made,  must  be  established  by  written 
evidence,  if  one  of  the  parties  afterwards  makes  another  will  in 
favor  of  other  parties,  and  dies,  and  the  agreement  is  sought  to 
be  enforced.^^ 

b.  Use  of  Documentary  Evidence  Under  First  Class.  —  Public 
Matters.  —  (1.)  General  Rule.  —  It  may  be  laid  down  as  a  general 
rule  that  whenever  a  public  official  matter  is  to  be  shown,  the  use 
of  documentary  evidence  for  that  purpose  is  required.^^^ 


291 ;  Marcy  v.  Stone,  8  Cush.  CMass.) 
4,  54  Am.  Dec.  736;  Stone  v.  Denni- 
son,  13  Pick.  (Mass.)   i,  23  Am.  Dec. 

654. 

Grounds  Upon  Which  a  Suit  Was 

Decided    are    necessarily     matter     of 

record  and  can  only  be  shown  by  the 

record  itself.     Doe  ex  dcm  Sutton  v. 

Regan,  5  Blackf.   (Ind.)  217,  33  Am. 

Dec.  466. 

30.  Griswold  v.  Seligman,  72  Mo. 
no;  Lucile  v.  Toustin,  5  Mart.  (O. 
S.)  (La.)  611;  Clark  v.  Slidell,  =5 
Rob.  (La.)  330;  Baldwin  v.  McKay, 
41  Miss.  358;  Perkins  v.  Ermel.  2 
Kan.  325 ;  Atwood  v.  Cobb  16  Pick. 
(Mass.)  227,  26  Am.  Dec.  657;  State 
V.  De  Wolf,  8  Conn.  93,  zo  Am.  D.c. 
90. 

31.  Ronly  v.  Berard,  11  Rob. 
(La.)  478;  Watson  v.  State,  63  Ala. 
19;  Doregan  v.  Wade,  70  Ala.  501; 
Gri'"fin  V.  Moore,  2  Ga.  331;  Rock- 
ford,  R.  L  &  St.  L.  R.  Co.  V.  Lynch, 
67  III.  M9;  Atwood  v.  Buck.  113  111. 
268;  State  V.  Brooks,  39  La.  Ann. 
817.  2  So.  498. 

32.  Dunn  v.  State,  2  Ark.  229,  35 
Am.  D°c.  54;  Atwood  v.  Cobb,  16 
Pick.   (Mass.)  227,  26  Am.  Dec.  657; 
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Rumbough  v.  Southern  Imp.  Co.,  112 
N.  C.  751,  17  S.  E.  536,  34  Am.  St. 
Rep.  528. 

33.  Stone  v.  Dennison,  13  Pick. 
(Mass.)  I.  22,  Am.  Dec.  654;  Mallory 
V.  Mallory,  92  Ky.  316,  17  S.  W.  72,7; 
White  V.  Bigelow,  154  Mass.  593,  28 
N.  E.  904;  Lloyd  v.  Fulton,  91  U.  S- 

479- 

34.  Private  Matter  Requiring 
Documentary  Evidence —  Stone  v. 
Dennison,  13  Pick.  (Mass.)  i,  22,  Am. 
Dec.  654 ;  Hackney  v.  Hackney,  8 
Humph.  (Tenn.)  452;  Finch  v. 
Finch,  10  Ohio  St.  501 ;  Davis  v. 
French,  20  Me.  21 ;  Silsbee  v.  Ingalls, 
10  Pick.  (Mass.)  526. 

35.  Green  v.  Drummond,  31  Md. 
71,  I  Am.  Rep.  14;  Foote  v.  Emer- 
son, 10  Vt.  338,  2,^  Am.  Dec.  205. 

36.  Green  v.  Drummond,  31  Md. 
71,  I  Am.  Rep.  14. 

37.  Gould  V.  Mansfield,  103  Mass. 
4c8.  4  Am.  Rep.  573- 

38.  United  5" fa/c^.  —  United  States 
V.  Corwin,  129  U.  S.  381  :  Wavne  v. 
Winter,  6  McLean  .^44.  29  Fed.  Cas. 
No.  17,304;  Ronkendorf  v.  Taylor,  4 
Pet.  349. 

Alabama.  —  Mitchell    v.    Cobb,    13 
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(2.)  Execntive  Department  of  the  Government.  —  If  the  official  acts 
of  the  executive  branch  of  government  are  to  be  shown,  docu- 
mentary evidence  for  the  purpose  must  be  produced,'^  either  by 
the  original  document  itself/"  or  an  authenticated  copy.*^  And 
this  rule  applies  to  any  of  the  offices  of  this  branch  of  the  govern- 
ment,'*^ and  to  all  inferior  and  subordinate  offices. 

(3.)  legislative  Department  of  Government.  —  If  a  question  arises 
as  to  what  occurred  in  a  legislative  body  concerning  its  action 
upon  a  matter  then  before  it,  the  use  of  documentary  evidence  in 
the  form  of  the  journal  of  its  procedure  is  required,*'  or  a  duly 
certified  copy.** 

(4.)  Judicial  Matters.  —  Whenever  it  is  sought  to  prove  any 
judicial  act,  the  use  of  documentary  evidence  in  the  form  of  the 
record  thereof  is  required.*^  In  conformity  to  this  principle  the 
contents  of  all  records  must  be  proved  by  the  record  itself.*^ 

(5.)  Cases  Coming  "Under  the  Statute  of  Frauds.  —  There  is  a  large 
number  of  cases  coming  under  the  first  class  of  documentary  evi- 
dence when  divided  with  reference  to  its  use,  and  which  comprises 
all    those   cases   which    fall    within   the   Statute   of    Frauds.*^     In 


Ala.  137;  Phillips  v.  Beene,  i6  Ala. 
720;  Crawford  v.  Branch  Bank,  8 
Ala.  79. 

Georgia.  —  Livingston  v.  Hudson, 
85  Ga.  835,  12  S.  E.  17 

Illinois.  —  Lowe  v.  Sharpe,  4  III. 
566;  Pagan  v.  Rosier,  68  III.  84. 

Indiana.  —  Slauffer  v.  Stephenson, 
1  Smith  20. 

Iowa.  —  Monk  v.  Corbin,  58  Iowa 
503,  12  N.  W.  571. 

Kansas.  —  Manley  v.  Atchison,  9 
Kan.  358;  Downing  v.  Haxton,  21 
Kan.  178. 

Maine.  —  Hammatt  v.  Emerson,  27 
Me.  308,  46  Am.  Dec.  598. 

Nezu  York.  —  Jackson  v.  Daley,  5 
Wend.  526. 

Texas.  —  Ayres  v.  Duprey,  27  Tex. 
593,  86  Am.  Dec.  657. 

West  Virginia.  —  Phares  v.  State, 
3  W.  Va.  =;67,  100  Am.  Dec.  777; 
Hubbard  v.  Kelley,  8  W.  Va.  46. 

39.  Lenton  v.  Gilliam,  2  III.  577, 
23  Am.  Dec.  430;  Whiton  v.  Albany 
City  Ins.  Co.,  109  Mass.  24;  Morri- 
son V.  Coad,  49  Iowa  571 ;  McCrl- 
lister  V.  Yard,  90  Iowa  621,  57  N.  W. 
447- 

40.  Whiton  v.  Albany  City  Ins. 
Co.,  log  Mass.  24;  Soto  v.  Kroeler, 
19  Cal.  87;  Bell  V.  Kendrick,  25  Fla. 
778,  6  So.  868. 

41.  Copy  of  Document.  —  Nock  v. 
United  States,  2  Ct.  CI.  451. 


42.  Ballew  v.  United  States,  160 
U.  S.  187;  Raymond  v.  Longworth, 
4  McLean  481,  20  Fed.  Cas.  No. 
II..S95,  affirmed  14  How.  76;  People 
ex  ret  Stoddard  ?'.  William?,  64  Cal. 
87,  27  Pac.  939;  Farmer  v.  Eslava,  11 
Ala.  1,028;  State  v.  Masters,  26  La. 
Ann.  268;  State  v.  Hendrix,  08  Mo. 
374,  II  S.  W.  728;  State  V.  Loughlin, 
66  N.  H.  266,  20  Atl.  981. 

43.  State  v.  Smalls,  11  S.  C.  262; 
Miller  v.  Goodwin,  70  111.  659;  Board 
Com'rs  V.  Sniiggs,  121  N.  C.  394, 
28  S.  E.  539,  39  L.  R.  A.  430;  Mc- 
Culloch  V.  State,  11  Ind.  424;  City  of 
Evansville  v.  State,  118  Ind.  426,  21 
N.  E.  267,  4  L.  R.  A.  93 ;  State  ex  rcl 
Holt  V.  Denny,  118  Ind.  4jq.  21  N. 
E.  274,  4  L.  R.  A.  6=; ;  Hovey  v.  State 
ex  rel  Carson,  119  Ind.  ■^0=;,  21  N. 
E.  21. 

44.  Post  V.  Kendall  Co.  Siip'rs, 
105  U.  S.  667;  Miller  v.  Goodwin,  70 
111.  659. 

45.  Griffin  v.  Moore,  2  Ga.  331; 
Rcckford,  R.  I.  &  St.  L.  R.  Co.  v. 
Lynch,  67  111.   140;   State  v.   Brooks. 

39  La.  Ann.  817,  2  So.  498;  Milan  v. 
Pemberton,  12  Mo.  598:  Gates  v. 
Hunter,  13  Mo.  511;  Brown  v. 
Wright,  4  Yerg.   (Tenn.)   57. 

46.  Bible  v.   Voris,    141    Ind.   569, 

40  N.  E.  670. 

47.  Elder  v.  Warfield,  7  Har.  & 
J.    (Md.)    391;   George  v.    Campbell. 
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these  instances,  the  fact  in  question  must  be  established  by  docu- 
mentary evidence,  by  the  use  of  the  writing  required  by  the  statute, 
which  properly  applies  to  the  matter  in  question.*^ 

c.  Use  of  Documentary  Evidence  Under  Second  Class. 
(1.)  General  Rule. —  In  all  those  cases  in  which  any  transactions  be- 
tween private  persons  have  been  reduced  to  writing  and  the  fact  is  in 
question,  such  transaction,  when  the  writing  may  be  produced, 
can  only  be  established  by  the  use  of  the  document  which  contains 
the  evidence  of  the  transaction.*^  The  decisions  abound  in  numer- 
ous illustrations  of  this  principle. °° 

2.  Rules  Governing  the  Admissibility  of  Documentary  Evidence. 
A.  General  Doctrine.  —  The  doctrine  as  to  the  admissibility  of 
documents  in  evidence  is  practically  the  same  as  that  which 
applies  to  oral  evidence.  They  must  be  material,"  relevant,^^  ^nd 
competent.^^ 


26  La.  Ann.  445;  Moe  v.  Chesrown, 
54  Minn.  118,  55  N.  W.  8.^2;  Thomas 
V.  Welles,  I  Root  (Conn.)  57;  Luce 
V.  Zeile,  53  Cal.  ?i;  Hunter  v.  Ran- 
dall, 62  Me.  423,  16  Am.  Rep.  490. 

48.  Richardson  v.  Richardson,  148 
111.  563,  36  N.  E.  608,  26  L.  R.  A. 
305;  Cox  V.  Ward,  107  N.  C.  507,  12 
S.  E.  379. 

49.  Clark  v.  Slidell,  5  Rob.  (La.) 
330;  Troxall  V.  Applegarth,  24  Md. 
163:  Bonnaffe  v.  Fenner,  6  Smed.  & 
M.  (Miss.)  212,  45  Am.  Dec.  278; 
Edge  V.  Keith.  13  Smed.  &  M. 
(Miss.)  295;  Creed  v.  White,  il 
Humph.  (Tenn.)  549. 

50.  Will  Must  Be  Produced  When 
Its  Provisions  Are  in  Question. 
Morrill  v.  Otis,  12  N.  H.  466; 
Thompson  v.  Applewhite,  16  N.  C. 
460 ;  Hershy  v.  Berman,  45  Ark.  309 ; 
McNear  v.  Roberson,  12  Ind.  App.  87, 
39  N.  E.  896;  Frouty  v.  Wood,  i 
Hill  L.   (S.  C.)    165. 

Proof  of  ITote  Must  Be  by  the 
Document  Itself —  Hooks  v.  Smith, 
18  Ala.  338. 

Contents  of  Instrument  Must  Be 
Shown  by  the  Instrument  Itself. 
Humphries  v.  McCraw,  5  Ark.  61 ; 
United  States  v.  Porter,  3  Day  283, 
27  Fed.  Cas.  No.  16,074;  Brewton  v. 
Driver,  13  Ala.  826;  Foster  v.  State, 
88  Ala.  182,  7  So.  185;  Pitkin  v. 
Brainerd,  5  Conn.  451,  13  Am.  Dec. 
79;  Smith  V.  Leady,  47  111.  Aop.  441; 
Patterson  v.  Fisher,  8  Blackf.  (Ind.) 
237 ;  Condict  v.  Stevens,  i  T.  B.  Mon. 
(Ky.)  73;  Hatch  v.  Pryor,  2  Abb. 
Dec.  343;  Gwynn  v.  Setzer,  48  N.  C. 
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382;  Barnett  v.  Barnett,  16  Serg.  & 
R.  (Pa.)  51;  Campbell  v.  Moore,  3 
Wis.  767. 

Contents  of  Books  Must  Be  Shown 
by  the  Books  Themselves — Phillips 
V.  Trowbridge  Furniture  Co.,  86  Ga. 
699,  13  S.  E.  19;  Bergdoll  v.  Pollock, 
95  U.  S.  337;  Roden  v.  Brown,  103 
Ala.  324,  15  So.  598;  Brayton  v. 
Sherman,  119  N.  Y.  623,  23  N.  E. 
471. 

Contents  of  letter  Must  Be  Shown 
by  the  Production  of  the  letter. 
Dwyer  v.  Dunbar,  5  Wall.  (U.  S.) 
318;  Kidd  V.  Cromwell,  17  Ala.  648; 
Byrne  v.  Byrne,  113  Cal.  294.  45  Pac. 
536;  Rose  V.  Otis,  5  Colo.  App.  472, 
39  Pac.  77;  Ward  v.  Ward,  103  111- 
477 ;  McFadden  v.  Ross,  14  Ind.  App. 
312,  41  N.  E.  607;  McClure  v.  Camp- 
bell, 25  Neb.  57,  40  N.  W.  595- 

51.  Kyger  v.  Roberts,  27  W.  Va. 
418;  Noonan  v.  Nunan,  76  Cal.  44. 
18  Pac.  98;  Wilbur  v.  Stoepel,  82 
Mich.  344,  46  N.  W.  724.  21  Am.  St. 
Rep.  568;  Blaine  v.  Royer,  42  Neb. 
709,  60  N.  W.  865. 

52.  Miller  v.  Jones,  29  Ala.  174; 
Hunt  V.  Hunt,  (N.  J.  Ch.),  9  Atl. 
690;  Wilbur  V.  Stoepel,  82  Mich.  344. 
46  N.  W.  724,  21  Am.  St.  Rep.  568; 
Wright  V.  Irwin,  33  Mich.  32;  Whar- 
ton V.  Thomason,  78  Ala.  45;  Green 
v.  Ashland  Water  Co.,  lOi  Wis.  258, 
77  N.  W.  722,  70  Am.  St.  Rep,  911, 
43  L.  R.  A.  117.  ^       ^ 

53.  Brown  v.  Galloway,  Pet.  C 
C.  291,  4  Fed.  Cas.  No.  2.006;  Evers 
V.  Weil,  62  Hun  622.  17  N.  Y.  Supp. 
29,  affirmed  in  135  N.  Y.  649.  32  N. 
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B.  Document  Must  Be  Shown  to  Be  What  it  Purports 
TO  Be.  —  Before  a  document  can  be  properly  offered  in  evidence, 
though  it  in  fact  may  be  material,  relevant  and  competent,  it  must 
be  shown  to  be  what  it  purports  to  be  by  due  proof  of  its  execu- 
tion," unless  it  be  that  character  of  document  which  inherently 
contains  the  evidence  of  its  own  genuineness,^^  or  its  due  execution 
is  admitted  by  the  state  of  the  pleading,^"  or  its  execution  is  ad- 
mitted by  the  adverse  party. ^^ 

C.  Documents  Which  Carry  Inherent  Evidence  of  Their 
Own  Genuineness.  —  When  it  is  desired  to  use  a  record  in  the 
same  court  in  which  it  has  been  entered  it  is  of  itself  proof  of  its 
own  genuineness,  and  no  other  proof  of  such  record  is  required.^' 

D.  Proof  of  Document  to  Authorize  Its  Admission  in  Evi- 
dence. —  a.  Public  Documents.  —  Certified  Copy.  —  In  order  to  in- 
troduce a  public  document  in  evidence,  usually,  in  practice,  the 
only  proof  offered  of  its  genuineness  is  that  afforded  by  a  duly 
certified  copy.^^  To  promote  the  public  convenience  certified  copies 
of  public  records  of  the  federal  and  most  of  the  state  governments 


E.  647;  Given  V.  Albert,  5  Watts  & 
S.  (Pa.)  :i22,;  Richardson  v.  Vice, 
4  Blackf.  (Ind.)  13;  Williams  v. 
Williams,  130  N.  Y.  193,  29  N.  E. 
98,  27  Am.  St.  Rep.  517,  14  L.  R.  A. 
220;  Eisenlord  v.  Clum,  126  N.  Y. 
552,  27  N.  E.  1,024,  12  L.  R.  A.  8,^6; 
State  Bank  v.  Brown,  165  N.  Y.  216, 
59  N.  E.  I,  53  L.  R.  A.  513. 

Admission  of  Document  Contain- 
ing Competent  and  Incompetent 
Evidence — "A  writing  which  con- 
tains competent  evidence  upon  a  ma- 
terial issue  cannot  be  lawfully  re- 
jected because  it  also  contains  evi- 
dence which  is  incompetent  and  ir- 
relevant." Southern  Pac.  Co.  v. 
Schoer,  114  Fed.  466,  57  L.  R.  A. 
707. 

54.  Westerman  v.  Foster,  57  Ind. 
4c8;  Leibe  v.  Hebersmith,  39  La. 
Ann.  1,050,  3  So.  283;  Coody  v. 
Gress  Lumb.  Co.,  82  Ga.  793,  10  S. 
E.  218;  Linn  V.  Ross,  16  N.  J.  L. 
S'^ ;  Canfield  v.  Squire,  2  Root 
(Conn.)  300,  I  Am.  Dec.  71  ;  Adams 
V.  Wilder,  91  Ga.  562.  18  S.  E.  530; 
Barron  v.  Walker,  80  Ga.  121,  7 
S.  E.  272. 

Introduction  of  Paper  Not  Signed. 
A  party  may  introduce  a  paper  drawn 
up  in  the  handwriting  of  the  other 
party,  though  not  signed  by  him,  with 
a  view  to  connect  it  with  other  evi- 
dence to  establish  a  disnuted  fact. 
Bartlett  v.  Mayo,  33  Me.  518. 


Paper  Signed  by  One  of  the  Par- 
ties—  A  paper  containing  an  agree- 
ment which  both  parties  meant  to 
sign  and  seal,  but  which  was  signed 
and  sealed  by  one  only,  is  admissible 
in  connection  with  the  plaintiff's  tes- 
timony, to  show  that  both  parties  had 
treated  the  writing  as  containing  the 
terms  of  the  agreement,  and  had  so 
recognized  and  acted  upon  it. 
Western  M.  R.  Co.  v.  Orendorflf,  37 
Md.  328. 

55.  Clink  v.  Thurston,  47  Cal.  21 ; 
Taylor  v.  Adams,  115  111.  570,  4  N. 
E.  837;  Willis  V.  Nichols,  5  Te.x. 
Civ.  App.  154,  23  S.  W.  1,025;  King 
V.  Martin,  67  Ala.  177. 

56.  Sumner  v.  Bryan,  54  Ga.  613; 
Morfit  V.  Fuentes,  27  La.  Ann.  107 ; 
Kelly  V.  Paul,  3  Gratt.  (Va.)  182; 
Lignoski  v.  Crooker,  86  Tex.  324,  24 
S.  W.  278,  788;  Jones  V.  Rives,  3 
Ala.  11;  National  Computing  Scale 
Co.  V.  Eaves,  116  Ga.  511,  42  N.  E. 
783;  Harloe  v.  Lambie,  132  Cal.  133, 
64  Pac.  88;  Graham  v.  Henry,  17 
Tc.x.  164;  Leary  v.  Meier,  78  Ind. 
393. 

57.  American  Underwriters'  Ass'n 
V.  George,  97  Pa.  St.  238. 

58.  Taylor  v.  Adams,  115  111.  570, 
4  N.  E.  837;  Sawyer  v.  Garcrlon,  63 
Me.  25 ;  King  v.  Martin,  6?  Ala.  177. 

59.  Post  V.  Kendall  Co.  Sup'rs, 
105  U.  S.  667. 

Vol.  IV 


828 


DOCUMENTARY  EVIDBNCB. 


are  made  proper  evidence  by  statute,  without  further  proof  as  to 
their  genuineness,  to  authoiize  their  admissibihty  in  a  suit  in  which 
any  fact  sought  to  be  shown  by  such  record  is  a  material  matter 
of  proof  in  the  cause."**  An  official  certificate,  however,  is  not  the 
only  mode  of  proving  a  public  document.  A  copy  shown  to  be 
such  by  the  evidence  of  a  witness  who  has  compared  it  with  the 
original  is  sufficient  to  authorize  its  admissibility.*^^ 

b.  Admissibility  of  Public  Record  of  Another  State. — The  rec- 
ord of  another  state  may  be  proved  by  the  production  of  a  copy 
shown  by  the  evidence  of  a  witness  duly  sworn  that  such  copy  is 
a  true  transcript  of  the  original,''^  or  it  may  be  proved  in  the  man- 
ner provided  by  the  act  of  congress  for  the  due  authentication  of 
records,  so  as  to  make  it  admissible  in  evidence.®^  In  some  states 
a  public  record  of  a  sister  state  is  sufficiently  proved  by  the  pro- 


60.  It  is  provided  by  Act  of  Con- 
gress, U  S.  Rev.  Stat..  §882,  that 
"  copies  of  any  books,  records,  papers 
or  documents  in  anv  of  the  executive 
departments,  authenticated  under  the 
seals  of  such  departments,  respect- 
ively, shall  be  admitted  in  evidence 
equally  with  the  originals  thereof." 

In  Ballew  v.  United  States,  160 
U.  S.  187,  the  court  in  the  course  of 
its  opinion  says :  "  By  reference  to 
the  transcript  in  question  in  the  rec- 
ord, we  find  that  the  certificate  of  the 
acting  secretary  of  the  interior  was 
preceded  by  a  certificate  signed 
'  Wm.  Lochren,  Commissioner  of 
Pensions,'  certifying  that  '  the  ac- 
companying page  number  i,  is  truly 
copied  frrm  the  original  in  the  office 
of  the  Commissioner  of  Pensions.' 
The  records  of  the  pension  office  con- 
stitute part  of  the  records  of  the  de- 
partment of  the  interior,  of  which 
executive  department  the  pension 
office  is  but  a  constituent.  We  ♦hink 
that  the  certificates  in  question,  taken 
together,  were  a  substantial  com- 
pliance   with    the    statute." 

See  Raymond  v.  Longworth,  4 
McLean  481,  20  Fed.  Cas.  No.  ii,59S, 
afHrmcd   14  How.    (U.   S.)    76. 

Alabama.  —  Farmer  v.  Eslava,  il 
Ala.  1,028. 

California.  —  People  ex  rel  Stod- 
dard V.  Williams,  64  Cal.  87,  27  Pac. 

939- 

florida.  —  Bd\  v.  Kendnck,  25 
Fla.  778,  6  So.  868;  Simmons  v. 
Spra-tt,  20  Fla.  495;  Doe  ex  dem 
Mapruder  v.  Roe.  13  Fla.  602. 

Illinois.  —  Dunham  v.   Chicago,  55 
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111.   357;    Miller  v.   Goodwin,   70   111. 

659- 

Indiana.  —  Board  of  Com'rs  v. 
Nenson.  83  Ind.  469. 

Kansas.  —  Bowersock  v.  Adams, 
55  Kan.  681,  41   Pac.  971. 

Pennsylvania.  —  Farr  v.  Swan,  2 
Pa.  St.  245. 

There  are  some  decisions  which 
hold  that  a  public  record  is  admis- 
sible in  evidence  though  there  be  no 
statute  expressly  authorizing  or  re- 
quiring such  record  to  be  kept.  Bell 
V.  Kendrick,  25  Fla.  778,  6  So.  868; 
Coleman  v.  Com.,  25  Gratt.  (Va.) 
86=?. 

61.  United  States  v.  Johns,  4  Dall. 
(Pa.)  412;  Crawford  v.  Branch 
Bank.  8  Ala.  79;  Soto  v.  Kroder,  19 
Cal.  87;  Blackman  v.  Dowling,  57 
Ala.  78;  Brown  v.  Hicks,  i  Ark.  232; 
Dibble  v.  Morris,  26  Conn.  416;  State 
V.  Lynde,  yj  Me.  561,  i  Atl.  687; 
Harvey  v.  Cummings,  68  Tex.  599, 
5  S.  W.  513;  Hall  V.  Bishop,  78  Ind. 
370. 

Copy  compared  with  a  certified 
copy  is  not  admissible  in  evidence. 
Lasater  v.  Van  Hook,  yy  Tex.  650, 
14  S.  W.  270. 

62.  Hall  V.  Bishop,  78  Ind.  370 ; 
Smith  V.  Strong,  14  Pick.  (Mass.) 
128;  Condit  V.  Blackwell,  IQ  N.  J. 
Eq.  193;  Goodwyn  v.  Goodwyn,  25 
Ga.  203;  Karr  v.  Jackson,  28  Mo. 
316. 

63.  Ansley  v.  Meikle,  81  Ind.  260; 
Garrigues  v.  Harris,  17  Pa.  St.  344; 
Petermans  v.  Laws,  6  Leigh  (Va.) 
523 ;  Pennel  v.  Weyant,  2  Harr. 
(Del.)    501;  Doe  ex  dem  O'Baiinon 
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duction  of  a  copy  duly  certified  under  the  official  seal  of  the  proper 
custodian.^* 

c.  Private  Writings.  —  In  order  to  render  a  private  document 
of  any  sort  admissible  in  evidence,  its  execution  must  be  proved." 
This  proof  may  be  made  by  the  evidence  of  those  who  can  testify 
to  the  fact  of  the  execution,'^«  or,  in  some  states,  by  the  official 
certificate  of  the  acknowledgment  of  its  execution  before  an 
officer  authorized  to  take  such  acknowledgments"  and  whether 
admitted  to  record  or  not.^^  But  in  some  states  the  instrument, 
though  properly  acknowledged,  in  order  to  be  admitted  in  evi- 
dence without  proof  of  its  execution,  must  have  been  duly 
recorded.^** 

d.  Attested  Instruments.  —  The  general  rule  as  to  instruments 
of  a  private  character  which  have  been  attested  by  witnesses,  is 
that  their  execution  must  be  proved  by  the  evidence  of  such  wit- 
nesses  in  order  to  authorize   their   introduction   in  evidence,"*   if 


V.  Paremour,  24  Ga.  489;   Rochester 
V.  Toler,  4  Bibb  (Ky.)    106. 

64.  Johnson  v.  Martin,  68  Miss. 
330,  8  So.  847;  State  v.  Pagels,  92 
Mo.  300,  4  S.  W.  931;  Woods  V. 
Banks,   14  N.  H.   loi. 

65.  Sharpe  v.  Orme,  61  Ala.  263; 
Hall  V.  Redson,  10  Mich.  21 ;  Booth- 
royd  V.  Engles,  23  Mich,  ig;  Alex- 
ander V.  Polk,  39  Miss.  71.-J;  Ameri- 
can Underwriter  Ass'n  v.  George.  07 
Pa.  St.  238. 

66.  Williams  v.  Griffin,  49  N.  C. 
31 ;  Grady  v.  Sharron,  6  Yerg. 
(Tenn.)  320;  Jones  v.  Montes,  15 
Tex.  351. 

67.  Horix  v.  Batteen,  68  Mo.  84; 
McDill  V.  McDill,  I  Dall.  (Pa.)  63; 
Anglo-American  Land,  Mortg.  & 
Agency  Co.  v.  Hegvver,  7  Kan.  App, 
689.  51  Pac.  915;  Wilkins  v.  Moore, 
20  Kan.  538;  Webb  v.  Holt,  113 
Mich.  338,  71  N.  W.  637;  Cameron 
V.  Cnlkms,  44  Mich.  531,  7  N.  W. 
157;  Krom  V.  Vermillion,  143  Ind. 
75>  41  N.  E.  539;  Romer  v.  Conter, 
Z2  Mmn.  171,  54  N.  W.  1,052;  Miller 
V.  Wells,  5  Mo.  6;  Evans  v.  Lee,  11 
Nev.  194;  Wells  v.  Wright,  12  N. 
J.  L.  131 ;  Roberts  v.  Jackson,  i 
Wend.  (N.  Y.)  478;  Morris  v. 
Wadsworth,  17  Wend.  (N.  Y.)  103; 
Thurman  v.  Cameron,  24  Wend.  (N. 
Y.)  87. 

68.  Hassler  v.  King,  9  Gratt. 
(Va.)  115;  Knight  v.  Lawrence,  19 
Colo.  425,  36  Pac.  242;  Hinchliff  v. 
Hinman,  18  Wis.   130. 

Denial   of   Execution   by   Plea   of 


Non  Est  Factum.  _H  the  execution 
of  a  deed  acknowledged  and  re- 
corded is  attacked  as  a  forgery  un- 
der a  plea  of  non  est  factum,  its  exe- 
cution must  be  proven.  Robertson 
V.  Du  Bose,  76  Tex.  i,  13  S.  W.  300. 
69.  Hart  v.  Ross,  57  Ala.  518; 
Patterson  v.  Jones,  89  Ala.  388,  8 
So.  77;  Hertzfield  v.  Bailey,  103  Ala. 
473.  IS  So.  912;  Jinwright  v.  Nelson, 
105  Ala.  399,  17  So.  91 ;  Doc  ex  dem 
Tenant  v.  Blacker,  27  Ga.  418;  Bell 
V.  McCawley,  29  Ga.  355;  Sharp  v. 
Wickliffe,  3  Litt.  (Ky.)  10,  14  Am. 
Dec.  2,7;  Bibb  v.  Williams,  4  T.  B. 
Mon.  (Ky.)  ^79;  Brown  v.  Lynch, 
I  Har.  &  McH.  (Md.)  218;  Den 
ex  dem  Harper  v.  Burrow,  28  N. 
C.  30. 

Under  the  Revised  Statutes  of 
Texas,  art.  2,257,  providing  that  an 
instrument  required  to  be  recorded 
with  the  clerk  of  the  county  court 
shall  be  admitted  in  evidence  without 
proof  of  its  execution,  provided  the 
party  wishing  to  use  it  shall  file  it 
among  the  papers  of  the  suit  at  least 
three  days  before  the  trial,  and  give 
notice  to  the  opposite  party,  no 
further  notice  to  the  opposite  party 
is  required,  where  the  instrument 
was  made  part  of  the  petition,  which 
is  filed  more  than  three  days  before 
trial.  Lignoski  v.  Crooker,  86  Tex. 
324,  24  S.  W.  788,  278. 

70.     United     S'/a/r^.  —  Rhodes     v. 
Rigg,    I    Cranch    C.    C.    87,    11    Fed. 
Cas.  No.  11,749. 
Alabama.  —  Richmond  &  D.  R.  Co. 
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these  witnesses  can  be  produced,"  and  there  are  cases  which 
declare  that  the  admissions  or  declarations  of  the  parties  them- 
selves to  the  instrument  are  not  admissible  in  proof  of  the  execu- 
tion of  the  attested  writing,  when  not  made  in  open  court,  or  in 
writing,  for  the  purpose  of  a  trial,  when  they  are  the  parties 
litigant/^ 

e.  Exceptions  to  Rule  Requiring  Proof  by  Attesting  Witnesses. 
In  several  of  the  states  no  proof  of  the  execution  of  an  instrument 
by  the  attesting  witnesses  in  order  to  allow  its  admission  in  evi- 
dence is  required,  if  such  instrument  has  been  acknowledged  and 
recorded,'^  or  if  such  witnesses  reside  out  of  the  state,^*  or  are 


V.  Jones,  92  Ala.  218,  9  So.  276; 
Jenks  V.  Terrell,  73  Ala.  238. 

Arkansas.  —  Brock  v.  Saxton,  5 
Ark.  708. 

California.  —  Stevens  v.  Irwin,  12 
Cal.  306. 

Florida.  —  Neal  v.  Spooner,  20  Fla. 
38. 

Georgia.  —  Coody  v.  Gress  Lumb. 
Co.,  82  Ga.  793,  ID  S.  E.  218;  Baker 
V.  Massengale,  83  Ga.  137,  10  S.  E. 
347;  Hudson  V.  Puett,  86  Ga.  341, 
12  S.  E.  640. 

Indiana.  —  Bowser  v.  Warren,  4 
Blackf.  522;  Sheets  v.  Dufour,  5 
Blackf.  549. 

Kentucky.  —  Goodall  v.  Goodall,  5 
J.  J.  Marsh.  596. 

Maryland.  —  Handy  v.  State,  7 
Har.  &  J.  42. 

Massachusetts.  —  Dudley  v.  Sum- 
ner, 5  Mass.  438. 

Missouri.  —  Smith  v.  Mounts,  i 
Mo.  671;  Glasgow  V.  Ridgaley,  11 
Mo.  34. 

New  Hampshire.  —  Foye  v.  Leigh- 
ton,  24  N.  H.  29. 

New  Jersey.  —  Williams  v.  Davis, 
2  N.  J.  L.  259;  Corlies  v.  Vannote, 
16  N.  J.  L.  324. 

New  York.  —  Story  v.  Lovett,  i 
E.  D.  Smith  153;  Jones  v.  Under- 
wood, 28  Barb.  481 ;  Kayzer  v.  Sichel, 
34  Barb.  84. 

North  Carolina.  —  Johnston  v. 
Knight,  5  N.  C.  293. 

0/no.  —Warner  v.  B.  &  O.  R.  Co., 
31  Ohio  St.  265. 

Pennsylvania.  —  January  v.  Good- 
man, I  Dall.  208;  Peters  v.  Condron, 
2  Serg.  &  R.  80;  Truby  v.  Byers,  6 
Pa.  St.  347- 

Rhode  Island.  —  Kinney  v.  Flynn, 
2  R.  I.  319. 
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Vermont.  —  Harding  v.  Cragie,  8 
Vt.  SOI. 

Wisconsin.  —  Carrington  v.  East- 
man, I  Pinn.  650. 

In  Georgia,  it  is  held  that  though 
a  bill  of  sale  to  personalty  is  good 
without  an  attesting  witness,  where 
it  has  such  witness  it  is  not  admis- 
sible in  evidence  as  a  muniment  of 
title,  without  proof  by  that  witness 
of  its  execution,  unless  his  non-pro- 
duction is  accounted  for.  Giannone 
V.  Fleetwood,  93  Ga.  491,  21  S.  E.  76. 

In  Vermont,  it  has  been  decided 
that  when  attestation  is  not  necessary 
to  the  operative  effect  of  an  instru- 
ment, it  is  not  necessary  to  prove 
the  handwriting  of  the  attesting  wit- 
ness in  order  to  render  the  deed  ad- 
missible. Sherman  v.  Champlain 
Transp.  Co.,  31  Vt.  162. 

71.  Richmond  &  D.  R.  Co.  v. 
Jones,  92  Ala.  218,  9  So.  276;  Coody 
V.  Gress  Lumb.  Co.,  82  Ga.  793,  10 
S.  E.  218;  Baker  v.  Massengale,  83 
Ga.  137,  ID  S.  E.  347;  Jewell  v. 
Chamberlain,  41  Neb.  254,  59  N.  W. 
784. 

72.  Russell  t;.  Walker,  73  Ala.  315. 

73.  Elwood  V.  Flannigan,  104  U. 
S.  562;  Hart  V.  Ross,  57  Ala.  518; 
Hertzfield  v.  Bailey,  103  Ala.  473,  15 
So.  912. 

74.  Alabama.  —  Bar  ringer  v. 
Sneed,  3  Stew.  201,  20  Am.  Dec.  74. 

Georgia.  —  Harris  v.  Cannon,  6 
Ga.  382. 

Illinois.  —  Mariner  v,  Saunders,  10 
111.  113. 

Indiana.  —  State  v.  Bodly,  7  Blackf. 
35.^. 

Massachusetts. —  Trustees  of  Smith 
Charities  v.  Connolly,  157  Mass.  272, 
31  N.  E.  1,058. 
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dead/''  or  where  by  statute  proof  of  the  instrument  is  not 
required/®  or  in  many  states  if  it  has  been  duly  acknowledged  so 
as  to  authorize  its  admission  to  record.''^ 

f.  Ancient  Documents.  —  If  the  writing  sought  to  be  admitted 
in  evidence  be  an  ancient  document,  no  proof  of  its  execution, 
in  order  to  render  it  admissible,  is  requiredJ** 

g.  Character  of  Private  Documents  Requiring  Proof  of  Execu- 
tion'to  Render  Them  Admissible.  —  Every  kind  of  private  writing, 
except  ancient  documents,'^^  must  be  proved  to  have  been  made  by 
the  party  whose  act  it  purports  to  be  in  order  to  render  it  properly 
admissible  in  evidence.®"' 


Nebraska.  —  Buchanan  v.  Wise,  34 
Neb.  695.  52  N.  W.  163. 

North  Carolina.  —  Irving  v.  Irving, 
3  N.  C.  183. 

Texas.  —  Frazier  v.  Moore,  11  Tex. 

;55. 

In  New  Hampshire,  it  is  held  that 
where  a  note  is  attested  by  a  sub- 
scribing witness,  and  such  witness 
resides  in  another  state,  beyond  the 
reach  of  the  process  of  the  court  at 
the  time  of  the  trial,  evidence  of  the 
handwriting  of  the  witness  and  the 
maker  of  the  note  will  be  comoetent 
evidence  of  its  execution ;  and  the 
fact  that  the  residence  of  the  sub- 
scribing witness  is  known  at  the  time 
can  make  no  difference.  Dunbar  v. 
Marden,  13  N.  H.  311.  See  also  Van 
Doren  v.  Van  Doren,  3  N.  J.  L.  575 ; 
Willson  V.  Betts,  4  Denio  (N.  Y.) 
201 ;  Baker  v.  Blount,  3  N.  C.  610. 

75.  Waldo  V.  Russell,  5  Mo.  387; 
Nicks  V.  Rector,  4  Ark.  251 ;  McCord 
V.  Johnson,  4  Bibb  (Ky.)   531. 

76.  Boseker  v.  Chamberlain,  160 
Ind.  114,  66  N.  E.  448. 

77.  St.  John  V.  Redmond,  9  Port. 
(Ala.)  428;  Patterson  v.  Jones,  89 
Ala.  388,  8  So.  77- 

78.  Winn  v.  Patterson,  9  Pet.  (U. 
S.)  663;  Barr  v.  Gratz,  4  Wheat.  (U. 
S.)  213;  Beall  V.  Dearing,  7  Ala. 
124;  Carter  v.  Chandron,  21  Ala.  72; 
Winston  v.  Gwathmey.  8  B.  Mon. 
(Ky.)  19;  Ryder  v.  Fash,  50  Mo. 
476;  Roberts  v.  Stanton,  2  Munf. 
(Va.)  129,  5  Am.  Dec.  463.  See  ar- 
ticle "  Ancient  Documents." 

79.  Richmond  &  D.  R.  Co.  v. 
Jones,  92  Ala.  218,  9  So.  276;  Smith 
V.  Scantling,  4  Blackf.  (Ind.)  443; 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cruzen,  31  Kan.  718,  3  Pac.  520;  Linn 


V.  Ross,  16  N.  J.  L.  55 ;  Jackson  v. 
Kingsley,  17  Johns.  (N.  Y.)  158; 
American  Underwriters'  Ass'n  v. 
George,  97  Pa.  St.  238;  Fowler  v. 
Schafer,  69  Wis.  23,  32  N.  W.  292. 

Obviating  Proof  of  Execution  by 
Rule  of  Court.  _  In  Pennsylvania,  it 
is  within  the  power  of  the  court  to 
make  a  rule  to  allow  an  instrument 
to  be  admitted  in  evidence  without 
proof  of  its  execution,  unless  the  op- 
posite party  give  notice  that  he  re- 
quires the  production  of  such  proof. 
Reese  v.  Reese,  90  Pa.  St.  89,  35  Am. 
Rep.  634. 

80.  O'Connor  Min.  &  Mfff.  Co.  v. 
Dickson.  112  Ala.  304,  20  So.  413; 
Pennsylvania  Min.  Co.  v.  Owens,  15 
Cal.  135;  Johnson  v.  Prather,  6 
Blackf.  (Ind.)  411;  McClain  v. 
Esham,  17  B.  Mon.  (Ky.)   146. 

Railroad  Circulars  must  be  shown 
to  have  been  issued  by  the  company 
whose  circulars  they  purport  to  be. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cruzen,  31  Kan.  718,  3  Pac.  520. 

Circulars  Giving  Market  Price  of 
Wool In  an  action  between  a  con- 
signor and  consignee  of  wool,  cir- 
culars sent  out  by  others  than  the 
consignee,  purporting  to  give  the 
market  price  of  wool  from  day  to 
day,  are  not  admissible,  where  their 
authenticity  is  not  established.  Wil- 
lard  V.  Mellor,  19  Colo.  534,  36  Pac. 
148. 

Bill  of  lading  must  be  proved  to 
have  been  signed  by  the  duly  author- 
ized agent  of  the  carrier,  to  be  ad- 
missible. Pendcry  v.  Crescent  Mut. 
Ins.  Co.,  21  La.  Ann.  410. 

Corporation  Books  not  admissible 
in  evidence  without  proof  that  they 
were  regularly  kept  and  that  the  en- 

Vol.  IV 


832 


DOCUMENTARY  EVIDENCB. 


tries  they  contain  were  made  by  the 
proner  officials.  Union  Gold  Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank, 
2  Colo.  565 ;  Bartholomew  v.  Far- 
well,  41  Conn.  107;  Smith  v.  May- 
field,  60  III.  App.  266;  Green  v. 
Barker,  47  Neb.  934.  66  N.  W.  1,032; 
King  V.  Enterprise  Ins.  Co.,  45  Ind. 
43;  Chenango  Bridge  Co.  v.  Lewis, 
63  Barb.  (N.  Y.)  in;  Hayes  v.  Ken- 
yon,  7  R.  I.  136. 

In  Highland  Tpke.  Co.  v.  McKean, 
10  Johns.  (N.  Y.)  154,  6  Am.  Dec. 
324,  it  is  decided:  Corporation 
books  are  evidence  of  the  acts  and 
proceedings  of  the  corporation,  but 
it  must  be  made  to  appear  that  they 
are  the  books  of  the  corporation,  kent 
as  such  by  the  proper  officer,  or  some 
other  person  authorized  to  make 
entries  in  his  necessary  absence. 

It  is  not  enough  to  prove  the  book 
to  be  in  the  handwriting  of  a  person 
stated  in  the  book  itself  to  be  the 
secretary,  but  not  otherwise  shown 
to  be  the  proper  officer. 

The  books  of  a  corporation,  being 
identified  by  one  of  the  trustees  in  an 
assignment  made  by  the  company,  and 
proved  before  a  commissioner  taking 
an  account  under  such  assignment,  in 
a  chancery  suit  to  which  the  cor- 
poration was  a  party,  and  it  being 
shown  that  the  books  offered  were  the 
same  books  as  those  before  said  com- 
missioner, were  properly  admitted  in 
another  suit.  Lewis  v.  Glenn,  84 
Va.  947,  6  S.  E.  866.  See  Vander- 
werken  v.  Glenn,  85  Va.  9,  6  S.  E. 
806. 

Advertisement  in  a  Newspaper  is 
not  admissible  until  proved  to  ema- 
nate from  the  party  by  whom  it  pur- 
ports to  have  been  inserted.  Mann 
V.  Russell,  II  111.  586;  Brayley  v. 
Kelly,  25  Minn.  160. 

Deeds  of  Conveyance  must  be 
proved  to  have  been  duly  executed  in 
order  to  be  admissible  in  evidence. 
Anderson  v.  Turner,  2  Litt.  (Ky.) 
237;  Winlock  V.  Hardy,  4  Litt.  (Ky.) 
272;  Dunlap  V.  Glidden,  31  Me.  510; 
Robertson  v.  Du  Bose,  76  Tex.  i, 
13  S.  W.  300.  Unless  the  deed  is 
admissible  in  evidence  upon  the 
principle  of  acknowledgment  and 
recordation,  whereby  proof  of  its  exe- 
cution is  dispensed  with.  Reed  v. 
Kemp,  16  111.  4^'^;  Kennedy  v. 
Meredith,  3  Bibb    (Ky.)    465;    Lyd'" 
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ard  V.  Chute,  45  Minn.  277,  47  N.  W. 
967. 

Contracts  of  All   Kinds Dunlap 

V.  Glidden,  31  Me.  .qio;  Eauitable  En- 
dowment Ass'n  V.  Fisher,  71  Md.  430, 
18  Atl.  808;  McHugh  V.  Brown,  33 
:Mich.  2;  Ramsey  v.  Waters,  i  Mo. 
406;  Lewin  v.  Dille,  17  Mo.  64;  Weil- 
and  V.  Weyland,  64  Mo.  168;  Kalmes 
V.  Gerrish,  7  Nev.  31 ;  Jackson  v. 
Sackett,  7  Wend.  (N.  Y.^  04;  Ham- 
ilton V.  Phelps,  Wright  (Ohio)  689. 
In  an  action  upon  a  contract  re- 
ferring to  a  previous  contract  as  con- 
taining the  plan  by  and  prices  for 
which  the  work  sued  for  is  to  be 
done,  the  previous  contract  is  admis- 
sible in  evidence  for  purooses  of  de- 
scription, whether  its  execution  is 
proved  or  not.  Neuval  v.  Cowell, 
36  Cal.  648. 

letters — O'Connor  Min.  &  Mfg. 
Co.  z:  Dickson,  iiz  Ala.  304,  20  So. 
413;  Stetson  V.  Lyons,  3d  Ala.  140; 
Sinclair  v.  Wood,  3  Cal.  08;  Freeman 
V.  Brewster,  93  Ga.  648,  21  S.  E.  165. 
Evidence  of  the  receipt  of  a  letter 
purporting  to  have  been  written  by  a 
person  and  mailed  at  his  olace  of 
residence  is  not  sufficient  to  authorize 
its  introduction  in  evidence  against 
the  alleged  writer.  There  must  be 
proof  that  he  either  wrote  it,  or 
authorized  it  to  be  written  or  sent. 
Nichols  V.  Kingdom  Iron  Ore  Co., 
56  N.  Y.  618. 

Power  of  Attorney.  —  Jackson  v. 
Hopkins,  18  Johns.  (N.  Y.)  487; 
Watson  V.  Hopkins,  27  Tex.  637; 
Lowry  V.  Harris,  12  Minn.  255; 
Baldwin  v.  Goldfrank,  88  Tex.  249. 
31  S.  W.  1,064.  A  deed  executed  by 
attorney  in  fact  is  not  admissible  in 
evidence  until  the  authority  of  such 
atttorney  is  first  shown.  Elliott  v. 
Pearce,  20  Ark.  508;  Emerson  v. 
Providence  Hat  Mfg.  Co.,  12  Mass. 
237,  7  Am.  Dec.  66. 

Telegrams  must  be  shown  to  have 
been  sent  by  the  party  purporting  to 
be  the  sender.  Drcxel  v.  True,  74 
Fed.  12;  Lewis  v.  Havens,  40  Conn. 
363;  Richie  v.  Bass,  i"^  La.  Ann.  668; 
Burt  V.  Winona  &  St.  P.  R.  Co.,  31 
Minn.  472,  18  N.  W.  289;  Smith  v. 
Easton,  54  Md.  138,  39  Am.  Rep.  355- 
Foundation  for  introduction  _  of  a 
telegram  is  laid  by  witness  testifying 
that  he  received  it,  and  that  defendant 
admitted    that    it    was     the    message 
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h.  Admissibility  of  Document  Is  Determined  by  the  Court. 
When  objection  is  offered  to  the  introduction  of  a  document 
in  evidence,  its  admissibihty  is  determined  by  the  court.^^ 

E.  When  Documentary  Evidence  Not  Necessarily  Re- 
quired.—  a.  Transactions  Whicli  Need  Not  Be  Reduced  to  Writ- 
ing. —  If  any  matter  or  thing  may  be  lawfully  transacted  without 
being  reduced  to  the  form  of  a  written  document  and  such  trans- 
action has  taken  place  without  being  reduced  to  writing,  docu- 
mentary evidence  is  not  required  to  prove  such  matter,®-  but  the 
same  may  be  shown  by  evidence  ore  tenus.^'^ 

(1.)  Corporation  Records.  —  Thus  where  the  proceedings  of  the 
directors  of  a  corporation  need  not  be  made  matter  of  record  in 
order  to  make  such  proceedings  valid,  and  there  is  no  record 
thereof,  documentary  evidence  of  such  proceedings  is  not 
required,^^  and  the  matter  may  be  shown  by  parol  evidence.^^ 
And  in  every  instance  in  which  corporate  transactions  may  be 
performed  without  being  reduced  to  writing,  and  there  is  no  entry 
with  reference  to  them,  such  transactions  may  be  shown  by  oral 
evidence.^** 

b.  Existence  of  Instrument  May  Be  Shown  Independently  of 
Document.  —  Where  the  question  is  whether  a  certain  written 
instrument  exists,  no  effort  being  made  to  prove  its  contents,  the 
production  of  the  document  is  unnecessary,  inasmuch  as  its  exist- 
ence as  an  independent  fact  may  be  shown  by  oral  evidence.^^ 

c.  Ownership  and  Possession  of  Property  Need  A^ot  Be  Shown 


which    he    sent.     Dunbar    v.    United 
States,  156  U.   S.   185. 

81.  Barrett  z:  Godshaw,  12  Bush 
(Ky.)  592;  Keedy  v.  Newcomer,  i 
Md.  241;  Blair  v.  Pelham,  118  Mass. 
420;  Ragsdale  v.  Robinson,  48  Tex. 
379 ;   Moody  v.  Roberts,  41   ]\Iiss.  74. 

Prima  Facie  Case  of  Admissibility 
of  Document —  A  deed  must  go  to 
the  jury  where  a  prima  facie  case 
of  execution  has  been  made.  The 
court  will  not  allow  the  other  party 
to  produce  counter  evidence  before 
the  instrument  is  read,  and  then  ex- 
clude it  from  the  jury.  Flournoy  v. 
Warden,  17  Mo.  435. 

82.  Edgerley  v.  Emerson,  23  N. 
H.  555,  55  Am.  Dec.  207:  Mor- 
row V.  Whitney,  95  U.  S.  55i; 
Carey  v.  Philadelphia  &  C.  Petroleum 
Co.,  S3  Cal.  694;  Board  of  Education 
V.  Taft,  7  111.  App.  571. 

83.  Edgerley  z'.  Emerson,  23  N. 
H.  p^S,  55  Am.  Dec.  207;  Richardson 
V.  St.  Joseph  Iron  Co.,  5  Blackf. 
(Ind.)  146,  33  Am.  Dec.  460;  Board 
of    Com'rs    r.    Gillum,   92   Ind.    511; 
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Rollins  V.  Mudgett,  16  :>le.  336; 
Phillips  z'.  Burrus,  13  Smed.  &  M. 
(Miss.)  31;  McQuade  v.  St.  Louis, 
78  Mo.  46. 

84.  Ryan  v.  Dunlap,  17  111.  40, 
63  Am.  Dec.  334;  Edgerley  v.  Emer- 
son, 23  N.  H.  555,  55  Am.  Dec.  207; 
Smith  V.  Richards,  29  Conn.  232; 
Langsdale  z'.  Bonton,  12  Ind.  467; 
Gage  V.  Sanborn,  106  Mich.  269,  64 
N.  W.  32;  Winnepesaukee  Camp 
Meeting  Ass'n  v.  Gordon,  67  N.  H. 
98,  29  Atl.  412. 

85.  Yonge  v.  Kinney,  28  Ga.  1 11, 
and  see  cases  cited  under  next  pre- 
ceding  foot-note. 

86.  Carey  v.  Philadelphia  &  C. 
Petroleum  Co.,  33  Cal.  694;  Richard- 
son V.  St.  Joseph  Iron  Co.,  5  Blackf. 
(Ind.)  146,  33  Am.  Dec.  460; 
Nehrling  v.  Herold  Co.,  112  Wis. 
558,  88  N.  W.  614. 

87.  Sims  v.  Jones.  43  S.  C.  91,  20 
S.  E.  905  ;  Daniel  f.  Johnson,  29  Ga. 
207;  Stoner  v.  Ellis.  6  Ind.  152;  Cal- 
houn v.  Calhoun,  81  Ga.  91,  6  S.  E. 
913;  Golden  v.  Bressler.  105  111.  419. 
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hy  Docitinentary  Evidence.  —  In  all  those  cases  in  which  the  bare 
possession  and  ownership  of  real  estate  are  involved,  and  not  the 
title  thereto,  such  possession  and  ownership  need  not  be  proved  by 
documentary  evidence,®^  but  may  be  shown  by  oral  evidence.®* 
And  the  same  rule  applies  to  ownership  of  personal  property.*" 

d.  Official  Character  Need  Not  Be  Shoivn  by  Documentary  Evi- 
dence. —  A  party  may  prove  that  he  is  a  public  officer,  w'ithout  the 
production  of  his  commission  for  that  purpose.*^ 

e.  Matters  Collateral  to  the  Issue.  —  Where  a  matter  col- 
lateral to  the  real  issue  involved  comes  in  question,  and  its  proof 
is  admissible,  it  is  not  necessary  to  establish  such  matter  by  docu- 
mentary evidence. *- 

Rules  for  the  Government  of  Employes  in  the  service  of  the  em- 
ployer, adopted  by  the  latter,  may  be  shown  by  parol  without  the 
production  of  the  document  or  book  containing  such  rules,  in  an 
action  for  personal  injuries;*^  so  certain  matters  of  a  negative 
character  need  not  be  shown  by  the  use  of  the  document  wherein 
such  matter  should  appear  if  it  actually  existed.** 


88.  Phillips  V.  Huntington,  35  W. 
Va.  406,  14  S.  E.  17 ;  Chicago,  St. 
P.,  'SI.  &  O.  R.  Co.  v.  Gilbert,  52  Fed. 
711,  3  C.  C.  A.  264;  Wait  v.  Gibbs, 
4  Pick.  (Mass.)  298;  Babcock  v. 
Beaver  Creek  Tp.,  65  Mich.  479,  32 
N.  \V.  653. 

The  purchaser  of  personal  property 
may  testify  to  his  ownership  thereof, 
although  the  sale  is  evidenced  by  a 
writing.  Gallagher  v.  London  Assur. 
Corp.,  149  Pa.  St.  25,  24  Atl.  115. 

89.  Vinal  v.  Burrill,  10  Pick. 
(Mass.)  401;  Mason  v.  Bowles,  117 
Mass.  86;  Bexar  Co.  v.  Terrell, 
(Tex.),  14  S.  W.  62. 

In  an  action  against  a  city  for 
injuries  received  on  a  defective  side- 
walk, plaintiff  may  prove  the  pos- 
session and  ownership  of  the  con- 
tiguous lots  b\'  parol,  without  show- 
ing the  deeds  or  other  record  evi- 
dence. Phillips  V.  Huntington,  35  W. 
Va.  406,  14  S.  E.  17. 

90.  Mc]\'Iahon  v.  Davidson,  12 
Minn.  357 ;  Gallagher  v.  London 
Assur.  Corp.,  149  Pa.  St.  25,  24  Atl. 

115- 

91.  Moody  V.  Keener,  7  Port. 
(Ala.)  218;  Rodgers  v.  Gaines,  73 
Ala.  218;  Hardage  z:  Cofifman,  24 
Ark.  256;  James  v.  State,  41  Ark. 
451 ;  Vernon  v.  East  Hartford,  3 
Conn.  475 ;  Brown  v.  Connellj^  5 
Blackf.  (Ind.)  390;  Hall  v.  Bishop, 
78  Ind.  370. 

Vol.  IV 


The  Indiana  statute  (2  G.  &  H. 
St.  p.  no)  requiring  the  appointment 
of  a  special  constable  by  a  justice  of 
the  peace  to  be  noted  on  the  docket 
of  such  justice,  such  appointment  can 
only  be  proved  by  the  record.  Ben- 
ninghoof  v.  Finney,  22  Ind.  lOi. 

92.  Belding  z'. 'Archer.  131  N.  C. 
287,  42  S.  E.  800;  Andrews  r.  Cree- 
gan,  7  Fed.  477;  Scullin  v.  Harper, 
78  Fed.  460,  24  C.  C.  A.  169;  Bunzel 
V.  Maas,  116  Ala.  68,  22  So.  568; 
Triplett  r.  Rugby  Distilling  Co.,  66 
Ark.  219,  49  S.  W.  975 ;  Carter  v. 
Pomeroy,  30  Ind.  438 ;  Phinney  v. 
Holt,  50  Me.  570;  Gilbert  v.  Duncan, 
29  N.  J.  L.  133 ;  Sommer  v.  Oppen- 
heim,  19  ]\Iisc.  605,  44  N.  Y.  Supp. 
396;  Engel  f.  Eastern  Brg.  Co..  19 
INIisc.  632,  44  N.  Y.  Supp.  391 ; 
Daniels  z:  Smith,  130  N.  Y.  696,  29 
N.  E.  1,098;  Archer  z\  Hooper,  iig 
K.  C.  581,  26  S.  E.  143;  Elrod  V. 
Cochran,  59  S.  C.  467,  38  S.  E.  122; 
Lipscomb  z\  Citizens'  Bank,  66  Kan. 
243.   71    Pac.  5S3. 

93.  Devoe  v.  N.  Y.  Cent.  &  H. 
R.  Co..  174  N.  Y.  I,  66  N.  E.  568; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
]\Iartin,  157  Ind.  216,  61  N.  E.  229. 
But  see  Price  z:  Richmond  &  D.  R. 
Co.,  38  S.  C.  199.  17  S.  E.  732;  ]\Iis- 
souri  Pac.  R.  Co.  v.  Lamothe,  76 
Tex.  219,   13  S.  W.  194. 

94.  ^'izard  z:  Moody,  117  Ga.  67, 
43  S.  E.  426;  Hines  v.  Johnston,  95 
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f.  Testmwny  of  Witness  Given  on  Former  Trial.  —  When  it  is 
sought  to  show  what  the  testimony  given  by  a  witness  on  a  former 
trial  was,  it  is  not  necessary  to  produce  the  record  of  such 
testimony.'-'^ 

F.  Character  of  Documents  Admissible  in  Evidence. 
a.  General  Remarks.  —  Subject  to  the  general  rules  already  con- 
sidered governing  the  admissibility  of  documentary  evidence,  such 
evidence  may  be  used  both  in  civir'"  and  in  criminal  cases, '■'"  and 
the  instruments  that  may  be  employed  as  documentary  evidence  are 
very  numerous  and  of  a  most  diversified  character."^  They  em- 
brace public  and  private  records'^^  and  private  writings  of  every 
description.^ 

G.  Manner  of  Introducing  Documentary  Evidence. 
a.  General  Rules.  —  Documents  should  be  given  in  evidence  in 
the  order  in  which  the  right  to  introduce  evidence  exists  under  the 
methodical  rules  of  practice  which  govern  such  matters  in  the 
particular  jurisdiction  of  trial.-  While  this  principle  should  be 
observed  in  the  trial  of  causes,^  the  matter  rests  very  largely  in  the 
sound  discretion  of  the  court,*  so  that  a  departure  therefrom  is 
not  error. 

b.  JVhen  Onlv  Part  of  Record  Need  Be  Introduced  in  Evidence. 
(1.)  Proof  of  Judgment. —  If  it  is  sought  to  prove  the  bare  fact  that 
a  judgment  has  been  rendered,  in  most  jurisdictions  it  is  not  neces- 
sary to  ofifer  in  evidence  the  record  of  the  proceedings  upon  which 
such  judgment  is  founded,^  further  than  to  show  the  jurisdiction 

Ga.  629.  23   S.  E.  470;   Greenfield  v.       and  Coke  Co..  40  W.  Va.  372,  21   S. 
Mclntyre,  112  Ga.  691,  38  S.  E.  44.  E.  870;   George  v.   Pilcher,  28  Gratt. 

95.  Maxwell    v.   Harrison,  8    Ga.       (Va.)  299. 

61.  52  Am.  Dec.  385.  4.     Lewis  v.  Tapman.  oo  Md.  294, 

96.  Page  z:  K.  L.  A.,  (Tenn.  Ch.  45  Atl.  459,  47  L.  R.  A.  385 :  HuflFman 
App.),  61  S.  W.  1,069.  7'.  Alderson.  9  W.  Va.  6x6-  .McDowell 

97.  Criminal  Cases.  —  Williams  v.  v.  Crawford,  11  Gratt.  (Va.)  2,77- 
State,  130  Ala.  31,  30  So.  336:  Hemp-  The  admission  in  evidence  of  a 
ton  V.  State,  in  Wis.  127,  86  N.  W.  copy  of  an  alleged  contract  while  the 
596;  State  V.  McDaniel,  39  Or.  161,  evidence  laying  the  foundation  for 
65  Pac.  520;  State  v.  Easton,  113  its  admission  was  under  direct  ex- 
Iowa  516,  85  N.  W.  7Q.S,  86  Am.  ,St.  amination,  without  giving  opportunity 
Rep.  389;  Stiles  v.  State,  113  Ga.  for  full  examination  in  regard  to  it, 
700,  39   S.   E.  295.  was  within  the  discretion  of  the  court, 

98.  See  articles,  "  Public  Docu-  and  will  not  be  disturbed.  Barber  v. 
MENTS  ;"  "Private  Writings,"  and  International  Co.  of  Mexico.  73  Conn. 
"  Demonstrative  Evidence."  587,  48  Atl.  758. 

99.  See  article  "  Public  Docu-  5.  Alabama.  —  Locke  v.  Winston, 
MENTS."  ID  Ala.  849;    Smith   v.   McGehee,   14 

1.  See  article  "Private  Writ-  Ala.  404;  Farley  v.  Whitehead,  63 
INGS."  Ala.  295. 

2.  Weeks  v.  McPhail,  128  N.  C.  Arkansas.  —  Denton  v.  Roddy,  34 
130,  38  S.  E.  472,  39  S.  E.  72,2;  Em-  Ark.  642. 

erson   v.    Providence   Hat    Mfg.    Co.,  Georgia.  —  Beck   v.   Henderson,   76 

12  Mass.  237,  7  Am.  Dec.  66;  George  Ga.  360;  Gibson  v.  Robinson.  90  Ga. 

z'.  Pilcher,  28  Gratt.  (Va.)  299.  765.    16   S.   E.  969,  35   Am.   St.   Rep. 

3.  Perdue  v.   Caswell  Creek  Coal  250. 
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of  the  court  in  which  it  was  rendered/' 

(2.)  Admission  of  Execution  in  Evidence.  —  In  order  to  render  an 
execution  admissible  in  evidence  the  judgment  upon  which  it  was 
issued  must  be  introduced/ 

(3.)  Admission  of  Deed  in  Evidence  Made  by  an  Officer  of  the  Court. 
To  authorize  the  introduction  in  evidence  of  a  deed  made  by  a 
sheriff  or  other  officer  of  the  court,  it  is  only  necessary  to  accom- 
pany the  deed  with  the  judgment  or  decree  authorizing  such  officer 
to  act.  together  with  the  process  under  which  the  sale  of  the  property 
and  deed  therefor  were  made.^     Or  if  a  deed  be  made  under  the 


Illinois. — Walker  v.  Doane,  io8 
111.  236. 

Kentucky.  — ^IcOmre  v.  Kouns.  7 
T.  B.  Mon.  386,  18  Am.  Dec.  187; 
Chinn  v.  Caldwell,  4  Bibb  543- 

Louisiana.  —  Baudin  v.  Roliff,  i 
Mart.   (X.  S.)    165,  14  Am.  Dec.  181. 

Missouri.  —  Jones  v.  Talbot,  9  Mo. 
121 ;  Lee  v.  Lee,  21  Mo.  531,  64  Am. 
Dec.  247. 

6.  Mason  v.  Wolff,  40  Cal.  246; 
IMcGuire  v.  Kouns,  7  T.  B.  Mon. 
(Ky.)  386,  18  Am.  Dec.  187;  Kenyon 
V.  Baker,  16  :SIich.  2,73,  97  Am.  Dec. 
158;  Ashmead  v.  Wilson,  22  Fla.  255; 
Brown  v.  Eaton,  98  Ind.  591 ;  Harper 
V.  Rowe,  53  Cal.  22,2,. 

As  a  rule  jurisdiction  is  presumed 
as  to  a  court  of  original  general 
jurisdiction.  Stingfellow  v.  Sting- 
fellow,  112  Ga.  494.  27  S.  E.  767; 
]\IcGehee  v.  Wilkins,  31  Fla.  83,  12 
So.  228. 

7.  Tindall  v.  Murphy,  Hempst.  21, 
24  Fed.  Cas.  No.  14,0550;  Lee  v. 
Lee,  21  Mo.  531,  64  Am.  Dec.  247; 
Vassault  v.  Austin,  32  Cal.  597 ;  State 
V.  Records,  5  Harr.  (Del.)  146; 
Ramsey  v.  Waters,  i  Mo.  406;  Wil- 
son V.  Conine,  2  Johns.  (N.  Y.)  280. 

The  editor  in  his  note  to  Hampton 
V.  Speckenagle,  9  Serg.  &  R.^  (Pa.) 
212,  II  Am.  Dec.  704,  says:  "At  all 
events,  it  seems  now  to  be  quite  well 
settled  that  a  person  seeking  to  re- 
cover property,  and  basing  his  claims 
upon  an  execution  sale,  must  prove 
the  judgment  upon  which  the  writ 
issued.  Freeman  on  Ex.,  §  350- 
citing  People  v.  Doe,  31  Cal.  220; 
Bryan  v.  Brown,  2  Murph.  Eq.  343  J 
Cresswell  v.  Ragsdale,  18  Fox,  444; 
Den  V.  Despereaux,  7  Halst.  182 ; 
Wilson  V.  McVeagh,  2  Yeates 
86;  Carlisle  v.  Longworth,  5  Ohio 
368;  Dobson  V.  Murphy,  i  D. 
&  B.  586;   Sullivan  v.  Davis,  4  Cal. 
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291 ;  Doe  V.  Smith,  2  Stark  199H ;  i 
Holt's  Cas.  589)1 ;  Lanning  v.  London, 
4  Wash.  C.  C.  513;  Fenwickt'.  Floyd, 

I  H.  &  G.  172;  Hihn  v.  Peck,  30  Cal. 
287;  Atchinson  v.  Rosalep,  4  Chand. 
12;  Etheridge  v.  Edwards,  i  Swan 
426 ;  Fischer  v.  Eastman,  6  Ch.  L.  N. 
52;  Harper  v.  Rowe,  2  Pac.  Coast  L. 
J-  205." 

8.  Alabama.  —  Lewis  v.  Goguette, 
3  Stew.  &  P.  184. 

California.  —  Peterson  v.  Weiss- 
bein,  75  Cal.  174,  16  Pac.  769. 

Connecticut.  —  Lillie  v.  Wilson,  2 
Root  517. 

Florida.  —  IMcGehee  v.  Wilkins,  31 
Fla.  83,  12  So.  228. 

Illinois.  —  Bybee  v.  Ashby,  7  111. 
151,  43  Am.  Dec.  47- 

Indiana. — Teal  z:  Langsdale,  78 
Ind.  339. 

Louisiana.  —  Duforn  v.  Camfrance, 

II  Mart.  607,  13  Am.  Dec.  360,  and 
note  365. 

Mississippi.  —  Carson  f.  Doe,  6 
Smed.  &  M.  in,  45  Am.  Dec.  273; 
Cockrel  z:  Wynn,  12  Smed.  &  M. 
117. 

Nezv  For^.  —  Bowen  v.  Bell,  20 
Johns.  338,   II   Am.   Dec.  286. 

Nezv  Jersey.  —  Bolles  v.  Beach,  22 
N.  J.  L.  680,  53  Am.  Dec.  263. 

Pennsylvania.  —  Hampton  v. 
Speckenagle,  9  Serg.  &  R.  212,  II 
Am.  Dec.  704,  and  note  p.  709- 

Texas.  —  ^Maverick  v.  Salinas,  15 
Tex.  57;  Hill  T.  Templeton,  (Tex. 
Civ.  App.),  29  S.  W.  535- 

Deed  Need  Not  Conform  Exactly 
to  the  Judgment.  —  If  a  sheriff,  in 
his  deed  to  the  purchaser,  set  forth 
the  execution,  but  not  the  judgment, 
the  deed  is  admissible  in  support  of 
the  grantee's  title;  the  grantee  prov- 
ing a  judgment  agreeing  with  the 
recitals  of  the  deed,  so  far  as  re- 
lates to  the  names  of  the  parties,  al- 
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provisions  of  a  judgment  or  decree  without  further  warrant  of  power, 
it  is  sufficient  to  accompany  the  deed  with  such  judgment  or  decree.'' 
If  the  judgment  or  decree  only  is  offered  in  evidence  as  the  sole 
authority  for  the  execution  of  the  deed  by  the  officer,  and  the  prop- 
erty conveyed  is  not  identified  by  that  part  of  the  record,  so  much  of 
the  other  parts  of  the  record  must  be  introduced  as  will  identify  it.^" 
And  it  must  show  that  the  parties  holding  the  legal  title  to  the  land 
were  parties  to  the  suit.^^ 

(4.)  Admission  of  Tax  Deed  in  Evidence.  —  In  those  jurisdictions  in 
which  a  tax  deed  is  made  prima  facie  evidence  of  a  compliance  with 
all  the  statutory  prerequisites  necessary  to  a  valid  sale  of  land 
delinquent  for  the  non-payment  of  taxes,  it  is  only  necessary  to 
introduce  in  evidence  the  tax  deed  itself  in  support  of  the  title  to 
the  land  which  it  purports  to  convey.^-     But  when  the  deed  is  not  so 


though  differing  in  some  slight  par- 
ticulars in  respect  of  the  amounts 
constituting  the  sum  for  which  judg- 
ment was  rendered.  Bettison  v. 
Budd,  1/  Ark.  546,  65  Am.  Dec.  442. 

Deed  Used  to  Give  Color  of  Title. 
When  a  deed  is  introduced  as  color 
of  title,  the  judgment  and  execution 
under  which  the  officer  was  author- 
ized to  act  need  not  accompany  it. 
Burkhalter  z\  Edwards,  i6  Ga.  59,3, 
60  Am.  Dec.  744. 

By  virtue  of  statute  law  in  some 
of  the  states,  the  deed  of  the  officer 
made  in  compliance  with  the  re- 
quirements of  the  statute  is  sufficient 
without  the  use  in  evidence  of  the 
judgment  or  execution.  Merchants' 
Bank  v.  Harrison,  39  ]\Io.  433,  93 
Am.  Dec.  285 ;  Jordan  v.  Surghnor, 
107  Mo.  520,  17  S.  W.  1,009;  Cannon 
V.  Cannon,  66  Tex.  682,  3  S.  W.  36; 
Morse  v.  Stockman,  73  Wis.  89,  40 
N.  W.  679. 

9.  Seechrist  v.  Baskin,  7  Watts  & 
S.  (Pa.)  403,  42  Am.  Dec.  251; 
Whitmore  v.  Johnson.  10  Humph. 
(Tenn.)  610;  Wynn  v.  Harmon,  5 
Gratt.  (Va.)  157;  Drayton  v.  ^lar- 
shall,   I    Mills  Const.    (S.   C.)    184. 

In  Carson  v.  Doe,  6  Smed.  &  M. 
(Miss.)  Ill,  45  Am.  Dec.  273,  the 
court  in  its  opinion,  holding  what  is 
necessary  to  authorize  the  introduc- 
tion of  a  sheriff's  deed  in  evidence, 
says :  "  A  copy  of  the  judgment, 
and  of  the  z'oiditioiii  cxt>onas  eman- 
ating from  that  judgment,  constitute 
all  that  is  necessary  in  a  case  of  the 
kind  before  us,  to  be  introduced 
from  the  record  of  the  suit.     These 


copies,  having  been  separately  cer- 
tified by  the  clerk,  were  promptly 
admitted  as  evidence." 

10.  Cales  V.  ^filler,  8  Gratt.  (Va.) 
6;  Waggoner  v.  Wolf,  28  W.  Va. 
820,  I  S.  E.  25. 

11.  ]\IcDodrin  v.  Pardee  Lumb. 
Co.,  40  W.  Va.  564,  21  S.  E.  878. 

12.  Wetherbee  ?'.  Dunn,  32  Cal. 
106;  Bowman  v.  Cockrill,  6  Kan.  311  ; 
Ives  V.  Kimball,  i  Mich.  308;  Peebles 
V.  Taylor,  118  N.  C.  165,  24  S.  E. 
797;  People  V.  Turner,  117  N.  Y. 
227,  22  N.  E.  1,022,  15  Am.  St.  Rep. 
498;  Washington  v.  Hosp,  43  Kan. 
324,  23  Pac.  564,  19  Am.  St.  Rep. 
141. 

It  is  held  in  Aloore  v.  Byrd,  118 
N.  C.  688,  23  S.  E.  968,  that  since 
Acts  1895,  c.  119,  §66  (Acts  1887, 
c  137,  §74),  make  tax  deeds  prima 
facie  evidence  of  title,  plaintiff  in 
ejectment,  in  the  absence  of  evidence 
of  defendant's  title,  is  entitled  to  re- 
cover merely  on  proof  of  tax  deed 
for  the  land. 

In  North  Carolina  it  is  provided 
by  the  acts,  1897,  c.  169,  §§  64,  65, 
that  no  purchaser  of  land  at  a  tax 
sale  shall  be  entitled  to  a  deed  until 
he  has  served  notice  of  his  purchase 
on  the  person  in  possession  and  the 
person  in  whose  name  the  land  was 
assessed,  and  until  he  makes  affidavit 
showing  service,  which  affidavit  shall 
be  presented  and  filed,  and  be  prima 
facie  evidence  that  the  notice  was 
given.  Section  69  provides  that  the 
sheriff's  tax  deed  is  presumptive  evi- 
dence that  notices  had  been  served 
and   due   publication   had   before   the 
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made  prima  facie  evidence  of  the  regularity  of  the  proceedings  lead- 
ing up  to  its  execution,  such  deed,  when  offered  in  evidence,  must  be 
accompanied  by  the  proceedings  which  authorized  its  execution. ^'^ 

(5.)  Admission  in  Evidence  of  Deed  of  Executor  or  Administrator. 
In  order  to  authorize  the  admission  in  evidence  of  a  deed  made  by  an 
administrator  or  executor  of  an  estate,  the  authority  to  execute  such 
deed  must  be  given  in  evidence.^* 


expiration  of  time  for  redemption. 
Held,  in  ejectment  by  the  purchaser 
at  a  tax  sale,  who  offered  no  evidence 
that  he  had  served  the  notice  and 
made  and  filed  the  affidavit  as  re- 
quired by  §§64  and  65,  that  a  judg- 
ment for  defendant  was  proper,  since 
the  sheriff's  deed  was  presumptive 
evidence  only  that  the  notices  re- 
quired of  the  sheriff  had  been  given, 
and  not  that  the  purchaser  had  given 
those  required  of  him.  King  v. 
Cooper,  128  N.  C.  347,  38  S.  E.  924. 

13.  Beale  v.  Brown,  6  Mack.  (D. 
C.)  574;  Verdery  v.  Dotterer,  69  Ga. 
194;  Doe.^.r  dem  Wiley  v.  Bean,  6 
111.  302;  Irving  V.  Brownell,  11  III. 
402;  Dukes  V.  Rowley.  24  111.  210; 
Anderson  v.  McCormick,  129  111.  308, 
21  N.  E.  803 ;  Johnson  v.  Briscoe,  92 
Ind.  367 ;  Carlisle  v.  Longworth,  5 
Ohio  368 ;  Reusens  v.  Lawson,  91 
Va.  226,  21  S.  E.  347 ;  Brown  v. 
Wright,  17  Vt.  97,  42  Am.  Dec.  481 ; 
Jackson  v.  Shepard,  7  Cow.  (N.  Y.) 
88,  17  Am.  Dec.  502,  and  note. 

It  is  expressly  decided  in  Miller 
V.  Miller,  96  Cal.  376,  31  Pac.  247, 
31  Am.  St.  Rep.  229,  and  note,  that 
"  a  tax  deed  creates  no  presumption 
that  the  facts  upon  which  it  is  based, 
or  which  are  recited  therein,  had  any 
existence,  in  the  absence  of  a  statute 
providing  the  effect  which  shall  be 
given  it  in  evidence." 

In  Williams  v.  Peyton,  4  Wheat. 
(U.  S.)  76,  it  was  contended  that  a 
deed  executed  by  a  public  officer  is 
prima  facie  evidence  that  every  act 
which  ought  to  precede  it  had  pre- 
ceded it ;  that  the  marshal's  deed, 
therefore,  must  be  considered  valid 
and  effectual,  unless  it  was  im- 
peached by  showing  a  failure  in  the 
performance  of  his  duty.  But  it 
was  answered  by  the  court,  that  a 
party  who  sets  up  a  title  must  fur- 
nish the  evidence  necessary  to  sup- 
port it.  If  the  validity  of  a  deed  de- 
pends  on   an   act  in  pais,   the  party 
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claiming  under  that  deed  is  as  much 
bound  to  prove  the  performance  of 
the  act  as  he  would  be  to  prove  any 
matter  of  record  on  which  its  validity 
might  depend. 

In  Worthing  v.  Webster,  45  INIe. 
270,  71  Am.  Dec.  543,  the  court, 
speaking  through  May,  J.,  in  the 
course  of  his  opinion,  says :  "  By 
the  principles  of  the  common  law.  the 
recitals  in  a  tax  deed  are  not,  in 
themselves,  evidence  of  a  compliance 
with  the  requirements  of  the  statute. 
Blackwell  on  Tax  Titles,  603.  In  all 
cases  where  the  statute  does  not  make 
them  evidence,  the  burden  is  upon  the 
party  claiming  title  under  such  deed 
to  show,  by  other  evidence,  step  by 
step,  a  full  compliance." 

14.  Hartshorn  v.  Wright,  Pet.  C. 
C.  64,  II  Fed.  Cas.  No.  6,169;  Kim- 
ball V.  Semple,  25  Cal.  440  ;  La 
Plante  v.  Lee,  83  Ind.  155;  Chap- 
man V.  Crooks,  41  Mich.  595,  2  N. 
W.  924;  Ury  V.  Houston,  36  Tex. 
260. 

In  Riley  v.  Pool,  S  Tex.  Civ.  App. 
346,  24  S.  W.  85,  the  court  in  its 
opinion  says:  "Over  objection  of 
defendant,  plaintiff  was  allowed  to 
introduce  in  evidence  a  deed  from 
John  Lytle  to  John  D.  Merchant, 
conveying  the  land  certificate  granted 
to  the  heirs  of  Jesse  Stockwell  for 
one  league  and  labor  of  land.  The 
recitals  in  said  deed  stated  that  John 
Lytle  made  the  sale  as  administrator 
of  the  estate  to  Jesse  Stockwell  by 
order  of  the  probate  court.  No  such 
order  was  produced,  and  that  was 
one  ground  of  objection.  No  rule  is 
better  settled  than  that  the  acts  of 
one  who  fills  a  fiduciary  station  must 
be  based  upon  authority  before  they 
become  binding,  and  such  authority 
must  be  shown  before  any  right  can 
be  enforced  by  reason  thereof.  The 
validity  of  John  Lytle's  act  in  execut- 
ing the  deed  depended  upon  the 
power   granted   him   by   the   probate 
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(6.)  Appointment  of  Guardian,  Personal  Representative,  etc.  —  When  it 
is  sought  to  prove  the  due  appointment  of  a  guardian,  personal  rep- 
resentative and  the  Hke,  by  record  evidence,  it  is  sufficient  to 
introduce  the  order  of  appointment  without  the  other  parts  of  the 
record  relating  thereto. ^^ 

c.  When  Record  Relied  on  to  Prove  a  Particular  State  of  Facts. 
If  the  record  is  relied  on  as  proof  of  a  particular  state  of  facts  as 
the  result  of  the  judgment  or  decree  rendered  in  the  case  as  evidence 
beyond  the  mere  fact  of  the  rendition  of  the  judgment  or  decree 
itself,  many  of  the  authorities  hold  that  the  entire  record  must  be 
produced  and  offered  in  evidence  in  the  cause,^*^  while  others  hold 
that  only  so  much  of  the  record  as  relates  to  the  particular  matter  in 
issue  and  to  be  proved  need  h6  offered  in  evidence.^' 

d.  Judgment  Obtained  in  Another  State. — When  the  record  of 
a  judgment  of  another  state  is  to  be  used  as  evidence  the  entire 
record  must  be  introduced,  and  not  simply  an  authenticated  copy  of 
such  judgment. ^^ 

e.  Omitted  Portions  of  the  Record  May  Be  Introduced  by  the 
Opposite  Party.  —  If  one  party  claims  that  the  whole  record  should 
be  introduced  on  the  ground  that  portions  of  it  sustain  his  con- 
tention, this  constitutes  no  valid  objection  to  the  use  of  that  part 
of  it  which  relates  to  the  issue  of  him  who  offers  only  those  parts  of 
the  record  that  bear  upon  his  side  of  the  issue,  if  the  introduction 
of  these  parts  is  not  otherwise  objectionable,  as  the  omitted  portions 


court,  and  the  failure  to  produce 
same  or  account  for  its  absence,  and 
prove  its  having  existed,  rendered 
such  deed  useless  for  any  purpose. 
Terrell  v.  Martin,  64  Tex."  121 ;  Mc- 
Nally  V.  Haynes,  59  Tex.  583." 

15.  '  Prescott  v.  Cass,  9  N.  H.  93; 
Beach  v.  Pears,  i  N.  J.  L.  288. 

16.  Gibson  v.  Robinson,  90  Ga. 
756,  16  S.  E.  969.  35  Am.  St.  Rep. 
250;  Hampton  v.  Speckenagle,  9 
Serg.  &  R.  (Pa.)  212,  11  Am.  Dec. 
704;  Philipson  v.  Bates.  2  Mo.  116, 
22  Am.  Dec.  444;  McCauley  v.  El- 
rod,  16  Ky.  L.  Rep.  291,  27  S.  W. 
867 ;  Dismukes  v.  Musgrove,  8  Mart. 
(La.)    (N.  S.)  375. 

17.  Priest  v.  Glenn,  51  Fed.  400, 
2  C.  C.  A.  305 ;  Hournquebie  v. 
Girard,  2  Wash.  C.  C.  212,  12  Fed. 
Gas.  No.  6,732;  Masters  v.  Varners, 
5  Gratt.  (Va.)  168,  50  Am.  Dec. 
114;  Richardson  v.  Prince  George 
Justices,  II  Gratt.  (Va.)  190;  Dick- 
inson V.  Railroad  Co.,  7  W.  Va. 
390;  Northwestern  Bank  v.  Flesh- 
man,  22  W.  Va.  317;  Guinn  v.  Bow- 
ers, 44  W.  Va.  507,  29  S.  E.  1,027; 
McClaugherty  v.  Cooper,  39  W.  Va. 


313,  19  S.  E.  41^;  Hankinson  v. 
Charlotte  C.  &  A.  R.  Co.,  41  S.  C.  1, 
19  S.  E.  206;  Ocean  S.  S.  Co.  v. 
Wilder,  107  Ga.  220.  22  S.  E.  179. 

It  is  held  in  Ellis  v.  Poe,  109  Ga. 
422,  34  S.  E.  567,  that  there  was  no 
error  in  refusing  to  allow  the  in- 
troduction in  evidence  of  a  volumin- 
ous document,  tendered  as  a  whole, 
which  contained  much  irrelevant 
matter  and  but  little  that  was  perti- 
nent to  the  issue  in  controversy,  when 
there  was  nothing  to  prevent  the 
party  offering  the  same  from  pointing 
out  and  tendering  separately  the  rele- 
vant portion  of  the  paper.  See  also 
Jones  V.  Grantham,  80  Ga.  472,  5  S. 
E.  764 ;  Lawton  v.  Blitch,  83  Ga.  663, 
10  S.  E.  353- 

Plaintiff  in  an  action  for  negligence 
causing  the  death  of  an  employe 
should  not  introduce  a  whole  book 
of  rules  issued  by  defendant,  con- 
taining 368  rules ;  any  of  them 
that  are  competent  may  be  offered. 
Mosnat  v.  Chicago  &  N.  W.  R.  Co., 
114  Iowa  151,  86  N.  W.  297. 

18.  State  V.  Misenheimer,  123  N. 
C.  758,  31  S.  E.  852. 
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of  the  record  may  be  introduced  by  the  party  objecting.^^ 

f.  Formal  Offer  of  Documentary  Evidence.  —  It  is  usual  in  prac- 
tice to  make  a  formal  offer  in  evidence  of  documents  relied  on  in 
support  of  the  issue,-"  but  this  is  not  required  when  the  document  is 
filed  as  an  exhibit  with  the  pleadings  and  its  execution  is  admitted.^^ 

V.  THE  EFFECT  OF  DOCUMENTS  AS  EVIDENCE. 

1.  General  Principles.  —  As  a  general  rule,  documents  are  only 
prima  facie  evidence  of  the  facts  w^hich  are  sought  to  be  proved 
by  them.-- 


19.  Priest  v.  Glenn,  51  Fed.  400, 
2  C.  C.  A.  305 ;  Gibson  v.  Robinson, 
90  Ga.  756,  16  S.  E.  969,  35  Am.  St. 
Rep.  250;  Walker  v.  Doane,  108  111. 
236 ;  Hankinson  v.  Charlotte  C.  &  A. 
R.  Co..  41  S.  C.  I,  19  S.  E.  206. 

20.  In  Duke  v.  Cahaba  N.  Co.,  10 
Ala.  82,  44  Am.  Dec.  472,  the  court 
in  its  opinion  says  :  "  We  are  not  to 
be  understood  as  deciding  it  is  neces- 
sarj'  to  absolutely  read  to  the  jury 
all  of  a  written  document,  but  if  the 
opposite  party  insists,  such  portions 
of  the  books  and  papers  as  are  re- 
lied on  must  be  read,  or  the  necessary 
information  given,  to  enable  the  ad- 
verse party  to  see  what  goes  as 
evidence." 

21.  Knight  v.  Whitmore,  125  Cal. 
198.  57  Pac.  891. 

22.  Documents  Prima  Facie  Evi- 
dence of  Matters  Sought  to  Be 
Proved.  —  United  States.  —  United 
States  V.  Hutcheson,  39  Fed.  540,  2 
L.  R.  A.  805. 

Arkansas.  — hittle  Rock  &  Ft.  S. 
R.  Co.  V.  Hall,  32  Ark.  669. 

California.  —  Silvester  v.  C  o  e 
Quartz  Min.  Co.,  80  Cal.  510,  22  Pac. 
217;  Pauly  V.  Pauly,  107  Cal.  8,  40 
Pac.  29,  48  Am.  St.  Rep.  98. 

Illinois.  —  Great  Western  R.  Co.  v. 
McDonald,  18  111.  172;  Illinois  Cent. 
R.  Co.  V.  Cobb,  72  111.  148;  Stark- 
weather V.  Maginnis,  196  111.  274,  63 
N.  E.  692. 

Indiana.  —  Brown  v.  Connelly,  5 
Blackf.  390. 

Kansas.  —  O'Driscoll  v.  Soper,  19 
Kan.  574. 

Louisiana.  —  Kirkman  v.  Bowman, 
8  Rob.  246. 

Maine.  —  O'Brien  v.  Gilchrist,  34 
Me.  554;  Huickley  v.  Bridgham,  46 
Me.  450;  Kendall  v.  White,  13  Me. 
245- 

Vol.  IV 


Maryland.  —  ]\Iaccubbin  v.  Crom- 
well, 2  Har.  &  G.  443. 

Massachusetts.  —  McGough  v.  Wel- 
lington, 6  Allen  505. 

Michigan.  —  Worthington  v.  Han- 
na,  23  Mich.  530;  Howell  v.  Shepard, 
48  Mich.  472,  12  N.  W.  661. 

Missouri.  —  Ireland  v.  Sprickard, 
95  Mo.  App.  53,  68  S.  W.  748. 

Nebraska.  — Qhiciizo,  B.  &  Q.  R. 
Co.  V.  Gustin,  35  Neb.  86,  52  N.  W. 
844. 

Nezv  Hampshire.  —  Kimball  v. 
Lamorey,  19  N.  H.  215. 

Neii'  Jersey.  —  Den  ex  dcm  Eber 
V.  Clark,  5  Halst.  217,  18  Am.  Dec. 

417. 

Kezv  York.  —  People  ex  rel  ^Mar- 
tin  V.  Brown,  55  N.  Y.  180;  Abbe  v. 
Eaton,  51   N.  Y.  410. 

Pennsvlvania.  —  Wilkes  Barre  v. 
Rockafeilow,  171  Pa.  St.  177.  33  Atl. 
269.  50  Am.  St.  Rep.  795,  30  L.  R.  A. 

393- 

Tennessee.  —  Franklin  &  C.  Tpke. 
Co.  V.  Campbell,  2  Humph.  467;  An- 
derson V.   State,  8  Heisk.   13. 

Texas.  —  Little  v.  Budwell,  21  Tex. 
597.  72  Am.  Dec.  242. 

Vermont.  —  McKinstry 
74  Vt.  147,  52  Atl.  438. 

Virginia.  —  Taylor    v. 
Wash.  92. 

Wisconsin.  —  Blackman 
kirk,  19  Wis.   183. 

Inquisitions  of  Lunacy  only  prima 
facie  evidence  against  third  parties. 
Den  ex  dcm  Eber  v.  Clark,  5  Halst. 
(N.  J.)  217,  18  Am.  Dec.  417. 

Depositor's  Bank  Book  is  prima 
facie  evidence  of  the  state  of  his  ac- 
count. "  The  sound  rule  would  seem 
to  be  that  the  depositor's  bank  book, 
if  it  has  been  returned  to  him,  and  he 
has  not  within  a  reasonable  time  ob- 
jected  to   it,    should   be    regarded   as 
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2.  Recitals  Contained  in  Documents.  —  In  conformity  to  the  prin- 
ciple already  stated,  recitals  contained  in  documents  are,  in  many 
instances,  prima  facie  evidence  of  the  matters  embraced  in  such 
recitals.-^ 

3.  Evidence  to  Overcome  Prima  Facie  Proof  of  Document. 
Where  a  document  of  a  public  nature  constitutes  prima  facie  evidence 
of  a  matter  in  issue,  ordinarily  such  prima  facie  evidence  is  not 
overcome  by  the  testimony  of  a  single  witness  testifying  against  the 
truth  of  such  matter.-* 


prima  facie  evidence  of  the  way  the 
account  stood  between  him  and  the 
bank  at  the  date  of  the  last  balancing. 
It  settles  the  presumption  in  the 
case,  and  leaves  the  onus  on  the 
party  disputing  it."  Morse  on  Banks 
and  Banking,  (3rd  ed.)  §295.  See 
also  Pauly  v.  Pauly,  107  Cal.  8,  40 
Pac.  29,  48  Am.  St.  Rep.  98;  Rob- 
inson V.  Smith,  III  Mo.  205,  20  S. 
W.  29,  2i  Am.  St.  Rep.  510;  Union 
Bank  v.  Knapp,  3  Pick.  (2\Iass.)  96, 
15  Am.  Dec.  181. 

See  article  "  Books  of  Account," 
Vol.  2,  pp.  680,  681,  as  to  the  com- 
petency of  bank  pass  books  as  evi- 
dence. 

Mortality  Tables  are  only  prima 
facie  evidence  of  the  expectancy  of 
life  taken  in  connection  with  the 
other  evidence  bearing  on  the  matter. 
Damm  v.  Damm,  109  Mich.  619,  67 
N.  W.  984,  63  Am.  St.  Rep.  601; 
Greer  v.  Louisville  &  N.  R.  Co.,  94 
Ky.  169,  21  S.  W.  649.  42  Am.  St. 
Rep.  345 ;  Steinbrunner  v.  Pittsburgh 

6  W.  R.  Co.,  146  Pa.  St.  504,  2T,  Atl. 
239,  28  Am.  St.  Rep.  806,  and  note ; 
Adams  v.  Iron  Cliffs  Co.,  78  Mich. 
271,  44  N.  W.  270,  18  Am.  St.  Rep. 
441,  and   note. 

23.  In  Statutes.  —  State  v.  Beard, 
I  Ind.  460;  Buncombe  v.  Prindle,  12 
Iowa  I ;  Elmondorff  v.  Carmichael, 
3  Litt.  (Ky.)  472,  14  Am.  Dec.  86; 
May  V.  Frazee,  4  Litt.  (Ky.)  391,  14 
Am.  Dec.  159;  Dougherty  v.  Bcthune, 

7  Ga.  90. 

A  Recital  in  a  Bond  that  the 
obligee  had  sold  and  conveyed  to  the 
obligor  certain  lands,  is  not  evidence 
of  such  conveyance,  where  it  is  not 
shown  that  the  bond  was  ever  in  the 
possession  of  the  obligee ;  but  a  re- 
cital by  an  obligor  in  a  bond  executed 
by  him,  that  he  had  conveyed  cer- 
tain   premises,    is    sufficient    evidence 


of  the  act  of  conveyance.     Jackson  v. 
Brooks,  8  Wend.   (N.  Y.)   426. 

In  a  SheriiF's  Deed  in  many  states 
the  recitals  are  prima  facie  evidence 
of  a  compliance  with  the  requirements 
of  the  law.  Den  ex  dcm  Osborne  v. 
Tunis,  25  N.  J.  L.  633;  Hardin  v. 
Cheek,  48  N.  C.  135,  64  Am.  Dec. 
600;  Hardy  v.  Heard,  15  Ark.  184; 
Porter  v.  Johnson,  81  Ga.  254,  7  S. 
E.  317;  McDaniel  v.  Bryan,  8  111. 
App.  273;  Brandenburgh  v.  Beach,  17 
Ky.  L.  Rep.  560,  32  S.  W.  168;  Hare 
V.  Bedell,  98  Pa.  St.  485.  In  the  ab- 
sence of  statute  so  providing  such  re- 
citals are  not  evidence  of  such  mat- 
ters. Owen  T.  Barksdale,  30  N.  C. 
81.  47  Am.  Dec.  348;  Edwards  v. 
Tipton,  77  N.  C.  222. 

24.  Not  Overcome  by  One  Wit- 
ness. —  Lindsay  v.  Cusimano,  12  Fed. 
504;  Kimball  v.  Lamprey,  19  N.  H. 
215;  Coxe  V.  Deringer,  78  Pa.  St. 
271*;  Brown  v.  Galloway.  Pet.  C.  C. 
291,  4  Fed.  Cas.  No.  2,006;  Merrick 
V.  Wallace,  19  111.  486;  Boyce  v. 
Auditor  General,  90  Mich.  314,  51  N. 
W.  457;  Llado  V.  Tritone,  8  Re- 
porter 165,  15  Fed.  Cas.  No.  8,427; 
Thurstin  v.  Luce,  61  Mich.  292,  28 
N.  W.  103;  Sargeant  v.  Mead,  48 
Hun  619,  I  N.  Y.  Supp.  589;  O'Con- 
nor v.  Felix,  147  N.  Y.  614,  42  N. 
E.  269 ;  Dozier  v.  Lamb,  52  Ga.  646 ; 
Callender  v.  Gates.  45  111.  App.  374; 
Harrcll  v.  Mexico  Cattle  Co.,  73  Tex. 
612.  II  S.  W.  863;  Gatlin  V.  Dibrell. 
74  Tex.  36,  II  S.  W.  908. 

The  testimony  of  a  director  that 
he  did  not  vote  at  a  certain  meeting 
is  not  sufficient  to  overcome  the 
statement  of  the  record  that  he  did 
vote.  Metropolitan  El.  R.  Co.  v. 
Manhattan  R.  Co.,  14  Abb.  N.  C. 
(N.  Y.)   103,  II  Daly  (N.  Y.)  2,73- 

In  Starkweather  v.  Morgan,  15 
Kan.    274,    the     return     of    a    sheriff 
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4.  Party  Introducing-  Document  for  Certain  Purposes  Not  Neces- 
sarily Bound  by  It.  —  It  quite  frequently  occurs  that  in  order  to 
establish  a  matter  in  dispute  a  party  finds  it  necessary  to  introduce  a 
documemt  as  the  foundation  of  further  proof  relating  to  such  docu- 
ment, in  order  to  sustain  the  issue  on  his  part.  In  such  case  he  is 
not  bound  by  such  document  so  as  to  prevent  him  from  introducing 
stich  further  testimony  relating  thereto,  though  the  evidence  intro- 
duced may  have  the  efifect  of  discrediting  the  document.-^  Thus,  for 
illustration,  after  a  plaintiff  had  introduced  a  bill  of  sale  he  was 
allowed  to  introduce  evidence  to  show  fraud  in  the  making  thereof, 
for  the  purpose  of  showing  the  whole  transaction  connected  with 
such  bill  of  sale,  although  such  evidence  had  the  effect  to  discredit 
the  document  so  offered  in  evidence.^''  So  where  a  plaintiff,  for  the 
purpose  of  proving  the)  adverse  claim  of  defendant  in  a  suit  to  quiet 
title,  oft'ers  in  evidence  a  quitclaim  deed  to  defendant,  which  recites 
the  execution  of  a  tax  deed  to  the  grantor  therein  named,  he  is  not 
bound  by  the  recitals  in  such  deed,  nor  is  he  bound  to  show  the  tax 
deed  void  or  not  in  existence.-^ 

5.  Overcoming  Effect  of  Document  by  Oral  Evidence.  —  When 
it  is  sought  to  overcome  a  statement  in  a  document,  in  those  cases 
where  oral  evidence  is  admissible,  such  evidence  must  be  clear  and 
satisfactorv.-^ 


\ 


showed  personal  service  on  each  of 
the  defendants,  they  being  husband 
and  wife.  The  wife  testified  that  no 
copy  of  the  summons  was  given  to 
her,  and  that  she  had  no  knowledge 
of  the  action,  and  she  moved  to^set 
the  return  aside.  The  husband  testi- 
fied that  the  sheriff  gave  him  two 
copies,  one  for  his  wife,  and  re- 
quested that  he  give  the  latter  to 
her,  and  he  did  not  do  so.  Held, 
that  the  return  of  the  officer,  being  the 
highest  order  of  evidence,  was  not 
so  overcome  by  the  testimony  of  de- 
fendant as  to  justify  the  supreme 
court  in  reversing  the  rulings  of  the 
district  court,  refusing  to  set  the  re- 
turn aside. 

25.  Bunce  v.  Gallagher,  5  Blatchf. 
481,  4  Fed.  Cas.  No.  2,133;  Waldron 
V.  Evans,  I  Dak.  11,  46  N.  W.  607; 
Merchants  v.  Rawls,  7  Ga.  191,  50 
Am.  Dec.  394;  Dowdell  v.  Wilcox, 
58  Iowa  199,  12  N.  W.  271 ;  Chris- 
man  V.  Gregory,  B.  Mon.  L.  &  Eq. 
(Ky.)  474- 

Discrediting  Books  of  Account. 
"Where  a  plaintiff  calls  for  his  ad- 
versary's books  at  the  trial  and 
claims   the   benefit   of   entries     made 
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therein  to  his  credit,  he  thereby 
makes  the  books  prima  facie  evidence 
only,  and  may  therefore  contest  and 
disprove  the  charges  therein  made 
against  him  by  the  defendant.  Ray- 
mond V.  Nye,  46  Mass.  (5  Mete.) 
151-    . 

Indorsement  on  a  Note  may  be 
shown  to  be  incorrect  by  him  who 
offered  such  note  in  evidence.  King- 
man V.  Tirrell,  11  Allen   (Mass.)  97. 

A  party  is  not  precluded  from 
showing  error  in  an  auditor's  report 
simply  because  he  has  introduced  the 
same  in  evidence.  Foge  v.  Farr, 
16  Gray  (]\Iass.)  396;  Conner  v. 
New  England  Steam  Gas  Pipe  Co., 
40  N.  H.  537- 

26.  Henny  Buggy  Co.  v.  Patt,  7^ 
Iowa  485,  35  N.  W.  587. 

27.  Douglass  v.  Huhn,  24  Kan. 
766.  See  also  Parry  v.  Parry,  130 
Pa.  St.  94,  18  Atl.  628. 

28.  First  National  Bank  v.  Myers. 
83  111.  507;  Lieb  V.  Henderson,  91 
III.  282;  Howard  v.  Oppenheimer,  25 
•Md.  350. 

Where  plaintiff  by  parol  testnnony 
proves  facts  sufficient  to  establish  his 
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case  pHma  facie,  none  of  such  testi-  defense,   the    evidence    taken   all    to 

?en"dLt"b"?  TStTh  ^"'  ^'^  ^^-  ^^^her,  'will  not  sSn  f  fi,^i   g  f^^^ 

such    facts    as    ^,..hl    I,    "''    ^'T''  '^"^  P'^'"^''^-     Dickenson  z..  State,  20 

sucn    tacts    as    establish    a    complete  Neb.  72,  29  N.  W.   184. 


DOMAIN.— See  Eminent  Domain. 
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DOMICIL. 


I  PRESUMPTIONS. 

1.  Generally.  —  A.  Every  Person  Must  Have  a  Domicil.  —  The 
law  conclusively  presumes  every  person  to  have  a  domicil.^  The 
proof  of  domicil  depends  largely  upon  presumptions  of  lav/. 

B.  Domicil  of  Origin  Presumed  to  Continue.  —  The  domicil 
of  origin  is  presumed  to  continue  until  a  new  one  is  attained.- 


1.  Every  Person  Must  Have  a 
Domicil.  —  England.  —  Craignish  z: 
Hewitt,  (1892),  L.  R.  3  Ch.  Div.  180. 

Canada.  —  Wadsworth  v.  McCord, 
12  Can.  Sup.  Ct.  Rep.  466;  Wanzer 
Lamp.  Co.  v.  Woods,  13  P.  R.  511. 

United  States.  —  White  v.  Brown, 
I  Wall.  Jr.  217. 

Alabama.  —  Merrill  v.  ]\Iorrissett, 
76  Ala.  433;  Allgood  V.  Williams,  92 
Ala.  551,  8  So.  722. 

lonv.  —  Love  V.  Cherry,  24  Iowa 
204. 

Kentucky.  —  Tipton  z'.  Tipton,  87 
Ky.  243,  8  S.  W.  440. 

Maine.  —  Oilman  v.  Oilman,  52  ]Me. 
165,  83  Am.  Dec.  502;  North  Yar- 
mouth v.  West  Oardiner,  58  Me.  207, 
4  Am.  Rep.  279. 

Massachusetts.  —  Otis  v.  Boston,  12 
Cush.  44;  Thayer  v.  Boston,  124 
Mass.  132,  26  Am.  Rep.  650;  Bulkley 
v..  Williamstown,  3  Oray  493 ;  Abing- 
ton  V.  North  Bridgewater,  23  PIqJc. 
170;  Shaw  z:  Shaw,  98  Mass.  158. 

Nezi>  Jersew  —  Stout  v.  Leonard,  37 
N.  J.  L.  492.    , 

Nezi'  York.  —  Huntley  v.  Baker,  33 
Hun  578;  Crawford  z'.  Wilson,  4 
Barb.  504 ;  Dupuy  p.  Wurtz,  53  N.  Y. 
556;  Matter  of  Bye,  2  Daly  525. 

Oregon.  —  Darragh  v.  Bird,  3  Or. 
229. 

Texas.  —  Cross  v.  Everts,  28  Tex. 

524. 

Contra.  —  But  see  Hicks  r.  Skin- 
ner, 72  N.  C.  I,  where  it  is  held  that 
one  may  abandon  his  domicil  of  or- 
igin, either  with  the  design  of  ac- 
quiring another,  or  with  the  design  of 
acquiring  no  other;  and  then,  until 
he  acquires  another,  he  is  without 
domicil,  except  the  domicil  of  actual 
residence. 

2.  The  domicil  of  origin  is  pre- 
sumed to  continue  until  a  new  one  is 
attained. 

England.  —  Somerville  v.  Somer- 
ville,  (1801),  5  Ves.  750;  Aikman  v. 
Aikman,  (i860).  3  Macq.  854;  Doug- 
las V.  Douglas,  (1871),  L.  R.  12  Eq. 
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617;  Hodgson  v.  De  Beauchesne, 
(1858),  12  Moore  P.  C.  285;  De  Bon- 
neval  v.  De  Bonneval,  i  Curt.  498; 
Dalhousie  v.  McDouall,  7  CI.  &  F. 
817;  In  re  Steer,  3  H.  &  N.  594;  At- 
torney Oeneral  z\  Rowe,  (1862),  i  H. 
&  C.  31;  Ooulder  v.  Ooulder,  (1892), 
Prob.  Div.  240;  In  re  Marrett,  (1887), 
36  Ch.  Div.  400. 

United  States.  —  Ennis  v.  Smith, 
14  How.  400;  White  v.  Brown,  i 
Wall.  Jr.  217;  Johnson  v.  21  Bales, 
2   Paine  601. 

Alabama.  —  ^lerrill  v.  Morrissett, 
76  Ala.  433. 

Connecticut.  —  Danbury  v.  New 
Haven,  5  Conn.  584. 

Delaziare.  —  Prettyman  v.  Cona- 
way,  9  Houst.  221,  32  Atl.  15. 

Florida.  —  Smith  v.  Croom,  7  Fla. 
81. 

Georgia.  — Taylor  v.  Jeter,  33  Oa. 
195,  81  Am.  Dec.  202;  Harkins  v. 
Arnold,  46  Ga.  656. 

Louisiana.  —  Succession  of  Frank- 
lin, 7  La.  Ann.  395 ;  Succession  of 
Simmons,  109  La.  1,095,  34  So.  loi. 

Massachusetts.  —  A  b  i  n  g  t  o  n  v. 
North  Bridgewater,  23  Pick.  170; 
Hallet  V.  Bassett,  100  Mass.  167. 

Michigan.  —  High,  Appellant,  2 
Doug.  515. 

Nezu  Hampshire.  —  Hart  v.  Lind- 
sey,  17  N.  H.  235,  43  Am.  Dec.  597. 

Nezi'  Jersey.  —  In  re  Russell's  Es- 
tate, (N.  J.),  53  Atl.  169. 

Neiv  York.  — In  re  Scott,  i  Daly 
534;  Crawford  v.  Wilson,  4  Barb. 
504;  Dupuy  V.  Wurtz,  53  N.  Y.  556; 
iMatter  of  Bye,  2  Dalv  525;  Eaves 
Costume  Co.  z:  Pratt,  50  N.  Y.  St. 
763.  22  N.  Y.  Supp.  74;  In  re  Cleve- 
land's Will,  28  Misc.  369,  59  N.  Y. 
Supp.  985. 

North  Carolina.  —  Home  v.  Home, 
31  N.  C.  99;  Plummer  v.  Brandon, 
40  N.  C.   190. 

Pennsvlvania.  —  Hood's  Estate,  21 
Pa.  St.  "106;  Fry's  Election  Case,  71 
Pa.  St.  302,  10  Am.  Rep.  698. 
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C.  DoMiciL  OF  Choice  Presumed  to  Continue.  —  A  domicil 
once  acquired  is  presumed  to  continue  until  it  is  shown  thai  a  new- 
one  is  chosen  animo  et  factor 


Tennessee.  —  Layne  v.  Pardee,  2 
Swan  232. 

Texas.  —  Hardy  f.  De  Leon,  5  Tex. 
211;  Russell  z'. 'Randolph,  11  Tex. 
460;  State  V.  Barrow,  14  Tex.  179,  65 
Am.  Dec.  log;  Trammel  r.  Trammel, 
20  Tex.  407;  Ex  parte  Blumer,  27 
Tex.  734;  Cross  r.  Everts,  28  Tex. 
524. 

3.  A  domicil,  once  acquired,  is 
presumed  to  continue,  until  it  is 
shown  that  a  new  one  is  chosen 
animo  ct  facto. 

England.  —  Bradford  v.  Young,  29 
Ch.  Div.  617;  Craignish  v.  Hewitt, 
(1892),  L.  R.  3  Ch.  Div.  180; 
Whicker  v.  Hume,  7  H.  L.  Cas.  124-; 
King  V.  Foxwell,  3  Ch.  Div.  518. 

United  States.  —  Mitchell  v.  United 
States,  21  Wall.  350;  Mayfield  v. 
Richards,  115  U.  S.  137;  Anderson  v. 
Watt,  138  U.  S.  694;  Desmarc  v. 
United  States,  93  U.  S.  605;  Stough- 
ton  V.  Hill,  3  Woods  404;  Burn- 
ham  V.  Rangeley,  i  Woodb.  &  M.  7. 
4  Fed.  Cas.  No.  2,176;  Marks  v. 
Marks,  75  Fed.  321. 

Alabama.  —  Glover  v.  Glover,  18 
Ala.  367;  Talmage  v.  Talmage,  66 
Ala.  199;  ]\lurphy  v.  Hunt,  75  Ala, 
438. 

Connecticut.  —  National  Bank  v. 
Balcom,  35  Conn.  351 ;  Hartford  v. 
Champion,  58  Conn.  268,  20  Atl.  471. 

Dakota.  —  Gardner  v.  Board  of 
Educ,  5  Dak.  259,  38  N.  W.  433. 

Florida.  —  Dennis  v.  The  State,  17 
Fla.  389. 

Georgia.  —  Barrett  v.  Williford,  25 
Ga.  151;  Knight  v.  Bond,  112  Ga, 
828,  38  S.  E.  206. 

Illinois.  —  Clough  z'.  Kync,  40  111. 
App.  234;  Payne  v.  Deenham,  29  111. 
125 ;  Cooper  v.  Beers,  143  111.  25,  33 
N.  E.  61. 

/oti'a.  —  Nugent  v.  Bates,  51  Iowa 
77,  50  N.  W.  76,  33  Am.  Rep.  117; 
In  re  Olson,  63  Iowa  145,  18  N.  W. 
854;  Botna  Val.  St.  Bank  r.  Silver 
City  Bank,  87  Iowa  479,  54  N.  W. 
472. 

Kansas.  —  Keith  r.  Stetter,  25  Kan. 
100;   Deitrich  z\   Lang,   11    Kan.  636. 

Louisiana.  —  Cole  v.  Lucas,  2  La. 
Ann.  946;   Sanderson  v.  Ralston,  20 


La.  Ann.  312;  Ausbacher  v.  De 
Nevue,  45  La.  Ann.  988,  13  So.  396; 
Steer's  Succession,  47  La.  Ann.  1.551, 
18  So.  503. 

Maine.  —  Littlcfield  v.  Brooks,  50 
Me.  475 ;  Brewer  v.  Linnaeus,  36  Me. 
428;  Gilman  v.  Gilman,  52  Me.  165, 
83  Am.  Dec.  502. 

Massachitsetts.  —  Bulkley  v.  Wil- 
liamstown,  3  Gray  493 ;  Jennison  v. 
Hapgood,  10  Pick.  77;  Chicopee  v. 
Whately,  6 'Allen  508;  McDaniel  z: 
King,  5  Cush.  469 ;  Abington  z\  North 
Bridgewater,  23  Pick.  170;  Wilson  v. 
Terry,  11  Allen  206;  Shaw  v.  Shaw, 
98  Alass.  158;  Thayer  v.  Boston,  124 
Mass.  132,  26  Am.  Rep.  650. 

Minnesota.  —  Kerwin  v.  Sabin,  50 
Minn.  320,  52  N.  W.  624,  36  Am.  St. 
Rep.  64s,  17  L.  R.  A.  225. 

Missouri.  —  Ramey  v.  Davton,  77 
Mo.  678. 

Nezu  Hampshire.  —  Hart  v.  Lind- 
sey,  17  N.  H.  235,  43  Am.  Dec.  597; 
Ayer  v.  Weeks,  65  N.  H.  248,  18  Atl. 
1,108,  23  Am.  St.  Rep.  37,  6  L.  R.  A. 
716. 

Nczi'  Jersey.  —  Cadwalader  v.  How- 
ell, 18  N.  J.  L.  138;  also  Valentine 
V.  Valentine,  61  N.  J.  Eq.  400,  48 
Atl.  593;  Hervey  v.  Hervey,  56  N.  J. 
Eq.  166,  38  Atl.. 767. 

AVw  York.  —  Fisk  v.  Chicago  R. 
Co.,  53  Barb.  472 ;  Vischer  v.  Vischer, 
12  Barb.  640;  Nixon  v.  Palmer,  10 
Barb.  175;  Crawford  v.  Wilson,  4 
Barb.  504;  Hegeman  v.  Fox,  31  Barb. 
475;  In  re  Gould's  Will,  30  N.  Y.  St. 
949,  9  N.  Y.  Supp.  603;  Campbell  z'. 
Campbell,  69  N.  Y.  St.  634,  3.5  N.  Y. 
Supp.  280;  In  re  Colebrook,  26  Misc. 
139.  55  N.  Y.  Supp.  861. 

North  Carolina.  —  Fulton  v.  Rob- 
erts. 113  N.  C.  421,  18  S.  E.  510; 
Ferguson  v.  Wright,  113  N.  C.  537, 
18  S.  E.  691. 

Pcnnsxk'a)iia.  —  Hindman's  Appeal, 
85  Pa.  St.  466. 

Tennessee.  —  White  z-.  White,  3 
Head.  404;  Prater  f.  Prater,  87  Tenn. 
78,  10  Am.  St.  Rep.  623. 

Te.ras.  —  Mclntyre  v.  Chappell,  4 
Tex.  188;  Mills  z:  Alexander,  21  Tex. 

154- 

Vermont.  —  Rockingham  v.  Spring- 
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D.  Presumed  From  Personal  Presence.  —  A  person's  domicil 
is  sometimes  presumed  to  be  in  a  certain  place  from  the  fact  that  he 
is  present  there.* 

E.  Presumed  From  Residence.  —  A  person's  domicil  will  be 
presumed  to  be  in  a  certain  place  from  the  fact  that  he  has  a 
residence  there. ^ 


field,  59  Vt.  521,  9  Atl.  241  ;  Anderson 
V.  Anderson,  42  Vt.  350,  i  Am.  Rep. 
334. 

Virginia.  —  Pilson  v.  Bushong,  29 
Gratt.  229;  Lindsay  v.  Murphy,  76 
Va.  428;  Brown  v.  Butler,  87  Va.  621, 
13  S.  E.  71. 

West  Virginia.  —  \\  hite  v.  Tennant, 
31  W.  Va.  790,  8  S.  E.  596.  13  Am. 
St.  Rep.  896. 

"  But  this  presumption  does  not 
prevail,  when  its  effect  would  be  to 
impose  upon  the  party  the  character 
of  an  enemy  to  his  government." 
Stoughton  V.  Hill,  3  Wood  (U.  S.) 
404. 

Illustrations —  Thus  in  jopp  v. 
Wood,  (1865),  4  De  G.  Ex.  J.  &  S. 
616,  it  was  held  that  domicil  could 
only  be  changed  animo  et  facto;  and 
that  residence  alone,  although  decisive 
as  to  the  factum,  was  an  equivocal 
act  as  to  the  animus.  See  also  People 
V.  Winston,  25  Misc.  676,  56  N.  Y. 
Supp.  323.  And  in  Cruger  v.  Phelps, 
21  Misc.  252,  47  N.  Y.  Supp.  61,  it 
was  held  that  "a  change  of  domicil 
to  a  foreign  country  is  so  injurious 
to  the  welfare  of  families,  and  affects 
so  radically  the  validity  and  construc- 
tion of  testamentary  acts,  the  dispo- 
sition of  property  in  case  of  intestacy, 
the  rights)  of  married  women,  the  re- 
lations of  husband  and  wife,  and 
everything  affected  by  legal  principles 
depending  for  their  solution  upon  the 
place  of  domicil,  that  it  should  be  es- 
tablished by  the  clearest  and  most 
convincing  and  satisfactory  evidence." 
See  also  Cross  v.  Everts,  28  Tex.  524. 
In  Plant  v.  Harrison,  36  Misc.  649, 
74  N.  Y.  Supp.  411,  a  resident  of  the 
city  of  New  York,  who  had  been 
domiciled  there  for  nineteen  years 
and  up  to  within  six  days  of  his 
death,  was  making  arrangements  to 
move  into  the  state  of  Connecticut, 
had  secured  a  boarding  place  there 
and  examined  a  house  with  a  view 
to  purchase.  But  these  facts  were 
held  insufficient  to  show  a  change  of 
domicil. 
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In  Ludlow  V.  Szold,  90  Iowa  175, 
57  N.  W.  676,  it  was  held  that,  in 
order  to  rebut  the  presumption  of 
continued  residence,  it  was  not  neces- 
sary to  show  that  a  new  residence 
had  been  acquired ;  that  it  mieht  be 
rebutted  by  any  competent  facts  that 
show  abandonment. 

4.  A  Persons  Presence  in  a 
County  or  Locality  is  presumptive 
evidence  of  domicil.  Bruce  v.  Bruce, 
2  Bos.  &  P.  229;  Bempde  v.  John- 
stone, 3  Ves.  Jr.  198 ;  Ex  parte 
Blumer,  27  Tex.  734. 

5.  Residence  in  a  Country  or  lo- 
cality is  prima  facie  evidence  of 
domicil. 

England.  —  In  re  Patience,  29  Ch. 
Div.  976;  De  Bonneval  v.  De  Bon- 
neval,  i  Curt.  498;  Gillis  v.  Gillis,  8 
Ir.  Eq.  Rep.  597. 

United  5/a/r.y.  —  Mitchell  v.  United 
States,  21  Wall.  350;  Ennis  v.  Smith, 
14  How.  400;  Anderson  v.  Watt.  138 
U.  S.  694;  Shelton  v.  Tiffin,  6  How. 
163;  Johnson  v.  21  Bales,  2  Paine 
601;  Collins  V.  City  of  Ashland,  112 
Fed.  175-  ,    ^     , 

Alabama.  —  State  ex  ret  Graham, 
39  Ala.  454. 

California.  —  Dow  z:  Gould  &  C.  S. 
Min.  Co.,  31  Cal.  630. 

Dclaz^-are.  —  State  v.  Frest,  4  Harr. 

558. 

District  of  Co/jn/ifc/a.  —  Bradstreet 
V.  Bradstreet,  18  D.  C.  229. 

lozva.  —  In  re  Olson,  63  Iowa  I45. 

18  N.  W.  854. 

Minnesota.  — Yenahle  v.   Pauldmg, 

19  Minn.  488. 

Mississippi.  —  Hairston  v.  Hair- 
ston,  27  Miss.  704,  61  Am.  Dec.  530- 

Nczc  Hampshire.  — Hart  v.  Lind- 
sey,  17  N.  H.  235,  43  Am.  Dec.  597- 

l<!ezij  Fo;-^.  —  Ames  v.  Duryea,  6 
Lans.  155;  Elbers  v.  United  States 
Ins.  Co.,  16  Johns.  128;  Kennedy  v. 
Ryall,  67  N.  Y.  379- 

Oregon.— L^^    v.   Sunonds,    i   Or. 

158. 
Pennsylvania.  —  Carey's  Appeal,  75 

Pa.  St.  201. 
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Texas.  —  Mills  v.  Alexander,  21 
Tex.  154. 

Residence  as  Evidence  of  Domicil. 

Domicil  will  not  be  presumed  from 
mere  official  residence  in  a  foreign 
country  as  an  ambassador  or  consul. 
Sharpe  v.  Crispin,  L.  R.  i  P.  &  D. 
611;  Heath  v.  Samson,  14  Beav.  441; 
Wheat  V.  Smith,  50  Ark.  266,  7  S.  W. 
161 ;  Arnold  v.  U.  S.  Ins.  Co.,  i 
Johns.  Cas.  (N.  Y.)  363;  Crawford 
V.  Wilson,  4  Barb.  (N.  Y.)  504;  Com. 
V.  Jones,  12  Pa.  St.  365 ;  Walden  v. 
Canfield,  2  Rob.    (La.)  466. 

Intent  and  Not  Duration  of  Resi- 
dence  In  the  following  cases  it  is 

held  that  the  nature  of  the  residence, 
as  to  whether  it  is  permanent  or 
transitory,  is  to  be  considered,  and 
not  its  duration. 

England. — In  re  Capdevielle,  2  H. 
&  C.  985 ;  Moorhouse  v.  Lord,  10  H. 
L.  Cas.  2^2. 

United  States.  —  The  Ann  Green,  i 
Gall.  274 ;  Boucicault  v.  Wood,  2  Biss. 
34;  Woodworth  v.  St.  Paul  R.  Co., 
18  Fed.  282. 

Connecticut.  —  Easterly  v.  Good- 
win, 35  Conn.  279,  95  Am.  Dec.  237. 

Illinois.  —  Kreitz  v.  Behrensmeyer, 
125  111.  141,  17  N.  E.  232,  8  Am.  St. 
Rep.  349. 

Louisiana.  —  Verret  v.  Bonvillian, 
22  La.  Ann.  1,304. 

Maine.  —  Stockton  v.  Staples,  66 
Me.  197. 

Maryland.  —  Langhammer  v.  Mun- 
ter,  80  Md.  518,  31  Atl.  300,  27  L. 
R.  A.  330. 

Michigan.  —  Beecher  v.  Common 
Council,  114  Mich.  228,  72  N.  W.  206. 

Mississippi.  —  Hairston  v.  Hair- 
ston,  27  Miss.  704,  61  Am.  Dec.  530. 

Nebraska.  —  Swaney  v.  Hutchins, 
13  Neb.  266,  13  N.  W.  282;  Berry  v. 
Wilcox,  44  Neb.  82,  62  N.  W.  249,  48 
Am.  St.  Rep.  706. 

New  Hampsliire. —  State  v.  Daniels, 
44  N.  H.  383. 

Nezv  Jersey.  —  State  v.  Ross,  2^  N. 
J.  L.  517. 

New  York.  —  \ischer  v.  Vischcr, 
12  Barb.  640;  Dupuy  v.  Wurtz,  53  N. 
Y.  556. 

North  Carolina.  —  Plummer  v. 
Brandon,  40  N.  C.  190;  Home  v. 
Home,  31  N.  C.  99. 

Ohio.  —  Sturgeon  v.  Korte,  34  Ohio 
St.  525. 

Pennsylvania.  —  Guier  v.  O  Daniel, 
I  Binn.  349. 
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South  Carolina.  —  Lowry  v.  Brad- 
ley, I  Speer's  Eq.  i,  39  Am.  Dec.  142. 

Texas.  —  Russell  v.  Randolph,  11 
Tex.  460;  Texas  v.  Young.  Dall.  464. 

Vermont.  —  Hulett    V.    Hulett,    2>7 

Virginia.  —  Lindsay  v.  Murphv,  76 
Va.  428. 

IFest  Virginia.  —  White  v.  Tennant, 
31  W.  Va.  790,  8  S.  E.  596,  13  Am. 
St.  Rep.  896. 

Contra.  —  But  see  The  Harmony,  2 
Rob.  Adm.  (Eng.)  266,  where  it  is 
held  that  time  is  the  "  grand  ingredi- 
ent "  in  determining  domicil.  Also 
Johnson  v.  21  Bales,  2  Paine  (U.  S.) 
601;  The  Amado,  i  Newb.  Adm.  (U. 
S.)  400.  And  in  Hairston  v.  Hair- 
ston, 27  Miss.  704,  61  Am.  Dec.  530, 
it  was  held  that  "  in  the  absence  of 
any  avowed  intention,  and  of  acts 
which  indicate  a  contrary  intention, 
a  long  continued  residence  is  re- 
garded as  a  controlling  circumstance 
in  determining  the  question  of  dom- 
icil." In  Hodgson  z'.  De  Beauchesne, 
12  Moore  P.  C.  285,  it  was  held  that 
a  change  of  domicil  was  not  to  be 
inferred  from  the  fact  of  a  lengthened 
residence  in  a  foreign  country. 

In  Cooper  v.  Galbraith,  3  Wash. 
(U.  S.)  546,  it  was  held  that  the 
length  of  residence  was  a  circum- 
stance to  be  taken  into  consideration. 
To  the  same  effect,  Shelton  v.  Tiffin, 
6  How.   (U.  S.)    163. 

In  Steer's  Succession,  47  La.  Ann. 
1,551,  18  So.  503,  it  was  held  that 
the  circumstance  of  residence  when 
supported  by  other  facts,  such  as  the 
declarations  of  the  party  and  the  ex- 
ercise of  political  rights,  was  usually 
relied  upon  to  establish  the  animus 
manendi. 

In  Craignish  v.  Hewitt,  (1892),  3 
Ch.  L.  R.  Div.  180,  it  was  held  that 
living  in  lodgings  and  changing  the 
lodgings  from  time  to  time  were  cir- 
cumstances to  be  taken  into  con- 
sideration on  a  question  of  domicil ; 
that  they  were  not  inconsistent  with 
domicil. 

In  Moffett  V.  Hill,  131  111.  239-  22 
N.  E.  821,  it  was  held  where  a  man 
who  had  acquired  a  domicil  in  Kan- 
sas returned  to  his  former  home  in 
Illinois,  stating  at  the  time  that  he 
intended  to  return  to  Kansas,  but 
remaining  in  Illinois  for  several  years 
and  voting  there  at  several  elections, 
that  this  was  sufficient   to  show  that 
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F.  DoMicii.  0]F  Choice  Abandoned.  — a.  Domicil  of  Origin  Pre- 
sumed to  Revert.  —  When  a  domicil  of  choice  is  abandoned,  the 
domicil  of  origin  is  presumed  to  revert.'' 

b.  Reverts  Easily.  —  The  domicil  of  origin  is  presumed  to  revert 
easily,  and  it  requires  fewer  circumstances  to  constitute  domicil  in 
the  case  of  a  native  subject  than  to  stamp  the  national  character  upon 
one  who  is  originally  of  another  country.'^ 

2.  Presumptions  as  to  Particular  Persons.  —  Proof  of  the  domicil  of 
particular  persons  depends  largely  upon  presumptions  of  law  which 
attach  to  their  peculiar  status. 

A.  Prisoners.  —  A  prisoner  is  presumed  to  retain  during  impris- 
onment the  domicil  that  he  possessed  before  its  commencement.^ 

B.  Persons  Non  Compos  Mentis. — The  domicil  of  a  person 
non  compos  mentis  is  presumed  to  follow  that  of  the  person  who 
has  him  in  charge  f  but  this  presumption  does  not  always  prevail, 
and  depends  somewhat  on  the  degree  of  insanity.^" 

C.  Person  in  Military  or  Naval  Service.  —  A  person  in  the 
military  or  naval  service  is  presumed  to  be  domiciled  in  the  country 
of  the  sovereign  whom  he  serves ;"  but  this  latter  presumption  prob- 


he     had     reacquired     a     domicil     in 
Illinois. 

6.  When  a  Domicil  of  Choice  is 
abandoned,  the  domicil  of  origin  re- 
verts. Udny  V.  Udny,  L.  R.  i  H.  L. 
Cas.  441 ;  King  v.  Foxwell,  3  Ch. 
Div.  518;  In  re  Marrett,  36  Ch.  Div. 
400;  Matter  of  Wrigley,  8  Wend.  (N. 
Y.)  134;  Miller's  Estate,  3  Rawle 
(Pa.)  312,  24  Am.  Dec.  345;  Kellar 
V.    Baird,   5    Heisk.    (Tenn.)    39. 

7.  Domicil  of  Origin  Reverts 
Easily.  —  England.  —  The  Indian 
Chief.  3  Rob.  Adm.  12;  La  Virginia, 
5  Rob.  Adm.  98;  Hoskins  v.  Matth- 
ews, 8  De  Gex.  M.  &  G.  13. 

United  States.  —  Prentiss  v.  Barton, 
I  Brock.  389;  The  Ann  Green,  i  Gall. 
274 ;  Catlin  v.  Gladding.  4  Mason 
308;  White  V.  Brown,  i  Wall.  Jr.  217; 
Johnson  v.,  21  Bales,  2  Paine  601. 

Delazcare.  —  Prettyman  v.  Cona- 
way,  9  Houst.  221,  32  Atl.  15. 

8.  Prisoners. 

Connecticut.  —  Grant  v.  Dalliber,  11 
Conn.  234. 

Georgia.  —  Barton  v.  Barton,  74 
Ga.  761. 

Maine.  —  Topsham  v.  Lewiston,  74 
Me.  236,  43  Am.  Rep.  584. 

New  Hampshire.  —  Amherst  v. 
HolHs,  9  N.  H.  107. 

Kezv  York.  —  People  v.  Cady,  143 
N.  Y.  100,  27  N.  E.  673,  25  L.  R.  A. 
399- 
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Vermont.  —  Pawlet  v.  Rutland, 
Brayt.  175 ;  Manchester  v.  Rupert,  6 
Vt.  291 ;  Danville  v.  Putney,  6  Vt. 
512;  Woodstock  V.  Hartland,  21  Vt. 
563;  Northfield  v.  Vershire,  2,i  Vt. 
no;  Baltimore  v.  Chester,  53  Vt. 
315,  38  Am.  Rep.  677- 

9.  Persons    Non    Compos    Mentis. 
England.  —  Sharpe      v.      Crispin, 

(1869),  L.  R.  I  P.  &  D.  611. 

Illinois.  —  Payne  v.  Deenham,  29 
111.  125;  Freeport  v.  Board  of  Su- 
pervisors, 41  111.  495. 

Maine.  —  Wiscassett  v.  Waldbor- 
ough,  3  Me.  388;  Tremont  v.  Mt. 
Desert,  36  Me.  390;  Monroe  v.  Jack- 
son, 55  Me.  55 ;  Strong  v.  Farming- 
ton,   74   Me.  46. 

Massachusetts.  —  Upton  v.  North- 
bridge,  15  Mass.  237;  Holyoke  v. 
Haskins,  5  Pick.  20,  16  Am.  Dec. 
272;  Phillips  V.  City  of  Boston, 
(Mass.),  67  N.   E.  250. 

Vermont.  —  Anderson  v.  Anderson, 
42  Vt.  350,  I  Am.  Rep.  334- 

10.  Depends  on  Degree  of  In- 
sanity  Concord     v.    Rumney,     45 

N.  H.  423;  McHenry  v.  Dorr,  39 
111.  App.  240;  Mowry  v.  Latham,  17 
R.  I.  480,  22  Atl.  13;  Talbot  v. 
Chamberlain,  149  Mass.  57,  20  N.  E. 
305,  3  L.  R.  A.  254. 

11.  Persons  in  Military  or  Naval 
Service. —  /m  re  Macreight,  (1885), 
30  Ch.  Div.  165. 
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ably  refers  to  national  domicil,  and  not  to  domestic  or  local  domicil.^' 
D.  Minors.  —  a.  Legitimate  Minors.  —  The  domicil  of  a  legiti- 
mate minor  child  is  presumed  to  be  that  of  his  father ;"  but  this 
presumption  does  not  prevail  when  the  child  has  been  abandoned.^* 


Illustrations.  —  Thus,  in  Hodgsan 
V.  De  Beauchesne,  12  Moore  P.  C. 
285,  it  was  held  that  the  presump- 
tion of  law,  arising  from  the  pro- 
fession and  status  of  an  officer  in 
the  British  army,  was  against  any 
intention  to  abandon  his  original 
domicil  and  acquire  a  new  domicil 
in  a  foreign  state,  as  it  would  be  in- 
consistent to  presume  an  intention 
contrary  to  his  duty  as  a  British  of- 
ficer. And  in  Ex  parte  Cunning- 
ham, 13  Q.  B.  Div.  418,  it  was  held 
that  "a  subject  of  Her  Majesty  enter- 
ing into  the  military  or  naval  service 
of  a  foreign  power  acquires  a  dom- 
icil in  the  country  of  that  power ; 
but  a  subject  of  Her)  Majesty,  enter- 
ing into  Her  Majesty's  military  or 
naval  service,  does  not  thereby  lose 
his  domicil  of  origin,  which  may  be 
English  or  Scotch,  or  Irish."  But  it 
has  been  held  otherwise  where  the 
service  is  involuntary.  See  State  v. 
Adams,  45  Iowa  99,  24  Am.  Rep. 
760. 

12.  Refers  to  National  Domicil. 
Tibbitts  V.  Townsend,  15  Abb.  Pr. 
(N.  Y.)  221;  Graham  v.  Com.,  51 
Pa.  St.  255,  88  Am.  Dec.  581; 
Mooar  v.  Harvey,  128  Mass.  219; 
Ames  V.  Duryea,  6  Lans.  (N.  Y.) 
155 ;  In  re  Highlands,  22  N.  Y.  Supp. 
137;  Darragh  v.  Bird,  3  Or.  229; 
Wood   V.   Fitzgerald,   3   Or.   568. 

13.  England.  —  In  re  Macreight, 
(1885),  30  Ch.  Div.  165;  Firebrace 
V.  Firebrace,  4  P.  D.  63;  D'Etche- 
goyen  v.  D'Etchegoyen,  13  P.  D. 
132;  Goulder  v.  Goulder,  (1892), 
Prob.  Div.  240. 

Canada.  —  Wadsworth  v.  ]McCord, 
12  Can.  Supp.  Rep.  466. 

United  States.  —  Johnson  v.  21 
Bales,  2  Paine  (U.  S.)  601;  Shanks 
V.  Dupont,  3  Pet.  242;  Marks  v. 
Marks,  75  Fed.  321. 

Alabama.  —  Johnson  v.  Copeland, 
35  Ala.  521 ;  Daniel  v.  Hill,  52  Ala. 
430;  Mctcalf  V.  Lowther,  56  Ala. 
312;  Kelly  V.  Garrett,  67  Ala.  304. 

Arkansas.  —  Grimmett  v.  Wither- 
ington,  16  Ark.  2>77,  63  Am.  Dec.  66; 
Johnston  v.  Turner,  29  Ark.  280. 


California.  —  Luck  v.  Luck,  92 
Cal.   653,  28   Pac.   787. 

District  of  Columbia.  —  Matter  of 
Afiflick,  3  MacArthur  95. 

Georgia.  —  Harkins  v.  Arnold.  46 
Ga.  656;  Hunt  v.  Hunt,  94  Ga.  257, 
21   S.  E.  515. 

Illinois.  —  Van  Matre  v.  Sankev^ 
148  111.  536,  36  N.  E.  628,  39  Am.  St. 
Rep.  196,  23  L.  R.  A.  665. 

Indiana.  —  ]\IcCoIlem  v.  White,  23 
Ind.  43. 

loii'a.  —  State  v.  Adams,  45  Iowa 
99,  24  Am.  Rep.  760;  Matter  of 
Johnson,  87  Iowa  130,  54  N.  W.  69. 

Kentucky.  —  City  of  Louisville  v, 
Sherley,  80  Ky.  71  ;  Mills  v.  City  of 
Hopkinsville,  11  Ky.  L.  Rep.  164,  11 

S.  W.  776. 

Louisiana.  —  Succession  of  Steph- 
ens, 19  La.  Ann.  499;  Succession  of 
Vennard,  44  La.  Ann.  1,076,  11  So. 
705. 

Maine.  —  Carthage  v.  Canton,  97 
Me.  473,  54  Atl.  1,104. 

Missouri.  —  De  Jarnett  v.  Harper, 
45  Mo.  App.  415. 

Nezv  Hampshire.  —  Hart  v.  Lind- 
sey,^  17  N.  H.  235,  43  Am.  Dec.  597. 

Nezv  Jersey.  —  Blumenthal  v.  Tan- 
nenholz,  31  N.  J.  Eq.  194;  /;/  re 
Russell's  Estate,  (N.  J.)   53  Atl.  169. 

Nezu  York.  —  Kennedy  v.  Ryall, 
67  N.  Y.  379;  Matter  of  Rice,  7  Daly 
22. 

Pennsylvania. — Guier  v.  O'DanieL 

I  Binn.  349;  School  Directors  v. 
James,  2  Watts.  &  S.  568 ;  Washing- 
ton V.  Beaver,  3  Watts.  &  S.  548. 

Tennessee.  —  Allen    t'.    Thomason, 

II  Humph.  536,  54  Am.  Dec.  55; 
Farris  v.  Sipes,  99  Tenn.  298,  41  S. 
W.  443. 

Te.ras.  —  Franks  v.  Hancock,  i 
Te.x.  Unrep.  Cas.  554;  Russell  v. 
Randolph,  11  Tex.  460;  Tramniell  v. 
Trammel  1,   20   Te.x.   407. 

West  I'irginia.  —  ]\Iears  v.  Sin- 
clair, I  W.  Va.  185. 

14.     Rule    Does    Not    Apply   When 

Child    Has    Been    Abandoned The 

general  rule  that  the  residence  of 
the  father  during  his  life  is  the  resi- 
dence of  his   unmarried  minor  child 
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It  has  been  held  that  after  the  death  of  the  father  the  domicil  of  a 
minor  child  is  presumed  to  be  that  of  its  mother.^^ 

b.  Illegitimate  Minors.  —  The  domicil  of  an  illegitimate  child  is 
presumed  to  be  that  of  its  mother.^'' 

E.  jMarried  Women.  —  The  domicil  of  a  married  woman  is 
presumed  to  follow  that  of  her  husband  ;^^  but  this  presumption  does 


does  not  apply  when  the  child  is  un- 
der fourteen  years  of  age  and  has 
been  abandoned  by  the  father.  In  re 
Vance,  92  Cal.  195,  28  Pac.  229.  See 
also  People  v.  Dewey,  23  Misc.  267, 
50  N.  Y.  Supp.  1,013;  Russell  v. 
State,  62  Neb.  512,  87  N.  W.  344. 

15.  After  the  Death  of  the 
Father —  "  After  the  death  of  their 
father,  the  domicil  of  their  mother 
determines  the  domicil  of  minor 
children."  Woodmen  of  America  v. 
Hester,  (Kan.),  71  Pac.  279.  See 
also  School  Directors  v.  James,  2 
Watts.  &  S.  (Pa.)  568;  Van  Mater 
V.  Sankey,  148  111.  536,  36  N.  E.  268, 
39  Am.  St.  Rep.  196,  22  L.  R.  A.  665. 
In  re  Russell's  Estate,  (N.  J.)  S3 
Atl.  169. 

16.  Illegitimate  Child.  —  Dan- 
bury  V.  New  Haven,  5  Conn.  584; 
Guilford   v.    Oxford,   9   Conn.   321. 

17.  Married  Women. 

England.  —  Warrender  v.  Warren- 
der,  2  CI.  &  F.  488;  In  re  Daly,  25 
Beav.  456;  Dolphin  v.  Robins.  7  H. 
L.  Cas.  389;  Harvey  v.  Farnie,  8 
App.  Cas.  43 ;  Turner  v.  Thompson, 
L.  R.  13,  P.  D.  2,7;  Goulder  v.  Goul- 
der,    (1892),  Prob.  Div.  240. 

Ca«ac?a.  —  Guest  v.  Guest,  3  Ont. 
Rep.  344;  Alagurn  v.  ]\Iagurn,  11 
Ont.  App.  Rep.  178;  Edwards  v.  Ed- 
wards, 20  Grants   Ch.   Rep.  392. 

United  States.  —  Shanks  v.  Dupont, 
3  Pet.  242 ;  Com.  v.  Ravenel,  21  How. 
103 ;  Anderson  v.  Watt,  138  U.  S. 
694;  Atherton  v.  Atherton,  181  U.  S. 
155;  Marks  v.  Marks,  75  Fed.  321. 

Alabama.  —  Harrison  v.  Harrison, 
20  Ala.  629,  56  Am.  Dec.  227;  Han- 
berry  V.  Hanberry,  29  Ala.  719;  Tal- 
madge   v.   Talmadge,   66  Ala.    199. 

Arkansas.  —  Johnston  v.  Turner, 
29  Ark.  280. 

California.  — 'EsUtt  of  Weed,  120 
Cal.  634,  53  Pac.  30;  Kashaw  v. 
Kashaw,  3  Cal.  312;  Dow  v.  Gould 
&  C.  S.  Alin.  Co.,  31  Cal.  630;  First 
Nat.  Bank  v.  Bruce,  94  Cal.  77.  29 
Pac.  488. 

Connecticut.  —  Danbury     v.     New 


Haven,  5  Conn.  584;  Guilford  v.  Ox- 
ford, 9  Conn.  321 ;  First  Nat.  Bank 
V.  Balcom,  35   Conn.  351. 

Georgia.  —  Harkins  v.  Arnold,  46 
Ga.  656. 

Illinois.  —  Ashbaugh  v.  Ashbaugh, 
17  111.  4.76;  Davis  V.  Davis,  30  111. 
180;  Phillips  V.  City  of  Springfield, 
39  111.  82;  Kennedy  v.  Kennedy,  87 
111.  250. 

Indiana.  —  INIcCollem  v.  White,  23 
Ind.  43 ;  Jenness  v.  Jenness,  24  Ind. 
355;  Curtis  V.  Curtis,  131  Ind.  489,  30 
N.  E.  18;  Parrett  v.  Palmer,  8  Ind. 
App.  356,  35  N.  E.  7U,  52  Am.  St. 
Rep.  479. 

Kentucky.  —  Maguire  v.  Maguire, 
7  Dana  181 ;  McAfee  v.  Kentucky 
University,  7  Bush  135;  Johnson  v. 
Johnson,  12  Bush  485. 

Louisiana.  —  Neal  v.  Her  Hus- 
band, I  La>  Ann.  315;  Succession  of 
Christie,  20  La.  Ann.  383 ;  Sanderson 
z'.  Ralston,  20  La.  Ann.  312;  Succes- 
sion' of  IMcKenna,  23  La.  Ann.  369. 

Maine.  —  Greene  v.  Windham,  13 
Me.  225. 

Massachusetts. — Greene  v.  Greene, 
II  Pick.  410;  Hood  V.  Hood,  11  Al- 
len 196,  87  Am.  Dec.  709;  Mason  v. 
Homer,  105  Mass.  116;  Burlen  v. 
Shannon,  115  Mass.  438;  Laker  v. 
Gerald,   157  Mass.  42,  31   N.   E.   709, 

34  Am.    St.    Rep.   252,    16   L.    R.    A. 

497-  ^ ,     J 

Minnesota.  —  Williams    v.    Aloody, 

35  Minn.  280,  28  N.  W.  510. 
Mississippi.  —  Hairston     v.     Hair- 

ston,  27  :\Iiss.  704,  61  Am.  Dec.  530; 
Suter  V.  Suter,  72  Miss.  345.   16  So. 

^^^■ 

Missouri.  —  Schuman  v.    Schuman, 

93  :Mo.  App.  99. 

Nebraska.  —  Swaney  v.  Hutchms, 
13  Neb.  266,  13  N.  W.  282. 

Nezi'  /fr.yo'  —  Hackettstown  Bank 
V.  Mitchell,  28  N.  J.  L.  516;  Baldwin 
V.  Flagg,  43  N.  J.  L.  495- 

Ncz^'  York.  —  Jackson  v.  Jackson,  i 
Johns.  424;  Liscomb  v.  N.  J.  R.  &  T. 
R.  Co.,  6  Lans.  75;  Vischer  v. 
Vischer,  12  Barb.  640. 
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not  prevail  when  the  husband  has  deserted  the  wife,  or  when  he 
has  given  her  good  grounds  for  divorce.^®     The  proof  of  separate 


North  Carolina.  —  Smith  v.  More- 
head,  59  N.  C.  360. 

Pennsylvania.  —  Dorsey  v.  Dorsey, 
7  Watts.  349,  2,^  Am.  Dec.  767; 
Dougherty  v.  Snyder,  15  Serg.  &  R. 
84,  16  Am.  Dec.  520. 

Rhode  Island.  —  Ditson  v.  Ditson, 
4  R.  I.  87;  Rowland  v.  Granger,  22 
R.  I.  I,  45  Atl.  740. 

Tennessee.  —  Layne  v.  Pardee,  2 
Swan  232;  Williams  v.  Saunders,  5 
Coldw.  60;  Farris  v.  Sipes,  99  Tenn. 
298,  41  S.  W.  443;  McClellan  v. 
Carroll,   (Tenn.),  42  S.  W.  185. 

Texas.  —  Mclntyre  v.  Chappell,  4 
Tex.  188;  Texas  v.  Young.  Dall. 
464;  Russell  V.  Randolph,  11  Tex. 
640;  Lacey  v.  Clements,  36  Tex.  661 ; 
Henderson  v.  Ford,  46  Tex.  627; 
Clements  v.   Lacey,  51   Tex.   150. 

18.  United  States.  —  Bennett  v. 
Bennett,  Deady  299;  Shanks  v. 
Dupont,  3  Pet.  242;  Barber  v.  Bar- 
ber, 21  How.  582;  Cheever  v.  Wil- 
son, 9  Wall.  108;  Watertown  v. 
Greaves,    112  Fed.   183. 

Alabama.  —  Harrison  v.  Harrison, 
19  Ala.  499;  Hanberry  v.  Hanberry, 
29  Ala.  719;  Turner  v.  Turner.  44 
Ala.  437. 

California.  —  Aloffatt  v.  Moffatt,  5 
Cal.  281. 

District  of  Columbia. — Smith  v. 
Smith,  4  Mack.  255;  Richards  v. 
Richards,  19  D.  C.  431. 

Georgia.  —  Gilmer  v.  Gilmer,  32 
Ga.  685. 

Illinois.  —  Derby  r.  Derby,  14  111. 
App.  645 ;  Lazovert  v.  Lazovert,  14 
111.  App.  653 ;  Bowman  v.  Bowman, 
24  111.  App.  165;  Hill  V.  Hill,  166 
111.  54,  46  N.  E.  751. 

Indiana.  —  Tolen  r.  Tolen,  2 
Blackf.  407,  21  Am.  Dec.  742;  Jen- 
ness  V.  Jenness,  24   Ind.   355. 

Kansas.  —  Johnson  v.  Johnson,  57 
Kan.  343,  46  Pac.  700;  Dunn  v. 
Dunn,  59  Kan.  77;^,  52  Pac.  69. 

Kentucky.  —  Perzel  v.  Perzel,  91 
Ky.  634,  15  S.  W.  658;  Hall  v.  Hall. 
IC2   Ky.  297,  43   S.   W.  429. 

Louisiana.  —  Smith  v.  Smith,  43 
La.  Ann.  1,140,  10  So.  248;  Hyman 
7'.  Schlenker,  44  La.  Ann.  108,  10  So. 
623. 

Maine.  —  Harding  v.  Alden,  9  Me. 


140,  23  Am.  Dec.  549;  Portland  v. 
Auburn,  96  Me.  501,  52  Atl.  i.oii; 
Greene   v.    Windham,    13    Me.   225. 

Massachusetts. —  Hartean  v.  Hart- 
ean,  14  Pick.  181,  25  Am.  Dec.  372; 
Shaw  V.  Shaw,  98  Mass.  158;  Bur- 
len  V.  Shannon,  115  Mass.  438;  Wat- 
kins  V.  Watkins,  135  Mass.  83  ;  Bur- 
tis  V.  Burtis,  161  Mass.  508,  37  N.  E. 
740. 

New  Hampshire.  —  Shute  z:  Sar- 
gent, 67  N.  H.  305,  36  Atl.  282. 

Nezc  Jersey.  —  McPherson  v. 
Housel,   13  N.  J.  Eq.  35. 

Nezv  York.  —  Vischer  v.  Vischer, 
12  Barb.  640;  Mellen  v.  Mellen,  10 
Abb.  (N.  C.)  329;  Hunt  v.  Hunt,  72 
N.  Y.  217,  28  Am.  Rep.  129;  Flor- 
ance's  Will,  27  N.  Y.  St.  312,  7  N. 
Y.  Supp.  578;  People  v.  Karlsive,  i 
App.  Div.  571,  37  N.  Y.  Supp.  481 ; 
Gebhard  v.  Gebhard,  25  Misc.  I,  54 
N.  Y.  Supp.  406;  In  re  Colebrook, 
26  :\Iisc.  139,  55  N.  Y.  Supp.  861  ; 
Syracuse  v.  Onondago  Co.,  55  N.  Y. 
Supp.  634. 

North  Carolina.  —  Irby  v.  Wil«on, 
18  N.  C.  568;  Schonwald  v.  Schon- 
wald,  47  N.  C.  367;  Arrington  v. 
Arrington,  102  N.  C.  491,  9  S.  E. 
200. 

Ohio.  —  Cox  V.  Cox,  19  Ohio  St. 
502,  2  Am.  Rep.  415. 

Pennsylvania.  —  Hollister  v.  Hol- 
lister,  6  Pa.  St.  449;  Colvin  v.  Reed, 
55  Pa.  St.  375. 

Rhode  Island.  —  Ditson  v.  Ditson, 
4  R.  I.  87;  White  V.  White,  18  R.  I. 
292,  27  Atl.  506. 

Tennessee.  —  Prater  v.  Prater,  87 
Tenn.  78,  10  Am.  St.  Rep.  623. 

Texas.  —  Shreck  v.  Shreck,  32 
Tex.  578,  5  Am.  Rep.  251 ;  Jones  v. 
Jones,  60  Tex.  451. 

Vermont. — Rockingham  v.  Spring- 
field, 59  Vt.  521,  9  Atl.  241. 

Jl'isconsin.  —  Dutcher  ?•.  Dutcher, 
39  Wis.  651;  Shafcr  v.  Bushncll,  24 
Wis.  372. 

Statement    of    Doctrine A    wife 

may  acquire  a  domicil  different  from 
her  husband's  whenever  it  is  neces- 
sary or  proper  that  she  should  have 
such  a  domicil,  and  on  such  a  dom- 
icil. if  the  case  otherwise  allows  it. 
may  institute  proceedings  for  divorce. 
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residence  in  such  cases,  however,  must  be  clear  and  convincing.^^ 

F.  Married  Men.  —  The.domicil  of  a  married  man  is  presumed  to 
he  with  his  wife  and  family.^" 

G.  Corporations.  —  A  corporation  is  presumed  to  be  domiciled 
in  the  country  or  state  under  whose  laws  it  is  incorporated  f^'  but 


though  it  be  neither  her  husband's 
domicil,  nor  have  been  the  domicil 
of  .the  parties  at  the  time  of  the 
marriage  or  of  the  offense.  Cheever 
V.  Wilson,  9  Wall.    (U.  S.)    io8. 

19.  Proof  in  Such  Cases  Must  Be 

Clear The   proof   of    residence,   to 

give  jurisdiction  in  a  suit  for 
divorce,  must  be  clear  and  convincing, 
and  the  court  will  not  act  upon  the 
proof  of  circumstances  which  are  not 
in  themselves  conclusive,  when  it  is 
apparent  that  the  fact,  if  it  exists, 
can  be  established  by  direct  and  in- 
disputable evidence.  Hendricks  v. 
Hendricks,  72  Ala.  132.  See  also 
Maxwell  v.  Maxwell,  53  Ind.  363; 
Prettyman  v.  Prettyman,  125  Ind. 
249.  25  N.  E.  179;  Whittaker  v. 
Whittaker,  151  111.  266,  37  N.  E. 
1,017;  Beach  v.  Beach,  4  Okla.  359, 
46  Pac.  514;  Smith  z:  Smith,  10  N. 
D.  219,  86  N.  W.  721. 

20.  England.  — Flatt  v.  Attorney 
General  for  N.  S.  W.  (1878),  3  App. 
Cas.  336;  Aitchison  v.  Dickson,  L. 
R,  10  Eq.  589. 

Canada.  —  Dinning  v.  Bell,  6  Low. 
Can.  Rep.  178;  Ryan  v.  Malo,  12 
Low.  Can.  Rep.  8. 

Connecticut.  —  Grant  v.  Dalliber, 
II  Conn.  234. 

Florida.  —  Smith  v.  Croom,  7  Fla. 
81. 

Georgia.  —  Gilmer  v.  Gilmer,  32 
Ga.  685;  Knight  v.  Bond,  112  Ga.  828, 
38  S.  E.  206;  Daniel  z:  Sullivan,  46 
Ga.  277;  Peacock  v.  Collins,  no  Ga. 
281,  34  S.  E.  611. 

Indiana.  —  Yonkey  v.  State,  27 
Ind.  236. 

lozi'a.  —  State  v.  Groome,  10  Iowa 
308;  Nugent  V.  Bates,  51  Iowa  77,  50 
N.  W.  76,  33  Am.  Rep.  117. 

/Ca«.ya.y.  —  Keith  v.  Stetter,  25 
Kan.   100. 

Louisiana.  —  Hewes  v.  Baxter,  48 
La.  Ann.  1,303,  20  So.  701. 

Maine.  —  Topsham  v.  Lewiston,  74 
:\Ie.  236,  43  Am.  Rep.  584;  Water- 
borough  v.  Newfield,  8  Me.  203. 

Michigan.  —  Beecher    z:     Common 
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Council,    114    iMich.    228,    72    N.  W. 
206. 

Minnesota.  —  Missouri    Trust  Co. 

v.   Norris,   61    Minn.  256,  63   N.  W. 

634- 

Missouri.  —  Chariton  Co.  v.  Mo- 
berly,  59  Mo.  238;  Venuci  v.  Cade- 
martori,  59  Mo.  352. 

New  York.  —  In  re  Scott,  i  Daly 
534;  Roberti  v.  Methodist  Book  Con- 
cern, I  Daly  3 ;  Matter  of  Bye,  2 
Daly  525;  Huntley  v.  Baker,  33  Hun 
578;  Chaine  v.  Wilson,  i  Bosw.  673. 

Oregon.  —  Lee  v.  Simonds,  i  Or. 
158. 

South  Carolina.  —  Lowry  v.  Brad- 
ley, I  Speer's  Eq.  i,  39  Am.  Dec. 
142. 

Tennessee.  —  Pearce  v.  The  State, 
I  Sneed  63,  60  Am.  Dec.  135;  Has- 
call  v.  Hafford,  107  Tenn.  355.  65 
S.  W.  423. 

Vermont.  —  Anderson  v.  Ander- 
son, 42  Vt.  350,  I  Am.  Rep.  334. 

Illustration.  —  Thus,  in  Ames  v. 
Duryea,  6  Lans.  (N.  Y.)  155,  it  was 
held  that  "  the  purchasing  or  rent- 
ing a  dwelling  house,  to  which  he 
removes  his  family  and  in  which 
he  lives,  is  evidence  of  a  change  of 
domicil,  in  the  absence  of  any  fact 
manifesting  an  intention  not  to  re- 
main permanently  in  such  new  dom- 
icil." So  the  removal  of  one's  family 
to  a  place  where  they  take  board 
is  evidence  of  like  change.  But  see 
Blair  v.  Western  Female  Seminary, 
I  Bond  (U.  S.)  578,  where  it  was 
held  that  a  man,  by  moving  into 
Illinois,  acquired  a  domicil  there,  not- 
withstanding the  fact  that  his  wife 
and  children  remained  in  Ohio. 

21.  England. — Taylor  v.  Crow- 
land  Gas  Co.,  II  Ex.  i;  Adams  z'. 
Great  Western  R.  Co.,  6  H.  &  N. 
404;  Attorney  General  v.  Alexander, 
L.  R.  10  Ex.  20;  Calcutta  Jute  Mills 
Co.  z'.  Nicholson,  i  Ex.  Div.  428; 
Watkins  v.  Scottish  Imp.  Ins.  Co., 
23  Q.  B.  Div.  285;  Palmer  v.  Cale- 
donian R.  Co.,  I  Q.  B.  Div.  823. 
United  States.  — Bdiuk  of  Augusta 
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when  it  is  composed  of  several  other  corporations,  chartered  by  the 
legislatures  of  different  states,  the  presumption  is  that  it  is  domiciled 
in  each  of  the  several  states  at  once  ;-^  and  the  same  rule  prevails  as 
to  a  company  incorporated  under  an  act  of  congress.^^  The  state- 
ment in  a  certificate  of  incorporation  as  to  the  location  of  the  corpo- 
ration's principal  place  of  business  has  been  held  conclusive  on  the 
corporation.^* 


V.  Earle,  13  Pet.  588;  Runyan  v. 
Coster,  14  Pet.  122;  ^Marshall  v.  B.  & 
O.  R.  Co.,  16  How.  314;  Paul  v.  Vir- 
ginia, 8  Wall.  168;  Insurance  Co. 
V.  Francis,  11  Wall.  210;  St.  Louis 
■z'.  Ferry  Co.,  11  Wall.  423;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404 ;  Ex 
parte  Schollenberger,  96  U.  S.  369; 
Christian  Union  v.  Yount,  lOi  U.  S. 
352 ;  Pennsylvania  R.  Co.  v.  St. 
Louis  R.  Co.,  118  U.  S.  290;  Shaw  v. 
Quincy  Min.  Co.,  145  U.  S.  444;  New 
York  R.  Co.  v.  Estill.  147  U.  S.  59i ; 
Adams  Exp.  Co.  v.  Ohio,  166  U.  S. 
185 ;  Louisville  R.  Co.,  v.  Louisville 
Trust  Co.,  174  U.  S.  552;  Insurance 
Co.  V.  Morse,  20  Wall.  445. 

Alabama.  —  Equitable  Life  Assur. 
Soc.  V.  Vogel,  76  Ala.  441.  52  Am. 
Rep.  344. 

District  of  Columbia.  —  Barbour  v. 
Paige  Hotel  Co.,  2  App.  D.   C.   174. 

Florida.  —  Duke  v.  Taylor,  2)7  Fla. 
64,  19  So.  172.  53  Am.  St.  Rep.  232, 
31  L.  R.  A.  484. 

Georgia.  —  Union  Br.  R.  R.  Co.  v. 
East  Tenn.  R.  R.  Co.,  14  Ga.  327. 

Illinois.  —  Sangamorc  &  M.  R. 
Co.  V.  Morgan  Co.,  14  111.  163,  56 
Am.  Dec.  497;  Hubbard  v.  United 
States  Mortg.  Co.,  14  111.  App.  40. 

Indiana.  —  Wright  v.  Bundy,  il 
Ind.  398;  Western  U.  Tel.  Co.  v. 
Dickinson,  40  Ind.  444,  13  Am.  Rep. 

295- 

Kentucky.  —  Gill  v.  Kentucky  & 
Col.  Min.  Co.,  7  Bush  635- 

Maryland.  —  Baltimore  &  O.  R.  R. 
Co.  V.  Glenn,  28  Md.  287,  92  Am. 
Dec.  688;  Smith  v.  Silver  Valley 
Min.  Co.,  64  Md.  85,  20  Atl.  1,032, 
54  Am.  Rep.  760. 

Massachusetts.  —  Berener  Brewing 
Co.  V.  Dreyfus,  172  Mass.  154,  70 
Am.  St.  Rep.  251. 

Michigan. — Thompson  v.  Waters, 
25  Mich.  214,  12  Am.  Rep.  243. 

Mississippi.  —  New  Orleans  R.  Co. 
V.  Wallace,  50  Miss.  244;  Williams 
V.  Creswell,  51  Miss.  817. 


Missouri.  —  St.  Louis  v.  Wiggins 
Ferry  Co.,  40  Mo.  580. 

New  York.  —  International  Assur. 
Co.  V.  Commonwealth  of  Taxes,  17 
How.  Pr.  206. 

Pennsvlvania.  —  Allegheny  Co.  v. 
Cleveland  &  P.  R.  Co.,  51  Pa.  St. 
228,  88  Am.  Dec.  579- 

Rhode  Island.  —  Ireland  v.  Globe 
M.  &  R.  Co.,  19  R.  I.  180,  32  Atl. 
921,  61  Am.  St.  Rep.  756,  29  L.  R. 
A.  429. 

South  Carolina.  —  Glaize  v.  South 
Carolina  R.  R.  Co.,  i  Strob.  L.  70. 

Tennessee.  —  Lane  v.  Bank  of 
West.  Tenn.,  9  Heisk.  419;  Hadley 
V.  Freedman's  Trust  Co.,  2  Tenn.  Ch. 
122;  Turcott  V.  Yazoo  &  M.  V.  R. 
Co.,  loi  Tenn.  102,  45  S.  W.  1,067, 
70  Am.  St.  Rep.  661,  40  L.  R.  A.  768. 

.Washington.  —  Hastings  v.  Ana- 
cortes  Packing  Co.,  29  Wash.  224,  69 
Pac.  776. 

22.  May  Have  a  Domicil  in  Sev- 
eral States.  —  A  railroad  corpora- 
tion which,  though  made  up  of  dis- 
tinct corporations,  chartered  by  the 
legislatures  of  different  states,  had 
a  capital  stock  which  was  a  unit, 
and  only  one  set  of  shareholders, 
who  had  an  interest,  by  virtue  of 
their  ownership  of  shares  of  such 
stock,  in  all  its  properly  every- 
where, had  a  domicil  in  each 
state.  Graham  v.  Boston  H.  &  E. 
R.  Co.,  118  U.  S.  161.  See  also 
Railroad  Co.  f.  Vance,  96  U.  S. 
450;  Georgia  &  A.  R.  Co.  v.  Stollen- 
werck,   122  Ala.   539,   25   So.  258. 

23.  Incorporated  by  Act  of  Con- 
gress  A  company  incorporated  by 

an  act  of  congress  is  not  a  foreign 
corporation  in  the  different  states. 
Com.  V.  Texas  &  P.  R.  Co.,  98  Pa. 
St.  90;  -Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  64  How.  Pr.  (N.  Y.)  i; 
Cooke  V.  Nat.  Bank  of  Boston,  52 
N.  Y.  96,  II  Am.  Rep.  667;  Alleg. 
Co.  V.  Cleveland  &  P.  R.  Co.,  51  Pa. 
St.   228.  88  .\m.   Dec.   Sl^)'- 

24.  Statement  in  Certificate  Con- 
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n.  PROOF  GENERALLY. 

1.  Depends  on  no  One  Fact.  —  The  proof  of  domicil  does  not 
depend  upon  any  one  fact  or  group  of  facts,  but  upon  the  peculiar 
circumstances  of  each  particular  case.^^ 

2.  Paying  Taxes.  —  The  fact  of  paying  taxes  in  a  certain  place  is 
only  one  circumstance  going  to  prove  domicil  in  such  place,  and  is 
not  conclusive. ^^ 

3.  Voting.  —  The  exercise  of  the  right  of  suffrage  is  a  circum- 
stance going  to  prove  domicil,  but  it  is  not  conclusive  upon  the 
question. ^^ 


elusive — "A  statement  in  a  certifi- 
cate of  incorporation  as  to  the  loca- 
tion of  the  corporation's  principal 
place  of  business  is  conclusive  on 
the  corporation."  People  v.  Barker, 
i6  Misc.  252.  39  N.  Y.  Supp.  88; 
Pelton  V.  Transportation  Co.,  37 
Ohio  St.  450. 

25.  Statement  of  Doctrine "  It 

is  difiicult,  if  not  impossible,  to  lay 
down  any  fixed  or  infallible  rule,  by 
which  the  domicil  of  a  person  may 
be  determined  in  all  cases;  each 
case  depending  upon  its  own  pecu- 
liar facts,  and  sometimes  involving 
a  consideration  of  minute  and  com- 
plicated circumstances."  ^lerrill  v. 
Morrissett,   76  Ala.  433. 

26.  Paying   Taxes. 

United  States.  —  Mitchell  v. 
United  States,  21  Wall.  350. 

Arkansas.  —  Johnston  v.  Turner, 
29  Ark.  280. 

Louisiana.  —  McKowen  v.  Mc- 
Guire,  15  La.  Ann.  637;  State  v. 
Steele,  33  La.  Ann.  gio. 

Maine.  —  Oilman  v.  Oilman,  52 
Me.   165,  83  Am.  Dec.   502. 

Massacltusetts.  —  Mead  z'.  Box- 
borough,  II  Cush.  362;  Lyman  v. 
Fiske,  17  Pick.  231,  28  Am.  Dec.  293; 
Cambridge  v.  Charlestown,  13  Mass. 
501. 

Neiv  Hampshire.  —  Chase  v. 
Chase,  66  N.   H.   588,  29  Atl.  553- 

Neiv  York.  — In  re  Zerega's  Will, 
20  N.  Y.  Supp.  417. 

Pennsylvania. — Guier  v.  O'Daniel, 
I  Binn.  349. 

Vermont.  — YiuXtit  v.  Hulett,  2,7 
Vt.  581 ;  Meserve  v.  Folsom,  62  Vt. 
504.  20  Atl.  926. 

IVisconsin.  —  Frame  v.  Thormann, 
102  Wis.  653,  79  N.  W.  39.  But  see 
Hitt  z:  Crosby,  26  How.  Pr.  (N.  Y.) 
413- 
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27.     Voting. 

United  States.  —  United  States  v. 
Thorpe,  2  Bond  340 ;  Woodworth  v. 
St.  Paul  R.  Co.,  18  Fed.  282. 

Connecticut.  —  Culver's  Appeal,  48 
Conn.  165. 

Florida.  —  Smith  v.  Croom,  7  Fla. 
81. 

Illinois.  —  Hayes  v.  Hayes,  74  111. 
312;  Moffett  V.  Hill,  131  111.  239,  22 
N.  E.  821. 

Indiana.  —  McClerry  v.  Matson,  2 
Ind.  79. 

Louisiana.  —  Hill  v.  Spangenburg, 
4  La.  Ann.  553 ;  Sanderson  v.  Ral- 
ston, 20  La.  Ann.  312;  Hewes  v. 
Baxter,  48  La.  Ann.  1,303,  20  So.  701. 

Maine.  —  Livermore  v.  Farming- 
ton,  74  Me.  154. 

Massachusetts.  —  Weld  v.  Boston, 
126  Mass.   166. 

Michigan.  —  Spaulding  v.  Steel, 
129  :\Iich.  237,  88  N.  W.  627. 

Minnesota.  —  Venable  v.  Paulding, 
19  Minn.  488. 

Mississippi.  —  Hairston  v.  Hair- 
ston,  27  Miss.  704,  61  Am.  Dec.  530. 

Missouri.  —  Chariton  Co.  v.  Mo- 
berly,  59  Mo.  238. 

Nezi'  Hampshire. — State  v.  Palmer, 
65  N.  H.  9,  17  Atl.  977- 

N^ezi'  Jersey.  —  Firth  v.  Firth,  50  N. 
J.  Eq.  137,  24  Atl.   1,036. 

Nezv  York.  —  Fisk  v.  Chicago  R. 
Co.,  53  Barb.  472. 

Pennsylvania. — Guier  v.  O'Daniel. 
I  Binn.  349;  Follweiler  v.  Lutz,  112 
Pa.  St.  107,  2  Atl.  721. 

Tennessee.  —  McClellan  v.  Carroll, 
(Tenn.),  42  S.  W.  i8s ;  Hascall  v. 
Hafford,    107    Tenn.    355,    65    S.    W. 

423- 

Vermont.  —  Fulham  v.  Howe,  60 
Vt.  351.   14  Atl.  652. 

JVashington.  —  Clarke  v.  Terri- 
tory, I  Wash.  Ter.  68. 
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4.  Person's  Origin.  —  It  has  been  held  that  a  person's  origin  is 
only  one  circumstance  in  evidence  to  aid  other  circumstances.*^ 

5.  Adopting  the  Law.  — The  fact  that  a  man  adopts  the  law  of 
a  country  as  the  law  whereby  his  private  rights  are  defined  has  been 
held  relevant.-*' 

6.  Naturalization.  —  The  fact  of  naturalization  has  been  held  im- 
portant as  evidence  of  an  intention  to  reside  permanently .^° 

7.  Purchasing  Land.  —  Purchasing  land  is  a  circumstance  which 
has  been  taken  into  account. ^^ 

8.  Hotel  Registers.  —  The  entry  by  a  person  of  his  name  and  place 
of  residence  in  the  register  of  a  hotel  has  been  given  weight.^' 

9.  Mode  of  Life.  —  A  person's  mode  of  life,  his  habits  and  dis- 
position are  sometimes  considered. ^^ 

10.  Reputation  or  Common  Report.  —  But  it  'has  been  held  that 
a  party's  present  or  former  residence  cannot  be  proved  by  reputation 
or  common  report.^* 

11.  Attending  Church.  —  The  fact  that  a  person  attended  church 
in  a  particular  town  has  been  received  as  evidence.^^ 


Wisconsin.  — 'FrdLvno.  v.  Thormann, 
102  Wis.  653,  79  N.  W.  39. 

Contra.  —  See  Shelton  v.  Tififin.  6 
How.  (U.  S.)  163;  Kellogg  v.  Osh- 
kosh,  14  Wis.  678;  Wolf  V.  :Mc- 
Gavock,  22,  Wis.  516.  i 

Illustrations.  —  In  Woodworth  v. 
St.  Paul  R.  Co.,  18  Fed.  282,  it  was 
held  that  the  fact  that  a  man  con- 
tinued to  vote  in  the  state  from 
which  he  came,  and  owned  a  farm 
there,  tended  to  show  that  he  was  a 
citizen  thereof.  In  Enfield  v.  Elling- 
ton, 67  Conn.  459,  34  Atl.  818,  it 
\yas  held  that  the  official  registrar's 
lists  of  electors  are  competent  evi- 
dence to  prove  that  one  whose  name 
appears  thereon  voted  as  an  elector, 
and  were  admissible  on  an  issue  of 
the  voter's   domicil. 

In  Sewall  v.  Sewall,  122  Mass.  156, 
22,  Am.  Rep.  299,  it  was  held  that  a 
voting  list  of  the  town,  without  evi- 
dence that  a  person's  name  was 
placed  thereon  at  his  request,  was 
inadmissible  in  his  favor  to  show 
that  his  domicil  was  in  that  town. 
In  Follweiler  v.  Lutz,  112  Pa.  St. 
107,  2  Atl.  721,  it  was  held  that  where 
the  line  between  two  counties  passed 
through  a  house,  evidence  as  to 
which  county  the  owner  voted  in 
was  admissible  as  tending  to  show  in 
which  county  he  elected  to  fix  his 
residence. 


28.  Origin.  —  Bruce  v.  Bruce, 
(Eng.)  2  Bos.  &  P.  229. 

29.  Adopting    the    Law Craig- 

nish  V.   Hewitt,    (1892),   L.   R.  3   Ch. 
Div.  180. 

30.  Naturalization.  —  King  v. 
Foxwell,  3  Ch.  Div.  518.  See  also 
Baird  v.  Byrne,  3  Wall.  Jr.  (U. 
S.)   I. 

31.  Purchasing    Land D'Etche- 

goyen  v.  D'Etchcgoycn,  13  P.  D.  132. 

32.  Hotel  Registers.  —  Marks  v. 
Germania  Sav.  Bank,  (La.),  34  So. 
725.  But  where  the  entries  made  at 
different  dates  are  contradictory, 
they  are  entitled  to  little  weight. 
Smith  V.   Croom,  7  Fla.  81. 

33.  Mode  of  Life,  Habits,  etc. 
Wayne  v.  Greene,  21  Me.  357.  See 
also  Hallct  v.  Bassett,  lod  Mass.  167. 

34.  Reputation.  —  Thus,  in  Grif- 
fin V.  Wall,  32  Ala.  149,  it  was  held 
that  a'  party's  present  or  former  resi- 
dence could  not  be  proved  by  reputa- 
tion or  common  report.  See  also 
Ferguson  v.  Wright,  113  N.  C.  537^ 
18  S.  E.  691.  But  in  Fleming  v^ 
Straley,  23  N.  C.  305,  a  witness  was. 
allowed  to  testify  that  the  removal 
of  a  person,  whose  domicil  was  in 
question,  from  one  county  to  an- 
other, was  not  regarded  in  the  fam- 
ily as  an  abandonment  of  his  pre- 
vious residence. 

35.  Attending    Church Fulham 

V.  Howe,  62  Vt.  386.  20  Atl.  loi. 
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12.  Private  History.  —  It  is  sometimes  necessary  to  go  into  the 
whole  history  of  a  man's  life,  from  his  youth  up.^® 

13.  Party's  Own  Testimony.  —  It  is  competent  for  a  party,  whose 
domicile  is  in  question,  to  testify  to  his  own  purpose  and  intention  in 
connection  with  his  acts.^'' 

14.  Transacting  Business.  —  The  fact  that  a  man  transacted  busi- 
ness in  a  certain  place  has  been  held  insufficient  of  itself  to  establish 
domicil.^^ 

15.  Holding  Oflace.  —  The  holding  of  a  public  office  has  been 
received  as  competent  evidence. ^^ 

16.  Acts  Outweigh  Declarations.  —  A  person's  acts  are  of  greater 
weight  in  determining  his  domicil  than  his  declarations.*" 


36.     Statement   of  Doctrine —  "  It 

is  only  when  the  actual  facts  of 
residence  are  ambiguous  and  uncer- 
tain, in  the  absence  of  any  settled 
and  permanent  abode,  and  when  the 
intention  of  the  party  cannot  be  as- 
certained, that  the  proof  of  domicil 
becomes  difficult.  It  then  not  un- 
commonly requires  for  its  solution 
an  inquiry  into  the  habits,  character, 
pursuits,  domestic  relations  and,  in- 
deed, the  whole  history  of  the  man 
from  his  youth  up,  depending  in  the 
end  upon  such  preponderance  of  the 
evidence  in  favor  of  one  of  two  or 
nwre  places  that  the  facts  and  cir- 
cumstances tending  to  show  a  dom- 
icil there  overbalance  all  like  proof 
tending  to  fix  it  elsewhere."  Hal- 
let  V.  Bassett,  lOO  Mass.  167. 
37.  Party's  Own  Testimony. 
England.  —  Wilson  v.  Wilson,  L. 
R.  2  P.  &  D.  435- 

United  States.  —  Kemna  v.  Brock- 
haus,  10  Biss.  128;  Woodworth  v. 
St.  Paul  R.  Co.,  18  Fed.  282 ;  Sharon 
V.  Hill,  26  Fed.  22,7 'y  Rucker  v. 
Bolles,  80  Fed.  504;  Collins  v.  City 
of  Ashland,   112  Fed.   175. 

///;;;o!.y.  —  Wilkins  v.  Marshall,  80 
111.  74;  Whittaker  v.  Whittaker,  151 
111.  266,  27  N.  E.  1,017. 

lozva.  —  Vanderpoel  v.  O'Hanlon, 
53  Iowa  246,  5  N.  W.  119,  36  Am. 
Rep.  216. 

Kansas.  — Yi.t\x.h.  v.  Stetter,  25 
Kan.  100. 

Louisiana. — Gardner  v.  O'Connell, 
5  La.  Ann.  353- 

Maine.  —  Parsons  v.  Bangor,  61 
Me.  457- 

Massachusetts.  —  Fisk  v.  Chester, 
8  Gray  506;  Reeder  v.  Holcomb,  105 
Mass.   93;     Viles    v.   Waltham,     157 
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Mass.  542,  22  N.  E.  901,  34  Am.  St. 
Rep.  311. 

Missouri.  —  Hall      v.     Schoenecke, 

128  Mo.  661,  31    S.  W.  97;   State  v. 

Renshaw,  166  Mo.  682,  66  S.  W.  953- 

Nezi<      Hampshire.  —  State      v. 

Palmer,  65  N.  H.  9,  17  Atl.  977- 

Neiv  Jersey.  —  Firth  v.  Firth,  50 
N.  J.  Eq.  137,  24  Atl.   1,036. 

New  York.  —  Kennedy  v.  Ryall,  67 
N.  Y.  379 ;  Gundlin  v.  Hamburg-Am. 
Pac.  Co.,  6  Misc.  620,  55  N.  Y.  St. 
775,  26  N.  Y.  Supp.  72;  Phelps  v. 
New  York,  etc.,  17  App.  Div.  392, 
45  N.  Y.  Supp.   178. 

North  Carolina.  —  Hannon  v.  Griz- 
zard,  89  N.   C.   115. 

rVnnon^  — Hulett  v.  Hulett,  27 
Vt.  581. 

Washington.  — Q\ark&  v.  Terri- 
tory, I  Wash.  Ter.  68;  Van  Alstine 
V.  'Van  Alstine,  23  Wash.  310,  63 
Pac.  243. 

Wisconsin.  —  Hall  v.  Hall,  25 
Wis.  600. 

In  Maxwell  v.  McClure,  3  Macq. 
852.  a  party  whose  domicil  was  in 
question  was  called  as  a  witness  by 
his  opponent,  and  examined  to  prove 
what  was  passing  in  his  own  mind, 
at  a  given  period,  with  reference  to 
his  domicil. 

38.  Transaction  of  Business. 
Tuttle  V.  Wood,  115  Iowa  507>  88 
N.  W.  1,056. 

39.  Holding  Office.  —  Thus  in 
Buchanan  v.  Cook,  70  Vt.  168,  40 
Atl.  102,  it  was  held  that  the  fact 
that  a  man  acted  as  treasurer  of  a 
school  district  tended  to  show  that 
he   was  a  resident  of  that  district. 

40.  Acts  of  Greater  Weight  Than 
Declarations. 

£;!g/a»c/.  —  Doucet    v.    Geoghegan, 
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III.  DECLARATIONS. 

1.  General  Rule.  —  As  a  general  rule,  but  subject  to  some  limita- 
tions, the  declarations  of  a  party  are  admissible  on  the  question  of 
his  domicil.*^  They  are  always  admissible  when  properly  a  part  of 
the  res  gestae.*^  But  a  party  will  not  be  allowed  by  his  declaration 
to  make  out  a  case  for  himself." 


L.  R.  9  Ch.  Div.  441 ;  Anderson  v. 
Laneuville,  9  Moore  P.  C.  325;  In  re 
Steer,  3  H.  &  N.  594. 

Canada.  —  McMullen  v.  Wads- 
worth,  14  App.  Cas.  631. 

United  States.  —  Burnham  v. 
Rangeley,  i  Woodb.  &  M.  7,  4  Fed. 
Cas.  No.  2,176;  Shelton  v.  Tiffin,  6 
How.  163 ;  Chambers  v.  Prince,  7=5 
Fed.   176. 

Illinois.  —  Kreitz  v.  Behrensmeyer, 
125  111.  141,  17  N.  E.  232,  8  Am.  St. 
Rep,  349;  Moffett  V.  Hill,  131  111. 
239,  22   N.   E.   821. 

Kansas.  —  Keith  v.  Stetter,  25 
Kan.  100. 

Kentucky.  —  Fidelity  Trust  Co.  v. 
Preston,  96  Ky.  277,  28  S.  W.  658. 

Louisiana.  —  Yerkes  v.  Broom,  10 
La.  Ann.  94. 

Nezv  Hampshire. — Chase  z'.  Chase, 
66  N.  H.  588,  29  Atl.  553. 

New  York.  —  Lee  v.  Stanley,  9 
How.  Pr.  272;  Dupuy  v.  Wurtz,  53 
N.  Y.  556;  In  re  Zerega's  Will,  20 
N.  Y.  Supp.  417;  In  re  Cleveland's 
Will,  28  Misc.  369,  59  N.  Y.  Supp. 
985 ;  Plant  v.  Harrison,  36  Misc. 
649,  74  N.  Y.   Supp.  411. 

41.  Declarations   Generally. 
England.  —  Hoskins    v.    Matthews, 

8  De  Gex,  M.  &  G.  13;  Anderson  v. 
Laneuville,  9  Moore  P.  C.  325 ; 
Munro  v.  Munro,  7  CI.  &  F.  842; 
Heath  v.  Samson,  14  Beav.  441  ; 
Hamilton  v.  Dallas,  i  Ch.  Div.  257; 
Doucet  V.  Geoghegan,  9  Ch.  Div. 
441 ;  Ex  parte  Barne,  16  Q.  B.  Div. 
522;  Goulder  v.  Goulder,  (1892), 
Prob.  L.  R.  Div.  240. 

"  Acts,  events  and  declarations 
subsequent  to  the  time  at  which  a 
question  of  domicil  arises,  are  ad- 
missible in  evidence  upon  that  ques- 
tion when  they  indicate  what  the  in- 
t-ention.  was  at  the  given  time."  In 
re  Grove,  40  Ch.   Div.  216. 

42.  When  Part  of  the  Res  Gestae, 
United     States.  —  Johnson     2'.     21 

Bales,    2    Paine    601  ;     Burnham     z'. 


Rangeley,  i  Woodb.  &  M.  7,  4  Fed. 
Cas.  No.  2,176. 

Alabama.  —  Griffin  v.  Wall,  32  Ala. 
149. 

Illinois.  —  Beardstown  z-.  Virginia, 
81  111.  541  ;  Wallace  v.  Lodge,  5  III. 
App.  507;  Matzenbaugh  v.  Galloway, 
194  111.  108,  62  N.  E.  546;  Kreitz  v. 
Behrensmeyer,  125  111.  141,  17  N. 
E.  232,  8  Am.  St.  Rep.  349. 

Indiana.  —  Burgess  v.  Clark,  3  Ind. 
250. 

Louisiana.  —  Hewes  v.  Baxter,  48 
La.  Ann.  1,303,  20  So.  701. 

Maine.  —  Atkinson  v.  Orneville,  96 
Me.  311,  52  Atl.  796;  Gorham  v. 
Canton,  5  Me.  266,  17  Am.  Dec.  231. 

Maryland.  —  Baptiste  v.  De  Vol- 
unbrun,  5  Harr.  &  J.  86. 

Massachusetts.  —  Kilburn  v.  Ben- 
nett, 3  Mete.  199;  Cole  v.  Cheshire,  i 
Gray  441 ;  Wilson  v.  Terry,  9  Allen 
214;  Brookfield  v.  Warren,  128  Mass. 
287 ;  Pickering  v.  Cambridge.  144 
Mass.  244,  10  N.  E.  827 ;  Viles  v. 
Waltham,  157  Mass.  542,  32  N.  E. 
901,  34  Am.   St.   Rep.   311. 

Michigan.  —  Beecher  v.  Common 
Council,  114  Mich.  228,  72  N.  W.  206. 

Mississippi.  —  Beason  v.  State,  34 
Miss.  602. 

Nezi'  Hampshire.  —  Ayer  7'.  Weeks, 
65  N.  H.  248,  18  Atl.  1,108,  23  Am. 
St.  Rep.  37,  6  L.  R.  A.  716;  Chase  v. 
Chase,  66  N.  H.  588,  29  Atl.  553. 

Nczi.'  Jersey.  —  Clark  v.  Likens,  26 
N.  J.  L.  207. 

Nezi'  York.  —  In  re  Robert's  Will, 
8  Paige  519;  Hegeman  v.  Fox,  31 
Barb.  475;  In  re  Dimock,  11  Misc. 
610,  32  N.  Y.  Supp.  927;  In  re 
Zerega's  Will,  20  N.  Y.  Supp.  417; 
In  re  Cruger,  36  Misc.  477,  73  N.  Y. 
Supp.  812. 

NortJi  Carolina.  —  Ferguson  v. 
Wright,  113  N.  C.  537,  18  S.  E.  691. 

Te.vas.  —  Ex  parte  Blunier,  27 
Tex.  734- 

rerniont.  —  Fulham  v.  Howe,  62 
Vt.  386,  20  .^tl.    loi. 

43.     Cannot    Make    Out    Case    for 
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2.  When  Continuous.  —  When  declarations  are  continuous  and 
uninterrupted  they  are  to  be  received  as  evidence  of  domicil.** 

3.  When  Accompanied  by  Other  Facts.  —  When  they  are  accom- 
panied by  other  facts,  such  as  residence  and  voting,  they  are  compe- 
tent evidence.*^  Some  authorities  hold  that  they  must  be  made  ante 
litem  motam.*^  When  conflicting  and  contradictory  they  are  entitled 
to  little  weight.*^ 

4.  When  Made  From  Interested  Motive.  —  When  made  from  an 
interested  motive,*®  or  when  not  carried  into  effect, *°  they  are  inad- 
missible, and  the  mere  declaration  of  intention  to  change  a  domicil, 
without  an  actual  change  of  residence,  is  not  sufficient  to  establish  a 
new  domicil. °" 


Himself — "  Declarations  which  are 
part  of  the  res  gestae  are  admissible 
in  evidence  to  show  intention  as  a 
general  rule,  but  admissions  of  dec- 
larations either  written  or  verbal  in 
connection  with  acts  done,  and  giv- 
ing character  to  such  acts,  depend 
much  on  circumstances  and  upon  the 
nearness  or  distance  of  time  to  the 
declarations  made  and  the  acts  done. 
At  the  same  time,  the  admissibility 
of  such  declarations  is  somewhat  in 
the  discretion  of  the  court,  and  sub- 
ject to  another  general  rule,  viz., 
that  a  person  will  not  be  allowed  by 
his  declarations  to  make  out  a  case 
for  himself."  Doyle  v.  Clark,  i 
Flip    (U.    S.)    536. 

44.  When  Continuous.  —  Acts 
and  declarations  continued  for  many 
years  are  to  be  received  as  evidence 
of  domicil.  Penn  v.  Ravenel,  21 
How.  (U.  S.)  103;  Hascall  v.  Haf- 
ford,  107  Tenn.  355,  65  S.  W.  423. 

45.  Accompanied  by  Other  Facts. 
"  Continuous,  uninterrupted  declara- 
tions, especially  at  times  not  sus- 
picious, accompanied  by  the  fact  of 
residence,  the  removal  of  personal 
property  and  the  exercise  of  political 
rights,  establish  a  change  of  domicil." 
jNIarks  v.  Germania  Sav.  Bank, 
(La.),  34   So.   725. 

46.  Must    Be    Made    Ante    Litem 

Motam "  Acts  and   declarations   of 

a  party  as  to  his  intention  in  remain- 
ing in  or  removing  from  a  country, 
though  not  simultaneous  with  his 
acts,  are,  under  special  circumstances, 
admissible  to  prove  the  intention 
with  which  he  acted,  if  made  ante 
litem  motam."  Tobin  v.  Walkin- 
shaw,  I  McAll.  (U.  S.)  186;  Thorn- 
dike    V.    Boston,     I     Mete.     (Mass.) 
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242 ;   Cole  V.  Lucas,  2  La.  Ann.  946. 

47.  When  Conflicting.  —  In  a 
question  of  domicil,  oral  declarations, 
especially  when  conflicting  and  con- 
tradictory, are  entitled  to  but  little 
weight  as  a  matter  of  evidence. 
Smith   V.   Croom,   7   Fla.   81. 

48.  When  Made  from  an  Inter- 
ested Motive.  —  "  In  deciding  the 
question  as  to  a  man's  actual  domicil, 
courts  of  justice  will  look  to  the 
real  facts  of  the  case,  and  the  decla- 
rations of  a  party  on  that  subject 
made  for  the  purpose  of  establishing 
a  fictitious  domicil,  will  be  rejected." 
Watson  V.  Simpson,  13  La.  Ann.  2)2)7 • 

49.  When  Not  Carried  Into  Effect. 
"  Declarations  made  by  a  pauper 
whilst  temporarily  in  a  town  away 
from  the  place  of  his  domicil,  indi- 
cating an  intention  to  remove  to, 
and  reside  in,  still  another  town, 
not  having  been  carried  into  execu- 
tion, are  inadmissible  in  evidence." 
Bangor  v.  Brewer,  47  Me.  97.  See 
also  Church  v.  Rowell,  49  Me.  367. 

50.  Mere  Declarations  of  Inten- 
tion  England.  —  Brown    v.    Smith, 

15  Beav.  444;  In  re  Steer,  3  H.  &  N. 
594;  /;;  re  Marrett,  36  Ch.  Div.  400; 
Piatt  V.  Attorney  General  for  N.  S. 
W.,  3  App.  Cas.  336. 

Canada.  —  McMullen  v.  Wads- 
worth,  14  App.  Cas.  631 ;  Wadsworth 
V.  McCord,  12  Can.  Sup.  Ct.  Rep. 
466 ;  Wanzer  Lamp  Co.  v.  Wood,  13 
P.  R.  511. 

United  States.  — \Nh.\tt  v.  Brown, 
I  Wall.  Jr.  217;  Doyle  v.  Clark,  i 
Flip.  536,  7  Fed.  Cas.  No.  4,053; 
Baird  v.  Byrne,  3  Wall.  Jr.  i ;  Mitch- 
ell V.  U.  S.,  21  Wall.  350;  Penfield  v. 
Chesapeake  R.  Co.,  29  Fed.  494! 
Chambers  v.   Prince,  75   Fed.    176. 
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5.  When  Admissible  in  Party's  Favor.  —  They  have  been  held  inad- 
missible in  a  party's  favor,^^  or  when  referring  to  no  definite  time." 
But  they  are  admissible  in  a  party's  favor  when  part  of  the  res 
gestae/^^     They  are  seldom  conclusive.^* 

6.  Election  Cases.  —  In  suits  to  contest  elections,  the  declarations 
of  a  voter  as  to  his  quahfications  to  vote,  and  hence  as  to  his  domicil, 
have  been  admitted  on  the  theory  that  every  voter  is  a  party  to  the 
action.''^     But  it  has  been  held  that  it  must  be  shown  aliunde,  first, 


Alabama.  —  StSLte  v.  Hallet,  8  Ala. 
159;  Talmadge  v.  Talmadge,  66  Ala. 
199;  Murphy  z'.  Hunt,  75  Ala.  438; 
Allgood  V.  Williams,  92  Ala.  551,  8 
So.  722;  Caldwell  v.  Pollak,  91  Ala. 
353,  8  So.  546. 

Connecticut.  —  Hartford  v.  Cham- 
pion, 58  Conn.  268,  20  Atl.  471. 

Delaware.  —  State  v.  Frest,  4  Harr. 
558. 

Florida.  —  Smith  v.  Croom,  7  Fla. 
81. 

Illinois.  —  People  v.  Connell,  28 
III.  App.  285. 

Indiana.  —  Maddox  v.  The  State, 
32  Ind.   III. 

Maryland.  —  Ringgold  v.  Barley, 
5  Md.  186,  59  Am.  Dec.  107;  Stod- 
dert  V.  Ward,  31  j\Id.  562,  100  Am. 
Dec.  83. 

Massachusetts.  —  Holmes  v. 
Greene,  7  Gray  299 ;  Pickering  v. 
Cambridge,  144  IMass.  244,  10  N.  E. 
827;  Palmer  v.  Hampden,  182  Mass. 
511.  65  N.  E.  817. 

Minnesota.  —  Venable  v.  Paulding, 
19  Minn.  488. 

New  York.  —  Dupuy  v.  Wurtz,  53 
N.  Y.  556;  Chaine  v.  Wilson,  i  Bosw. 
6~3;  Plant  v.  Harrison,  36  Misc. 
649,  74  N.  Y.  Supp.  411. 

Oregon.  —  Darragh  z'.  Bird,  3  Or. 
229. 

Pennsylvania.  —  In  re  Casey,  i 
Ashm.  126;  Pfoutz  v.  Comford,  36 
Pa.  St.  420;  Carey's  Appeal,  75  Pa. 
St.  201 ;  Hindman's  Appeal,  85  Pa. 
St.  466. 

Tennessee.  —  Layne  v.  Pardee,  2 
Swan  222. 

Texas.  —  Alston  v.  Ulman,  39  Tex. 
158. 

IVisconstn.  —  Hall  v.  Hall,  25  Wis. 
600 ;  Carter  v.  Sommermeyer,  27 
Wis.  665. 

51.  Inadmissible  in  a  Party's  Fa- 
vor  "On  the  issue  whether  a  party 

to  a  suit  had  his  domicil  in  a  certain 
city  on  the  first  day  of  May,  his  dec- 


larations as  to  his  residence  in  a  let- 
ter  by  him  to  the  assessors  of  the  city 
in  reply  to  a  circular  sent  to  him  by 
them ;  deeds  in  which  he  was  grantor, 
describing  him  as  of  another  place, 
one  of  which  was  to  the  city  as 
grantee;  his  will,  in  which  he  was 
described  as  in  the  deeds;  and  the 
will  of  his  father  in  which  he  was 
so  described,  are  all  inadmissible  in 
his  favor."  Wright  v.  Boston,  126 
Mass.  161.  See  also  Weld  v.  Boston, 
126  Mass.  166.  But  see  note  57 
infra. 

52.  When  Referring  to  No  Defi- 
nite Time.  — "  In  a  case  of  attach- 
ment on  warrant,  the  plea  being 
'  that  the  debtor  was  a  citizen  of 
Maryland,  and  not  liable  to  attach- 
ment,' the  declarations  of  the  debtor, 
offered  to  show  an  'animus  revert- 
endi'  at  some  indefinite  period,  are 
not  admissible."  Risewick  v.  Davis, 
19  Md.  82. 

53.  Admissible  in  Party's  Favor 
When  Part  of  Res  Gestae Thorn- 
dike  V.  Boston,  I  Mete.  (Mass.)  242; 
Viles  V.  Waltham,  157  Mass.  542, 
32  N.  E.  90,  34  Am.  St.  Rep.  311. 
(See  ante  note  42.) 

54.  Not  Conclusive "  The  state- 
ments of  a  defendant  as  to  his  inten- 
tions, or  as  to  the  circumstances  of 
his  leaving,  are  not  conclusive  in  de- 
termining the  fact  of  residence."  Ida 
Co.  Bank  v.  Seidensticker,  (Iowa), 
92  N.  W.  862;  Davis  v.  Binion,  5  La. 
Ann.  248;  Beason  v.  State,  34  Miss. 
602;  Chase  v.  Chase,  66  N.  H.  588, 
29  Atl.  553;  Eaves  Costume  Co.  v. 
Pratt,  50  N.  Y.  St.  763,  2^  N.  Y. 
Supp.  74;  State  V.  Renshaw,  166  Mo. 
App.  682,  66  S.  W.  953- 

55.  Election      Cases People     v. 

Pease,  27  N.  Y.  45,  84  Am.  Dec.  242; 
State  V.  Olin,  2t,  Wis.  309. 

Contra.  —  Gilleland  v.  Schuyler,  9 
Kan.     387;     People     v.     Grand     Co., 
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that  he  voted,  and,  second,  how  he  voted,  before  this  evidence  will 
be  admitted.^® 

7.  Written  Declarations  Generally.  —  The  written  declarations  of 
a  person  as  to  his  domicil  made  in  a  legal  document,  such  as  a  deed 
or  will,  are  competent  evidence.^^ 

IV.  BURDEN  OF  PROOF. 

A  domicil,  once  proven,  is  presumed  to  continue  (see  ante),  and 


(Colo.),  2  Pac.  912;  Beardstown  v. 
Virginia,  81  111.  541. 

56.  Berry  v.   Hull,   6   N.    M.   643, 

30  Pac.  936. 

57.  Written  Declarations  in  Deed 
or  Will — England. — Ex  parte  Barne, 

16  Q.  B.  I)iv.  522 ;  Anderson  v. 
Laneuville,  9  Aloore  P.  C.  325  ;  Hos- 
kins  V.  Matthews,  8  De  Gex,  M.  & 
G.  13. 

Canada.  —  Mellish  v.  Van  Norman, 

13  U.  C.  Q.  B.  451. 

United    States.  —  Ennis    v.    Smith, 

14  How.  400;  Rucker  v.  Bolles,  80 
Fed.  504. 

Alabama.  —  Daniel  v.  Hill,  52  Ala. 
430. 

Florida.  —  Smith  v.  Croom,  7  Fla. 
81. 

Indian  Territory.  —  Fidelity  Co.  v. 
Brown,   (Ind.  Ten),  69  S.,  W.  915. 

Louisiana.  —  McKowen  v.  Mc- 
Guire,  15  La.  Ann.  637;  Tillman  v. 
Mosely,   19  La.   Ann.   710. 

Maryland.  — 02>h\t  v.  Mays,  (Md.), 

17  Atl.  565. 

Massachusetts.  —  Jennison  v.  Hap- 
good,  10  Pick.  77;  Wilson  v.  Terry, 
9  Allen  214;  Ward  v.  Oxford,  8 
Pick.  476;  Weld  v.  Boston,  126  Mass. 
166. 

Michigan.  —  Spaulding  v.  Steel, 
129  Mich.  237,  88  N.  W.  627. 

Neiu  lersey.  —  Valentine  v.  Valen- 
tine, 61  N.  J.  Eq.  400,  48  Atl.  593. 

North    Carolina.  —  Home  v.  Home, 

31  N.  C.  99- 

A'ew  York.  —  In  re  Zerega's 
Will,  20  N.  Y.  Supp.  417;  Cruger  v. 
Phelps,  21  Misc.  252,;  47  N.  Y.  Supp. 
61  ;  In  re  Cleveland's  Will,  28  Misc. 
369,  59  N.  Y.  Supp.  985. 

Wisconsin.  —  Frame  v.  Thormann, 
102  Wis.  653,  79  N.  W.  39. 

In  Ex  parte  Barne,  16  Q.  B.  Div. 
522,  it  was  held  that  the  statements 
in  an  affidavit  were  sufficient  to 
prove  the  domicil  of  the  affiant.  But 
in  Wilson  v.   Wilson,  L.   R.  2  P.  & 
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D.  435,  it  was  held  that  "  the  oath 
of  the  person  whose  domicil  is  in 
question,  as  to  his  intention  to  change 
his  domicil,  it  not  conclusive,  but 
the  question  for  the  court  is  whether, 
upon  a  review  of  all  the  circum- 
stances, it  gives  credit  to  his  evi- 
dence." 

In  Fidelity  Co.  v.  Brown,  (Ind. 
Ter.),  69  S.  W.  915,  it  was  held 
that  "  an  affidavit  accompanying  a 
motion  for  a  bond  for  costs,  stating 
that  plaintiff  had  removed,  and  '  re- 
sides- in  the  state  of  Texas,  and  does 
not  reside  in  the  Indian  Territory,' 
stated  but  a  conclusion,  and  was  not 
sufficient   proof   of   non-residence." 

In  New  Orleans  v.  Sheppard,  10 
La.  Ann.  268,  it  was  held  that  "  the 
recital  in  a  notarial  act  signed  by  a 
party,  or  in  a  petition  in  court  signed 
by  his  attorney  at  law,  describing 
said  party  as  being  '  of  the  city  of 
New  Orleans '  or  '  residing  in  New 
Orleans '  will  not  conclude  him  in 
another  action  from  denying  that  he 
is  a  citizen  of  Louisiana." 

In  Merrill  v.  Morrissett,  76  Ala. 
433.  it  was  held  that  in  a  doubtful 
case  recitals  in  a  will  deliberately 
prepared  are  certainly  entitled  to 
some  weight  and  their  probative 
force  is  increased  by  the  nomina- 
tion of  a  person  as  executor  in  the 
same  jurisdiction  of  which  the  tes- 
tator  describes   himself. 

In  Brundred  z'.  Del  Hoyo,  20  N. 
J.  L.  328,  it  was  held  that  a  state- 
ment in  a  newspaper  maintained  by 
the  Mexican  government,  in  which 
the  defendant  described  himself  as 
"  resident  and  permanently  estab- 
lished "  in  a  certain  locality,  was  m- 
admissible  to  prove  the  domicil  of 
the  defendant. 

In  National  Bank  v.  Balcom,  35 
Conn.  351,  it  was  held  that  the  de- 
cree of  a  court  of  probate,  findmg 
that  an  intestate  resided  in  the  state 
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the  party  who  alleges  a  change  of  domicil  must  overcome  this  pre- 
sumption by  a  preponderance'of  eviclence.^^ 

V.  COMMERCIAL  DOMICIL. 

1.  Requisite  Intention.  —  The  intention  requisite  to  establish  com- 
mercial" domicil  is  simply  the  intention  of  remaining  for  the  present 
as  a  trader. ^^ 

2.  Evidence  to  Show  Abandonment.  —  It  requires  less  evidence  to 
show  the  abandonment  of  a  commercial  domicil  than  to  show  the 
abandonment  of  a  civil  domicil.®*^ 

3.  Personal  Sympathies.  —  In  a  question  of  commercial  domicil,  the 
personal  disposition  or  sympathies  of  a  person,  resident  in  the 
enemy's  territory,  will  not  be  inquired  into.^^ 


of  New  York,  was  not  conclusive  on 
the  subject  of  the  residence.  But 
see  note  51  supra. 

58.     Burden  of  Proof. 

England.  —  De  Bonneval  v.  De 
Bonneval,  i  Curt.  408';  Munro  v. 
Munro,  7  CI.  &  F.  742;  Hodg- 
son V.  De  Beauchesne,  12  Moore 
P.  C.  285;  Aikman  v.  Aikman, 
3  Macq.  854;  Douglas  v.  Doug- 
las, L.  R.  12  Eq.  617;  Ex  pa'ric  Cun- 
ningham, 13  Q.  B.  Div.  418;;  In  re 
Patience,  29  Ch.  Div.  976 ;  Ex  parte 
Barne,   16  Q.  B.  Div.  ^^22. 

Canada.  —  Wadswojth  v.  McCord, 
12  Can.  Sup.  Ct.  Div.  466. 

United  States.  —  White  v.  Brown, 
I  Wall.  Jr.  217;  Ennis  v.  Smith,  14 
How.  400;  Collins  v.  Ashland,  112 
Fed.  175. 

Alabama.  —  Allgood  v.  Williams, 
92  Ala.  551,  8  So.  722;  Caldwell  v. 
Pollak,  91  Ala.  353,  8  So.  546. 

District  of  Columbia.  —  Bradstreet 
V.  Bradstreet,   18  D.   C.  229. 

Indian  Territory.  —  Fidelity  Co.  v. 
Brown,   (Ind.  Ter.),  69  S.  W.  915- 

Louisiana.  —  Succession  of  Frank- 
lin, 7  La.  Ann.  395 ;  Succession  of 
Simmons,   109  La.   1,095,   34   So.   lOl. 

Massachusetts. —  Kilburn  Z'.  Ben- 
nett, 3  Mete.   199. 

Neiu  York.  —  Elbers  v.  United 
States  Ins.  Co.,  16  Johns.  128;  Du- 
puy  V.  Wurtz,  53  N.  Y.  556 


North  Carolina.  —  Fulton  v.  Rob- 
erts, 113  N.  C.  537,  18  S.  E.  510. 

Pennsylvania.  —  Hood's  Estate,  21 
Pa.   St.   106. 

For  additional  cases  see  note  3 
ante. 

59.  Commercial  Domicil.  —  The 
Intention —  Dicey,  Confl.  of  Laws, 
Appendix,  note  4. 

England.  —  Tabbs  v.  Bendelack,  4 
Esp.  108,  3  Bos.  &  P.  207,  (note)  ; 
The  Gerasimo,  11  Moore  P.  C.  88. 

United  States.  — The  Chester,  2 
Dall.  41  :  Livingston  7'.  Mard.  Ins. 
Co.,  7  Cranch  506;  The  Venus,  8 
Cranch  253 ;  The  Frances,  8  Cranch 
335;  The  Mary  &  Susan,  i  Wheat.  46; 
The  El  Telegrafo,  i  Newb.  Adm. 
383,  25  Fed,  Cas.  No.  15.409;  The 
Amado,  i  Newb.  Adm.  400;  The 
Prize  Cases,  2  Black.  635 ;  The 
Venice,  2  Wall.  258;  The  William 
Bagaley,  5  Wall.  377- 

Nezi'  York.  —  Arnold  v.  United 
Ins.  Co.,  I  Johns.  Cas.  363;  John- 
ston V.  Ludlow,  2  Johns.  Cas.  481." 

60.  Evidence  Necessary  to  Show 
Abandonment. 

United  States.  —  United  States  v. 
Guillem,  n  How.  47;  The  Venus,  8 
Cranch  253. 

61.  Personal  Sympathies —  Mrs. 
Alexander's  Cotton,  2  Wall.  (U.  S.) 
404. 
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Vol.  IV 


DOWER.  865 
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8.  By  Election  to  Take  Something  in  Lieu,  883 

9.  Elopement  or  Adultery,  884 

10.  Estoppel,  886 

11.  Limitations,  886 

12.  Laches,  887 

13.  By  Eminent  Domain,  887 

14.  Husband's  Estate  Defeated  by  Paramount  Title,  888 

15.  By  Sale  Under  a  Judgment  Against  Husband,  888 

CsfoSS  REFERENCES: 

Descent  and  Distribution ; 
Executors  and  Administrators; 
Husband  and  Wife ; 
Wills. 

I.  WHAT  PROOF  NECESSARY. 

1.  In  General.  —  At  common  law  it  was  essential  to  show  mar- 
riage, seizin,  death  of  the  husband,^  and  that  there  had  been  no 
assignment.  It  is  not  necessary  to  show  birth  of  issue,-  residence-' 
or  citizenship'*  in  states  where  aliens  can  hold  property. 

1.  King    V.    King,    61    Ala.    479;       But  her  age  at  the  time  of  marriage' 
Stevens   v.    Smith,   4    J.     J.     Marsh.       does    not    affect    the     riglit.     2     Bl. 
(Ky.)    64    20   Am.    Dec.    205;    Wait       Com.   131,   Coke  Litt..  §36. 

V.  Wait,  4  N.  Y.  95.  3.     Pratt  z:  Tcfft.   14  Mich.   191. 

2.  The  woman  must  be  old  enough  4.  England. —  Sharp  z-.  St.  Saveur, 
to    conceive     before     her     husband's       L.  R.  7  Ch.  App.  Cas.  343. 

death.     An     impotent     woman     may  Alabama.  —  Congregational    Church 

have    dower.     Park    on    Dower    81.       v.   Morris,  8  Ala.    182;    Forrester  v. 
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2.  Marriage.  —  The  widow  must  show  that  she  was  the  wife  of 
the  man  in  whose  property  she  claims  dower.^  She  must  further 
show  that  she  was  his  wife  at  the  time  of  his  death,"  unless  the 
statute  gives  dower  to  wives  divorced."  It  is  sufficient  to  prove  any 
form  of  legal  marriage  f  even  one  voidable  but  not  void.'-* 


Forrester,  39  Ala.  320;  Etheridge  v. 
IMalempre,  18  Ala.  565. 

Connecticut.  —  Sistare  v.  Sistare,  2 
Root  468;  Whiting'  v.  Stevens,  4 
Conn.  44.  " 

Georgia.  —  Headman  v.  Rose,  63 
Ga.  458. 

Indiana.  —  State  v.  Beackmo,  8 
Blackf.  246 ;  Eldon  v.  Doe,  6  Blackf. 

341-  ,,      ,  . 

Kentucky.  —  hlshtvry   v.   Hawkms, 

9  Dana  177,  Z2>  Am.  Dec.  546;  Moore 

V.  Tisdale,  5  B..  Mon.  352. 

Maine.  —  Mussey  v.  Pierre,  24  ]^Ie. 
559;   Potter  V.  Titcomb,  22  jMe.  300. 

Maryland.  —  Buchanan  v.  Deshon, 
I  Harr.  &  G.  280. 

Massachusetts.  — 'Poyi  v.  Southack, 
12  Mass.  143 ;  Foss  v.  Crisp,  20  Pick. 
121 ;  Piper  v.  Richardson,  9  Met.  I55- 

Neiv  Jersey.  —  Colgan  v.  Mc- 
Keown,  24  N.  J.  L.  566. 

New  Forife.  — SutUff  v.  Forgey,  i 
Cow.  89;  Priest  v.  Cum.mmgs,  16 
Wend.  617;  Burton  v.  Burton,  26 
How.  Pr.  474- 

Pennsylvania.  — 'R.&&SQ  v.  Waters, 
4  Watts   &   S.    145- 

Wisconsin.  — 'BtnntXX  v.  Harms,  51 
Wis.  251,  8  N.  W.  222. 

5.  Stoner  v.  Walton,  6  U.  C. 
Q.  B.  (O.  S.)  190;  Phipps  V. 
Moore,  5  U.  C.  Q.  B.  16;  Graham 
V.  Law,  6  U.  C.  C.  P.  310;  Beatty  v. 
Beatty,  17  U.  C.  C.  P.  484;  Losee  v. 
Murray,  24  U.  C.  Q.  B.  586;  Lynch 
V.  O'Hara,  6  U.  C.  C.  P.  259;  Craig 
V.  Templeton,  8  Grant's  Ch.  483; 
Mcllvain  v.  Scheibley,  22  Ky.  L. 
Rep.  942,  59  S.  W.  498;  Jones  v. 
Jones,  28  Ark.  19;  Denton  v.  Nanny, 
8  Barb.  (N.  Y.)  618;  Moore  v. 
Mayor,   8   N.    Y.    no,   59   Am.    Dec. 

473- 

Though  the  woman  mnocently  sup- 
poses herself  married,  she  cannot 
have  dower.  De  France  v.  Johnson, 
26  Fed.  891. 

6.  McCraney  v.  McCraney,  5 
Iowa  232,  68  Am.  Dec.  702. 

7.  Rich  V.  Rich,  7  Bush  (Ky.) 
53;  Kirkpatrick  v.  Kirkpatrick,  197 
111.  144,  64  N.  E.  267. 
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8.  ]\Iarriage  is  provable  by  co- 
habitation and  repute,  and  this  evi- 
dence will  suffice  in  a  woman's  ac- 
tion to  have  dower. 

Canada.  —  Graham  v.  Law,  6  L'.  C. 
C.  P.  310. 

Indiana.  —  Fleming  v.  Fleming,  8 
Blackf.  234. 

Maine.  —  Carter  v.  Parker,  28  :Me. 

509- 

Maryland.  —  Sellnian  v.  Bowen,  8 
Gill.  &  J.  50,  29  Am.  Dec.  524. 

Nezo  Hampshire.  —  Young  v.  Fos- 
ter, 14  N.  H.  114;  Stevens  v.  Reed, 
37  N.  H.  49- 

New  Jersey.  —  Pearson  v.  Howey, 
II  N.  J.  L.  12. 

Pennsylvania.  —  Chambers  v.  Dick- 
son, 2  Serg.  &  R.  475. 

A    Foreign    Marriage    Will    Give 

Dower Ilderton  v.    Ilderton,   2   H. 

Bl.  145;  :Moore  v.  Mayor,  8  N.  Y. 
no,  59  Am.  Dec.  473- 

Common  Law  Marriage — A  valid 
nia.rriage  makes  the  parties  husband 
and  wife  to  all  intents  and  purposes, 
and  a  marriage  by  consent  per  verba 
de  presenti,  ii  valid,  is  sufficient  to 
give  dower.  Pearson  v.  Howey,  11 
,N.  J.  L.  12;  Adams  v.  Adams,  57 
Miss.  267;  Donnelly  v.  Donnelly,  8 
B.  Mon.   (Ky.)    ii3- 

In  England  the  early  cases  hold 
that  the  marriage  must  not  only  be 
valid,  but  legal,  and  solemnized  in 
facie  ecclesiae  as  well.  Dalrymple 
V.  Dalrymple,  2  Hagg.  Con.  54. 

9.  I    Bl.    Com.    434;    Higgins    v. 
.  Breen,  9  Mo.  497;  Jenkins  v.  Jenkins, 

2  Dana  (Ky.)  102,  26  Am.  Dec.  437- 
Where,  however,  a  married  man 
had  imposed  upon  a  woman  and  mar- 
ried her,  and  the  parties  cohabited 
as  husband  and  wife,  with  the  repu- 
tation and  understanding  that  they 
were  husband  and  wife,  both  during 
and  after  the  lifetime  of  the  first 
wife,  and  dower  had  been  allotted  to 
the  second  (supposed)  wife,  the  hus- 
band's heirs  were  not  allowed  in 
equity  to  deprive  her  thereof.  Don- 
nelly V.  Donnelly,  8  B.  Mon.   (Ky.) 
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3.  Death  of  Husband.  —  The  death  of  the  hiisbaiul  must  be  shown 
to  entitle  the  widow  to  dower.^'^  It  must  be  a  natural  death,  as  a 
civil  death  will  not  suffice.^^  Reputation  in  the  family  of  the  death 
of  the  husband  is  prima  facie  evidence  of  that  fact.^-'  It  has  been 
held  that  death  may  be  presumed  from  continued  absence,  for  the 
statutory  period,  without  being  heard  from.^"^ 

4.  Seizin  of  Husband. —  A.  In  Gexeral.  —  It  is  necessary  to 
show  the  seizin  or  title  of  the  husband   (during  coverture,) ^^  of  a 


113;  Gully  V.  Ray,  18  B.  Mon.  (Kv.) 
107. 

10.  Missouri.  — IsuW  v.  Howell, 
II r  Mo.  273,  20  S.  W.  24;  Riddick 
V.  Walsh,   15  AIo.  519. 

Nczi'  York.  — Wait  v.  Wait,  4  N. 
Y.  95. 

.A  orth  Carolina.  —  Gatewood  v. 
Tomlinson,  113  N.  C.  312,  18  S.  E. 
318. 

Tennessee.  —  Combs  v.  Young,  4 
Yerg.  218,  26  Am.  Dec.  225;  Watkins 
V.  Watkins,  7  Yerg.  283. 

Virginia. — Wheatley  v.  Calhoun, 
12  Leigh  264,  ^7  Am.  Dec.  654. 

West  Virginia.  —  Thornburg  v. 
Thornburg,  18  W.  Va.  522. 

11.  Wooldridge  v.  Lucas,  7  B. 
2^Ion.  (Ky.)  49;  Plainer  v.  Sher- 
wood, 6  Johns.   Ch.    (N.   Y.)    126. 

12.  Cochrane  v.  Libby,  18  Me.  39. 

13.  Woods  V.  Woods,  2  Bay   (S. 

C.)  476. 

In  Cochrane  v.  Libby,  18  ^le.  39, 
the  court  instructed  the  jury  as  fol- 
lows :  "  The  burden  of  proof  was 
on  the  plaintiff  to  give  the  jury  rea- 
sonable satisfaction  that  the  said 
Joshua  was  dead.  If  she  had  failed 
to  do  it,  the  verdict  must  be  for 
the  defendant.  That  the  presump- 
tion in  favor  of  his  being  alive  re- 
mains, unless  from  circumstances 
and  evidence  a  contrary  presumption 
arises;  that  they  would  consider  his 
character,  health,  habits  and  inten- 
tions, when  he  left,  as  made  known 
in  evidence ;  that  he  was  bound,  as 
he  professed,  south,  among  strang- 
ers ;  that,  after  being  absent  twice 
before,  he  had  returned ;  that  he  said 
he  meant  to  change  his  name ;  that 
in  the  fall  after  he  went  away,  a  re- 
port existed  of  his  death ;  that  in  the 
family  he  was  reputed  to  be  dead ; 
that  he  was  much  attached  to  his  chil- 
dren, promised  to  send  aid  to  them, 
promised  both  his  brothers  to  write 
to   them,    to    one    if    he    lived;     that 


no  letter  or  message  had  been  re- 
ceived from  him  by  any  of  the 
family.  .  .  .  The  law  does  not 
require  that  some  person  is  to  be 
produced,  to  swear  that  he  or  she 
saw  the  said  Joshua  T.  die,  or  saw 
him  dead." 

In  Foulks  V.  Rhea,  7  Bush  CKy.) 
568,  dower  was  recovered,  the  husband 
having  left  and  remained  absent  from 
the  state  for  seven  years  without  any 
proof  that  he  was  alive  within  that 
time.  (Death  was  presumed,  as 
provided  in  Rev.  Stat.  Ky.,  §  22,  c. 
35.)  The  mere  presumption  of  the 
death"  of  the  husband  entitles  his 
presumed  widow  to  dower  in  land 
which  had  been  regularly  and  legally 
conveyed  by  him  without  her  con- 
currence   during   their   coverture. 

14.  Alabama.  —  Tillman  v.  Spann, 
68  Ala.  102. 

ArJzansas.  —  Blakeney  v.  Ferguson, 
20  Ark.  547. 

Illinois.  —  Owen  v. 
111.  545;  Stribling  z: 
122. 

Kentucky.  —  Garton 
Mon.    366;    Fontaine    r.    Dunlap,    82 
Ky.  321. 

Maine.  —  Mann  f.   Edson,  39   Me. 

Maryland.  —  Rawlings  z:  Adams, 
7  Md."26. 

Massaclntsctts.  —  Eldredge  z-.  For- 
rcstal,  7  ^lass.  253. 

Michigan. —  Mav  v.  Specht,  I 
Mich.  187. 

Mississipf^i.  —  Caruthcrs  z:  Wil- 
son, I  Smed.  &  M.  527 ;  Ware  v. 
Washington,  6  Smed.  &  M.  737. 

Missouri.  —  Gentry  f.  \Voodson, 
ID  ;\Io.  224;  Warren  z'.  Williams,  25 
Mo.  App.  22. 

A'ezv  York.  —  Kade  z\  Lauber,  16 
Abb.  Pr.  (N.  S.)  287,  48  How.  Pr. 
382;  Sparrow  v.  Kingman,  i  N.  Y. 
242. 

North      Carolina.  —  Houston      v. 
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dowable  estate.^^     The  degree  of  proof  of  seizin  in  an  action  for 


Smith,    88    N.    C.    312;     Barnes     v. 
Raper,  90  N.  C.  189. 

Ohio.  —  Rands  v.  Kendall,  15  Ohio 
6;i. 

Pennsylvania.  —  S  h  o  w  m  ak  e  r  v. 
Walker,  2  Serg.  &  R.  554;  Junk  v. 
Canon,  34  Pa.   St.  286. 

South  Carolina.  —  Pledger  v.  El- 
lerbe,  6  Rich.  L.  266,  60  Am.  Dec. 
123;  Bowman  v.  Bailey,  20  S.  C. 
550. 

I'irginia.  —  Waller  v.  Waller,  zi 
Gratt.  83 ;  James  v.  Upton,  96  Va. 
296,  31  S.  E.  255. 

In  Smallridge  v.  Hazlett.  23  Ky. 
L.  Rep.  2,228,  66  S.  W.  1,043,  the 
husband  held  land  by  executory  con- 
tract only,  and  sold  and  conveyed  to 
another  before  his  death.  The  land 
was  never  actually  occupied,  in- 
closed or  cultivated  by  the  husband, 
although  he  occasionally  cut  trees  and 
tanbark  therefrom  and  listed  it  for 
taxation  in  his  own  name,  until  his 
conveyance  to  the  defendant.  The 
court,  Burnam,  J.,  held :  "  By  the 
common  law  the  wife  was  not  en- 
titled to  dower  in  land  to  which  her 
husband  had  an  equitable  title 
merelj'-,  and  which  he  sold  and  dis- 
posed of  before  his  death.  .  .  . 
And  an  occasional  cutting  of  timber, 
tanbark,  etc.,  upon  the  uninclosed 
tract  of  wild  land,  is  not  sufficient 
evidence  of  seizin  to  vest  the  hus- 
band of  an  estate  in  fee  simple. 
.  .  .  The  purchaser  was  not 
estopped  by  the  husband's  deed  from 
explaining  the  nature  of  his  seizin, 
and  showing  that  it  was  not  of  such 
a  character  as  entitled  his  wife  to 
dower  in  the  land." 

In  Pruitt  V.  Pruitt,  57  S.  C.  155, 
35  S.  E.  485,  the  defendants  sought 
to  show  that  the  husband  held  cer- 
tain lands  (in  which  the  plaintiff, 
as  widow,  claimed  dower),  as  trus- 
tee. It  was  held  that  evidence  that 
the  husband,  while  seized  of  the  fee 
title  to  the  lands,  made  an  affidavit 
that  he  held  the  title  merely  in  trust 
for  his  father,  and  that  upon  the  re- 
quest of  the  latter  he  had  conveyed 
the  same  to  his  mother,  to  be  held 
by  her  upon  the  same  conditions  that 
it  had  previously  been  held  by  de- 
ponent, and  that  the  statements  of 
such   affidavit   were   corroborated   by 
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the  oral  declarations  of  the  husband, 
was  not  competent  as  against  the 
wife   in  an  action  for  dower. 

15.  Johnson  v.  McGill.  6  U.  C. 
Q.  B.  194;  Alatheson  v.  IMalloch,  13 
U.  C.  Q.  B.  354;  McDonald  v.  Mc- 
Millan, 23  U.  C.  Q.  B.  302 ;  Beatty  v. 
Beatty,  17  U.  C.  C.  P.  484;  Reed  v. 
Ranks,  10  U.  C.  C.  P.  202;  Ker- 
naghan  v.  McNally,  11  Ir.  Ch.  52, 
5  Ir.  Jur.   (N.  S.)  51. 

Kentucky.  —  Butler  v.  Cheatham,  8 
Bush  594;  Waters  v.  Gooch,  6  J.  J. 
j\Iarsh.  586,  22  Am.  Dec.  108;  Yancy 
V.  Smith,  2  Mete.  408. 

Maine.  —  Freeman  v.  Freeman,  39 
Me.  426 ;  Wing  v.  Ayers,  53  Me.  465 ; 
Hutchins  v.  Burrill,  72  Me.  311. 

Maryland.  —  Knighton  v.  Young, 
22  :\Id"  359. 

Massachusetts.  —  Atwood  v.  At- 
wood,  22  Pick.  283. 

North  Carolina.  —  Houston  v. 
Smith,  88  N.  C.  312. 

A  General  Allegation  that  the  hus- 
band was  seized  of  an  estate  of  in- 
heritance is  sufficient  without  setting 
out  the  nature  of  the  estate.  Le- 
compte  f.  Wash,  9  Mo.  551 ;  McGee 
V.  McGee,  26  N.  C.  105;  Durando 
V.  Durando,  23  N.  Y.  331 ;  Leach  v. 
Leach,  21  Hun  (N.  Y.)  381;  Poor 
V.  Horton,  15  Barb.  (N.  Y.)  485; 
Galbraith  z'.  Green,  13  Serg.  &  R. 
(Pa.)  85;  Pritts  V.  Ritchey,  29  Pa. 
St.   71- 

This  rule  was  strictly  enforced  at 
common  law.  A  mere  right  of  entry 
into  land  held  by  another  under 
claim  of  title  is  not  sufficient. 
Thompson  z:  Thompson,  46  N.  C. 
430;  Beardslee  v.  Beardlsee,  5  Barb. 
(N.  Y.)  324.  Nor  was  a  judgment 
without  execution.  Witham  v. 
Lewis,  I  Wils.  C.  P.  48. 

But  this  has  been  changed  in 
England  by  3  and  4  Wm.  IV,  c  105, 
and  in  the  United  States  by  construc- 
tion, actual  ownership  being  equiv- 
alent to  seizin.  Borland  v.  ^Marshall, 
2  Ohio  St.  308;  McClure  z'.  Harris, 
12  B.  Mon.  (Kv.)  261;  Reed  v.  Mor- 
rison, 12  Serg.  &  R.   (Pa.)   18. 

In  Ex  parte  Steen,  59  S.  C.  220, 
37  S.  E.  829,  the  widow  testified 
positively  that  her  husband  owned 
the  land  in  question,  and  it  appeared 
that   it   had   been   sold   on   execution 
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dower  is  not  so  high  as  is  required  in  other  proceedings.^*^  Where 
seizin  in  fact  cannot  be  shown  it  is  sufficient  to  show  seizin  in  law.^' 
As  against  her  husband's  heirs  and  assigns,  even  wrongful  seizin 
may  generally  be  shown. ^^  A  beneficial  seizin  must  be  shown,  and 
that  the  husband  was  seized  for  his  own  use.^'*     The  seizin  shown 


to  satisfy  judgments  against  him. 
There  was  no  evidence  to  contradict 
this  fact.  This  evidence  was  held 
sufficient  to  warrant  a  finding  that 
the  widow  was  entitled  to  dower  in 
her  husband's  lands,  since  the  de- 
gree of  proof  of  seizin  in  an  action 
of  dower  is  not  so  high  as  that  re- 
quired in  other  proceedings. 

It  was  held  proper  to  admit  in  evi- 
dence the  sale  book  of  the  sheriff 
showing  the  sale  of  the  land  on  exe- 
cutions against  the  husband,  without 
proof  that  the  entries  were  made  by 
the  sheriff  or  under  his  directions, 
as  the  book  was  a  record  of  a  public 
ofifice. 

16.  In  Smyth  v.  Payseneer,  2 
Mill  (S.  C.)  59,  it  is  held  that  a 
widow,  in  claiming  her  dower,  is  not 
required  to  make  that  strict  proof 
of  legal  title  in  her  husband  which 
is  ordinarily  required  in  such  cases 
of  other  persons,  as  she  is  not  sup- 
posed to  have  the  custody  of,  or 
access   to,  her  husband's  title  deeds. 

In  Forrest  t'.  Trammell,  i  Bail. 
(S.  C.)  77,  it  is  held  that  it  was 
sufficient  for  the  widow  to  show  that 
her  husband  had  been  in  possession 
during  coverture  of  the  land  out 
of  which  she  claimed  dower,  and  that 
the  declarations  of  the  husband  to 
show  the  extent  of  his  possession,  and 
copies  from  the  register's  books  of 
certain  deeds,  under  which  the  hus- 
band claimed,  without  proof  of  their 
execution,  afforded  competent  evi- 
dence of  the  fact  of  possession. 

In  Stark  v.  Hopson,  22  S.  C.  42, 
the  court  held  that  in  an  action  by 
a  widow  for  dower  in  the  lands  of 
her  husband,  and  especially  those 
sold  during  her  husband's  life,  some 
indulgence  as  to  proof  is  regarded 
proper.  "  She  is  not  required  to 
make  strict  proof  of  her  husband's 
title  under  the  issue  of  non-seizin. 
She  is  not  the  custodian  of  her  hus- 
band's title  papers,  and  therefore,  in 
making  out  a  prima  facie  case,  the 
slightest    and    lowest    order    of    evi- 


dence is  all  that  can  be  exacted  at 
her  hands." 

17.  United  Stafes.  —  Green  v. 
Liter,  8  Cranch  229. 

Georgia.  —  Bowen  v.  ColHns,  15 
Ga.  100. 

Indiana. — Dennis  v.  Dennis,  7 
Blackf.  572. 

Kentucky.  —  Stevens  v.  Smith,  4 
J.  J.  Marsh.  64,  20  Am.  Dec.  205. 

Maine.  —  Mann  v.   Edson,   39   Me. 

25. 
il/ary/an J.  —  Chew  v.  Chew,  i  Md. 

163. 

Massachusetts.  —  Atwood  v.  At- 
wood,  22  Pick.  283;  Green  f.  Chel- 
sea, 24  Pick.  71. 

Mississippi.  — Wave  v.  Washing- 
toh,  6  Smed.  &  M.  737. 

North  Carolina.  —  Houston  f. 
Smith,  88  N.  C.  312. 

0/no.  — Borland  v.  Marshall,  2 
Ohio  St.  308. 

South  Carolina.  —  Secrest  z:  Mc- 
Kenna,  6  Rich.  Eq.  72;  Pledger  v. 
Ellerbe,  6  Rich.  L.  266,  60  Am.  Dec. 
123. 

Possession  Tinder  a  "Warranty- 
Deed  is  prima  facie  evidence  of 
seizin.  Wheeler  v.  Smith,  50  Mich. 
93,  15  N.  W.  108.  And  the  deed 
under  which  land  is  held  need  not 
be  recorded  to  give  seizin.  Pickett 
z:  Lyles,  5  S.  C.  275 1  Sutton  v.  Jer- 
vis,  31  Ind.  265,  99  Am.  Dec.  631 ; 
Johnson  v.  IVliller,  47  Ind.  376,  17 
Am.  Rep.  699;  Tyson  v.  Harrmgton, 
41  N.  C.  329. 

Except  Perhaps  where  there  is  no 
dower  in  equitable  estates.  Kirby 
V.  Vantrece,  26  Ark.  368;  and  under 
the  term  of  certain  registry  acts,  as 
against  bona  fide  creditors  and  pur- 
chasers. Stribling  v.  Ross,  16  111. 
122;   Talbott   V.   Armstrong,    14   Ind. 

254- 

18.  Toomcy  v.  McLean,  125  Mass. 
122;  Randolph  v.  Doss,  3  How. 
(Miss.)  205;  Hitchcock  f.  Harring- 
ton, 6  Johns.  (N.  Y.)  290,  5  Am. 
Dec.  229. 

19.  Thompson  v.   Murray,  2   Hill 
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must  be  sole  and  not  joint. -°     The  widow  must  show  an  immediate 
seizin  of  an  estate  of  inheritance.-^     It  need  not  be  shown  that  the 


Ch.  (N.  Y.)  204,  29  Am.  Dec.  68; 
2^IcCauley  z:  Grimes,  2  Gill  &  J. 
(Aid.)  318,  20  Am.  Dec.  434;  John- 
son V.  Plume,  77  Ind.  166;  Gullv 
z:  Ray,  18  B.  Alon.   (Ky.)    107. 

A  wife  has  no  dower  in  lands  held 
by  her  husband  as  trustee.  Tillman 
T.  Spann,  68  Ala.  102 ;  Cowman  v. 
Hall,  3  Gill  &  J.  (Md.)  398.  But  if 
the  seizin  be  beneficial  it  matters  not 
how  short  a  time  it  lasts.  Suther- 
land v.  Sutherland,  69  111.  481 ;  Stan- 
wood  v.  Dunning,  14  i\Ie.  290; 
Rawlings  v.  Lowndes,  34  Md.  639; 
Smith  v.  AlcCarty,   119  Mass.  519. 

Still,  if  in  one  transaction,  though 
by  different  deeds,  the  title  passes  in 
and  out  of  the  husband,  as  when 
property  is  purchased  and  a  mort- 
gage given  for  the  purchase  money, 
the  seizin  is  merely  transitory,  and 
no  right  to  dower  attaches. 

Indiana.  —  Johnson  v.  Plume,  77 
Ind.  166. 

Kentucky.  —  ]\IcClure  v.  Harris,  12 
B.  Mon.  261;  Gully  v.  Ray,  18  B. 
Mon.  107. 

Maine.  —  Gage   z\   Ward,    25     Me. 

lOI. 

Maryland.  —  Glenn  v.  Clark,  53  Aid. 
580;    Rawlings   v.   Lowndes,   34   Aid. 

639- 

Massachusetts.  —  Holbrook  v.  Fin- 
ney, 4  Alass.  566,  3  Am.  Dec.  243 ; 
Clark  v.  Alunroe,  14  Alass.  351. 

Missouri.  —  Fontaine  v.  Boatmens, 
57  AIo.  552. 

Nezc  Hampshire.  —  Aloore  v.  Esty, 
5  N.  H.  479. 

iV^^zi;  York.  —  Stow  v.  Tifft,  15 
Johns.  458,  8  Am.  Dec.  266. 

Virginia.  —  Gilliam  Z'.  Moore,  4 
Leigh  30. 

This  is  true  although  there  be  con- 
siderable delay  before  the  execution 
of  the  retransfer,  and  though  this  be 
made  to  a  third  party.  Wheatly  v. 
Calhoun,  12  Leigh  (Va.)  264,  27 
Am.  Dec.  654. 

20.  Ross  V.  Wilson,  58  Ga.  249; 
Babbitt  v.  Day,  41  N.  J.  Eq.  392; 
Harris  v.  Coats,  75  Ga.  415. 

In  states  where  the  principle  of 
survivorship  among  joint  tenants  is 
abolished  a  wife  may  be  endowed. 
Weir  z'.  Tate,  39  N.  C.  264 ;  Reed  v. 
Kennedy,  2   Strob.    (S.   C.)    67;   Lee 
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V.  Lindell,  22  AIo.  202,  64  Am.  Dec. 
262. 

There  Is  No  Dower  in  a  Joint 
Estate —  Holbrook  v.  Finney,  4 
Alass.  566,  3  Am.  Dec.  243 ;  Weir  v. 
Tate,  39  N.  C.  264;  Tabler  v.  Wise- 
man, 2  Ohio  St.  207;  Walker  v. 
Walker,  6   Coldw.    (Tenn.)    571. 

But  there  is  in  estates  in  common 
and  in  coparcenary. 

England.  —  Suttre  v.  Rolfe,  3  Lev. 
84. 

Arkansas.  —  Harvill    v.    Holloway, 

24  Ark.    19. 

Georgia.  —  Ross  v.  Wilson,  58  Ga. 
249. 

Indiana.  —  Rank  v.  Hanna,  6  Ind. 
20. 

Kentucky.  —  Davis  z>.  Logan,  9 
Dana  185. 

Maine.  —  Alosher  v.  Alosher,  ^^ 
Me.  412;  Blanchard  v.  Blanchard, 
48  Ale.  174;  French  v.  Lord,  69  Ale. 
537- 

Maryland.  —  Chew  v.  Chew,  i  Aid. 
163. 

Massachusetts.  —  Potter  v.  \\  heel- 
er, 13  Alass.  504. 

Mississippi.  —  Hill  v.  Gregory,  56 
Aliss.  341. 

Missouri.  —  Lee  v.  Lindell,  22  AIo. 
202,  64  Am.  Dec.  262. 

Nezju   Jersey.  —  Lloyd    v.    Conover, 

25  N.  J.   L.  47- 

Neii.'  York.  —  Wilkinson  v.  Parish, 
3  Paige  653;  Smith  v.  Smith,  6 
Lans.  313. 

Rhode  Island.  —  Hudson  v.  Steere, 
9  R.  I.  106. 

But  if  the  joint  estate  is  destroyed 
by  any  other  means  than  the  hus- 
band's assignment,  dower  attaches. 
Cockrill  V.  Armstrong,  31  Ark.  580; 
Alayburry  v.  Brien,  15  Pet.  (U.  S.) 
21;  Davis  V.  Logan,  9  Dana  (Ky.) 
185 ;  Holbrook  v.  Finney.  4  Alass. 
566,  3  Am.  Dec.  243;  James  v. 
Rowan,  6  Smed.  &  AI.  (Aliss.)  393; 
Weir  V.  Tate,  39  N.  C.  264;  Reed  v. 
Kennedy,  2  Strob.   (S.  C.)  67. 

21.  England.  —  Bates  v.  Bates,  L. 
Raym.  326. 

Kentucky. — Johnson  v.  Jacob,  n 
Bush  646;  Butler  v.  Cheatham,  8 
Bush  594;  Northcut  v.  Whipp,  12  B. 
Alon.  65. 
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seizin    (except  by   statute)    existed   at   the   time   of   the   husband's 
death. -^ 

B.  Instantaneous  Seizin.  —  In  those  cases  where  the  widow 
on  her  husband's  death  proceeds  to  recover  her  dower,  and  the 
defense  is  that  the  seizin  was  but  instantaneous,  and  no  dower 
attached,  the  defendant  must  show  that,  for  example,  the  mortgage 
and  deed  constituted  but  one  transaction.^^  Yet  this  has  been  held 
to  be  sufficiently  shown  as  prima  facie  evidence,  where  it  appears 
that  the  deeds  with  the  notes  are  of  one  date,  have  the  same  attesting 
witnesses,  and  are  acknowledged  before  the  same  magistrate  ;-* 
also  where  they  were  acknowledged  and  recorded  at  the  same  time, 
though  the  mortgage  was  made  to  a  third  person  and  not  to  the 
vendor.-^ 

C.  Prima  Facie  Evidence  of  Seizin.  —  If  a  husband  dies  pos- 
sessed of  lands  in  which  he  claims  an  estate  of  inheritance,-"  or  if 
he  had  possession  at  some  time  during  the  coverture,  this  is 
generally  sufficient  prima  facie  evidence  of  his  seizin  ;-^  and  the 
widow  claiming  dower  is  not  required  to  produce  the  title  deeds. -^ 


Maine.  —  Durham  v.  Angier,  20 
Me.  242. 

Maryland.  —  Spangler  v.  Stanler, 
I  Md.  Ch.  36. 

Massachusetts.  —  Eldredge  v.  For- 
restal,  7  Mass.  253 ;  Brooks  v.  Ever- 
ett, 13  Allen  457 ;  Wilmarth  v. 
Bridges,  113  Mass.  407. 

Mississippi.  —  Gibbons  v.  Brittenam. 
56  INIiss.  232. 

Neiv  Hampshire. — Otis  v.  Parsh- 
ley,  ID  N.  H.  403;  Fisk  v.  Eastman, 
5  N.  H.  240. 

New  Jersey.  —  Kennedy  v.  Ken- 
nedy, 29  N.  J.  L.  185. 

Neiv  York.  —  Leech  v.  Leech,  21 
Hun  381 ;  Beardslee  v.  Beardslee,  5 
Barb.  324;  House  v.  Jackson,  50  N. 
Y.  161 ;  Dunham  v.  Osborn,  i  Paige 
634;   Green  v.   Putnam,   i    Barb.  500. 

Nortli  Carolina.  —  Houston  v. 
Smith,  88  N.  C.  312;  Weir  v.  Tate, 
39  N.  C.  264;  Royster  v.  Royster, 
Phill.  226. 

Ohio.  —  Watkins  z'.  Thornton.  11 
Ohio  St.  367- 

Rhode  Island.  — Gardner  v.  Greene, 
5  R.  L  104. 

Tennessee.  —  Apple  v.  Apple,  r 
Head.  348 ;  Vanleer  v.  Vanleer,  3 
Tenn.  Ch.  23. 

rirginia.  —  Blow  v.  Maynard,  2 
Leigh  29. 

22.  Stewart  r.  Stewart,  3  J-  J- 
Marsh.  (Ky.)  48;  Chester  z:  Greer, 
5    Humph.    (Tenn.)    26;     Price     v. 


Hobbs,   47    Md.     359;     Norwood    v. 
Marrow,  20  N.  C.  442. 

But  if  a  husband  give  a  bond  of 
conveyance  before  marriage  and  con- 
vey in  accordance  therewith  after 
marriage,  the  second  conveyance 
dates  back  to  the  time  of  the  bond 
and  there  is  no  dower.  Gully  v. 
Ray,  18  B.  .Mon.  (Ky.)  107;  Rawl- 
ings  v.  Adams,  7  Md.  26. 

23.  Grant  v.   Dodge,  43  Me.  489. 

24.  Moore  v.  Rollins,  45  3ile.  493. 

25.  Cunningham  v.  Knight,  I 
Barb.    (N.  Y.)    399. 

26.  "  Possession  by  a  husband 
claiming  to  be  owner  is  prima  facie 
evidence  to  entitle  his  widow  to 
dower."    Moore    v.    Esty,    5    N.    H. 

479- 

27.  Maine.  —  Knight  v.  Maine,  3 
Fairf.  41 ;  Mann  v.  Edson,  39  Me. 
25;  Barton  v.  Hinds,  46  Me.   121. 

Michigan.  —  Wheeler  z:  Smith,  50 
Mich.  93,  15  N.  W.  108. 

Nezu  Hampshire.  —  Stevens  z'- 
Reed,  37  N.  H.  49. 

Nezc  York.  —  Carpenter  v.  Weeks, 
2  Hill  341. 

South  Carolina.  —  Forrest  v.  Tram- 
mell,  I  Bail.  77'^  Pickett  z:  Lylcs, 
5  S.  C.  275 ;  Stark  v.  Hopson,  22  S 
C.  42. 

28.  Smith  z:  Paysenger.  2  Mill 
(S.  C.)  59;  Bancroft  v.  White,  i 
Caines   (N.  Y.)    185. 
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Or  if  she  chooses  to  bring  forward  title  deeds  she  need  only,  in  the 
first  instance,  show  a  deed  to  her  late  husband  conveying  the 
necessary  estate,  from  one  in  possession  of  the  premises,  and  pos- 
session taken  and  held  by  the  husband  under  the  deed.-^* 

Precisely  how  long  the  possession  must  be  continued  is  not  well 
.established,  for  there  seems  to  be  no  particular  time  required.^'" 
In  one  case  it  was  held  that  a  deed  to  the  husband  from  a  person  in 
possession,  purporting  to  convey  to  him  the  premises  in  fee  simple, 
and  the  husband's  possession  under  this  deed  for  three  years, 
were  sufficient.^^  In  another  case  a  person  who  had  been  in  posses- 
sion of  the  land  two  years  conveyed  the  fee  to  the  husband;  the 
latter  continued  in  possession  twelve  years ;  the  land  was  then  taken 
on  an  execution  against  the  husband  and  sold ;  and  this  was  held  to 
be  adequate  prima  facie  evidence  for  the  widow  claiming  dower  of 
this  land.^^ 

II.  TO  DEFEAT  OR  BAR  DOWER. 

1.  Jointure.  —  A.  Generally.  —  A  jointure  may  be  shown  to  bar 
dower  at  common  law  under  the  statute  of  uses,^^  and  in  equity, 
under  the  doctrine  of  election,^-*  which  requires  a  widow  to  choose 
between  the  provision  and  dower. 

B.  Requisites  of  Jointure.  —  The  provision  must  consist  of  an 
estate  or  interest  in  land  f^  must  take  efifect  in  possession  or  profit 
immediately  from  the  death  of  the  husband  ;^*^  must  be  for  the  wife's 
life  at  least;"  must  be  limited  to  the  wife  herself,  and  not  in  trust 
for  her;^^  must  be  made  in  satisfaction  of  her  whole  dower,  and 
must  be  so  expressed  in  the  deed  f^  must  be  a  reasonable  and  com- 


29.  Griggs  V.  Smith,  12  N.  J.  L. 
22;  Thorndike  v.  Spear,  31  Me.  91; 
Jackson  v.  Waltermire,  5  Cow.  (N. 
Y.)    299. 

30.  Sutherland  v.  Sutherland,  69 
111.  481  ;  Stanwood  v.  Dunning,  14 
Me.  290;  Culver  v.  Harper,  27  Ohio 
St.  464;  Gammon  v.  Freeman,  31 
Me.  243. 

31.  Griggs  V.  Smith,  12  N.  J.  L. 
22. 

32.  Embree  v.  Ellis,  2  Johns.  (N- 
Y.)    119. 

33.  Walker  v.  Walker,  i  Ves.  54; 
Bigelow   V.   Hubbard,   97   Mass.    195. 

It  was  impossible  to  bar  a  widow 
of  her  dower,  by  jointure  prior  to 
the  Statute  of  Uses.  O'Brien  v.  El- 
liott, 15  Me.  125,  32  Am.  Dec.  137; 
Hastings  v.  Dickinson,  7  Mass.  153, 
5  Am.  Dec.  34. 

34.  McCaulley  v.  McCaulley,  7 
Houst.  (Del.)  102,  30  Atl.  735;  Lo- 
gan V.  Phillips,  18  Mo.  22;  O'Brien 
v.   Elliott,   15   Me.   125,  32  Am.  Dec. 
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137;  Murphy  v.  Murphy,  12  Ohio  St, 
407. 

35.  Hastings  v.  Dickinson,  ; 
Mass.  153,  5  Am.  Dec.  34;  Gibson  v. 
Gibson,  15  Mass.  106,  8  Am.  Dec. 
94;  Vance  v.  Vance,  21  Me.  364; 
Gelzer  v.  Gelzer,  i  Bail.  Eq.  (S.  C.) 
387;  Ball  V.  Ball,  3  Munf.  (Va.)  279. 

36.  Grain  v.  Cavana,  36  Barb.  (N. 
Y.)  410;  Vance  v.  Vance,  21  'SU 
364 ;  Vernon  v.  Vernon,  2  Co.  4.  i  '> 
Caruthers  v.  Caruthers,  4  Bro.  C.  C. 
500;  Gibson  v.  Gibson,  15  Mass.  106, 
8  Am.  Dec.  94. 

37.  Gelzer  v.  Gelzer,  l  Bail.  Eq. 
(S.  C.)  387;  Vernon  t'.  Vernon,  2  Co. 
4,  i;  McCartee  v.  Teller,  r.  Paige 
(N.  Y.)  511- 

38.  Hervey  v.  Hervey,  i  Atk. 
Eng.  Ch.  561 ;  4  Kent's  Comm.  55  i 
Sutherland  v.  Sutherland,  69  111.  481 J 
Corbet  v.  Corbet,  i  Sim.  &  S.  612, 
stating,  "  But  in  equity  it  is  other- 
wise." 

39.  In  Vernon's  Case,  2  Co.  4,  i. 
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petent  provision   for  the  wife's   livelihood ;"   and  must  have  been 
made  before  marriage.'^ 

C.  Equitable  Joixture.  —  An  equitable  jointure  is  a  provision 
made  for  a  wife  which  puts  her  to  an  election,  and,  if  it  be 
shown  that  she  accepted  the  provision,  her  dower  is  barred  in 
equity,  independently  of  statute.'*-  It  must  appear  that  the  pro- 
vision was  expressly  in  lieu  of  dower,*-''  or  there  must  be  some 
provision  in  the  instrument  which  is  clearly  inconsistent  with  the 
existence  of  dower,  and  which  would  show  that  if  the  widow  claimed 
dower  there  would  exist  a  detriment  to  some  other  provision  in  the 
instrument.**     In  determining-  whether  or  not  a  provision  is  in  lieu 


and  in  Tracy  v.  Ivies,  i  Leon.  311, 
parol  testimony  was  allowed  to  sho^v 
that  certain  jointures  had  been  made 
in  lieu  of  dower. 

The  law  was  afterwards  altered  in 
this  respe.ct  by  the  Statute  of  Frauds, 
which  in  its  3rd  section  enacts  "  that 
no  estate  of  freeholds  in  lands  shall 
be  assigned,  granted  or  surrendered, 
unless  by  deed  or  note  in  writing, 
signed  by  the  party  or  his  agent." 
This  was  so  held  in  Tinney  v.  Tin- 
ney,  3  Atk.  8,  in  a  decision  of  Lord 
Hardwicke. 

It  is  now  very  clear  that  parol 
testimony  cannot  be  introduced  to 
show  that  a  provision  for  the  wife 
was  meant  to  be  in  lieu  of  dower. 

England.  —  Charles  v.  Andrews,  6 
Mod.  151 ;  Caruthers  v.  Caruthers,  4 
Bro.  C.  C.  500;  Garthshore  v, 
Chalie,  10  Ves.   i. 

Alabama.  —  Green  v.  Green,  7 
Port.    19. 

Kentucky.  —  Tevis  v.  McCreary,  3 
Mete.  151;  Worsley  v.  Worsley,  16 
B.  Mon.  455. 

Maine.  —  Bubier  v.  Roberts,  49 
Me.  460. 

Missouri.  —  Perry  v.  Ferryman, 
19  Mo.  469. 

Neiu  York.  —  Swain  v.  Perine,  5 
Johns.  Ch.  482,  9  Am.  Dec.  318. 

North  Carolina.  —  Liles  v.  Flem- 
ing, 16  N.  C.  185,  18  Am.  Dec.  585. 

40.  Hastings  v.  Dickinson,  7 
Mass.  153,  5  Am.  Dec.  34. 

41.  Grain  v.  Cavana,  z'^  Barb. 
(N.  Y.)  410;  Townsend  v.  Town- 
send,  2  Sandf.  (N.  Y.)  711;  Walsh 
V.  Kelly,  34  Pa.  St.  84;  Rowe  v, 
Hamilton,  3  Me.  63. 

42.  England.  —  Lacy  v.  Anderson, 
I  Swanst.  445 ;  Rose  v.  Reynolds,  I 
Swanst.  446. 


Delaivarc.  —  Farrow  v.  Farrow,  1 
Del.  Ch.  457. 

Georgia.  —  Raines  v.  Corbin,  24 
Ga.  185. 

Kentucky.  —  Garrard  v.  Garrard,  7 
Bush  436;  Tevis  v.  McCreary,  3 
Mete.   151. 

Maine.  —  Wentworth  7'.  Went- 
wortj),  69  Me.  247. 

Marxland.  —  Levering  v.  Heighe, 
2  Md.   Ch.  81. 

Missouri.  —  Logan  v.  Phillips,  18 
Mo.  22;  Johnson  v.  Johnson,  23  Mo. 
561. 

Nezu  York.  —  McCartee  v.  Teller, 
2  Paige  511;  Tisdale  v.  Jones,  ^8 
Barb.  (N.  Y.)   523. 

Ohio.  —  Grogan  v.  Garrison,  27 
Ohio   St.  50. 

Pennsylvania.  —  Jones'  Appeal,  62 
Pa.  St.  324 ;  In  re  Gangwere,  14  Pa. 
St.  417,  53  Am.  Dec.  554;  Rudolph's 
Appeal,  10  Pa.  St.  34. 

Tennessee.  —  Parkham  v.  Park- 
ham,  6  Humph.  287. 

43.  United  States  v.  Duncan,  4 
McLean  99.  25  Fed.  Cas.  No.  15,002; 
Rice  V.  Waddill,  168  xMo.  99,  67  S. 
W.  60s. 

44.  England.  —  Birmingham  v. 
Kirwan,  2  Sch.  &  L.    (Ir.  Ch.)   444. 

United  States. — United  States  v. 
Duncan,  4  McLean  99,  25  Fed.  Cas. 
No.  15,002. 

Alabama.  —  Green  v.  Green,  7 
Port.   19. 

Arkansas.  —  Apperson  v.  Bolton, 
29  Ark.  418. 

Connecticut.  —  Lord  f.  Lord,  23 
Conn.  327;  Ailing  f.  Chatfield,  42 
Conn.  276. 

Georgia.  —  Worthen  v.  Pearson,  33 
Ga.  385 ;  Tooke  z'.  Hardeman,  7  Ga. 
20. 

Indiana.  —  Ostrandcr    r.    Spickard, 
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of  dower,  no  evidence  outside  the  instrument  is  admissible.*^  The 
statutes  of  many  states  require  an  election  by  a  widow  between 
provision  made  for  her  by  will  and  her  dower,  unless  clearly  stated 
in  the  will  not  to  be  in  lieu  of  dower.'*^ 

D.  Eviction  From  Jointure.  —  Where  the  widow  proves  that 
she  has  been  evicted  of  her  jointure,  which  has  been  regularly  settled 
upon  her,  she  may  be  let  in  to  claim  her  dower  in  other  lands  of 
her  husband,  as  the  consideration  on  which  she  was  barred  has 
failed ;  if  the  consideration  has  but  partially  failed,  she  may  claim 
dower  in  such  lands  as  will  be  necessary  to  make  up  her  loss,'*^  but 
she  must  not  get  more  than  she  would  have  received  had  she  taken 
dower  at  first.*^ 

2.  Divorce.  —  A.  A  Mensa  et  Thoro.  —  A  divorce  a  mensa  ct 
thoro  neither  takes  from  the  wife  her  dower,  nor  entitles  her  to 
recover  it  during  the  life  of  the  husband.^" 


8  Blackf.  227;  Kelly  v.  Stinson,  8 
Blackf.  387. 

lo-oja.  —  Corriell  v.  Ham,  2  Iowa 
552 ;  Clark  v.  Griffith,  4  Iowa  405 ; 
Van  Guilder  v.  Justice,  56  Iowa  669, 
10  N.  W.  238;  Kyne  v.  Kyne,  48 
Iowa  21. 

Mississippi.  —  Wilson  v.  Cox,  49 
Miss.  538. 

Nezi.'  Hampshire.  —  Copp  v.  Her- 
sey,  31  N.  H.  317. 

New  Jersey.  —  Colgate  v.  Colgate, 
23  N.  J.  Eq.  Z7^',  Freeland  v.  Man- 
deville,  28  N.  J.  Eq.  559;  Stewart  v. 
Stewart,  31  N.  J.  Eq.  398. 

Neza  York.  —  Gordon  v.  Stevens, 
2  Hill  46,  27  Am.  Dec.  445;  Adsit  v. 
Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec. 
539;  Jackson  v.  Churchill,  7  Cow. 
287,  17  Am.  Dec.  514;  Betts  v.  Betts, 
4  Abb.  N.  C.  317;  Smith  v.  Kuiskern, 
4  Johns.  Ch.  9;  Wood  v.  Wood,  5 
Paige  596,  28  Am.  Dec.  451 ;  San- 
ford  V.  Jackson,  10  Paige  266; 
Havens  v.  Havens,  i  Sandf.  Ch. 
324;    Tobias    v.    Ketcham,    36    Barb. 

304- 

Ohio.  —  Luigart  v.  Ripley,  19 
Ohio  St.  24. 

Pennsylvania.  —  Sample  v.  Sam- 
ple, 2  Yeates  433;  Webb  v.  Evans,  i 
Binn.  565. 

Riiode  Island.  —  Chapin  v.  Hill,  i 
R.  I.  446. 

South  Carolina.  —  Brown  v.  Cald- 
well. I  Speer  Eq.  322;  Cunningham 
v.   Shannon,  4  Rich.   Eq.   135. 

Virginia.  —  Dixon  v.  McCue.  14 
Gratt.  540;  Higginbotham  v.  Corn- 
well,  8  Gratt.  83,  56  Am.  Dec.  130. 
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45.  Stratton  v.  Best,  i  Ves.  Sr. 
285 ;  Timberlake  v.  Parish,  5  Dana 
(Ky.)  345;  Chapin  v.  Hill,  i  R.  I. 
446. 

The  statute  in  Virginia  permits 
the  admission  of  extrinsic  evidence 
to  show  the  intention  of  the  testa- 
tor as  to  whether  provisions  in  will 
are  meant  to  be  in  Heu  of  dower. 
Dixon  V.  McCue,  14  Gratt.  (Va.) 
540. 

46.  See  White  and  Tudor's  Lead- 
ing Cases  in  Equity,  Vol.  i.  Part  i, 
568,  573.  For  the  law  in  different 
states  see  i  Stims.  Am.  St.  L.,  §  3.244- 

48.  England.  —  Beard  v.  Nutihall, 
I  Vern.  427. 

Kentucky.  —  Garrard  n'.  Garrard, 
7  Bush  436. 

Massachusetts.  —  Hastings  z:  Dick- 
inson, 7  Mass.  153,  5  Am.  Dec.  34; 
Gibson  v.  Gibson,  15  ]ilass.  106,  8 
Am.  Dec.  94. 

Nezi!  Jersey.  —  Camden  'Slut.  Ins. 
Ass'n  V.  Jones,  23  N.  J.   Eq.   171- 

Neu'  ForA'.  —  Pierce  v.  Pierce,  9 
Hun  50. 

Ohio.  — St.  Clair  v.  Williams,  8 
Ohio   no,  30  Am.  Dec.   194. 

Virginia.  —  Ambler  v.  Norton,  4 
Hen.  &  ^I.  23. 

49.  Beard  v.  Nutthall.  i  Vern. 
427;   Tew   V.   Winterton,    3   Bro.    C. 

C.  489. 

50.  England.  —  Seagrave  v.  bea- 
grave,  13  Ves.  439. 

Alabama.  —  Fotier   v.    Barclay,    15 

Ala.  439-  ^^.  ,      , 

////»o/5.  — Kirkpatnck    z:   Kirkpat- 

rick,  197  111.  144,  64  N.  E.  267. 
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B.  A  Vinculo  Matrimonii.  —  A  divorce  a  vinculo  matrimonii,^'' 
in  the  absence  of  statute,^-  may  be  shown  in  bar  to  dower,  even  when 
granted  by  a  foreign  court,  providing  it  is  vaUd  extra-territorially.=^'' 

3.  Ante-Nuptial  Settlement.  —  A.  At  Common  Law  a  provis'ion 


Kentucky.  — Rich  r.  Rich,  7  Bush 
53- 

Louisiana.  — Gee  r.  Thompson,  11 
La.  Ann.  657. 

Mam^.  —  Merrill  r.  Shattuck,  55 
Me.  370;  Harding  v.  Alden,  9  Me. 
140,  23  Am.  Dec.  549. 

Maryland.  —  Hokamp  v.  Hagaman, 
36  Md.  511. 

Alassachusetts.  — Smith  v.  Smith, 
13  Mass.  230;  Davol  v.  Rowland,  14 
Mass.  219. 

Nezv  York.  —  Grain  v.  Cavana, 
36  Barb.  410;  Wait  v.  Wait,  4  N. 
Y.  95;  Burr  v.  Burr,  10  Paige  20. 

North    Carolina.  —  Taylor   v.   Tay- 
lor, 93  N.  C.  418,  53  Am.   Rep.  460. 
Pennsylvania.  —  Walsh     v.     Kelly, 
34  Pa.   St.  84. 

Rhode  Island.  — Bryan  v.  Batchel- 
ler,  6  R.  I.  543,  78  Am.  Dec.  454. 

Tennessee.  —  Watkins  v.  Watkins, 
7  Yerg.  283. 

Vermont.  — Thayer  v.  Thayer,  14 
Vt.  107,  39  Am.  Dec.  211. 

51.  Illinois.  — Jordan  v.  Clark,  81 
111.  465. 

/«af/a»a.  —  Whitsell  v.  Mills,  6  Ind 
229;  McCafiferty  v.  McCafferty,  8 
Blackf.  218;  Billan  v.  Hercklebrath, 
J23  Ind.  71. 

Iowa.  —  McCraney  v.  McCraney, 
5  Iowa  232,  68  Am.  Dec.  702 ;  Levins 
V.  Sleator,  2  Greene  604. 

Maine.  —  Stilphen  v.  Houdlette, 
60  Me.  447;  Given  v.  Marr,  27  Me.' 
212;  Hardhig  v.  Alden,  9  Me.  140, 
22  Am.  Dec.  549;  Barbour  v.  Bar- 
bour, 46   Me.  9. 

Massachusetts.  —  Davol  v.  How- 
land,  14  Mass.  219. 

Missouri.  —  Gould  v.  Crow,  57  Mo. 
200;  Hunt  V.  Thompson,  61  Mo.  148. 
Nezv      Hampshire.  —  Gleason      v. 
Emerson,  51  N.  H.  405. 

AVzi'  Jersey.  —  Calame  v.  Calame, 
25  N.  J.  Eq.  448. 

New  York.  —  Schififer  v.  Pruden, 
39  N.  Y.  Super.  Ct.  167;  Reynolds  v. 
Reynolds,  24   Wend.   193. 

Ohio.  —  Rice  v.  Lumlcy,  10  Ohio 
St.  596. 

Pt';;;;.fy/z'a;n'a.  —  :Miltimore  v.  Mil- 
timore,  40  Pa.  St.  151. 


Wisconsin.  —  Burdick     z:    Briges. 
II  Wis.  126. 

52.  Forrest  v.  Forrest,  6  Duer 
(N.  Y.)  102;  Allen  v.  McCulloueh, 
2  Heisk.  (Tenn.)  174,  5  Am.  Rep.  27; 
iMarvin  v.  Marvin,  59  Iowa  699,  13 
N.  W.  851 ;  Crane  v.  Fipps,  29  Kan. 
417;  Wood  z'.  Simmons,  20  Mo.  363. 
Where  Wife  Is  Innocent.  —  In 
some  states  the  wife  is  not  barred 
of  her  dower  when  she  is  the  in- 
nocent party,  notwithstanding  the 
absolute  divorce.  And  in  some 
states  she  is  entitled  to  such  dower 
immediately  on  the  divorce,  as 
though  the  husband  were  dead. 
Stilphen  v.  Houdlette,  60  Me.  447; 
Given  v.  Marr,  27  Ale.  212;  Hunt  v. 
Thompson,  61  j\Io.  148;  Merrill  v. 
Shattuck,  55  Me.  370;  Percival  v. 
Percival,  56  Alich.  297,  22  N.  W. 
807;  Gleason  z'.  Emerson,  51  N.  H. 
405- 

In  a  State  Where  Divorce  Allows 
Both  Parties  to  Re-marry,  a  decree 
in  favor  of  the  wife,  with  a  pro- 
vision for  permanent  alimony,  bars 
dower.  Tatro  v.  Tatro,  18  Neb.  395, 
25  N.  W.  571,  53  Am.  Rep.  820. 

Some  statutes  provide  expressly 
that  the  divorced  wife  shall  get  her 
dower  only  upon  her  husband's 
death.     Stilson   v.    Stilson,  46  Conn. 

In  states  which  provide  that  she 
shall  have  her  dower  immediately 
on  the  divorce,  she  is  entitled  to  it, 
even  when  both  have  married  again. 
Lamkin  v.  Knapp,  20  Ohio  St.  454; 
Davol  V.  Howland,  14  Mass.  219; 
Harding  v.  Alden,  9  Me.  140,  23  Am. 
Dec.  549. 

If  the  wife  is  entitled  to  dower 
after  divorce  only  if  innocent,  she 
will  get  no  dower  if  it  is  shown  that 
the  fault  has  been  on  both  sides. 
Cunningham  v.  Cunningham,  2  Ind. 
233. 

53.  Barrett  z:  Faihng,  in  U.  S. 
523.  In  this  case  a  California  di- 
vorce barred  a  wife  of  her  dower 
in  Oregon,  notwithstanding  a  stat- 
ute of  Oregon  gave  an  innocent  wife 
on  divorce  a  one-third  interest  in  her 
husband's  lands. 


Vol."  IV 


876 


DOWER. 


made  by  a  man  before  his  marriage  in  favor  of  his  future  wife 
could  not  be  shown  in  bar  of  dower. ^■^  But  the  statute  of  uses 
made  this  possible  by  providing  for  a  settlement  called  a  legal 
jointure,^^  Neither  could  a  woman  at  common  law  be  bound  by 
any  ante-nuptial  agreement  not  to  claim  dower.^*'  Except  under  the 
provisions  of  some  statutes,  no  settlement  or  agreement  between 
husband  and  wife  is,  even  now,  at  law,  a  bar  to  dower. ^^ 

B.  In  Equity  it  may  be  shown  that  a  widow  has  accepted  a  pro- 
vision in  lieu  of  dower,  the  provision  being  construed  as  an  equitable 
jointure  f^  ante-nuptial  covenants  of  this  nature  have  long  been 
enforced  in  equity.^" 

4.  Post-Nuptial  Settlement.  —  When  a    provision  is    made  by  a 


For  the  rules  under  various  stat- 
utes see 

United  States.  —  Cheely  v.  Clay- 
ton, no  U.  S.  701. 

Maine.  —  Harding  v.  Alden,  9  Me. 
140,   23   Am.    Dec.   549. 

Massachusetts.  —  Barber  v.  Root, 
10  Mass.  260;  Hood  v.  Hood,  no 
Mass.  463. 

Missouri.  —  Gould  v.  Crow,  57  Mo. 

2CO. 

Neiv  York.  — Wait  v.  Wait,  4  N. 
Y.  95 ;  Reynolds  v.  Reynolds,  24 
Wend.  193. 

Oliio.  —  Rice  v.  Lumley,  10  Ohio 
St.  596;  Lamkin  v.  Knapp,  20  Ohio 
St.  454;  Mansfield  v.  Mclntyre,  10 
Ohio  2y. 

Pennsylvania.  —  Colvin  v.  Reed,  55 
Pa.  St.  375;  Elder  v.  Reel,  62  Pa. 
St.  308,  1  Am.  Rep.  414. 

54.  Hastings  v.  Dickinson,  7 
Mass.  153,  5  Am.  Dec.  34;  Vernon's 
Case,  2  Co.  4,  i ;  Vincent  v.  Spooner, 
2  Cush.  (Mass.)  467;  O'Brien  v. 
Elliott,  15  Me.  125,  32  Am.  Dec. 
^2i7)  Logan  v.  Phillips,  18  Mo.  22; 
Jones  V.  Powell,  6  Johns.  Ch.  (N. 
Y.)    194. 

55.  Vernon's  Case,  2  Co.  4,  i ; 
Bigelow  V.  Hubbard,  97  Mass.  195. 

66.  An  agreement  made  by  a 
husband  before  marriage,  with  his 
wife,  by  aid  of  a  trustee,  by  which 
a  certain  sum  of  money  must  be 
paid  to  the  wife  annually  after  the 
husband's  decease,  in  lieu  of  dower, 
will  not  estop  her  from  claiming 
dower.  Gibson  v.  Gibson,  15  Mass. 
106,  8  Am.  Dec.  94 ;  Hastings  v. 
Dickinson,  7  Mass.  153,  5  Am. 
Dec.  34;  Logan  v.  Phillips,  18  Mo. 
22;  Murphy  v.  Murphy,  12  Ohio  St. 
407. 
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57.  Martin  v.  Martin,  22  Ala.  86; 
Andrews  v.  Andrews,  8  Conn.  79; 
Cauley  v.  Lawson,  58  N.  C.  132; 
Zachmann  v.  Zachmann,  201  111.  380, 
66  N.  E.  256;  Murphey  v.  Avery,  21 
N.  C.  25 ;  Murphy  v.  Murphy,  12 
Ohio  St.  407;  Gelzer  v.  Gelzer,  i 
Bail.   Eq.   S.   C.  387- 

58.  Hastings  v.  Dickinson.  7 
Mass.  153,  5  Am.  Dec.  34;  Jordan 
V.  Clark,  81  111.  465 ;'  McGee  v.  Mc- 
Gee,  91  111.  548;  Andrews  v.  An- 
drews, 8  Conn.  79;  Logan  v.  Phillips, 
18  Mo.  22. 

59.  England.  —  Dyke  v.  Rendall, 
2  De  Gex,  M.  &  G.  209. 

Connecticut.  —  Andrews  v.  An- 
drews, 8  Conn.  79. 

Georgia. — Culberson  v.  Culberson, 
2i7  Ga.  296. 

Illinois.  —  McGee  v.  McGee,  91 
111.  548;  Jordan  v.  Clark,  81  111.  46.^- 

Maryland.  —  Naill  v.  Maurer,  25 
Md.  532;  Busey  v.  McCurley,  61  Md. 
436,  48  Am.  Rep.  117. 

Massachusetts.  —  Freeland  v.  Free- 
land,  128  Mass.  509;  Jenkins  v.  Holt, 
log  Mass.  261 ;  Miller  v.  Goodwin, 
8  Gray  542;  Vincent  v.  Spooner,  2 
Cush.  467. 

Missouri.  —  Logan  v.  Phillips,  18 
Mo.  22. 

Ne-iV  Hampshire.  —  Heald's  Peti- 
tion, 22  N.  H.  265. 

Neiv  Jersey.  —  Camden  Mut.  Ins. 
Ass'n  V.  Jones,  22,  N.  J.  Eq.  171- 

North  Carolina.  —  Cauley  v.  Law- 
son,  58  N.  C.  132. 

O/j/o.  —  Murphy  v.  Murphy,  12 
Ohio  St.  407;  Mintier  v.  Mintier,  28 
Ohio   St.  307. 

South  Carolina.  —  Gelzer  v.  Gel- 
zer, I   Bail.  Eq.  387- 

Virginia.  —  Findley  v.   Findley,   n 
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husband  for  his  wife  during  coverture,  in  lieu  of  dozver,  it  must 
be  shown  that  the  wife  elected  to  take  the  provision  f^  and  if  after 
the  death  of  the  husband  she  accepts  the  provision  she  bars  her 
dower  f^  but  if  she  can  show  that  she  has  made  an  election  respect- 


Gratt.  434;  Charles  v.  Charles,  8 
Gratt.  486,  56  Am.  Dec.  155;  Faulk- 
ner V.  Faulkner,  3  Leigh  255,  23  Am. 
Dec.  264. 

But  in  Kohl  v.  Frederick,  115 
Iowa  517,  88  N.  W.  1,055,  it  was 
held  that  where  an  oral  contract 
was  made  before  marriage,  and  prop- 
erly evidenced  by  a  written  contract 
executed  after  marriage,  to  the  effect 
that  in  case  of  the  death  of  either 
of  the  parties  the  survivor  should 
not  inherit  any  claim,  right  or  inter- 
est in  the  estate  of  the  deceased, 
both  parties  having  children  by  for- 
mer marriages,  and  it  being  shown 
by  the  notary  executing  the  instru- 
ment that  he  was  requested  by  both 
the  parties  to  draw  a  contract  which 
would  show  that  each  of  the  parties 
before  marriage  had  released  all 
claim  or  right  of  every  kind  in  the 
estate  of  the  other,  that  the  con- 
tract not  only  excluded  her  from 
taking  any  interest  as  heir  in  the 
estate  of  the  husband,  but  also  ex- 
cluded her  from  taking  a  dower  in- 
terest therein,  as  a  strict  technical 
construction  of  the  word  "  inherit  " 
would  render  the  contract  im- 
perative. 

60.  Georgia.  —  Davis  v.  McDon- 
ald, 42  Ga.  205;  Birch  v.  Anthony,  109 
Ga.  349,  34  S.  E.  561,  77  Am.  St. 
Rep.  379. 

Maine.  —  Lothrop  v.  Foster,  51 
Me.  367;  Davis  v.  Davis,  61  Me.  395- 

Massachusetts.  —  Whitney  v.  Clos- 
son,  138  Alass.  49;  Knowles  v.  Hull, 
99  Mass.  562 ;  Lord  v.  Parker,  3  Al- 
len 127. 

Kebraska.  —  Aultman  v.  Ober- 
meyer,  6  Neb.  260. 

Nexv  York.  —  Savage  v.  O'Ncil,  42 
Barb.  374;  White  v.  Wagner,  25  N. 
Y.  328. 

Nezv  Jersey.  —  Keeler  v.  Tatnall, 
23  N.  J.  L.  62;  White  7'.  White,  16 
N.  J.  L.  202,  31  Am.  Dec.  232. 

Ohio.  —  Conover  v.  Porter,  14 
Ohio  St.  450. 

United  States.  —  Dundas  v.  Hitch- 
cock, 12  How.  256. 

Alabama.  —  Hilliard  z'.  Binford,  10 


Ala.  977;  IMartin  v.  Martin,  22  Ala. 
86 ;  McLeod  v.  McDonnel,  6  Ala.  236. 

Connecticut.  —  Lord  v.  Lord,  23 
Conn.   327. 

Georgia.  —  Tooke  v.  Hardeman,  7 
Ga.  20. 

Maine.  —  Allen  v.  Pray,  3  Fairf. 
138. 

Nezv  Jersey.  —  White  z\  White,  16 
N.    J.  L.  202,  31  Am.  Dec.  232. 

Nezv  York.  —  Jackson  v.  Church- 
ill, 7  Cow.  287,   17  Am.  Dec.  514. 

Pennsylvania.  —  ^IcCullough  v. 
Allen,  3  Yeates  10;  Creascraft  v. 
Wions,  Add.  350. 

Virgi)iia.  —  Higginbotham  v.  Corn- 
well,  8  Gratt.  83,  56  Am.  Dec.  130; 
Dixon  7'.    McCue,    14  Gratt.   540. 

"  Since  the  act  of  March  30,  1874, 
relating  to  married  women  took 
effect,  a  wife  may  make  contracts 
ivith  her  husband  for  lawful  pur- 
poses, and  they  may  be  enforced." 
Hamilton  v.  Hamilton,  89  111.  349. 

"  Husband  and  wife  cannot  con- 
tract independent  of  statute."  Hoker 
V.  Boggs,  63  111.  161. 

"  The  principles  of  the  common 
law  apply  to  declare  contracts  made 
between  husband  and  wife,  after 
marriage,  a  mere  nullity,  for  there  is 
deemed  to  be  a  positive  incapacity  in 
each  to  contract  with  the  other. 
And  while  courts  of  equity  recognize 
this  rule  they  will,  and  do,  under 
particular  circumstances,  give  full 
effect  and  validity  to  such  contracts." 
Blake  v.  Blake.  7  Iowa  46,  in  the 
opinion  of  Wright,   C.  J. 

61.  In  Hieser  v.  Sutter,  195  111. 
378,  63  N.  E.  269 ;  Mannan  v.  Maiman, 
154  Ind.  9,  55  N.  E.  855. 

In  Stoddard  v.  Cutcompt,  41  Iowa 
329,  the  wife  executed  a  written 
contract  agreeing  to  accept  a  sum 
in  lieu  of  dower,  and  the  hus- 
band provided  in  his  will  for 
the  payment  of  this  sum.  After 
his  death  the  wife  claimed  and  re- 
ceived the  money  from  the  adminis- 
trator, giving  him  a  receipt  therefor. 
It  was  held  that  her  conduct 
amounted  to  an  election  to  take  un- 
der   the    will    and     that     she     was 
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ing  the  property  of  her  deceased  husband  under  a  misapprehension, 
equity  will  permit  her  to  make  a  second  one.'^-  In  order  to  estop  her 
it  is  necessary  to  show  that  she  enjoyed  the  provision  in  part  at 
least,  after  her  husband's  deatli.*'^ 

5.  Release  of  Dower  by  the  Wife.  —  A.  In  General.  —  Iri  cases 
of  the  release  of  dower  by  the  wife,  it  must  be  clearly  shown  that 
the  provisions  of  the  statute  are  strictly  complied  with.*'*  A  re- 
lease not  good  at  law  is  not  good  at  all,  and  cannot  be  rectified  in 
equity.*'^ 

B.  Form.  —  Xo  particular  form  of  release  is  required,*'*'  although 


estopped  to   claim  her  dower  in  the 
estate. 

62.  Grain  v.  Cavana,  36  Barb.  (N. 
Y.)  410;  McNeeley  v.  Rucker,  6 
Blackf.  (Ind.)  391 ;  Pusey  v.  Des- 
bouvrie,  3  P.  Wms.  315;  Kidney  V. 
Coussmaker,  12  Ves.  136;  Dillon  v. 
Parker,   i    Swanst.  359. 

63.  Jones  v.  Powell.  6  Johns.  Ch. 
(N.  Y.)  194;  Townsend  v.  Town- 
send,  2  Sandf.  (N.  Y.)  711. 

64.  United  States.  —  Drury  v. 
Foster,  2  Wall.  24. 

Arkansas.  —  Stidham  v.  Matthews, 
29  Ark.  650;  Bowers  v.  Hutchinson, 
67  Ark.  15,  53  S.  W.  399- 

Connecticut.  —  Butler  v.  Bucking- 
ham, 5  Day  492,  5  Am.  Dec.  174. 

Maryland.  —  Grove  v.  Todd,  41 
^Id.  633,  20  Am.  Rep.  76;  Johns  v. 
Reardon,  11  ISId.  465;  Steffev  v. 
Steffev,  19  'MA.  s;  Gebb  v.  Rose,  40 
Md.  387- 

Massachusetts.  —  Mason  v.  Mason, 
140  I\Iass.  63,  3  N.  E.  19- 

Nezu  For^.  —  Wiswall  v.  Hall,  3 
Paiee  313. 

Ohio.  —  Silleman  z>.  Gummins,  13 
Ohio  116;  Connell  v.  Gonnell,  6 
Ohio  353 ;  Brown  z:  Faran.  3  Ohio 
140;  Lessee  of  Good  v.  Zercher,  12 
Ohio  364;  IMeddock  v.  Williams,  12 
Ohio  377;  Garr  v.  Williams,  10  Ohio 
305,   36  Am.   Dec.   87. 

Virginia.  —  Land  v.  Shipp,  98  Va. 
284,  36  S.  E.  391,  SO  L.  R.  A.  560. 

In  Thompson  v.  ]\Iorrow,  5  Serg.  & 
R.  (Pa.)  289,  9  Am.  Dec.  358,  it 
was  held  that  a  wife's  dower  is  not 
barred  by  a  conveyance  in  which  she 
joins  with  her  husband,  unless  it  ap- 
pears that  she  was  privately  exam- 
ined by  the  officer  taking  her  ac- 
knowledgment. 

65.  Stidham  v.  Matthews,  29  Ark. 
650;    Butler   v.    Buckingham,   5    Day 
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(Gonn.)  492;  White  v.  White,  16  N. 
J.  L.  202,  31  Am.  Dec.  232;  Marvin 
z'.  Smith,  A.6  N.  Y.  571;  Wiswall  z'. 
Hall.   3    Paige    (N.   Y.)    313. 

Thus  dower  cannot  be  released  by 
parol,  but  only  by  deed  duly  sealed, 
unless,  of  course,  the  statutes  re- 
quire no   seal. 

Kentucky.  —  Worthington  z:  ]\Iid- 
dleton,  6  Dana  300;  Brovv-n  v. 
Starke,  3  Dana  316. 

Maine.  —  Davis  v.  Davis,  61  Me. 
395;  Lothrop  V.  Foster,  51  Me.  367; 
Sargent  r.  Roberts,  34  Me.  135; 
Manning  v.  Laboree,  33  Me.  343. 

Massachusetts. — Tasker  z\  Bart- 
lett,  5  Gush.  359;  Giles  v.  ]vIoore,  4 
Gray  600. 

Nezc  Jersey.  —  Keeler  v.  Tatnall, 
23  N.  J.  L.  62. 

Oliio.  —  Lessee  of  Foster  z:  Den- 
nison,  9  Ohio   121. 

Pennsyk'ania. — Walsh  z'.  Kellv, 
34  Pa.  St.  84. 

A  release  will  not  be  presumed 
until  twenty  years  after  the  hus- 
band's death.  Barnard  z'.  Edwards, 
4  N.  H.  107,  17  Am.  Dec.  403. 

In  Garr  z:  Williams,  ID  Ohio  305, 
36  Am.  Dec.  87,  it  was  held  that  a 
deed  of  a  feme  covert  not  executed 
according  to  statute  cannot  be  re- 
garded as  an  agreement  to  convey, 
the  specific  performance  of  which 
will  be  decreed  against  her.  A  mis- 
take in  a  married  woman's  deed  will 
not  be  corrected  against  her. 

A  release  will  never  be  presumed 
to  have  been  executed  during  cover- 
ture in  favor  of  one  who  does  not 
claim  under  the  husband,  but  ad- 
versely to  him.  Durham  v.  Angier, 
20  Me.  242;  if  deed  in  which  wife 
joins  to  release  dower  is  set  aside  as 
void,  she  has  her  dower.  Munger  v. 
Perkins,  62  Wis.  499,  22  N.  W.  511. 

66.     Dundas      v.      Hitchcock,      12 
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in  some  states  it  must  be  sho'.vn  that  the  wife  signed  for  the  pur- 
pose of  releasing  her  dower  f  in  other  states  it  is  sufficient  to  show 
that  she  joined  in  or  executed  the  deed  which  carries  all  her 
interest.*^^ 

C.  Revocatiox.  —  The  wife  may  revoke  her  release  at  any  time 
before  delivery  of  the  deed.®®  , 

D.  Joinder  of  Husband.  —  The  husband  must  join  the  wife 
in.  a  release  of  dower  unless  the  statute  expressly  authorizes  her 
to  release  alone/"  but  she  need  not  necessarily  execute  the  deed  at 
the  same  time  with  him."^ 

And  where  she  must  join  with  her  husband,  it  is  sufficient  if  it 
is  shown  that  she  joined  with  his  attorney  in  fact ;''-  or  if  he  be 
insane,  with  his  guardian  or  committee.''^  It  must  be  shown  that 
she  executed  the  release  herself  ;'*  she  cannot  release  by  power  of 
attorney  '/^  and  cannot  leave  blanks  to  be  filled  up  after  the  execu- 
tion J®     If  it  is  shown  that  a  wife  was  insane  when  the  release  was 


How.  (U.  S.)  256;  Meyer  r.  Gossett, 
38  Ark.  377 ;  Davis  v.  Bartholomew, 
3  Ind.  485 ;  Frost  v.  Deering,  21  ]Me. 
156;  Usher  v.  Richardson,  29  Me. 
415;  Stearns  v.  Swift.  8  Pick. 
(Mass.)  532;  Gray  v.  McCune,  23 
Pa.  St.  447- 

67.  AIcFarland  v.  Febiger,  7  Ohio 
194,  28  Am.  Dec.  632 ;  Leavitt  v. 
Lamprey,  13  Pick.  (Alass.)  382,  23 
Am.  Dec.  685 ;  Smith  i'.  Handy,  16 
Ohio  191 ;  Carter  z'.  Goodin,  3  Ohio 
St.  75;  Hall  t:  Savage,  4  ]\Iason  (U. 
S.)  273;  Powell  V-  Monson,  3  Mason 
(U.  S.)   347. 

In  such  case  no  words  of  grant 
are  necessary.  Stearns  v.  Swift,  8 
Pick.    (Mass.)   532. 

68.  In  Catlin  v.  Ware,  9  :\lass. 
218,  6  Am.  Dec.  56,  it  was  held, 
"  Where  in  a  conveyance  by  a  hus- 
band, the  signature  and  seal  of  the 
wife  are  affixed  but  her  name  not 
otherwise  mentioned  in  the  deed, 
she  did  not  thereby  bar  her  right  of 
dower." 

69.  Fowler  v.  Shearer.  7  Mass. 
14;  Goodheart  v.  Goodheart,  63  N. 
J.  Eq.  746,  53  Atl.  135;  Learned  v. 
Cutler,  18  Pick.  (Mass.)  9;  GilHlan 
V.  Swift,  14  Hun  (N.  Y.)  574;  Smith 
V.  Handy,  16  Ohio  191 ;  Daly  v.  Wil- 
lis, 5  Lea  (Tenn.)  100;  Burge  v. 
Smith,  27  N.  H.  332;  Dustin  v. 
Steele,  27  N.  H.  431. 

In  McNeeley  v.  Rucker,  6  Rlackf. 
(Ind.)  391,  it  is  held  that  after  a 
deed  is  signed,  sealed,  acknowledged 
by  husband  and  wife  and  delivered, 


the  wife  cannot  revoke  her  release, 
but  the  inference  is  that  she  could 
have  done  so  had  she  made  her  rev- 
ocation before  the  delivery.  Le- 
land's  Appeal,  13  Pa.  St.  84. 

70.  Moore  v.  Tisdale,  5  B.  Mon. 
(Ky.)    352;    Shaw   v.    Russ,    14   Me. 

432;  Page  V.  Page,  6  Cush.  (Mass.) 
196;  Stearns  r.  Swift,  8  Pick. 
(Mass.)  532;  Rannells  v.  Gerner,  9 
Mo.  App.  =;o6;  Malony  v.  Horan,  12 
Abb.  Pr.  (N.  S.)  (N.  Y.)  289;  Wil- 
ling V.  Peters,  7  Pa.  St.  287. 

The  husband  must  ioin  also  in  re- 
lease of  dower  in  former  husband's 
lands.     Osborn«.  Horine,  19  111.  124. 

71.  Ford  V.  Gregory,  10  B.  Mon. 
(Ky.)  175;  Frost  v.  Deering,  21 
Me.  156;  Newell  v.  Anderson,  7 
Ohio  St.  12 ;  Montgomery  v.  Hobson, 
Meigs   (Tenn.)   437. 

72.  Glenn  v.  Bank  of  United 
States,  8  Ohio  72 ;  Fowler  z\  Shearer, 
7  Mass.  14. 

73.  Rannells  v.  Gerner,  9  Mo. 
App.  506. 

74.  Eslava  v.  Lepretre,  21  Ala. 
504,  56  Am.  Dec.  266;  Frost  v.  Deer- 
ing, 21   Me.   156. 

75.  Shanks  z'.  Lancaster,  5  Gratt. 
(Va.)  no,  50  Am.  Dec.  108;  Dawson 
V.  Shirley,  6  Blackf.  (Ind.)  531; 
Steele  v.  Lewis,  i  B.  Mon.  (Ky.)  48; 
Sumner  z-.  Conant,  10  Vt.  9;  Lewis  v. 
Coxe,  5   Harr.    (Del.)   401. 

76.  Conover  v.  Porter,  14  Ohio 
St.  4=;o;  Drury  v.  Foster,  2  Wall. 
(U.  S.)  24. 
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made,  it  will  be  declared  void  ;'^  if  she  Vv^as  an  infant  her  deed  is 
voidable  but  not  void  ;'^  void  if  the  release  was  made  by  her 
guardian.''^ 

E.  By  Sole  Deed.  —  A  wife  may  release  her  dower  by  her 
sole  deed,  but  if  it  is  shown  that  the  release  was  made  to  her  hus- 
band, it  is  generally  considered  void.^**  Xor  can  the  release  be  to 
a  mere  stranger  f'^  but  it  must  be  to  one  who  holds  in  some  way 
under  the  liusband,^-  as  the  release  operates  by  way  of  estoppel,  and 
an  estoppel  must  be  mutual. ^^ 

F.  CoxsiDERATiON  XeEd  XoT  Be  Showx.  —  It  is  unnecessary  to 
show  consideration  for  a  release ;  the  wife  may  reserve  a  con- 
sideration to  herself,^*  but  none  is  implied.*^  and  a  consideration 
movins:  to  her  husband  is  sufficient.^'^     A  stranger  cannot  avail  him- 


4 


77.  Ex  parte  ^IcElwain,  29  III 
442;  Eslava  V.  Lepretre,  21  Ala. 
504.  56  Am.  Dec.  266. 

78.  "The  deed  of  an  infant  feme 
covert  has  no  greater  effect  than  if 
she  were  unmarried.  The  deed  is 
voidable  but  not  void."  Bool  v.  Mix, 
17  Wend.  (N.  Y.)  119,  31  Am.  Dec. 
285. 

Arkansas.  —  Watson  v.  Billings, 
38  Ark.  278,  42  Am.  Rep.   i. 

Kentucky.  —  Philips  v.  Green,  3 
A.  K.  :Ma"rsh.  7,  13  Am.  Dec.  124; 
Prewit  V.  Graves,  5  J.  J.  Marsh.  115. 

Maine  — \Y&hh  v.  Hall,  35  ]\Ie. 
336;  Adams  v.   Palmer,  51   Me.  480. 

Maryland.  —  Youse  v.  Norcoms.  12 
jMo.  549.  51  Am.  Dec.   17;. 

Ohio.  —  Hughes  v.  Watson.  10 
Ohio  127;  Cresinger  z'.  Welch,  15 
Ohio   156,  45  Am.  Dec.  565. 

Virginia.  —  Thomas  v.  Gammel,  6 
Leigh  9. 

Some  cases  hold  it  void.  Glenn 
V.  Clarke.  53  Md.  580;  Chandler  v. 
McKinney,  6  Mich.  217,  74  Am.  Dec. 
686;  Sanford  v.  McLean,  3  Paige 
(N.  Y.)  117,  23  Am.  Dec.  773\ 
Schrader  v.  Decker,  9  Pa.  St.  14, 
49  Am.  Dec.  538. 

79.  Eslava  v.  Lepretre,  21  Ala. 
504,  56  Am.  Dec.  266. 

80.  Alabama.  —  Martin  z'.  :Martin, 
22  Ala.  86. 

Arkansas.  —  Pillow  v.  Wade,  31 
Ark.  678;  Counts  v.  Markling,  30 
Ark.  17. 

Maine.  —  Rowe  v.  Hamilton,  3  Me. 
63. 

Nezi.'  York.  —  Grain  v.  Cavana,  36 
Barb.  410;  Malony  v.  Horan,  12  Abb. 
Pr.    (N.    S.)    289;    Graham   v.   Van 
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Wyck,  14  Barb.  531 ;  Townsend  v. 
Townsend,  2  Sandf.  711. 

Pevinsylvania.  —  Walsh  v.  Kelly, 
34  Pa.  St.  84. 

JJ'isconsin.  —  Burdick  v.  Briggs, 
II   Wis.   126. 

81.  Arkansas.  —  S  t  i  d  h  a  m  v. 
]\Iatthew3,  29  Ark.  650. 

Illinois.  —  Summers  z\  Babb,  13 
111.  483 ;  Robbins  v.  Kinzie,  45  111. 
354;  Chicago  Dock  Co.  z'.  Kinzie.  49 
111.  289;  La  Framboise  z'.  Grow,  56 
111.  197. 

Maine.  —  Harriman  f.  Gray,  49 
Me.  S37 '-  French  v.  Lord,  69  ]\Ie. 
537- 

Maryland.  — Re'ifi  v.  Horst,  55  :\Id. 

42.       ' 

Xczc  York.  —  Marvin  v.  Smith,  46 
X.  Y.  571 ;  ^lalony  v.  Horan,  12  Abb. 
Pr.   ex.  S.)   289. 

82.  Summers  v.  Babb,  13  111.  483; 
Chicago  Dock  Co.  v.  Kinzie,  49  111. 
289;  Robbins  v.  Kinzie,  45  111.  354; 
Harriman  v.  Grav,  49  Me.  537;  ]Mar- 
vin  z'.  Smith.  46  X.  Y.  571 ;  Reiff  v. 
Horst,  55  Md.  42. 

83.  French  z:  Lord,  69  :\Ie.  537; 
Kitzmiller  v.  Van  Rensselaer,  10 
Ohio  St.  63. 

84.  Hoot  z:  Sorrell,  11  Ala.  ^86; 
Bailey  v.  Litten,  52  Ala.  282;  Reiff 
z:  Horst,  55  Md.  42 ;  :\Iiller  v.  Craw- 
ford, 32  Gratt.    (Va.)   277. 

85.  Hiscock  v.  Jaycox,  12  Nat'l 
Bank  Ree.  507,  citing  Hall  v.  Hall, 
2  McCord  Ch.   (S.  C.)  269. 

86.  Hoot  V.  Sorrell,  11  Ala.  386; 
Bailey  z\  Litten,  52  Ala.  282,  where 
a  verbal  promise  was  made  to  the 
husband  by  one  who  had  purchased 
his    land    at   a    mortgage    sale,    that, 


DOWER. 


881 


self  of  a  release  of  dower,  as  the  estoppel  must  be  mutual  f'  it  can 
be  set  up  only  by  the  husband's  grantee,*^  or  some  one  having  the 
same  rights  as  the  grantee.®® 

G.  Not  Estopped.  —  The  release  does  not  estop  the  wife  from 
setting  up  a  subsequent  title  in  herself  f  nor  can  fraud  be  imputed 
to  her  for  such  release  for  the  reason  that  she  releases  nothing  that 
could  be  taken  by  her  husband's  creditors.**^  The  effect  of  the  release 
is  confined  to  the  property  referred  to."*^  Where  it  is  shown  that  a 
release  of  dower,  in  which  a  wife  has  joined,  has  become  inoperative, 
she  has  dower  as  if  it  had  never  been  executed."^ 

H.  Record  or  Reco\'ERy.  —  In  an  action  of  dower  by  a  widow 
against  the  executors  of  her  husband,  the  record  of  a  recovery  by  the 


upon  the  husband  and  wife  executing 
a  quitclaim  deed  to  him  to  these 
same  lands,  which  were  then  about 
to  be  sold  under  execution,  the  lien 
of  which  was  superior  to  the  mort- 
gage, the  promisor  would  purchase 
at  that  sale  and  give  the  husband 
better  and  easier  terms  of  redeeming 
than  allowed  by  law.  This  was  held 
a  sufficient  consideration  moving  to 
the  husband  to  support  the  wife's  re- 
lease of  dower  and  that  this  consid- 
eration could  be  shown  notwith- 
standing the  deed  expressed  a  nom- 
inal  consideration   in   dollars. 

87.  Robinson  v.  Bates,  3  Mete. 
(Mass.)  40;  Kitzmiller  v.  Van  Rens- 
selaer, 10  Ohio  St.  63. 

88.  In  Dearborn  v.  Taylor,  18  N. 
H.  153,  it  was  held:  "A  release  of 
dower  in  a  mortgage  deed  works  an 
estoppel,  not  only  in  favor  of  the 
mortgagee,  and  the  direct  assignees  of 
the  mortgage,  but  of  those  who  be- 
come entitled,  by  equitable  substitu- 
tion, to  its  benefits."  La  Framboise 
V.  Grow,  56  111.   197. 

89.  Illinois.  —  Blair  v.  Harrison, 
II  111.  384;  Robbins  r.  Kinzic,  45  111. 
354;  Gove  V.  Gather,  23  111.  585. 

Maine.  —  French  v.  Crosby,  61  Me. 
502;  French  v.  Lord,  69  Me.  537; 
Harriman  v.  Gray,  49  Me.  537 ;  Lit- 
tlefield  V.  Crocker,  30  Me.  192 ;  Young 
■:'.  Tarbell,  Z7  Me.  509. 

Massachusetts.  —  Robinson  v. 
Bates,  3  Mete.  40;  Pixley  v.  Bennett, 
II   Mass.  298. 

Mississil>pi.  —  Pinson  v.  Williams, 
23  Miss.  64. 

h'czv  Hampshire.  —  Dearborn  v. 
Taylor,  18  N.  H.  153. 

New  Jersey.  —  Harrison  v.  Eld- 
ridge,  7  N.  J.  L.  392. 
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Neil)  York.  —  Malony  v.  Koran, 
12  Abb.  Pr.   (N.  S.)  289. 

Pennsylvania.  —  Gray  v.  McCune, 
23  Pa.  St.  447, 

Contra.  —  Chase's  Case,  x  Bland 
Ch.  (Md.)  206,  17  Am.  Dec.  277; 
Herbert  v.  Wren,  7  Cranch  (U.  S.) 
370;  Johnson  v.  Hines,  61  Md.  122; 
Chew  V.  Farmers'  Bank,  9  Gill  (Md.) 
361 ;  Elmendorf  v.  Lockwood,  57  N. 
Y.  322;  /;;  re  Bartenbach,  11  Nat'I 
Bank.  Reg.  61. 

90.  Blain  v.  Harrison,  11  111.  384. 

91.  Woodworth  v.  Paige,  5  Ohio 
St.   70. 

.92.  French  v.  Lord,  69  Me.  537; 
Sielen  v.  Franks,  52  Iowa  642,  3  N. 
W.  676;  Davenport  v.  Sovil,  6  Ohio 
St.  459- 

93.  Illinois.  —  Hoppin  7'.  Hoppin, 
96  111.  265;  McKe«  V.  Brown,  43  111. 
130;  Gove  V.  Gather,  23  111.  585; 
Summers  v.  Babb,  13  111.  483. 

A'rn/Hc^y.  —  Lockett  v.  James,  8 
Bush  28. 

Maine.  —  Richardson  v.  Wyman, 
62  Me.  280,  16  Am.  Rep.  459. 

Massachusetts.  —  Robinson  v. 
Bates,  3  T^Ietc.  40;  Stinson  z\  Sum- 
ner, 9  Mass.  143,  6  Am.  Dec.  49. 

Mississippi.  —  Pinson  v.  Williams. 
23  Miss.  64. 

Nezv  Jersey.  —  Frey  v.  Bovlan,  23 
N.  J.  Eq.  90. 

Nezi'  York.  —  Elmendorf  v.  Lock- 
wood,  57  N.  Y.  322 ;  Malony  v. 
Horan,  12  Abb.  Pr.  (N.  Y.)  289; 
Clowes   V.    Dickenson,   5   Johns.    Ch. 

235- 

Ohio.  —  Ridgway  Z'.  Masting.  23 
Ohio  St.  294,  13  Am.  Rep.  251. 

South  Carolina.  —  Rickard  f.  Tal- 
bird.  Rice  Eq.  158. 
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wife  in  an  action  of  covenant  against  the  executors  is  not  admissible 
in  evidence  under  the  plea  of  release  of  dower.®* 

6.  The  Husband's  Bankruptcy  as  a  Bar  of  Dower.  —  Where  a  hus- 
band's voluntary  assignment  can  be  shown  to  bar  dower,  so  also  can 
his  bankruptcy."^ 

7.  By  Act  of  Husband.  —  A.  Before;  Marriage.  —  Any  incum- 
brance shown  to  have  been  placed  upon  a  husband's  property  before 
his  marriage  may  defeat  dower  to  that  extent,  and  it  may  be  shown 
that  a  husband  has  prevented  dower  from  attaching  by  alienating  his 
property  or  by  having  changed  property  subject  to  dower  into  prop- 
erty which  is  not."® 

But  if  it  can  be  shown  that  such  a  disposition  or  change  of  prop- 
erty was  done  in  secret,  it  would  be  a  fraud  on  the  wife,  and  would 


94.  Tn  Bamet  v.  Barnet.  15  Serg. 
&  R.  (Pa.)  72,  16  Am.  Dec.  516, 
which  was  an  action  of  dower 
brought  by  Margaret  Barnet,  widow 
of  Thomas  Barnet,  against  Frederick 
Barnet,  executor,  it  was  said  by  the 
court :  .  .  .  "  The  first  error 
assigned  is  in  the  rejection  of  a 
record  ofifered  in  evidence  by  the 
defendant,  in  an  action  of  covenant, 
brought  by  demandant  against  the  ex- 
ecutors of  her  late  husband,  on  cer- 
tain articles  of  agreement  executed 
previous  to  their  marriage,  by  which 
the  husband  covenanted  that  in  case 
he  and  his  intended  wife  should 
live  together  ten  years  he  would  pay 
her  four  hundred  dollars.  In  this 
action,  damages  were  recovered  for 
breach  of  Thomas  Barnet's  covenant, 
in  not  paying  the  four  hundred  dol- 
lars. This  evidence  was  rightly  re- 
jected for  several  reasons.  It  had 
no  relation  to  the  issue  joined,  viz., 
release  of  dower,  or  no  release  by 
demandant.  It  did  not  purport  to 
be  a  release,  nor  had  it  any  re- 
semblance to  one.  Nor  did  it  con- 
tain any  agreement  on  the  part  of 
the  demandant  to  accept  the  four 
hundred  dollars  in  satisfaction  of 
dower.  If  the  husband  had  died 
within  the  ten  years,  and  his  wife 
had  survived  him,  she  would  have 
taken  no  money  by  this  agreement, 
and  thus,  according  to  the  construc- 
tion contended  for  by  the  defendant, 
she  would  have  lost  both  dower  and 
money.  There  was  no  error  there- 
fore in  rejecting  this  evidence. 

95.  Perkins  v.  McDonald,  10  Lea 
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(Tenn.)  7:^2;  Rhea  v.  Meridith,  6 
Lea  (Tenn.)  605. 

Generally  the  assignee  in  bank- 
ruptcy holds  subject  to  wife's  dower. 
Keller  v.  Michael,  2  Yeates  (Pa.) 
300;  Kennedy  v.  Nedrow,  i  Dall. 
Pa.  415;  Lazear  v.  Porter,  87  Pa.  St. 
513,  30  Am.  Rep.  380;  Porter  v. 
Lazear,  109  U.  S.  84 ;  Speake  v.  Kin- 
ard,  4  S.  C.  54;  Dudley  v.  Easton, 
104  U.  S.  99;  Lawrence's  Appeal,  49 
Conn.  411. 

Contra.  —  Worcester  v.  Clark,  2 
Grant   Cas.    (Pa.)   84. 

96.  England.  —  Lloyd  v.  Lloyd,  2 
Con.  &  L.   (Ir.  Ch.)   592. 

Alabama. —  King  v.  King,  61  Ala. 

479- 

Delaware.  —  Ingram  v.  Morris,  4 
Harr.  iii. 

///mo/.y.  —  Clark  v.  Clark,  183  III. 
448,  56  N.  E.  82. 

Indiana.  —  Adkins  v.  Holmes,  2 
Ind.   197;   Kintner  v.   McRae,  2  Ind. 

453- 

Kentucky.  —  Gully  v.  Ray,  18  B. 
Mon.  107;  Dean  v.  Mitchell,  4  J.  J. 
Marsh.  451  ;  Gaines  v.  Gaines,  9  B. 
Mon.  295,  48  Am.  Dec.  425. 

Maryland.  —  Rawlings  v.  Adams,  7 
Md.  26;  Spangler  v.  Stanler,  i  Md. 
Ch.  36;  Bowie  v.  Berry,  3  Md.  Ch. 
359 ;  Cowman  v.  Hall,  3  Gill  &  J. 
398. 

Massachusetts.  —  Withed  v.  Mal- 
lory,  4  Cush.   138. 

North  Carolina.  —  Houston  v. 
Smith,  88  N.  C.  312. 

Ohio.  —  Rands  v.  Kendall,  15  Ohio 
671. 

Virginia.  —  Heth  v.  Cocke,  i  Rand. 

344- 
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not  affect  her  dower.''^  Where  a  marriage  contract  is  set  up  to 
defeat  a  widow's  right  of  dower,  its  existence  and  contents  must  be 
clearly  proved.^^ 

B.  After  Marriage.  —  Generally  speaking,  it  must  be  shown  that 
the  wife  concurred,  or  no  act  of  a  husband  during  coverture  can 
defeat  dower."^ 

8.  By  Election  to  Take  Something  in  Lieu.  —  Where  provisions  are 
shown  to  have  been  made  in  lieu  of  dower,  the  widow  may 
be  made  to  choose  between  the  provisions  and  her  dower.^ 
And  where  it  is  shown  that  a  husband  has  exchanged  some 
lands  for  others,  a  widow  is  not  entitled  to  dower  in  both,  but  must 
choose  between  the  new  and  original  lands.-  Where  it  is  shown  that 
a  particular  mode  of  election  is  named,  it  must  be  strictly  complied 
with.^  Where  the  time  for  election  is  shown  to  have  expired,  it  is 
apt    to    prove    fatal,    although    equity    may    extend   the   time.*     It 


97.  Michigan.  —  Nye  v.  Patterson, 
35  Alich.  413 ;  Cranson  v.  Cranson,  4 
Mich.  230,  66  Am.  Dec.  534. 

Massachusetts.  —  Gilson  v.  Hutch- 
inson, 120  Mass.  27. 

Missouri.  —  CreceHus  v.  Horst,  il 
Mo.  App.  314;  Hach  v.  RoUins,  158 
Mo.   182,  59  S.  W.  2^2. 

New  York.  —  Swaine  v.  Ferine,  5 
Johns.  Ch.  482,  9  Am.  Dec.  318; 
Pomeroy  v.  Pomeroy,  54  How.  Pr. 
228. 

North  Carolina.  —  Littleton  v.  Lit- 
tleton, 18  N.  C.  2,27. 

Ohio.  —  Ward  v.  Ward.  63  Ohio 
St.  125,  57  N.  E.  1,095,  81  Am.  St. 
Rep.  621. 

Pennsylvania.  —  Killenger  v.  Reid- 
enhauer,  6  Serg.  &  R.  531. 

Tennessee.  —  Brewer  v.  Connell, 
II  Humph.  500. 

Vermont.  —  Jenny  v.  Jenny,  24  Vt. 

324. 

In  Rice  v.  Waddill,  168  Mo.  99, 
67  S.  W.  605,  the  deceased  was  over 
seventy  years  old,  and  being  in  poor 
health  stated  that  he  did  not  ex- 
pect to  live  another  year.  Subse- 
quently he  married  the  plaintiff.  A 
short  time  before  his  marriage  he 
secretly  delivered  deeds  to  most  of 
his  land  to  his  children,  reserving 
a  small  part  which  he  gave  to  the 
plaintiff.  Later,  deceased  went  a\yay 
saying  that  he  was  to  take  medical 
treatment.  While  absent  from  home 
he  disposed  of  a  large  interest  and 
mailed  drafts  which  he  had  received 
in  payment  therefor  to  his  children. 

The    acts    of    generosity    were   the 


first  he  had  shown  toward  his  chil- 
dren and  were  made  with  the  belief 
that  he  had  not  long  to  live,  and 
he  died  in  a  short  time  thereafter. 
In  the  action  of  the  wife  against 
the  grantees  to  recover  the  property 
which  she  alleged  was  conveyed  in 
fraud  of  her  dower  right,  letters 
of  the  husband  to  the  wife  containing 
evidence  that  he  was  secretly  convey- 
ing his  property  were  admissible  in 
evidence.  The  conveyances  were 
held  to  be  in  fraud  of  plaintiff's 
dower  rights  and  consequently  void. 

98.  In  re  Gangwere's  Estate,  14 
Pa.  St.  417,  63  Am.  Dec.  554. 

99.  Crecelius  v.  Horst,  11  Mo. 
App.  304;  Gerry  v.  Stinson,  60  Me. 
186. 

1.  Van  Orden  v.  Van  Orden,  10 
Johns.  (N.  Y.)  30,  6  Am.  Dec.  314; 
Stevens  v.  Smith.  4  J.  J.  Marsh. 
(Ky.)  64,  20  Am.  Dec.  205;  Moslher 
V.  Moslher,  32  Me.  412. 

2.  Wilcox  V.  Randall,  7  Barb.  (N. 
Y.)  633;  Cass  r.  Thompson,  i  N.  H. 
65,  8  Am.  Dec.  36. 

3.  Shaw  V.  Shaw,  2  Dana  (Ky.) 
341 ;  Rayner  v.  Capehart,  9  N.  C. 
375;  Cauflfman  v.  Cauffman,  17  Serg. 
&  R.  (Pa.)  16;  Cox  V.  Rogers,  77 
Pa.  St.  160. 

4.  United  5"/a^r.y.  —  United  States 
V.  Duncan,  4  McLean  99,  25  Fed. 
Cas.   No.   15,002. 

Alabama.  —  Adams  v.  Adams,  39 
Ala.  274. 

Arkansas.  —  Aperson  v.  Bolton,  29 
Ark.  418. 
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must  be  clearly  shown  that  the  election  was  made  by  the  widow,^  for 
she  cannot  elect  by  attorney ;"  and  if  it  is  shown  that  she  is  insane'' 
or  an  infant"  her  election  would  be  void  (unless  provided  by  statute 
that  others  may  elect  for  her.)  Where  it  is  shown  that  the  widow 
died  before  electing,  no  one  can  elect  for  her;"  and  where  it  is  shown 
that  she  married  before  electing,  it  is  not  clear  whether  her  husband 
must  join  in  her  election. ^*^ 

9.  Elopement  or  Adultery.  —  At  common  law,  and  under  most 
statutes,  a  wife's  elopement  and  adultery  may  be  proven  to  defeat 
dower  ;^^  likewise,  clear  proof  of  abandonment  will  defeat  it  in  some 


Florida.  —  Stephens  v.  Gibbes,  14 
Fla.  331. 

Georgia.  —  Nosworthy  v.  Blizzard, 
53  Ga.  668. 

Kentucky.  —  Grider  v.  Eubanks,  12 
Bush  510;  Smither  v.  Smither,  g 
Bush  230;  Shaw  v.  Shaw,  2  Dana 
341. 

Maryland.  —  CoUins  v.  Carman,  5 
Md.  503. 

Mississippi  —  E.v  parte  Moore,  7 
How.  665. 

Missouri.  —  Doughtery  v.  Barnes, 
64  Mo.  159. 

New  Jersey.  —  Dutch  Church  r. 
Ackerman,  i  N.  J.  Eq.  40;  Macknet 
V.  Macknet,  29  N.  J.  Eq.  54. 

New  York.  —  Palmer  v.  Voorhis, 
35  Barb.  479 ;  Howland  v.  Heckscher, 
3  Sandf.  Ch.  519. 

Pennsylvania.  —  Bierer  r.  Bierer, 
92  Pa.  St.  265 ;  Light  z:  Light,  21  Pa. 
St.  407. 

Tennessee.  —  Morrow  v.  Morrow, 
3  Tenn.  Ch.  532 ;  Waterbury  z: 
Netherland,  6  Heisk.  512;  McDaniel 
z'.   Douglas,  6  Humph.  220. 

Vermont.  —  Hathaway  v.  Hatha- 
way, 46  Vt.  234;  Smith  z'.  Smith,  20 
Vt.  270. 

Wisconsin.  —  Zaegel  v.  Kuster,  51 
Wis.  31,  7  N.  W.  781;  Wilber  v. 
Wilber,  52  Wis.  298,  9  N.  W.  162. 

5.  Collins  V.  Carman,  5  Md.  503; 
Hinton  v.  Hinton,  28  N.  C.  274; 
Lewis  V.  Lewis,  29  N.  C.  72 ;  Welch 
V.  Anderson,  28  Mo.  293 ;  Boone  v. 
Boone,  3  Harr.  &  McH.  (Md.)  95  J 
Sherman  v.  Newton,  6  Gray  (Mass.) 

307. 

6.  Hinton  v.  Hinton,  28  N.  C. 
274. 

7.  Kennedy  v.  Johnston,  65  Pa. 
St.  451,  3  Am.  Rep.  650;  Newcomb 
V.  Newcomb,  13  Bush  (Ky.)  544,  26 
Am.  Rep.  222 ;  Collins  v.  Carman,  5 
Md.  503;  Heavenridge  v.  Nelson,  56 
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Ind.  90;  Pinkerton  v.  Sarcent,  102 
Mass.  568;  Lewis  v.  Lewis,  29  N. 
C.  72;  Wright  V.  West,  2  Lea 
(Tenn.)  78,  31  Am.  Rep.  586. 

"  An  election  made  wnile  insane 
may  be  ratified  during  a  lucid  inter- 
val." Brown  v.  Hodgdon,  31  Me. 
65. 

8.  "  Equity  will  elect  for  infants." 
Addison  v.  Bowie,  2  Bland  (Md.) 
606.  "  The  time  for  election  will  be 
extended  till  her  majority."  Bough- 
ton  v.  Boughton,  2  Ves.  Sr.  12. 

9.  Alabama.  —  Donald  v.  Portis, 
42  Ala.  29. 

Indiana.  —  Eltzroth  v.  Binford,  71 
Ind.  455. 

Maryland.  —  Boone  v.  Boone,  3 
Harr.  &  McH.  95;  Collins  v.  Car- 
man, 5  :Md.  503. 

Massachusetts. —  Sherman  v.  New- 
ton, 6  Gray  ^o" ;  Pinkerton  if. 
Sargent,  102  Mass.  568;  Atherton 
V.  Corliss,  lOi  Mass.  40;  Merrill  v. 
Emery,  10  Pick.  507. 

O/i/o.  —  }>Iilliken  v.  Welliver,  t,7 
Ohio  St.  460. 

Pennsylvania.  —  Crozier's  Appeal, 
90  Pa.  St.  384,  35  Am.  Rep.  666. 

Contra.  —  Howland  v.  Heckscher, 
3  Sandf.   Ch.    (N.  Y.)    519- 

10.  Pulteney  v.  Darlington,  7Bro. 
P.  C.  530;  Gretton  v.  Haward,  i 
Swanst.  409;  Davis  v.   Page,  9  Ves. 

Jr.  350. 

11.  Elopement       and       Adultery. 

Tlie  English  Statute  of  Westminster, 
2  (13  Edw.  I,  Stat,  i)  C.  34,  pro- 
vides that  "  if  a  wife  willingly  leave 
her  husband  and  go  away  and  con- 
tinue with  her  adulterer,  she  shall 
be  barred  power  of  action  to  demand 
her  dower  that  she  ought  to  have  of 
her  husband's  lands,  if  she  be  con- 
victed thereupon  ;  except  that  her  hus- 
band willingly  and  without  coercion 
of  the  church  reconcile  her  and  suffer 
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states  ;^2  but  in  order  to  show  that  a  wife  has  defeated  her  dower  by 
an  act  in  the  nature  of  a  contract  during  converture,    it    must    be 


her  to  dwell  with  him,  in  which  case 
she  shall  be  restored  to  her  action. ' 
See  Govier  v.  Hancock,  6  T.  R.  603. 

This  statute  is  not  received  or  is 
not  deemed  to  be  law  in  Mass. 
(Laken  v.  Laken,  2  Allen  45)  ; 
Mo.,  (Lecompte  v.  Wash.,  9  Mo. 
551);  R.  I.  (Bryan  v.  Batcheller,  6 
R-  i-  543,  78  Am.  Dec.  454)  ;  or  Iowa 
(Smith  V.  Woodworth,  4  Dill.  [U. 
S.]  584).  But  it  is  accepted  or  re-en- 
acted in  some  other  states,  not  in  all 
in  identical  terms,  as  for  example, 
S.  C,  (Bell  r.  Nealy,  i  Bail.  L.  312, 
19  Am.  Dec.  686).  N.  H.,  (Cogs- 
well V.  Tibbetts,  3  N.  H.  41)  ;  Minn., 
(Giles  V.  Giles,  22  i\Iinn.  348)  ;  Mo., 
(McAlister  v.  Norvengcr,  54  Mo. 
251);  N.  C,  (Walters  v.  Jordan,  35 
N.  C.  361,  57  Am.  Dec.  558),  or  W. 
Va.,  (Thornburg  v.  Thornburg,  18 
W.  Va.  522).  As  to  N.  Y.,  see  i 
Greenl.  Cruise,  156,  195  and  notes ;  4 
Kent's  Com.  53 ;  Reynolds  v.  Rey- 
nolds, 24  Wend.  193 ;  Schiffer  z'. 
Pruden,  39  N.  Y.  Super.  Ct.  167; 
Cooper  V.  Whitney,  3  Hill  (N.  Y.) 
95- 

Desertion   and   Adultery If  this 

statute  were  modern,  the  words 
"  willingly  leave "  would  seen^i  to 
require  a  separation  through  the 
volition  and  fault  of  the  wife  —  that 
is,  desertion  by  her  —  to  combine 
with  her  living  in  adultery.  But  it 
was  held  in  England  that  a  woman 
driven  from  her  house  by  her  hus- 
band's cruelty  —  a  case  clearly  not 
of  desertion  in  her,  but  more  nearly 
of  desertion  in  him  —  forfeits  her 
dower  by  adultery  without  reconcili- 
ation. In  Woodward  v.  Dowse,  10 
C.  B.  N.  S.  722,  it  was  held  by 
Willis,  J.,  "  The  best  construction  of 
the  statute  seems  to  be  that  the  leav- 
ing sponte  is  not  of  the  essence  of 
the  offense  which  leads  to  the  for- 
feiture. It  is  enough,  if,  having  left 
her  husband's  house,  the  woman 
afterwards  commits  adultery."  The 
law  is  shown  to  be  thus  settled  by 
Coke,  (2  Inst.  435),  but  in  Canada 
(Graham  v.  Law,  6  U.  C.  C.  P.  310), 
where  the  husband  deserted  his  wife, 
and  she  then  lived  in  adultery,  she 
was  held  not  to  be  barred,  and  there 


are  decisions  in  the  United  States 
tending  to  show  the  law  to  be  so 
settled  here.  Cogswell  v.  Tibbetts, 
3  N.  H.  41.  According  to  a  Dela- 
ware case,  a  wife  does  not  forfeit 
dower  by  eloping  from  her  husband 
and  living  in  adultery,  if  the  hus- 
band was  guilty  of  adulterv  and 
caused  her  to  leave  him  by  his 
cruelty,  neglect  and  abandonment. 
Rawlins  v.  Buttel,  i  Houst.  (Del.) 
224. 

Living  in  Adultery.  —  Under  the 
words,  "  if  the  wife  shall  have  left 
her  husband  and  shall  be  living  at 
the  time  of  his  death  in  adultery, 
she  shall  take  no  part  of  the  estate 
of  her  husband,"  one  was  adjudged 
not  to  be  barred  where  there  was 
but  a  single  adulterous  act.  Gaylor 
V.  AIcHenry,  15  Ind.  383 ;  Earle  v. 
Earle,  9  Tex.  630;  Sistare  v.  Sistare, 
2  Root  (Conn.)  468;  Potier  v.  Bar- 
clay,  15  Ala.  439. 

Phillips  V.  Wiseman,  131  N.  C. 
402,  42  S.  E.  861.  A  wife  who 
commits  adultery,  and  is  not  living 
with  her  husband  at  the  time  of  his 
death,  is  deprived  of  her  dower 
rights  by  the  express  provisions  of 
code,  §2,102,  though  the  husband 
first  abandoned  her  and  commenced 
to  live  with  another  woman. 

In  Sergent  v.  North  Cumberland 
Mfg.  Co.,  22,  Ky.  L.  Rep.  2,226,  66 
S.  W.  1,036,  it  is  held  that  the 
adultery  of  the  wife  does  not  bar  her 
claim  to  dower  where  she  continues 
to  live  with  her  husband,  under  the 
Kv.  bt.,  §2,133. 

It  is  held  in  McQuinn  v.  McQuinn, 
22  Ky.  L.  Rep.  1,770,  61  S.  W.  358, 
that  a  wife  who  lives  in  adultery  in 
the  husband's  home  during  his  en- 
forced absence  forfeits  her  right  to 
dower. 

12.  In  Stuart  v.  Neely,  50  W.  Va. 
508,  40  S.  E.  441,  it  is  held  that  a 
wife  is  justified  in  leaving  and  living 
separate  and  apart  from  a  husband 
who  has  become  an  habitual  drunk- 
ard, and  she  will  not  thereby  be 
barred  of  her  dower  in  his  estate. 

Thornburg  v.  Thornburg,  18  W. 
Va.  S22,  as  provided  in  Code  of  i860, 
Ch.  '100,   §7. 
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clearly  shown  that  the  statute  prescribes  such  an  act.^^ 

10.  Estoppel.  —  Where  an  estoppel  is  set  up  in  bar  of  dower 
during  coverture  it  must  be  clearly  shown  to  have  been  by  the 
execution  of  a  release.'*  After  the  husband's  death  she  is  sid  juris, 
and  may  lose  her  estate  by  estoppel. ^^ 

Adverse  possession  set  up  against  the  husband's  lands  during 
coverture  cannot  be  shown  to  bar  the  wife's  dower/®  as  her  interest 
is  not  vested  until  his  death.'^ 

11.  Limitations.  —  Where  the  statute  of  limitations  is  set  up  to 
bar  a  widow's  dower,  it  will  not  apply  for  particular  reasons  in 


13.  As   stated  supra   Part  II,  §  5. 

14.  Martin  v.  Alartin,  22  Ala.  86; 
Chicago  Dock  Co.  v.  Kenzie,  49  111. 
289;  Worthington  v.  Middleton,  6 
Dana  300;  Reifif  v.  Horst,  25  Md. 
42;  McFarland  v.  Febiger,  7  Ohio 
194,  28  Am.  Dec.  632;  Carter  v. 
Goodin,  3  Ohio  St.  75 ;  Leavitt  v. 
Lamprey,  13  Pick.  (]\Iass.)  382,  23 
Am.  Dec.  685;  Smith  v.  Handy,  16 
Ohio  191. 

15.  Jones  v.  Powell,  6  Johns.  Ch. 
(N.  Y.)  194;  O'Brien  v.  Elliott,  15 
Me.  125,  32  Am.  Dec.  137;  Con- 
nolly V.  Braustler,  3  Bush  (Ky.) 
702,  96  Am.  Dec.  278;  Sweaney  v. 
Mallory,  62  Mo.  485;  Hart  v.  Giles, 
67  Mo.  17s;  McLanahan  v.  Griffin, 
168  111.  31,  48  N.  E.  315- 

In  Dougrey  v.  Topping,  4.  Paige 
(N.  Y.)  94.  where  a  widow  as  ad- 
ministratrix of  her  deceased  hus- 
band's estate  sold  the  property  under 
a  surrogate's  order,  in  which  estate 
she  was  entitled  to  dower,  and  in  the 
term  of  sale  it  was  stated  that  a 
clear  and  satisfactory  title  would  be 
given  and  the  purchaser  paid  the 
full  value  of  the  premises  under  a 
belief  that  he  was  obtaining  a  per- 
fect title,  it  was  held  that  the 
silence  of  the  administratrix  as  to 
her  claim  of  dower  was  such  a  fraud 
upon  the  purchaser  as  to  preclude 
her  from  afterwards  setting  up  such 
claim  against  him  or  his  assigns. 

In  Ellis  V.  Diddy,  I  Ind.  561,  where 
a  widow  brought  an  action  for 
dower,  the  defendant  claimed  that 
at  the  sale  the  petitioner  was  pres- 
ent and  acquiesced  in  the  proceedings 
and  that  he  was  assured  by  the  com- 
missioner and  the  petitioner  that  he 
would  acquire  a  perfect  title  to  the 
land  free  from  all  incumbrances, 
whereupon  he  paid  full  value  for  the 

Vol.  IV 


land.  The  court  held  that  the  de- 
fendant having  shown  that  the  peti- 
tioner "  stood  by  "  and  saw  the  lands 
sold,  such  circumstances  were  suffi- 
cient to  make  it  fraudulent  in  her 
now  to  assert  a  claim  for  dower. 

In  Foley  v.  Boulware,  86  Mo.  App. 
674,  the  plaintiff  seeks  to  recover 
her  dower  out  of  sixty  acres  of  land 
\vhereof  her  husband  died  seized. 
This  land  was  sold  under  an  order 
of  the  probate  court  in  which  the 
estate  was  administered  to  pay  the 
deceased  husband's  debts,  and  was 
bought  by  the  defendant.  The  de- 
fense is  that  the  widow  is  estopped 
to  maintain  the  action,  because  she 
sold  the  land  as  administratrix  with- 
out giving  notice  of  or  asserting  any 
claim  of  dower.  There  is  no  evi- 
dence that  the  plaintiff  made  any 
representation  whatever.  The  court 
held :  "  In  such  cases  the  essential 
elements  of  an  estoppel  in  pais  must 
exist.  There  must  have  been  a  false 
representation  of  material  facts  made 
to  the  party  who  did  not  know  them, 
or  a  concealment  of  them,  for  the 
purpose  of  inducing  him  to  act  rely- 
ing upon  such  representation,  or  an 
impression  left  by  the  concealment, 
and  he  must  have  acted  to  his  detri- 
ment. There  is  no  legal  obligation 
upon  the  widow  to  inform  the  pur- 
chaser at  executor's  sale  of  her  right 
of  dower. 

16.  Moore  v.  Frost,  3  N.  H.  126; 
Williams  v.  Williams,  89  Ky.  381 ; 
Durham  v.  Angier,  20  Me.  242;  Tay- 
lor V.  Lawrence,  148  111.  388.  36  N. 
E.  74;  Hart  V.  McCollum,  28  Ga. 
478. 

17.  :\Ioore  v.  INIayor,  8  N.  Y.  no. 
59  Am.  Dec.  473.  "  Dower  until 
death  of  husband  is  merely  an  in- 
choate  interest." 
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some  states/*  while  in  others  it  does  apply^''  if  pleaded  in  bar, 

12.  Laches.  —  Where  the  statute  of  limitations  does  not  apply, 
laches  may  be  a  bar  in  equity.^*' 

13.  By  Eminent  Domain.  —  Where  a  husband's  lands  are  taken  by 
right  of  eminent  domain  dower  is  defeated,^^  and  also  where  a 
husband  voluntarily  dedicates  land  to  public  uses.^^  Where  land  is 
taken  by  eminent  domain  during  coverture  no  allowance  is  made,-' 


18.  Tooke  z'.  Hardeman,  7  Ga.  20; 
Phares  v.  Walters,  6  Iowa  106;  Ralls 
V.  Hughes,  I  Dana  (Ky.)  407; 
Browne  v.  Moore,  74  Mo.  633 ;  Camp- 
bell V.  ]Murphy,  55  N.  C.  357. 

Alabama.  —  Ridgway  v.  McAlpine, 
31  Ala.  458;  Owen  v.  Campbell,  32 
Ala.  521. 

Arkansas.  —  Livingston  v.  Coch- 
ran, 2,2,  Ark.  294. 

Montana.  —  Lynde  v.  Wakefield,  19 
IMont.  23,  47  Pac.  5. 

Ncii.'  Hampshire.  —  Moore  v. 
Frost,  3  N.  H.  127;  Barnard  v.  Ed- 
wards, 4  N.  H.  107,  17  Am.  Dec.  403. 

Nezv.  York.  —  Jones  v.  Powell.  6 
Johns.  Ch.  194;  Hogle  v.  Stewart,  8 
Johns.    104. 

North  Carolina.  ' —  Simonton  v. 
Houston,   78   N.   C.   408. 

19.  Alabama.  —  !\Iartin  v.  Martin, 
35  Ala.  560. 

Georgia.  —  Chapman  v.  Schroeder; 
ID  Ga.  321. 

Illinois.  —  Owen  v.  Peacock,  38 
111.  33. 

lozva.  —  Rice  v.  Nelson,  27  Iowa 
148. 

Kentucky.  —  Ralls  v.  Hughes,  i 
Dana  407;  Winchester  v.  Keith,  24 
Ky.  L.  Rep.  1.033,  70  S.  W.  664; 
Kinsolving  v.  Pierce.  18  B.  Mon. 
782. 

Maine.  —  Durham  v.  Angier,  20 
Me.  242. 

Maryland.  —  Spencer  v.  Weston,  18 
N.  E.  213;  Chew  V.  Farmers'  Bank, 
9  Gill  631. 

Michigan.  —  Moross  v.  Moross,  9 
Detroit  Leg.  N.  569,  93  N.  W.  247. 

Mississippi.  —  Torrey  v.  Minor,  i 
Smed.  &  M.  489- 

Nebraska.  —  Beall  v.  ]\IcMenemy, 
63  Neb.  70,  88  N.  W.  134,  93  Am. 
St.  Rep.  427. 

Nezv  Hampshire.  —  Robie  v.  Flan- 
ders, 23  N.  H.  524. 

Nezi.'  Jersey.  —  Conover  v.  Wright, 
6  N.  J.  Eq.  613,  47  Am.  Dec.  213; 
Berrien  v.  Conover,  16  N.  J.  L.  107. 


Nezi.'  York.  —  Hitchcock  v.  Har- 
rington, 6  Johns.  (N.  Y.)  290,  5  Am. 
Dec.  229. 

0/j/o.  —  Tuttle  V.  Wilson.  10  Ohio 
24 ;  Larrowe  v.  Beam,  10  Ohio  498. 

Pennsvk'ania.  —  Care  z\  Keller,  jj 
Pa.  St.  487. 

South  Carolina.  —  Wilson  v.  Mc- 
Lcnaghan,  i  McMull.  Eq.  35 ;  Gas- 
ton V.  Gaston,  2  Rich.  Eq.  i ;  Stoney 
V.  Bank  of  Charleston,  i  Rich.  Eq. 
275- 

Tennessee.  —  Carmichael  v.  Car- 
michael,  5   Humph.  96. 

20.  Alabama.  —  Barksdale  v.  Gar- 
rett, 64  Ala.  277.  38  Am.  Rep.  6. 

Georgia.  —  McLaren  v.  Clark,  62 
Ga.  106. 

Kentucky.  —  Ralls  v.  Hughes,  i 
Dana  407 ;  Robinson  v.  Miller,  2  B. 
]\Ion.  284. 

Maryland.  —  Chew  z'.  Farmers' 
Bank,  9  Gill  361  ;  Steiger  v.  Hillen,  5 
Gill  &  J.  121 ;  Kiddall  v.  Trimble,  i 
^1(1.  Ch.  143- 

O/u'o.  —  Tuttlc  f.  Wilson,  10  Ohio 

24- 

21.  Illinois.  —  Bonner  T'.  Peterson, 
44  111-  253. 

Indiana.  —  Duncan  v.  Terre  Haute, 
85  Ind.   104. 

Maine.  —  French   v.   Lord,   69   Me. 

537- 

Massachusetts.  — ■  Nye  v.  Taunton 
B.   R.   Co..   113   Mass.  277. 

Kcz\.'  Jersey.  —  Wheeler  v.  Kirt- 
land,  27  N.  J.  Eq.  534- 

Nezv  York.  —  Simar  v.  Canaday, 
53  N.  Y.  298.  13  Am.  Rep.  523; 
^loore  V.  Mayor,  8  N.  Y.  no,  59 
Am.   Dec.  473. 

Ohio.  —  Weaver  v.  Gregg,  6  Ohio 
St.  547,  67  Am.  Dec.  355;  Guynne  z-. 
Cincinnati,  3  Ohio  24,  17  Am.  Dec. 
576. 

22.  Venable  v.  Wabash  W.  R.  Co., 
112  Mo.  103,  20  S.  W.  493.  18  L.  R. 
A.  68;  Baker  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  122  :\Io.  396,  30  S.  W.  301. 

23.  French  z\   Lord,  69  INIe.   537. 
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but  when  taken  after  the  husband's  death  dower  is  allowed  out 
of  the  damages.^* 

14.  Husband's  Estate  Defeated  by  Paramount  Title.  —  Where  a 
husband's  estate  is  terminated,  as  where  he  held  a  defeasible  title ; 
is  evicted  by  a  title  paramount  f^  or  the  estate  is  terminated  as  a 
base  fee,^®  the  wife's  dower  is  defeated,  for  her  estate  is  no  better 
than  that  held  by  the  husband. ^^  Dower  will  not  be  defeated  by  a 
conditional  limitation  by  way  of  executory  devise.-^ 

15.  By  Sale  Under  a  Judgment  Against  Husband.  —  At  the  com- 
mon law  a  widow's  right  to  dower  in  the  lands  of  which  her  husband 
was  seized  during  their  coverture  was  superior  to  the  claims  of  a 
creditor  thereto,  obtained  by  a  sale  under  a  judgment  against  the 
husband.-^  But  where  it  is  shown  that  the  sale  takes  place 
under  a  lien  prior  to  dower,  dower  is  defeated.  Where  the  sale 
is  shown  to  have  taken  place  after  the  husband's  death,^°  the  wife 
may  have  dower  out  of  the  net  proceeds. ^^  Actions  of  this  kind 
may  be  defeated  in  some  states  by  the  wife  or  widow  showing  that 
she  was  not  made  a  party  to  the  suit,^^  though  this  is  not  always 
essential. ^^ 


In  :Moore  v.  }iIayor,  8  N.  Y.  no, 
59  Am.  Dec.  473,  it  was  held,  con- 
demnation of  lands  to  public  use, 
under  right  of  eminent  domain,  dis- 
charges any  inchoate  right  of  dower 
in  the  wife  of  the  owner  of  the  fee, 
and  though  no  separate  compensation 
is  made  to  her,  she  cannot,  after  her 
husband's  death,  recover  dower  in 
the  lands  taken.  And  see  note,  59 
Am.  Dec.  475 ;  Simar  v.  Canaday,  53 
N.  Y.  298,  13  Am.  Rep.  523. 

24.  Bonner  v.  Peterson,  44  111. 
253;  French  v.  Lord,  69  Me.  537. 

25.  Toomey  v.  McLean,  125  Mass. 
122. 

26.  Jackson  v.  Kip,  8  N.  J.  L.  241. 

27.  Norwood  v.  Marrow,  20  N.  C. 
442. 

28.  ;\Iilledge  v.  Lamar,  4  Des.  (S. 
C.)  617;  Hatfield  v.  Sneden,  54  N. 
Y.  280;  Evans  v.  Evans,  9  Pa.  St. 
190;  Kennedy  v.  Kennedy,  29  N.  J. 
L.  185;  Northcut  z\  Whipp,  12  B. 
Mon.  (Ky.)  65;  Jones  v.  Hughes, 
27  Gratt.  (Va.)  560;  Jackson  v.  Kip, 

8  N.  J.  L.  241. 

Contra.  —  Edwards  v.  Bibb,  54 
Ala.  475- 

29.  Combs  V.  Young.  4  Yerg. 
(lenn.)  218,  26  Am.  Dec.  225;  Lewis 
V.  Smith,  II  Barb.  (N.  Y.)  152,  9 
N.  Y.  502;  Gardiner  v.  Miles.  5 
Gill    (Md.)    94;    Stinson  v.   Sumner, 

9  Mass.  143,  6  Am.  Dec.  49. 
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30.  Helms  v.  Love,  41  Ind.  210; 
Kent  V.  Taggart,  68  Ind.  163 ;  Kolden 
V.  Baggess,  20  W.  Va.  62;  Olmstead 
V.  Blair,  45  Iowa  42. 

31.  Hinchman  v.  Stiles,  9  N.  J. 
Eq.  361 ;  Mantz  v.  Buchanan,  i  Md. 
Ch.  202. 

32.  California.  —  Anthony  v.  Nye, 
30  Cal.  401. 

Connecticut.  —  Goodwin  v.  Keney, 
49  Conn.  563. 

Illinois.  —  Stephens  v.  Bichnell, 
2/  111.  444,  81  Am.  Dec.  242. 

Indiana.  —  Kissel  r.  Eaton,  64  Ind. 
248. 

Kentucky.  —  Tisdale  v.  Risk,  7 
Bush  139. 

Massachusetts.  —  Lamb  v.  Mon- 
tague, 112  Mass.  352. 

Michigan.  —  Greiner  v.  Klein,  28 
Mich.   12. 

Mississippi.  —  Byrne  v.  Taylor,  46 
Miss.  95. 

Nezi.'  York.  —  Merchants'  Bank  v. 
Thomson,  55  N.  Y.  7;  Jordan  v.  Van 
Epps,  19  Hun  526. 

Ohio.  —  Ketchum  v.  Shaw,  28  Ohio 
St.  503;  Parmenter  v.  Blinkley,  28 
Ohio  St.  32. 

I'irginia.  —  Robinson  v.  Shacklett, 
29  Gratt.  99. 

33.  Jackson  v.  Edwards,  7  Paige  ( N. 
Y.)  386;  Van  Gelder  v.  Post,  2  Edw. 
Ch.  (N.  Y.)  577;  Rank  v.  Hanna,  6 
Ind.  20;  Greiner  v.  Klein,  28  Mich.  12. 


DRUNKENNESS.— See  Intoxication. 


DUES. —  See  Corporations;  Insurance. 
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Scope  Note.  —  This  article  includes  generally  all  cases  where  a 
person  is  coerced  into  paying  money  or  entering  into  a  contract  or 
obligation,  by  threats  of  injury  to  his  person  or  property,  or  by 
actual  arrest  or  imprisonment. 

It  excludes  confessions  in  criminal  actions,  crimes  committed 
under  the  coercion  of  a  third  party,  duress  as  an  element  in  the 
crime  of  rape,  extortion  of  official  fees,  unlawful  rescue  of  prisoners 
by  duress  of  public  officers,  undue  influence  in  the  execution  of  wills. 


I.  NATURE  OF  THE  aUESTION. 

1.  ftuestion  for  the  Jury.  —  The  question  of  duress  is  one  for  the 
jury  under  proper  instructions  from  the  court.^ 


1.     ftuestion  for  the  Jury. 

England.  —  De  Tastet  z'.  Carroll, 
I  Stark.  N.  P.  88;  Cadaval  v.  Col- 
lins. 4  Ad.  &  E.  858. 

United  States.  —  Foy  v.  Talburt,  5 
Cranch  C.  C.  124,  9  Fed.  Cas.  No. 
5,020. 

Alabama.  —  Hatter  v.  Greenlee,  i 
Port.  222,  26  Am.  Dec.  370. 

Arkansas.  —  Bosley  v.  Shanner,  26 
Ark.  280. 

Colorado.  —  Kellogg  v.  Kellogg,  21 
Colo.  181,  40  Pac.  358. 

Connecticut.  —  Cobb  v.  Charter,  s^ 
Conn.  358,  87  Am.  Dec.  178. 

Georgia.  —  Hughie  v.  Hammett, 
105  Ga.  368,  31   S.  E.  109. 

Idaho.  —  Bryan  v.  ]Montandon,  6 
Idaho  352,  55  Pac.  6!;o. 

Illinois.  —  Pemberton  v.  Williams, 
87  111.  15;  Overstreet  v.  Dunlap,  56 
111.  App.  486. 

Indiana.  —  Adams  v.  Stringer,  78 
Ind.  175- 

Iowa.  —  James  v.  Dalbey,  107  Iowa 
463,  78  N.  W.  51- 

Kansas.  —  Gabbey  v.  Forgeus,  38 
Kan.  62,  IS  Pac.  866. 

Mam^.  —  Soule  v.  Bonney,  37  Me. 
128. 

Massachusetts.  —  Silsbee  v.  Web- 
ber, 171  Mass.  378,  50  N.  E.  555. 

Michigan.  —  Cribbs  v.  Sowle,  87 
Mich.  340,  49  N.  W.  587,  24  Am.  St. 
Rep.   166. 

Missouri.  —  Holmes  v.  Hill,  19  Mo. 

159- 

Nebraska.  —  Horton     v.    Bloedorn, 

37  Neb.  666.  56  N.  W.  321. 

A'ew  Hampshire.  —  Alexander  v. 
Pierce,  10  N.  H.  494- 

Kew  York.  —  Barrett  v.  Weber, 
125  N.  Y.  18,  25  N.  E.  1,068. 
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North  Carolina.  —  Simmons  v. 
Mann,  92  N.  C.   12. 

O/iio.  —  Springfield  F.  &  M.  Ins. 
Co.  V.  Hull,  51  Ohio  St.  270,  37  N. 
E.  1,116,  46  Am.  St.  Rep.  571,  25 
L.  R.  A.  37- 

Oregon.  —  Schoellhamer  v.  Ro- 
metsch,  26  Or.  394,  38  Pac.  344- 

Pennsylvania.  —  Avery  v.  Layton. 
119  Pa.  St.  604,  13  Atl.  528. 

Soutli  Carolina.  —  Benjamin  v. 
Drafts,  44  S.  C.  430,  22  S.  E.  470. 

South  Dakota.  —  McCormack  v. 
Volsack,  4  S.  D.  67,  55  N.  W.  i45- 

Tennessee.  —  Pride  v.  Baker, 
(Tenn.),  64  S.  W.  329. 

Texas.  —  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  331,  43  S.  W.  529. 

Vermont.  —  Brownell  v.  Talcott, 
47  Vt.  243. 

Wisconsin.  —  Rochester  Macn. 
Tool  Works  v.  Weiss,  108  Wis.  545. 
84  N.  W.  866. 

"  When  there  is  no  arrest,  no  irn- 
prisonment,  no  actual  force,  and  it 
is  claimed  that  a  promise  was  ob- 
tained by  duress  per  niinas,  then 
whether  or  not  the  promise  was  ob- 
tained by  duress  must  usually  be  a 
question  of  fact,  and  the  question 
cannot  be  determined  as  one  of  law." 
Dunham  v.  Griswold,  100  N.  Y.  224, 
3  N.  E.  76. 

The  only  evidence  of  duress  was 
a  threat  to  institute  foreclosure  pro- 
ceedings if  defendants  failed  to  re- 
new their  past-due  paper.  Held, 
that  this  does  not  constitute  fraud 
or  duress  in  law.  Stout  v.  Judd,  10 
Kan.  App.  579,  63  Pac.  662 

In  Buford  v.  Louisville  &  N.  K. 
Co.,  82  Ky.  286,  it  was  held  error 
for  the  trial  court  to  take  the  ques- 
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2.  Rule  as  to  Reasonable  Firmness.  —  Many  authorities  consider  it 
a  question  of  fact  in  each  case,  whether  the  threats  or  menaces  were 
such  as  would,  under  the  circumstances,  overcome  the  will  of  a 
person  of  ordinary  firmness.^ 

3.  Later  Rule.  —  But  later  authorities  attack  this  rule  as  being 
unsound.^ 


tion  of  duress  away  from  the  jury 
and  instruct  them  peremptorily  to 
find   for  the  appellee. 

But  in  Knapp  v.  Hyde,  6o  Barb. 
(N.  Y.)  8o,  the  court  refused  to  sub- 
mit the  question  of  duress  to  the 
jury  as  one  of  fact. 

2.  Rule  as  to  Reasonable  Firm- 
ness—  United  States.  —  Brown  v. 
Pierce,  7  Wall.  205 ;  French  v.  Shoe- 
maker, 14  Wall.  314;  United  States 
V.  Huckabee,   16  Wall.  414. 

Arkansas.  —  Bosley  v.  Shanner,  26 
Ark.  280. 

Connecticut.  —  Barrett  v.  French,  I 
Conn.  354,  6  Am.  Dec.  241. 

Illinois.  —  Bane  v.  Detrick,  52  111. 
19;  Youngs  V.  Simm,  41  111.  App.  28; 
Overstreet  v.  Dunlap,  56  111.  App. 
486. 

lozva.  —  Kennedy  v.  Roberts,  105 
Iowa  521,  75  N.  W.  363;  James  v. 
Dalbey,  107  Iowa  463,  78  N.  W.  51. 

Kansas.  —  McCormack  v.  Dalton, 
53  Kan.  146,  35  Pac.  1,113. 

Maine.  —  Harmon  v.  Harmon,  61 
Me.  227,  14  Am.  Rep.  556. 

Massachusetts.  —  Foss  v.  Hildreth, 
10  Allen  76;  Morse  v.  Woodworth, 
155  Mass.  233,  29  N.  E.  525. 

Michigan.  —  Detroit  Nat.  Bank.  v. 
Blodgett,  115  Mich.  160.  73  N.  W. 
120,  885. 

Minnesota.  —  Flanigan  v.  JNIinne- 
apolis,  36  Minn.  406,  31  N.  W.  359. 

Missouri.  —  Buchanan  v.  Sahlein, 
9  Mo.  App.  552 ;  Wilkerson  v.  Hood, 
65  Mo.  App.  491. 

Nebraska.  —  Horton  v.  Bloedorn, 
37  Neb.  666.  56  N.  W.  321 ;  First 
Nat.  Bank.  v.  Sargent,  (Neb.),  91 
N.  W.  595. 

New  Mexico.  —  McDonald  v.  Carl- 
ton, I  N.  M.  172. 

Neri.<  York.  —  Foshay  v.  Ferguson, 
5  Hill  154. 

Tennessee.  —  McSween  7'.  Miller, 
I  Heisk.  104;  Johnson  v.  Roland,  2 
Baxt.  203. 

Vermont.  —  Brownell  v.  Talcott, 
47  Vt.  243. 


Virginia.  —  Keckley  v.  Union 
Bank,  79  Va.  458. 

IVest  Virginia.  —  Simmons  v. 
Trumbo,  9  W.  Va.  358. 

IVisconsin.  —  Kruschke  v.  Stefan, 
83  Wis.  373,  53  N.  W.  679. 

Wyoming.  —  Barrett    v.    Mahnken, 
6  Wyo.  541,  48  Pac.  202.  71  Am.  St. 
Rep.  593. 
3.     Later  Rule. 

Massachusetts.  —  Silsbee  v.  Web- 
ber,  171   Mass.  378,  50  N.  E.  555. 

Montana.  —  Rossiter  v.  Loeber,  18 
i\Iont.  372,  45   Pac.  560. 

Ohio.  —  Springfield  F.  &  M.  Ins. 
Co.  V.  Hull,  51  Ohio  St.  270,  37  N. 
E.  1,116,  46  Am.  St.  Rep.  571,  25 
L.  R.  A.  37. 

Oregon.  —  Parmentier  v.  Pater,  13 
Or.  121,  9  Pac.  59;  Schoellhamer  v. 
Rometsch,  26  Or.  394.  38  Pac.  344. 

Pk-nnsylvania.  —  Jordan  v.  Elliott, 
IS   Cent.  Law  Jr.  232. 

Texas.  —  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  331,  43  S.  W.  529. 

IVisconsin.  —  Galusha  v.  Sherman, 
105  Wis.  263,  81  N.  W.-495,  47  L. 
R.  A.  417;  Rochester  Mach.  Tool 
Works  V.  Weiss,  108  Wis.  545,  84 
N.  W.  866. 

Statement  of  the  Doctrine "But 

these  rules  do  not  seem  to  have  any 
regard  to  the  condition  of  the  mind 
of  the  person  acted  upon  by  the 
threat,  or  to  take  into  consideration 
the  age,  disposition  or  intellect  of 
the  person  so  threatened ;  and  leave 
the  old  and  ignorant,  the  weak  and 
the  timid,  at  the  mercy  of  the  bully 
or  the  scoundrel  who  operates  upon 
their  fears  to  extort  money  from 
them.  .  .  .  Nor  is  it.  in  my 
opinion,  the  true  policy  of  the  law 
to  make  an  arbitrary  and  unyielding 
rule  in  such  cases  to  apply  to  all 
alike,  without  regard  to  age.  sex  or 
condition  of  mind."  Cribbs  v. 
Sowle,  87  Mich.  340,  49  N.  W.  587, 
24  Am.  St.  Rep.  166. 

In  Walbridge  v.  Arnold,  21  Conn. 
424,  it  was   held  that  an   instruction 
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II.  PARTIES. 

1.  Duress  of  Third  Person.  —  A.  General  Rule.  —  Generally,  it 
is  not  competent  for  a  person  to  prove  the  duress  of  a  third  party  in 
defense  to  a  contract  or  obligation  entered  into  by  himself.* 

B.  Husband  and  Wife.  —  But  a  husband  may  show  the  duress 
of  his  wife.^ 

C.  Parent  and  Child.  —  So  a  parent  may  show  the  duress  of 
his  child/  and  vice  versa. 


to  the  jury,  "that  threats,  in  order 
to  avoid  the  note,  must  have  been 
such  as  would  have  intimidated  a 
man  of  ordinary  firmness,"  was, 
taken  by  itself,  misleading  and  cal- 
culated to  withdraw  the  attention  of 
the  jury  from  the  peculiar  circum- 
stances of  the  case  and  the  peculiar 
condition  of  the  defendant. 

4.  England.  —  H  u  s  c  o  m  b  e  z: 
Standing,  3   Croke   187. 

United  States.  —  IMcClintick  v. 
Cummins,  3  McLean  158,  15  Fed. 
Cas.  No.  8,699;  Hazard  v.  Griswold, 
21  Fed.  178. 

District  of  Columbia.  —  Merchant 
V.  Cook,  21  D.  C.  145. 

Illinois.  —  Plummer  v.  People,  16 
III.  358;  Huggins  V.  People,  39  111. 
241  ;  Peacock  v.  People,  83  111.  331. 

Indiana.  —  Tucker  v.  State,  ex  rel 
Hart,  72  Ind.  242. 

Kentucky.  —  Gaines  v.  Poor,  3 
Mete.  503,  79  Am.  Dec.  559. 

Maine. — Oak  v.  Dustin,  79  'Sle. 
23,  7  Atl.  815,  I  Am.  St.  Rep.  281. 

Massachusetts.  —  Robinson  z'. 
Gould,  II  Cush.  55. 

Missouri.  —  Cauthorn  v.  Berry,  69 
Mo.  App.  404. 

Nez>^'  Jersey.  —  Bordentown  v. 
Wallace,  50  N.  J.  L.  13,  11  Atl.  267. 

Nezi'  York.  —  Jewelers'  League  v. 
De  Forest,  61  N.  Y.  St.  827.  30  N. 
Y.  Supp.  188 ;  Solinger  v.  Earle,  60 
How.  Pr.  116. 

Pennsylvania.  —  Griffith  v.  Sit- 
greaves,  90  Pa.  St.  161  ;  Phillips  v. 
Henry,  160  Pa.  St.  24,  28  Atl.  477, 
40  Am.  St.  Rep.  706. 

Texas.  —  Spaulding  v.  Crawford,  27 
Tex.  156. 

Virginia.  —  Keckly  v.  Union  Bank, 
79  Va.  458. 

5.  Duress  of  Relative,  Husband 
and  Wife.  —  Illinois.  —  Mayer  v. 
Oldham,   2>2   HI-   App.   233. 

Iowa.  —  Green  v.  Scranage,  19 
Iowa  461,  81  Am.  Dec.  447;  Gohegan 
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V.  Leach,  24  Iowa  509;  Giddings  v. 
Iowa  Sav.  Bank,  104  Iowa  676.  74 
N.  W.  21 ;  First  Nat.  Bank  of  Ne- 
vada V.  Bryan,  62  Iowa  42,  17  N. 
W.  165. 

Kansas.  —  Heaton  v.  Norton  Co. 
State  Bank,  59  Kan.  281,  52  Pac.  876. 

Michigan.  —  Miller  v.  Minor 
Lumb.  Co.,  98  Mich.  163,  57  N.  W. 
loi,  39  Am.  St.  Rep.  524 ;  Benedict  v. 
Roome,  106  Mich.  378,  64  N.  W.  193 ; 
Bentley  v.  Robson,  117  Mich.  691, 
76  N.  W.  146. 

Mississippi.  —  Allen  v.  Leflore  Co., 
78  Miss.  671,  29  So.  161. 

Missouri.  —  Hensinger  v.  Dyer, 
147  Mo.  219,  48  S.  W.  912. 

I^ew  Hampshire.  —  Davis  v.  Smith, 
68  N.  H.  253,  44  Atl.  384,  7i  Am.  St. 
Rep.  584. 

Nezx.'  Jersey.  —  Lomerson  v.  John- 
son, 44  N.  J.  Eq.  93,  13  Atl.  8. 

Nezi.'  York.  —  Adams  v.  Irving 
Nat.  Bank,  116  N.  Y.  606,  23  N.  E. 
7 ;  Jaeger  v.  Koenig,  30  Misc.  580,  62 
N.  Y.  Supp.  803. 

Wisconsin.  —  City  Nat.  Bank  v. 
Kusworm,  88  Wis.  188,  59  N.  W. 
564,  26  L.  R.  A.  48;  Mack  v.  Prang, 
104  Wis.  I,  79  N.  W.  770,  76  Am. 
St.  Rep.  848. 

6.  Duress  of  Relative,  Parent 
and  Child.  —  England. — Williams  v. 
Bayley,  (1866),  L.  R.  i  Eng.  &  Ir. 
App.  200. 

Canada.  —  Shorey  v.  Jones,  15 
Sup.  Ct.  398. 

Georgia.  —  Swint  v.  Carr,  76  Ga. 
322,  2  Am.  St.  Rep.  44. 

Illinois.  —  Shenk  v.  Phelps,  6  111. 
App.  612;  Green  v.  AIoss,  65  111.  App. 

594-  ^    , 

Massachusetts.  —  Bryant  v.  Peck, 
154  Mass.  460,  28  N.  E.  678. 

Michigan.  —  Meech      v.      Lee,      82 
Mich.  274,  46  N.  W.  383;  Weiser  v. 
Welch,  112  Mich.  134,  70  N.  W.  4.38- 
Nebraska.  —  Beindorff      z'.      Kauf- 
man, 41  Neb.  824,  60  N.  W.  lOi. 


DURESS. 


895 


D.  Other  Personal  Relations.  —  In  some  cases  the  rule  has 
been  extended  to  other  personal  relations.'' 

E.  Principal  and  Surety. — There  is  a  difference  of  authority 
as  to  whether  a  surety  may  prove  the  duress  of  his  principal  in 
defense  to  his  contract  of  suretyship.^  Some  authorities  hold  that 
the  surety  cannot  show  the  duress  of  his  principal  if  he  had  knowl- 
edge of  it  at  the  time  he  entered  into  the  contract  of  suretyship.'* 

2.  Against  Whom  Duress  May  Be  Shown.  —  A.  Innocent  Third 
Parties.  —  As  a  general  rule  duress  may  not  be  shown  against  inno- 
cent third  parties.^'* 


New  York.  —  Osborne  v.  Robbins, 
36  N.  Y.  365 ;  Haynes  v.  Rudd,  30 
Hun  2:^7;  Strang  z'.  Peterson,  56 
Hun  418,  10  N.  Y.  Supp.  139;  White 
V.  Rasines,  66  Hun  633,  21  N.  Y. 
Supp.  243 ;  Schoener  v.  Lissauer,  107 
N.  Y.  Ill,  13  N.  E.  741. 

Pennsylvania.  —  Jordan  v.  Elliott, 
15  Cent.  Law  Jr.  232. 

Rhode  Island.  —  Foley  v.  Greene, 
14  R.  I.  618,  51  Am.  Rep.  419. 

Tennessee.  —  Coffman  v.  Lookout 
Bank,  5  Lea  232,  40  Am.  Rep.  31. 

Texas.  —  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  33h  43  S.  W.  529. 

Vermont.  —  Hinsdill    v.  White,    34 

Vt.  558. 

Wisconsin.  —  Schultz  v.  Culbert- 
son,  46  Wis.  313,  I  N.  W.  19,  4  N. 
W.  1,070. 

But  see  contra  Fulton  v.  Hood, 
34  Pa.  St.  365,  75  Am.  Dec.  664. 

7.  Other  Relatives  —  Grandparent 
and  Grandchild — Bradley  v.  Irish, 
42  111.  App.  85. 

Aunt     and     Nephew Town     of 

Sharon  v.   Gager,  46  Conn.    189. 

Brother    and   Sister Schultz    v. 

Catlin,  78  Wis.  611,  47  N.  W.  946. 

Brothers.  —  Davis  v.  Luster,  64 
Mo.  43. 

Father-in-Law  and  Son-in-Law. 
Loud  V.  Hamilton,  (Tenn.),  51  S. 
W.   140. 

8.  That  a  principal  may  show  the 
duress  of  his  surety.  Paterson  v. 
Gibson,  (Ga.),  10  S.  E.  9;  Coffelt  v. 
Wise,  62  Ind.  451  ;  Wilkerson  v. 
Hood,  65  Mo.  App.  491 ;  Strong  v. 
Grannis,  26  Barb.    (N.  Y.)    122. 

Contra.  —  England.  —  Huscombe 
V.  Standing,  3  Croke  187. 

United  States.  —  Hazard  v.  Gris- 
wold,  21  Fed.  178. 

Georgia.  —  Spicer  v.  State,  9  Ga. 
49- 


Illinois.  —  Plummer  v.  People,  16 
111.  358;  Huggins  V.  People  39  111. 
241;  Peacock  v.  People,  83  111.  331. 

Indiana.  —  Tucker  v.  State,  ex  rel 
Hart,  72  Ind.  242. 

Kentucky.  —  Thompson  v.  Buck- 
hannon,  2  J.  J.  Marsh.  416. 

Maine.  —  Oak  r.  Dustin,  79  Me. 
23,  7  Atl.  815,  I  Am.  St.  Rep.  281. 

Massachusetts.  —  Robinson  v. 
Gould,  II  Cush.  55. 

AVw  Jersey.  —  Bordentown  v. 
Wallace,  50  N.  J.  L.   13,  11  Atl.  267. 

9.  Rule  as  to  Innocent  Surety. 
Hazard  v.  Griswold,  21  Fed.  178; 
Griffith  V.  Sitgreaves,  90  Pa.  St.  161. 

Statement  of  the  Doctrine "A 

surety  upon  such  a  paper  is  pre- 
sumed to  have  knowledge  of  the  cir- 
cumstances surrounding  his  principal 
at  the  time  he  becomes  his  surety, 
and  hence,  in  order  to  discharge 
himself  from  liability  upon  his  con- 
tract, he  must  not  only  plead  and 
prove  either  the  duress  of  his  prin- 
cipal by  unlawful  imprisonment,  or 
duress  by  lawful  imprisonment  but 
for  an  illegal  purpose,  and,  in  the 
latter  event,  must  prove  not  only  the 
duress  of  the  principal,  but  likewise 
his  ignorance  of  such  duress  at  the 
time  he  became  surety.  Graham  v. 
Marks,  98  Ga.  67,  25  S.  E.  931. 

10.  Innocent   Third   Parties. 
United   States. —  Beals    v.    Neddo, 

2  Fed.  41. 

Alabama.  —  Moog  v.  Strang,  69 
Ala.  98. 

California.  —  Brumagim  z<.  Til- 
linghast,  18  Cal.  265,  79  Am.  Dec 
176;  Garrison  v.  Tillinghast,  18  CaL 
404;  Deputy  V.  Stapleford,  ig  Cal. 
302;  Connecticut  L.  Ins.  Co.  v.  Mc- 
Cormick,  45  Cal.  580. 

District  of  Columbia.  —  Merchant 
V.  Cook,  21  D.  C.  145. 
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B.  Homestead  Cases.  —  But  it  has  been  held  that  this  rule  does 
not  obtain  in  suits  to  foreclose  mortgages  against  homesteads.^  ^ 

C.  NegotiabeE  Paper.  —  It  has  been  held  that  when  duress  has 
been  shown  in  defense  to  negotiable  paper,  the  onus  rests  upon  the 
holder  to  show  that  he  is  innocent  of  ajiy  dnress.'^- 

III.  SUFFICIENCY  OF  EVIDENCE. 

1.  Threats.  —  General  Rule.  —  As  a  general  rule,  proof  of  threats 
or  menaces  is  insufficient  unless  followed  up  by  proof  that  they 
were  effectual  in  overcoming  the  will.^^ 


Georgia.  —  Hughie  v.  Hammett, 
105  Ga.  368,  31  S.  E.  109. 

Idaho.  —  Bryan  v.  Montandon,  6 
Idaho  352,  55  Pac.  650. 

Illinois.  —  Keith  v.  Buck,  16  111. 
App.  121  ;  Marston  v.  Brittenham,  76 
111.  611  ;  Ladew  v.  Paine,  82  111.  221 ; 
Eberstein  v.  Willets,  134  HI.  loi,  24 
N.  E.  967- 

loii'a.  —  Veach  v.  Thompson,  15 
Iowa  380;  First  Nat.  Bank  of  Ne- 
vada V.  Bryan,  62  Iowa  42,  17  N.  W. 
165. 

Kentucky.  —  Fightmaster  v.  Levi, 
13  Ky.  L.  Rep.  412,  17  S.  W.  195; 
Davis  V.  Jenkins,  14  Ky.  L.  Rep. 
342,  20  S.  W.  283. 

Massachusetts.  —  Fairbanks  v. 
Snow,  14s  Mass.  153,  13  N.  E.  596, 
I  Am.  St.  Rep.  446. 

Michigan.  —  Farmers'  &  ,  Mer- 
chants' Bank  v.  Butler,  48  Mich.  192, 
12  N.  W.  36. 

Missouri.  —  Springfield  E.  &  T.  Co. 
V.  Donovan,  147  Mo.  622,  49  S. 
W.  500. 

Nebraska.  —  Mundy  v.  Whitte- 
more,  15  Neb.  647.  19  N.  W.  694; 
Wilson  V.  Neu,  (Neb.),  95  N.  W. 
502. 

New  Hampshire.  —  Clark  v.  Pease, 
41  N.  H.  414. 

Netv  York.  —  City  of  Cohoes  v. 
Cropsey,  55  N.  Y.  685 ;  Sherman  v. 
Sherman,  47  N.  Y.  St.  404,  20  N.  Y. 
Supp.  414;  Douai  V.  Lutjens,  21 
App.  Div.  254,  47  N.  Y.  Supp.  659. 

Pennsylvania.  —  Schrader  v. 
Decker,  9  Pa.  St.  14,  49  Am.  Dec. 
538;  Michener  v.  Cavender,  38  Pa. 
St.  334,  80  Am.  Dec.  486;  Singer 
Mfg.  Co.  V.  Rook,  84  Pa.  St.  442,  24 
Am.  Rep.  204 ;  Pennsylvania  T.  Co. 
V.  Kline,  192  Pa.  St.  i,  43  Atl.  401. 

Virginia.  —  Tally  v.  Robinson,  22 
Gratt.  888. 
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Wisconsin.  —  Mack  v.  Prang,  104 
Wis.  I,  79  N.  W.  770,  76  Am.  St. 
Rep.  848;  Keller  v.  Schmidt,  104 
Wis.  596,  80  N.   W.  935. 

But  see  Waller  v.  Parker,  5 
Coldw.  (Tenn.)  476.  Also  in 
Loomis  V.  Ruck,  56  N.  Y.  462,  it  is 
held  that  where  a  promissory  note 
is  obtained  from  a  married  woman, 
through  duress  by  her  husband, 
which  does  not  benefit  her  separate 
estate,  and  was  not  given  in  the 
course  of  any  separate  business  by 
her,  it  is  invalid,  even  in  the  hands 
of  a  bona  Hd'e  holder. 

Where  the  defense  to  a  mortgage 
of  the  wife's  separate  property  is 
that  she  signed  under  duress  by  her 
husband,  testimony  as  to  what  her 
husband  told  her  before  she  signed 
the  mortgage  with  him  is  inad- 
missible where  there  is  no  evidence 
of  notice  thereof  to  the  mortgagee 
before  he  took  the  mortgage.  Kauf- 
mann  v.  Rowan,  189  Pa.  St.  121,  42 
Atl.  25. 

11.  Anderson  v.  Anderson,  9  Kan. 
112;  Berry  v.  Berry,  57  Kan.  691, 
47  Pac.  837,  57  Am.  St.  Rep.  351; 
Edgerton  v.  Jones,   10   Minn.  341. 

12.  French  v.  Talbott  Paving  Co., 
10  Mich.  443,  59  N.  W.  166;  Ganz  v. 
Weisenberger,  66  Mo.  App.  no; 
Rossiter  v.  Loeber,  18  Mont.  27^,  45 
Pac.  560;  Clark  v.  Pease,  41  N.  H. 
414. 

If  defendant's  proof  shows  that  a 
promissory  note  was  extorted  from 
him,  and  was  without  consideration, 
the  burden  rests  on  the  plaintiff  to 
show  that  he  is  a  bona  fide  holder 
for  value.  The  production  of  the 
note  is  not  alone  sufficient  for  thaJ" 
purpose.  Douai  v.  Lutjens,  21  App 
Div.  254,  47  N.  Y.  Supp.  659. 

13.  Threats    Must    Be    Eflfectual, 
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2.  Threats  of  Legal  Prosecution.  —  Threats  of  legal  prosecution, 
whether   it   be   to    bring   a   civil   action/-'    or   to    institute    crimnial 


Alabama.  —  Williams  v.  State,  44 
Ala.  24. 

Arkansas.  —  Burr  v.  Burton,  18 
Ark.  214;  Gillespie  z:  Simpson, 
(Ark.),   18   S.  W.   1,050. 

Colorado.  —  McClair  v.  Wilson,  18 
Colo.  82,  31  Pac.  502. 

Illinois.  —  Schwartz  v.  Schwartz, 
29  111.  App.  516. 

Indiana.  —  Adams  v.  Stringer,  78 
Ind.   175. 

lozva.  —  James  v.  Dalbey,  107  Iowa 
463,  78  N.  W.  51. 

Kentucky.  — R'ltter  v.  Bell,  8  Ky. 
L.  Rep.  687,  2  S.  W.  675. 

Maine.  —  Harmon  v.  Harmon,  61 
Me.  227,  14  Am.  Rep.  556;  Duffy  v. 
Metropolitan  L.  Ins.  Co.,  94  Me.  414, 
47  Atl.  905. 

Massachusetts.  —  Morse  v.  Wood- 
worth,   155  Mass.  233,  29  N.  E.  525. 

Michigan.  —  Feller  v.  Greene,  26 
Mich.  70. 

Minnesota.  —  Flanigan  v.  Minne- 
apolis, 36  Minn.  406,  31   N.  W.  359. 

Missouri.  —  Meredith  v.  Meredith, 
79  Mo.  App.  636;  Reichle  v.  Bentele, 
97  Mo.  App.  52,  70  S.  W.  919. 

New  Hampshiiv.  —  Alexander  v. 
Pierce,  10  N.  H.  494. 

Nezv  York.  —  Sternback  v.  Fried- 
man, 23  Misc.  173,  50  N.  Y.  Supp. 
1,025;  Knapp  V.  Hyde,  60  Barb.  80; 
Potter  V.  Greene,  39  Hun  72;  Dun- 
ham V.  Griswold,  100  N.  Y.  224,  3 
N.  E.  76;  Dodd  V.  Averill,  7  App. 
Div.  290,  39  N.  Y.  Supp.  1,097;  Bar- 
rett V.  Weber,  125  N.  Y.  18,  25  N. 
E.  1,068;  Jaeger  v.  Koenig,  30  Misc. 
580,  62  N.  Y.   Supp.  803. 

Fennsykania.  —  Todd  v.  Todd, 
145  Pa.  St.  60,  24  Atl.  128,  17  L.  R. 
A.  320;  Phillips  V.  Henry,  160  Pa. 
St.  24,  28  Atl.  477,  40  Am.  St.  Rep. 
706. 

Tennessee.  —  Wilkerson  v.  Bishop, 
7  Coldw.  24;  Bogle  v.  Hammons,  2 
Heisk.  136;  Loud  v.  Hamilton, 
(Tenn.),  51  S.  W.  140. 

Wisconsin. — Kruschke  v.  Stefan, 
83  Wis.  272,  S3  N.  W.  679 ;  Wolff  v. 
Bluhm,  95  Wis.  257,  70  N.  W.  72, 
60  Am.  St.  Rep.  115;  Mack  v.  Prang, 
104  Wis.  I,  79  N.  W.  770,  76  Am. 
St.  Rep.  848. 

In  Stono  V.  Weiller,  32  N.  Y.  St. 

57 


936,  10  N.  Y.  Supp.  828.  it  was  held 
that  in  an  action  to  set  aside  a  release 
on  the  ground  that  it  was  obtained 
under  duress,  evidence  that  threats 
of  imprisonment  were  made  against 
the  plaintiff  while  under  arrest  will 
not  sustain  the  action  unless  followed 
by  proof  that  the  threats  were  the 
inducing  cause  of  the  release. 

In  Brower  v.  Callender,  105  111.  88, 
it  was  held  that  mere  vexation  and 
annoyance  are  not  sufficient  to  set 
aside  a  deed  on  the  ground  of  duress, 
unless  by  reason  of  the  vexation  and 
annoyance,  a  state  of  insanity  was 
produced. 

"  Where  the  imprisonment  is  law- 
ful, the  party  alleging  the  duress 
must  show  how  it  is  made  to  operate 
upon  and  influence  his  mind  by  con- 
straint to  assent  to,  and  do  acts  con- 
trary to  right  and  justice."  Taylor 
V.   Cottrell,   16  111.  93. 

Upon  an  issue  of  duress,  the  in- 
quiry must  necessarily  be  as  to  the 
state  of  mind  of  the  person  pleading 
it ;  the  best  evidence  of  this  is  his 
contemporaneous  declarations  and 
acts.  Blair  v.  Coffman,  2  Over. 
(Tenn.)    176,    5    Am.    Dec.    659. 

But  see  Williams  v.  Bayley,  L.  R. 
I    Eng.  &  Ir.   App.  200. 

14.     Mere  Threats  of  Civil  Process. 

England.  —  Ward  v.  Llovd.  6  ^Nlan. 
&  G.  785. 

United  States.  —  Atkinson  v.  Al- 
len, 71  Fed.  58;  The  Quevilly,  95 
Fed.  182;  In  re  Meyer,  106  Fed.  828; 
Manigault  z-.   Ward,   123  Fed.  707. 

Alabama.  —  Davis  v.  Rice,  88  Ala. 
388,  6  So.  751. 

California.  —  Holt  v.  Thomas,  105 
Cal.  273,  38  Pac.  891;  Burke  v. 
Gould,  105  Cal.  277,  38  Pac.  733. 

Colorado. —  McClair  v.  Wilson,  18 
Colo.  82,  31    Pac.  502. 

Connecticut.  —  Bestor  r.  Hickey, 
71  Conn.  181,  41  Atl.  555. 

Georgia.  —  Ferryman  z-.  Pope,  94 
Ga.  672,  21  S.  E.  715;  Savannah  Sav. 
Bank  v.  Logan,  99  Ga.  291,  25  S.  E. 
692. 

Illinois.  —  Kerting  v.  Hilton,  152 
111.  658,  38  N.  E.  941 ;  Loan  &  Proc. 
Ass'n  V.  Holland,  63  111.  App.  58; 
Kreider  v.  Fanning,  74  111.  App.  230; 
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proceedings/^  are  insufficient  to  make  out  a  case  of  duress. 


Hart  V.  Strong,  183  111.  349,  55  N.  E. 
629. 

Indiana.  —  Snyder  v.  Braden,  58 
Ind.  143 ;  Barnes  v.  Stevens,  62  Ind. 
226;  Peckham  v.  Hendren,  76  Ind. 
47;  Buck  V.  Axt,  85  Ind.  512;  Wil- 
son V.  Curry,  126  Ind.  161,  25  N.  E. 
896. 

Kansas.  —  Kimball  v.  Raw,  7  Kan. 
App.  17,  51  Pac.  789;  Stout  V.  Judd, 

10  Kan.  App.  579,  63  Pac.  662. 
Kentucky.— Waller    v.     Cralle,    8 

B.  Mon.  II. 
Louisiana.  —  Bradford    v.     Brown, 

11  Mart.   (O.  S.)  217. 

Maine.  —  Hilborn  v.  Bucknam,  78 
Me.  482,  7  Atl.  272,  57  Am.  Rep.  816. 

Massachusetts.  —  Wilcox  v.  How- 
land,  23  Pick.  167;  Forbes  v.  Apple- 
ton,  5  Cush.  115. 

Minnesota.  —  Perkins  v.  Trinka,  30 
Minn.  241,  15  N.  W.  115. 

Michigan.  —  Vereycken  v.  Vanden 
Brooks,  102  Mich.  119,  60  N.  W.  687. 

Mississippi.  —  State  v.  Harney,  57 
Miss.  863. 

Missouri.  —  Wolfe  v.  Marshall,  52 
Mo.  167;  Dustin  v.  Farrelly,  81  Mo. 
App.  380;  Dausch  v.  Crane,  109  Mo. 
323,  19  S.  W.  61. 

Nebraska.  —  Goos  v.  Goos,  57  Neb. 
294,  77  N.  W.  687. 

New  Hampshire.  —  Evans  v.  Gale, 
18  M.  H.  397;  Jones  v.  Houghton,  61 
N.  H.  51. 

New  York.  —  Quincey  v.  White,  63 
N.  Y.  370;  Fisher  v.  Bishop,  36  Hun 
112;  Knapp  V.  Hyde,  60  Barb.  T 
Dunham  v.  Griswold,  loo  N.  Y.  224 
3  N.  E.  76;  Vosburgh  v.  Brewster 
5  Alb.  Law  Jr.  198;  Foerster  v. 
Squier,  46  N.  Y.  St.  289,  19  N.  Y 
Supp.  367;  Sawyer  v.  Gruner,  44  N 
Y.  St.  203,  17  N.  Y.  Supp.  465. 

Pennsylvania.  —  Harris  v.  Tyson, 
24  Pa.  St.  347,  64  Am.  Dec.  661. 

Rhode  Island.  —  Dispeau  v.  First 
Nat.  Bank,  (R.  I.),  53  Atl.  868;  Pease 
V.  Francis,  (R.  I.),  55  Atl.  686. 

South  Carolina.  —  Shuck  v.  Inter- 
state Bldg.  &  Loan  Ass'n,  63  S.  C. 
134,  41  S.  E.  28. 

Tennessee.  —  Barrow  v.  Southern 
Bldg.    &     Loan    Ass'n,    (Tenn.),   48 

S.  W.  736. 

r^.rajr.  —  Landa  ^^  Obert,  45  Tex. 
539;  Johnson  v.  Robinson,  68  Tex. 
399,  4  S.  W.  625. 
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Utah.  —  Flack  v.  Nat.  Bank  of 
Commerce,  8  Utah  193,  30  Pac.  746, 
17  L.  R.  A.  583. 

Vermont.  —  Brown  v.  Tyler,  16 
Vt.  22. 

West  Virginia.  —  Whittaker  v. 
South  West  Va.  Imp.  Co.,  34  W.  Va. 
217,  12  S.  E.  507. 

Wisconsin.  —  Batavian  Bank  v. 
North,  114  Wis.  637,  90  N.  W. 
1,016. 

Wyoming.  —  Bolln  v.  Metcalf,  6 
Wyo.  I,  42  Pac.  12. 

Where  one  bought  a  mortgage  on 
another's  land  and  threatened  to  fore- 
close it  unless  the  latter  sold  him 
a  part  of  the  land  at  a  certain 
price.  Held,  not  sufficient  to  make 
out  a  case  of  duress.  Martin  v. 
New  Rochelle  Water  Co.,  11  App. 
Div.  177,  42  N.  Y.  Supp.  893-  But 
see  Chicago  v.  Waukesha  I.  S.  B. 
Co.,  97  111.  App.  583- 

But  see  below  Part  IV,  §  i, 
"  Threats    Against    Relatives." 

15.  Threats  of  Criminal  Prose- 
cution  Canada.  —  Piper  v.  Har- 
ris Mfg.  Co.,  15  Ont.  App.  642. 

United  States.  — Flant  v.   Gunn,  2 
Woods  372,  19  Fed.  Cas.  No.  11,205. 
Georgia.  —  Williams     v.      Stewart, 
115  Ga.  864,  42  S.  E.  256. 

///mow. —  Loan  &  Proc.  Ass'n  v. 
Holland,  63  HI.  App.  58. 

Indiana.  —  Town  of  Ligonier  v. 
Ackerman,  46  Ind.  552. 

Iowa.  — King  v.  Williams,  65  Iowa 
167,  21  N.  W.  502. 

Louisiana.  —  Lacoste  v.  Guidroz, 
47  La.  Ann.  295,  16  So.  836;  Collins 
V.  Ryan,  49  La.  Ann.  1,710,  22  So. 
920,  43  L.  R.  A.  814. 

Maine.  — 'Eddy  v.  Herrin,  17  Me. 
338,  35  Am.  Dec.  261 ;  Harmon  v. 
Harmon,  61  Me.  227,  14  Am.  Rep. 
556;  Higgins  V.  Brown,  78  Me.  473, 
5  Atl.  269;  Hilborn  v.  Bucknam,  78 
Me.  482,  7  Atl.  272,  57  Am.  Rep.  816 ; 
Bunker  v.  Steward,  (Me.),  4  Atl. 
558;  Thorn  v.  Pinkham,  84  Me.  loi, 
24  Atl.  718,  30  Am.  St.  Rep.  335; 
Duffy  V.  Metropolitan  L.  Ins.  Co.,  94 
Me.  414,  47  Atl.  905. 

Michigan.  —  Gates     v.     Shutts,     7 

Mich.    127;    Beath   v.   Chapoton,    115 

Mich.  506,  73  N.  W.  806,  69  Am.  St. 

Rep.  589. 

Missouri.  —  Buchanan    v.    Sahlem, 
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3.  Threats  of  Illegal  Prosecution.  —  But  threats  of  an  illegal  prose- 
cution,^*' or  of  a  legal  prosecution  used  for  an  illegal  purpose/^  are 
sufficient,  when  it  is  shown  that  they  are  the  inducing  cause  of 
the  act. 

4.  Threats  Not  Coupled  With  Ability.  —  Threats,  as  evidence  of 
duress,  are  entitled  to  little  weight  when  it  appears  that  they  are  not 
coupled  with  any  present  ability  to  carry  them  into  execution." 

5.  Actual  Arrest  or  Imprisonment.  —  A.  When  Lawful.  —  The 


9  Mo.  App.  552;  Wilkerson  v.  Hood, 
65  Mo.  App.  491 ;  Claflin  v.  McDon- 
ough,  ss  Mo.  412,  84  Am.  Dec.  54. 

Nebraska.  —  Sieber  v.  Weiden,  17 
Neb.  582,  24  N.  W.  215;  Sanford  v. 
Sornborger,  26  Neb.  295,  41  N.  W. 
1,102;  McCormick  Harv.  Mach.  Co. 
V.  Miller,  54  Neb.  644,  74  N.  W. 
1,061. 

A'ew  Hampshire.  —  Alexander  v. 
Pierce,  10  N.  H.  494. 

New  Jersey.  —  Bodine  v.  Morgan, 
37  N.  J.  Eq.  426. 

Pennsylvania.  —  Hamilton  v.  Lock- 
art,  158  Pa.  St.  452,  27  Atl.  1,077; 
Phillips  V.  Henry,  160  Pa.  St.  24, 
28  Atl.  477,  40  Am.  St.  Rep.  706. 

Wisconsin.  —  Wolff  v.  Bluhm,  95 
Wis.  257,  70  N.  W.  73,  60  Am.  St. 
Rep.  115. 

In  Baldwin  v.  Murphy,  82  111.  485, 
it  was  held  that  the  mere  service  of 
a  warrant  for  the  arrest  of  a  party 
without  actually  arresting  him  was 
insufficient    to    establish    duress. 

But  see  below  Part  IV,  §  i, 
"  Threats    Against    Relatives." 

16.  Threats  of  Illegal  Prosecu- 
tion. —  Canada.  —  Armstrong  v. 
Gage,  25  Grant  Ch.  i. 

Colorado.  —  Lighthall  v.  Moore,  2 
Colo.  App.  554,  31   Pac.  511. 

Illinois.  —  Bane  v.  Detrick,  52  111. 
19;  Keith  V.  Buck,  16  In.  App.  121. 

Indiana.  —  Lafayette  &  I.  R.  Co.  v. 
Pattison,  41  Ind.  312;  Baldwin  v. 
Hutchison,  8  Ind.  App.  454,  35  N. 
E.  711- 

loiva.  —  Kennedy  v.  Roberts,  105 
Iowa  521,  75  N.  W.  363. 

Kansas.  —  Winfield  Nat.  Bank  7/. 
Croco,  46  Kan.  629,  26  Pac.  942 ; 
Heaton  v.  Norton  Co.  State  Bank,  59 
Kan.  281,  52  Pac.  876;  Scarle  v. 
Gregg,  (Kan.),  72  Pac.  544. 

Louisiana.  —  New  Orleans  G.  L. 
&  B.  Co.  v.  Paulding.  12  Rob.  378. 

Maine.  —  Whitefield  v.  Longfel- 
low, 13  Me.  146. 


Massachu^tts.  —  Foss  z\  Hildreth, 
10  Allen  76;  Taylor  v.  Jaques,  106 
Mass.  291. 

Missouri.  —  Ganz  v.  Weisenberger, 
66  Mo.  App.  1X0. 

Nebraska.  —  Hullhorst  v.  Schar- 
ner,  15  Neb.  57,  17  N.  W.  259; 
Weber  v.  Kirkendall,  39  Neb.  193, 
57  N.  W.  1,026;  Hargreaves  v. 
Korcek,  44  Neb.  660,  62  N.  W.  1,086. 

Nezv  Hampshire. — Alexander  v. 
Pierce,  10  N.  H.  494. 

New  York.  —  Foshay  v.  Ferguson, 
5  Hill  154;  Maricle  v.  Brooks,  51 
Hun  638,  5  N.  Y.  Supp.  210;  Buckley 
V.  Mayor,  30  App.  Div.  463,  52  N.  Y. 
Supp.  452. 

North  Carolina.  —  Harshaw  v.  Dob- 
son,  67  N.  C.  203. 

0/rjo.  —  Springfield  F.  &  M.  Ins. 
Co.  V.  Hull,  51  Ohio  St.  270,  27  N.  E. 
1,116,  46  Am.  St.  Rep.  571,  25  L.  R. 
A.  27- 

Tennessee.  —  Belote  v.  Henderson, 
5  Coldw.  471,  98  Am.  Dec.  432. 

Texas.  —  Obert  v.  Landa,  59  Tex. 
475 ;  Morrison  v.  Faulkner,  80  Tex. 
128,  15  S.  W.  797;  Largent  v.  Beard, 
(Tex.  Civ.  App.),  S3  S.  W.  90. 

Vermont.  —  Sartwell  v.  Horton,  28 
Vt.  370;  Brownell  v.  Talcott,  47  Vt. 

243- 

Wisconsin.  —  Neumann  t".  City  of 
La  Crosse,  94  Wis.  103,  68  N.  W.  654. 

17.  Threats  of  Legal  Prosecution 
Used  for  Illegal  Purposes.  —  Hart- 
ford F.  Ins.  Co.  V.  Kirkpatrick,  ill 
Ala.  456,  20  So.  651;  Gohegan  v. 
Leach,  24  Iowa  509;  Thompson  v. 
Niggley,  53  Kan.  664,  35  Pac.  290,  26 
L.  R.  A.  803;  Morse  v.  Woodworth, 
155  Mass.  233,  29  N.  E.  525:  Briggs 
V.  Withey.  24  Mich.  136;  Hoyt  v. 
Dewey,  50  Vt.  465. 

18.  Threats  Not  Coupled  With 
Ahility.  —  Mariposa  Co.  v.  Bowman, 
Deady  228,  16  Fed.  Cas.  No.  Q.089 ; 
Williams  v.  Stewart,  115  Ga.  864,  42 
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mere  fact  that  money  is  paid  or  that  a  contract  or  obUgation  is 
entered  into  while  a  person  is  under  arrest,^^  or  imprisonment^"  is 
not  even  prima  facie  evidence  of  duress. 

B.  When  Unlawful.  —  But  when  it  is  shown  that  the  arrest  or 
imprisonment  was  unlawful,^^  or,  though  lawful,  was  used  for  an 


S.  E.  256;  Youngs  V.  Simm,  41  111- 
App.  28;  Lamson  v.  Boyden,  57  III. 
App.  232. 

19.  Validity  of  Acts  Done  While 
Tinder  Arrest.  —  Canada.  —  Boddy  v. 
Finley,  9  Grant  Ch.   162. 

United  States.  —  Kilsey  v.  Hobby, 
16  Pet.  269. 

Arkansas.  —  Marvin  v.  Marvin,  52 
Ark.  425,  12  S.  W.  875,  20  Am.  St. 
Rep.   191. 

Connecticjit.  —  'Walhndgt  v.  Ar- 
nold, 21   Conn.  424. 

Georgia.  —  Gibson  v.  Patterson,  75 
Ga.  549;  Jones  v.  Peterson,  117  Ga. 
58,  43  S.  E.  417- 

Illinois.  —  Taylor  v.  Cottrell,  16  111. 
93 ;  Heaps  v.  Dunham,  95  111.  583  > 
Schwartz  v.  Schwartz,  29  111.  App. 
516. 

lozi'a.  —  Bailey  v.  Town  of  Paul- 
lina,  69  Iowa  463,  29  N.  W.  418. 

Louisiana.  —  Wood  v.  Fitz,  10 
Mart.  O.   S.  196. 

Maine.  —  Crowell  v.  Gleason,  10 
Me.  325 ;  Whitefield  i:  Longfellow,  13 
Me.  146;  Soule  v.  Bonney,  37  :Me. 
128. 

Massachusetts.  —  Grimes  v.  Briggs, 
no  Mass.  446;  Felton  v.  Gregory,  130 
Jvlass.  176. 

Minnesota.  —  Taylor  f.  Blake,  n 
Minn.  170. 

Michigan.  — 'Peller  v.  Green,  26 
Mich.  70;  Prichard  v.  Sharp,  51  Mich. 
432,  16  N.  W.  798. 

New  Hampshire.  —  Nealley  v. 
Greenough,  25  N.  H.  325. 

Nezv  Jersey.  — Cl3.Tk  v.  Turnbull, 
47  N.  J.  L.  265,  54  Am.  Rep.  157; 
Sickles  V.  Carson,  26  N.  J.  Eq.  44°; 
Seyer  v.  Seyer,  37  N.  J.  Eq.  210; 
Frost  V.  Frost,  42  N.  J.  Eq.  55,  6  Atl. 
282;  Ingle  V.  Ingle,  (N.  J.  Eq.),  38 
Atl.  953- 

Nezv  York.  —  Shephard  v.  Wat- 
rous,  3  Gaines  167 ;  Jackson  v.  Winne, 
7  Wend.  47,  22  Am.  Dec.  563;  Scott 
V.  Shufeldt,  5  Paige  Ch.  43. 

North  Carolina.  —  State  v.  Davis, 
79  N.  C.  603. 

Pen7isylvania.  —  StoufiQr     v.     Lat- 
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shaw,  2  Watts  165,  27  Am.  Dec.  297; 
Avery  r.  Lavton,  119  Pa.  St.  604,  13 
Atl.  528. 

South  Carolina.  —  jMeek  v.  Atkin- 
son, I  Bail.  L.  84;  Estate  of  Pinson, 
II   Rich.  Eq.  no. 

Texas.  —  Spaulding  v.  Crawford, 
27  Tex.  156;  Johns  v.  Johns,  44  Tex. 
40;  Medrano  v.  State,  32  Tex.  Grim. 
214,  22  S.  W.  684,  40  Am.  St.  Rep. 
775- 

Wyoming.  —  Houtz  v.  Board  of 
Com.   (Wyo.),  70  Pac.  840. 

20.  Acts  Done  or  Money  Paid 
While    in    Prison. 

England.  —  Brinkley  V.  Hann, 
Dury  Ir.  Rep.   175. 

United  States.  —  Plant  v.  Gunn,  2 
Woods  372,  19  Fed.  Gas.  No.  11,205. 

Alabama.  —  Hatter  v.  Greenlee,  i 
Port.  222,  26  Am.  Dec.  370. 

Delazcare.  —  Waterman  v.  Barratt, 
4  Har.  311. 

Georgia.  —  Smith  v.  Atwood,  14 
Ga.  402. 

Maine.  —  Kavanagh  v.  Saunders, 
8  Me.  422;   Bates  v.  Butler,  46  Me. 

387- 

Illinois.  —  Schommer     v.     Farwell, 

56  111.   542. 

Michigan.  — Rood  v.  Wmslow,  2 
Doug.  68;  Barger  v.  Farnham,  130 
:Mich.  487,  90  N.  W.  281. 

Missouri.  — Holm^i  v.  Hill,  19 
Mo.    159. 

Nezv  Mexico.  —  McDonald  v.  Carl- 
ton, I  N.  M.  172. 

Nezv  For/fe.  —  Richards  v.  Vander- 
poel,  I  Daly  71. 

Pennsylvania.  —  Pflaum  v.  Mc- 
Clintock,  130  Pa.  St.  369.  18  Atl.  734. 

Texas.  —  Diller  v.  Johnson,  '  37 
Tex.  47. 

But  in  Hinton  v.  Hinton,  2  Ves. 
631,  the  court  holds  that  an  agree- 
ment entered  into  between  father 
and  son,  while  the  former  was  m 
jail,  was,  prima  facie,  made  under 
duress. 

21.  Unlawful  Arrest  or  Imprison- 
ment.— Canada.  —  Stewart  v.  Bryne, 
6  Q.  B.   (O.  S.)   146. 

United  States.  — Foy  v.  Talburt,  =; 
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unlawful  purpose,--  these  circumstances  in  themselves  are  sufficient. 

6.  Duress  of  Wife  by  Husband.  —  Some  authorities  hold  that,  in 

order  to  prove  the  duress  of  the  wife  by  the  husband,  the  evidence 

must    be    clear    and    convincing.^'      Other    authorities    deny    this 


Cranch  C.  C.  124,  9  Fed.  Cas.  No. 
5,020;  AlcClintock  v.  Cummins,  3 
McLean  158,  15  Fed.  Cas.  No.  8,699; 
Brown  v.  Pierce,  7  Wall.  205;  Plant 
v.  Gunn,  2  Woods  372,  19  Fed.  Cas. 
No.  11,205. 

Alabama.  —  Hatter  v.  Greenlee,  i 
Port.  222,  26  Am.  Dec.  370. 

Georgia.  —  Governor  v.  Simpson, 
Dud.  244;  Hunt  V.  Hunt,  94  Ga.  257. 
21  S.  E.  515;  Graham  v.  Marks, '98 
Ga.  67,  25  S.  E.  931. 

Illinois.  —  Plummer  v.  People,  16 
111.  358;  Mayer  v.  Oldham,  32  111. 
App.  233. 

Maine.  —  Bowker  v.  Lowell,  49 
Me.  429;  Gibson  v.  Ethridge,  72  Me. 
261. 

Massachusetts.  —  Fisher  v.  Shat- 
tuck,  17  Pick.  252;  Tilley  v.  Damon, 
II  Cush.  247;  Sweet  v.  Kimball,  166 
Mass.  332,  44  N.  E.  243,  55  Am.  St. 
Rep.  406. 

Michigan.  —  Seiber  v.  Price,  26 
Mich.  518. 

Mississippi.  —  Fossett  v.  Wilson,  59 
Miss.   I. 

Ohio.  —  Reinhard  v.  City  of  Co- 
lumbus, 49  O.  257,  31  N.  E.  35- 

Vermont.  —  Shoro  v.  Shoro,  60 
Vt.  268,  14  Atl.  177,  6  Am.  St.  Rep. 
118. 

Wisconsin.  —  Heckman  v.  Swartz, 
50  Wis.  267,  6  N.  W.  891. 

If  the  arrest  is  unlawful  and  is 
used  for  unlawful  porposes,  this 
alone  is  sufficient  to  make  out  a  case 
of  duress.  Cadaval  7'.  Collins,  4  Ad. 
&   El.   858. 

22.  Process  TJsed  for  Unlawful 
Purposes.  —  England.  —  Nicholls  v. 
Nicholls,  I  Atk.  409. 

Canada.  —  Shorey  v.  Jones,  15 
Sup.  Ct.  398. 

Illinois. — Thurman  v.  Murt,  53 
III.  129;  Schommer  v.  Farwell,  56 
111.  542;  Mayer  v.  Oldham,  32  111. 
App.  233;  Tuller  V.  Fox,  46  111.  App. 
97:  Green  v.  Moss,  65  111.  App.  594- 

Indiana.  —  Bush  v.  Brown,  49  Ind. 

57.^ 

Kansas.  —  Heaton  v.  Norton  Co. 
State  Bank,  59  Kan.  281,  52  Pac.  876. 

Massachusetts.  —  Watkins  v.  Baird, 


6  Mass.  506,  4  Am.  Dec.  170;  Hackett 
V.  King,  6  Allen  58;  Chandler  v. 
Sanger,  114  Mass.  364,  19  Am.  Rep. 
367. 

Michigan.  —  Smith  v.  Smith,  51 
]\Iich.  607,  17  N.  W.  76;  Van  Dusen 
V.  King,  106  Mich.  133,  64  N.  W.  9. 

Mississippi.  —  Stebbins  v.  Niles,  25 
Miss.  267. 

Missouri.  —  Holmes  v.  Hill,  19  Mo. 
159;  Miller  v.  Bryden,  34  ^lo.  App. 
602. 

N'ew  Hampshire.  —  Richardson  v. 
Duncan,  3  N.  H.  508;  Severance  v. 
Kimball,  8  N.  H.  386;  Shaw  v. 
Spooner,  9  N.  H.  197,  32  Am.  Dec. 
348;  Breck  v.  Blanchard  22  N.  H. 
303 ;  Clark  v.  Pease,  41  N.  H.  414. 

Neia  York.  — Osborn  v.  Robbins, 
36  N.  Y.  365. 

North  Carolina.  —  Meadows  v. 
Smith,  42  N.  C.  7- 

0/uo.  — James  v.  Roberts,  18  Ohio 

548. 

Pennsylvania.  —  Fillman  v.  Rj'on, 
168  Pa. 'St.  484,  32  Atl.  89;  Work's 
Appeal,  59  Pa.  St.  444. 

T^.ra.y.  —  Phelps  v.  Zuschlag,  34 
Tex.  371. 

Wisconsin.  —  Fay  v.  Oatlej%  6 
Wis.  42;  Heckman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473;  Behl  v. 
Schuett,  104  Wis.  76,  80  N.  W.  73. 

23.  Duress  of  Wife  by  Husband. 
Smith  V.  McGuirc,  67  Ala.  34:  Lord 
V.  Lindsay,  18  Hun  (N.  Y.)  484; 
Hawkins  v.   Hays,   15  La.  Ann.  615. 

Declarations  made  by  a  husband 
to  his  wife,  in  order  to  establish 
duress,  must  be  of  such  a  character 
as  to  show  beyond  question  that  she 
acted  under  an  apprehension  of 
bodily  injury  or  grievous  wrong. 
Rexford  v.  Rexford,  7  Lans.  (N. 
Y.)  6. 

An  angry  command  by  the  husband 
to  the  wife  to  "  dry  up  that  crying 
and  go  write  your  name,"  without 
threatened  or  attempted  violence, 
does  not  establish  duress,  in  an  ac- 
tion to  foreclose  a  mortgage  on  her 
homestead.  Gabbev  v.  Forgeus,  38 
Kan.  62,   15  Pac.  866. 

On  the  question  of  duress  of  the 
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doctrine.^* 

7.  Duress  From  Circumstances.  —  The  surrounding  circumstances 
have  been  held  sufficient  to  show  duress  without  proof  of  any  verbal 
threats  or  menaces.-^ 

8.  Duress  of  Goods.  —  To  make  out  a  case  of  duress  of  goods  it 
must  be  shown  that  the  holding  is  wrongful,  and  that  there  is  a 
present  power  or  authority  in  the  person  making  the  demand  to  sell 
or  dispose  of  the  property  if  the  demand  is  not  complied  with.^'' 


wife  by  the  husband,  it  was  shown 
that  the  husband  was  a  turbulent  and 
intemperate  man.  and,  when  drunk, 
quarrelsome  and  violent ;  that  he  was 
domineering  towards  his  wife,  and 
she  usually  obeyed  him.  Held,  in- 
sufficient to  render  a  deed  of  the  wife 
void  for  duress.  Freeman  v.  Wilson, 
51  Miss.  329. 

24.  Duress   of   Wife   by   Husband 

Proved    by    Slight    Evidence Mc- 

Candless  v.  Engle,  51  Pa.  St.  309; 
Kocourek  ■:'.  Marak,  54  Tex.  201,  38 
Am.  Rep.  623. 

One  uncontradicted  witness  suf- 
fices to  prove  duress  of  wife  by  her 
husband.     Fisk     v.    Stubbs,    30    Ala. 

335- 

Much  less  force  or  putting  in  fear 
by  a  husband,  would  amount  to 
duress  than  would  be  required  in 
case  of  another.  Richardson  v.  Hit- 
tie,  31  Ind.  119. 

In  Vicknair  v.  Trosclair,  45  La. 
Ann.  37S,  12  So.  486,  the  testimony 
of  the  wife  alone  was  held  sufficient 
to  prove  that  a  deed  was  executed  by 
her  under  the  duress  of  her  husband. 

"  The  rules  in  relation  to  duress 
as  against  strangers  apply  with  re- 
doubled force  in  relation  to  a  wife. 
In  fact,  acts  and  circumstances  which 
would  not  relieve  a  stranger  from  his 
act  would  be  duress  as  regards  the 
wife."     Wiley  v.  Prince,  21  Tex.  637. 

25.  Duress  Shown  from  Circum- 
stances  Scott  V.    Scott,   II   Ir.   Eq. 

74;  Mayer  v.  Oldham,  32  111.  App. 
233;  Brueggestradt  v.  Ludwig,  184 
111.  24,  56  N.  E.  419- 

The  circumstance  of  the  plaintiff's 
demanding  entrance,  and  coming  into 
the  defendant's  house  with  an  armed 
party,  not  long  after  he  had  re- 
ceived an  injury  from  the  defendant, 
was  held  sufficient  to  show  duress, 
notwithstanding  the  fact  that  no 
threats  were  made.  Evans  v.  Huey, 
I  Bay   (S.  C.)    13. 
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26.     Duress  of  Goods. 

United  States.  —  Mariposa  Co.  v. 
Bowman,  Deady  228,  16  Fed.  Cas. 
No.  9,089;  Maxwell  v.  Griswold,  10 
How.  242;  Tutt  V.  Ide,  3  Blatchf.  349, 
24  Fed.  Cas.  No.  14,275^ ;  Corkle  v. 
Maxwell,  3  Blatchf.  413,  6  Fed.  Cas. 
No.  3,231;  Radich  v.  Hutchins,  95  U. 
S.  210;  Lonergan  v.  Buford,  148  U. 
S.  581 ;  Erhardt  v.  Winter,  92  Fed. 
918. 

Illinois.  —  Elston  v.  Chicago,  40 
111.  514,  89  Am.  Dec.  361;  Bradford 
V.  City  of  Chicago,  25  111.  411;  Chi- 
cago V.  Sperbeck,  69  111.  App.  562. 

Indiana.  —  Lafayette  &  I.  R.  Co.  v. 
Pattison,  41  Ind.  312;  Modlin  v. 
Northwestern  Tpke.  Co.,  48  Ind.  492. 

Kansas.  —  Wabaunsee  Co.  Com'rs 
V.  Walker,  8  Kan.  431. 

Kentucky.  —  Perry  v.  Hensley,  14 
B.  Mon.  474,  61  Am.  Dec.  164;  Light- 
foot  V.  Wallis,   12  Bush.  498. 

Maine.  —  Chase  v.  Dwinal,  7  Me. 
134,  20  Am.  Dec.  352. 

Massachusetts.  —  Forbes  v.  Apple- 
ton,  5  Cush.  115;  Boston  &  S.  G.  Co. 
V.  Boston,  4  Mete.  181 ;  Preston  v. 
City  of  Boston,  12  Pick.  7;  Chandler 
V.  Sanger,  114  Mass.  364,  19  Am. 
Rep.  367- 

Maryland.  —  Mayor  of  Baltimore 
v.  Lefferman,  4  Gill  425,  45  Am.  Dec. 
145;  Potomac  Coal  Co.  v.  Cumber- 
land &  P.  R.  Co.,  38  Md.  226. 

Michigan.  —  First  Nat.  Bank  v. 
Watkins,  21  Mich.  483;  Hackley  v. 
Headley,  45  Mich.  569,  8  N.  W.  51 1- 

Minnesota.  —  Fargusson  v.  Win- 
slow,  34  Minn.  384,  25  N.  W.  942; 
State  V.  Nelson,  41  Minn.  2.15,  42  N. 
W.  548;  Mearkle  v.  Hennepin  Co.,  44 
Minn.  546,  47  N.  W.  165;  De  Graff 
V.  Ramsey  Co.,  46  Minn.  319.  .48  N. 
W.  1,135;  Joannin  v.  Ogilvie,  49 
Minn.  564,  52  N.  W.  217,  16  L.  R- 
A.  376. 

Mississippi.  —  Bingham  v.  Sessions, 
6  Smed.  &  M.  13. 
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IV.  MATERIALITY  AND  RELEVANCY  OF  EVIDENCE. 

1.  Threats  Against  Relatives.  —  Where  a  husband  is  coerced  by 
threats  against  his  wife,^^  or  a  parent  by  threats  against  his  child, ^^ 
or  vice  versa,  it  is  immaterial  whether  the  threats  are  of  a  lawful  or 
unlawful  prosecution. 


Missouri.  —  Wilkerson  v.  Hood,  65 
Mo.  App.  491;  Wells  V.  Adams,  88 
Mo.  App.  215;  Fout  V.  Giraldin,  64 
Mo.  App.  165;  State  ex  rel  Blanke 
V.  Slayback,  90  Mo.  App.  300;  State 
ex  rel  Sanborn  v.  Stonestreet,  92 
Mo.  App.  214. 

Nebraska.  —  Iowa  Sav.  Bank  v. 
Frink,   (N.  B.),  92  N.  W.  916. 

New  Jersey.  —  Turner  v,  Barber, 
66  N.  J.  L.  496,  49  Atl.  676. 

New  York.  —  Peyser  v.  Mayor,  70 
N.  Y.  497,  26  Am.  Rep.  624 ;  McPher- 
son  V.  Cox,  86  N.  Y.  472;  Vaughn  v. 
Port  Chester,  43  Hun  427;  Buckley 
V.  Mayor,  30  App.  Div.  463,  52  N.  Y. 
Supp.  452 ;  Palmer  v.  Syracuse,  26 
Misc.  561,  57  N.  Y.  Supp.  600;  Van 
Dyke  v.  Wood,  60  App.  Div.  208,  70 
N.  Y.  Supp.  324. 

Ohio.  —  Baker  v.  City  of  Cincin- 
nati, II  Ohio  St.  534. 

Pennsylvania.  —  White  v.  Heyl- 
man,  34  Pa.  St.  142;  Miller  v.  Miller, 
68  Pa.  St.  486;  Motz  V.  Mitchell,  91 
Pa.  St.  114;  Lehigh  Coal  &  Nav.  Co. 
V.  Brown,  100  Pa.  St.  338;  De  La 
Cuesta  V.  Insurance  Co.,  136  Pa.  St. 
62,  658,  20  Atl.  505,  9  L.  R.  A.  631. 

South  Carolina.  —  Alston  v.  Durant, 
2  Strob.  L.  257,  49  Am.  Dec.  596; 
Goddard  v.  Bulow,  I  Nott  &  Mc.  45, 
9  Am.  Dec.  663. 

Texas.  —  Oliphant  v.  Markham,  79 
Tex.  543,  IS  S.  W.  569,  23  Am.  St. 
Rep.  363 ;  City  of  Laredo  v.  Lowry, 
(Tex.  App.)  20  S.  W.  89;  Alex- 
ander V.  Trufant,  (Tex.  Civ.  App.), 
34  S.  W.  182. 

Utah.  —  Raleigh  v.  Salt  Lake  City, 
17  Utah  130,  53  Pac.  974. 

Vermont.  —  Hibbard  v.  Mills,  46 
^t-  243. 

Wisconsin.  —  Williams  v.  Phelps, 
16  Wis.  80;  Guetzkow  v.  Breese,  96 
Wis.  591,  72  N.  W.  45,  65  Am.  St. 
Rep.  83. 

North  Dakota.  —  St.  Anthony  &  D. 
Elevator  Co.  v.  Bottineau  Co.,  9  N. 
D.  346,  83  N.  W.  212. 

Perishable  goods  were  wrongfully 
withheld  on  an  attachment  obtained 
fraudulently.      The    party  in    posses- 


sion refused  to  surrender  them  except 
upon  payment  of  more  than  twice  the 
amount  due.  This  was  held  to  make 
out  a  case  of  duress  of  goods.  Spaids 
V.  Barrett,  57  111.  289,  li  Am.  Rep.  10. 
In  Oates  v.  Hudson,  6  Exch.  346, 
duress  of  goods  was  held  not  suffi- 
cient to  avoid  a  contract,  but  that 
money  paid  to  obtain  possession  of 
goods  wrongfully  detained  may  be 
recovered,  not  being  a  voluntary 
payment. 

27.  Threats  Against  Husband  or 
Wife  May  Be  of  Lawful  or  Un- 
lawful Prosecution. 

Alabama.  —  Holt  v.  Agnew,  67  Ala. 
360. 

District  of  Columbia.  —  Merchant 
V.  Cook,  21  D.  C.  145. 

Illinois.  —  Mayer  z;.  Oldham,  32  111. 
App.  233. 

Kansas.  —  Heaton  v.  Norton  Co. 
State  Bank,  59  Kan.  281,  52  Pac.  876. 

Michigan.  —  Miller  v.  Minor  Lum. 
Co.,  98  Mich.  163,  57  N.  W.  loi, 
39  Am.  St.  Rep.  524;  Bentley  v. 
Robson,  117  Mich.  691,  76  N.  W.  146. 

Missouri.  —  Hensinger  v.  Dyer,  147 
Mo.  219,  48  S.  W.  912. 

New  York.  —  Adams  v.  Irving 
Nat.  Bank,  116  N.  Y.  606,  23  N.  E.  7; 
Jaeger  v.  Koenig,  30  Alisc,  580,  62 
N.  Y.  Supp.  803. 

Texas.  —  Landa  v.  Obert,  45  Tex. 
539- 

But  see  Green  v.  Scranage,  19  Iowa 
461,  87  Am.  Dec.  447. 

28.  Parent  Coerced  by  Threats 
Against  Child. 

Neiv  York.  —  Haynes  v.  Rudd,  30 
Hun  237;  Strang  v.  Peterson,  56 
Hun  418,  10  N.  Y.  Supp.  139;  White 
7'.  Rasines,  21  N.  Y.  St.  243,  10  N. 
Y.  Supp.  139;  Schoener  v.  Lissauer, 
107  N.  Y.  Ill,  13  N.  E.  741. 

Michigan. — Meech  v.  Lee,  82  Mich. 
274.  46  N.  W.  383. 

Vermont. — Hinsdill  v.  White,  34 
Vt.  558. 

"  The  rule  is  firmly  established 
that,  in  relation  to  husband  and  wife 
or  parent  and  child,  each  may  avoid 
a   contract   induced   and  obtained  by 
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2.  Age  and  Sex  of  Persons  Coerced.  —  In  proving  duress,  the  age, 
sex,  mental  capacity,  etc.,  of  the  person  upon  whom  it  is  alleged  the 
duress  was  practiced  are  to  be  taken  into  consideration.'® 


threats  of  imprisonment  of  the 
other,  and  it  is  of  no  consequence 
whether  the  threat  is  of  a  lawful  or 
unlawful  imprisonment."  Adams  v. 
Irving  Nat.  Bank,  ii6  N.  Y.  606,  2^ 
N.  E.  7. 

Herd,  in.  Williams  v.  Bayley,  (1866), 
L.  R.  I  Eng.  &  Ir.  App.  200.  that  a 
father  appealed  to,  to  take  upon  him- 
self a  civil  liability,  with  the  knowl- 
edge that  unless  he  does  so  his  son 
will  be  exposed  to  a  criminal  prosecu- 
tion, with  a  moral  certainty  of  con- 
viction, even  though  that  is  not  put 
forward  by  any  party  as  the  motive 
for  the  agreement,  is  not  a  free  and 
voluntary  agent,  and  the  agreement 
he  makes  under  such  circumstances 
is  not  enforceable  in  equity. 

Upon  defense  of  duress  per  minas, 
against  a  foreclosure,  the  actual  guilt 
of  a  son  is  not  material  whose 
parents  have  been  compelled  to  make 
the  mortgage  by  threats  and  prom- 
ises as  to  a  prosecution  against  him, 
solely  conditioned  upon  the  consent 
or  refusal  of  his  parents  to  make  the 
mortgage  demanded;  Beindorff  v. 
Kaufman,  41  Neb.  824,  60  N.  W.  loi. 

A  parent's  belief  that  his  child  was 
not  guilty  of  the  crime  charged  is 
to  be  considered  on  the  question  of 
duress.  Schultz  v.  Culbertson,  46 
Wis.  313,  I  N.  W.  19;  .y.  c.  4  N.  W. 
1,070. 

But  see  Loud  v.  Hamilton, 
(Tenn.),  51  S.  W.  140.  Also  Smith 
v.  Rowley,  66  Barb.  (N.  Y.)  502; 
Compton  V.  Bunker  Hill  Bank,  96 
111.  301,  36  Am.  Rep.  147,  and  Holt 
V.  Agnew,  67  Ala.  360.- 

29.  Age,  Sex,  etc.,  to  Be  Con- 
sidered. —  California.  —  Hick  v. 
Thomas,  90  Cal.  289,  27  Pac.  208, 
376;  Bancroft  v.  Bancroft,  (Cal.),  40 
Pac.  488. 

Connecticut.  —  Town  of  Sharon  v. 
Gager,  46  Conn.  189. 

Illinois.  —  Shenk  v.  Phelps,  6  111. 
App.  612;  Willetts  V.  Willetts,  104  111. 
122;  Post  V.  First  Nat.  Bank,  138  111. 
559.  28  N.  E.  978. 

Indiana. —  Hollingsworth  v.  Stone, 
90  Ind.  244;  Baldwin  V.  Hutchison, 
8  Ind.  App.  454,  35  N.  E.  711. 

Iowa.  —  James  v.  Dalbey,  107  Iowa 
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463,  78  N.  W.  51 ;  Gait  v.  Provan,  108 
Iowa  561,  79  N.  W.  357. 

Kansas.  —  Winfield  Nat.  Bank  v. 
Croco,  46  Kan.  629,  26  Pac.  942. 

Maine.  —  Seymour  v.-  Prescott,  69 
Me.  376. 

Massachusetts.  —  Foss  v.  Hildreth, 
10  Allen  76. 

Maryland.  —  Central  Bank  v.  Cope- 
land,  18  Md.  305,  81  Am.  Dec.  597. 

Michigan.  —  Smith  v.  Smith,  51 
j\lich.  607,  17  N.  W.  76. 

Missouri.  —  Fry  v.  Piersol,  166  Mo. 
429,  66  S.  W.  171. 

Montana.  —  Muller  v.  Buyck,  12 
Mont.  354,  30  Pac.  386. 

New  Jersey.  —  Lomerson  v.  John- 
son, 44  N.  J.  Eq.  93,  13  Atl.  8. 

New  York.  —  Eadie  v.  Slimmon, 
26  N.  Y.  9,  82  Am.  Dec.  395 ;  Hides 
V.  Hides,  65  How.  Pr.  17;  Stillwellz'. 
:^Iutual  L.  Ins.  Co.,  72  N.  Y.  385; 
Ingersoll  v.  Roe,  65  Barb.  346. 

Ohio.  —  James  v.  Roberts,  18  Ohio 
548. 

Oregon.  —  Parmentier  v.  Pater,  13 
Or.  121,  9  Pac.  59;  Schoellhamer  v. 
Rometsch,  26  Or.  394,  38  Pac.  344. 

North  Carolina.  —  Meadows  v. 
Smith,  42  N.  C.  7. 

Pennsylvania.  —  Jordan  v.  Elliott, 
15  Cent.  Law  Jr.  22,2. 

Tennessee.  —  Coffman  v.  Lookout 
Bank,  5  Lea  232,  40  Am.  Rep.  31 ; 
Palmer  v.  Bosley,  (Tenn.),  62  S.  W. 
195;  Pride  v.  Baker,  (Tenn.),  64 
S.  W.  329. 

Texas.  —  Obert  v.  Landa,  59  Tex. 
475;  Perkins  v.  Adams,  17  Tex.  Civ. 
App.  331,  43  S.  W.  529. 

Vermont.  —  Sartwell  v.  Horton,  28 
Vt.  370. 

Wisconsin.  —  City  Nat.  Bank  v. 
Kusworm,  88  Wis.  188,  59  N.  W. 
564,  26  L.  R.  A.  48;  Galusha  v.  Sher- 
man, 105  Wis.  263,  81  N.  W.  495,  47 
L.  R.  A.  417;  Bennett  v.  Luby,  112 
Wis.  118,  88  N.  W.  27- 

"  Representations  which  are  very 
unreasonable,  accompanied  by  threats, 
may  well  be  held  to  have  influenced 
a  sick,  weak-minded,  foolish  woman, 
who  was  without  advisors  or  friends. 
.  .  .  The  weakness  of  the  plain- 
tiff constitutes  a  very  important  ele- 
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3.  Time  Elapsing  Between  Duress  and  Acts.  —  The  time  elapsing 
between  the  duress  and  the  acts  alleged  to  be  done  as  a  result  of  it  is 
to  be  considered. ^° 

4.  Time  and  Place.  —  Laches.  —  The  time  and  place  in  which  the 
parties  were  acting  are  to  be  considered  ;^^  also  the  fact  that  the 
party  pleading  duress  has  been  guilty  of  laches  in  bringing  suit.^^ 


ment  in  her  case."  Hick  v.  Thomas, 
90  Cal.  289,  27  Pac.  208,  376. 

The  test  must  be :  was  the  one 
threatened  deprived  of  his  freedom 
of  will ;  and  in  determining  this  fact 
the  nature  of  the  threats,  the  sex,  age 
and  condition  of  life  of  the  party, 
and  the  attending  circumstances, 
should  all  be  considered.  Sprinefield 
F.  &  AI.  Ins.  Co.  V.  Hull,  51  Ohio  St. 
270,  7,y  N.  E.  1,116,  46  Am.  St.  Rep. 
571,  25  L.  R.  A.  2,7. 

30.  Time  Elapsing  Between  Duress 
and  Acts — ////;;o/.y.  —  Rendleman  v. 
Rendleman,  156  111.  568,  41  N.  E.  223. 

New  York.  —  Fisher  v.  Bishop,  36 
Hun  112. 

South  Carolina.  —  BenjamirK  v. 
Drafts,  44  S.  C.  430,  22  S.  E.  470. 

Tennessee.  —  Loud  v.  Hamilton, 
(Tenn.),  51    S.  W.   140. 

Vermont.  —  Sartwell  v.  Horton,  28 
Vt.  370. 

Pennsylvania. — Hamilton  v.  Lock- 
hart,  158  Pa.  452,  27  Atl.  1,077. 

West  Virginia.  —  Whittaker  v. 
South  West  Va.  Imp.  Co.,  34  W.  Va. 
217,  12  S.  E.  507. 

Wisconsin.  —  Schultz  v.  Cubertson, 
46  Wis.  313,  I  N.  W.  19,  4  N.  W. 
1,070;  Wolfif  V.  Bluhm,  95  Wis.  257, 
70  N.  W.  72,  60  Am.  St.  Rep.  115; 
Bennett  v.  Lubv,  112  Wis.  118,  88  N. 

W.  2,7. 

"  The  fact  that  the  note  was  not 
given  until  a  week  after  the  threats 
were  made  does  not  alter  the  case. 
It  was  simply  a  circumstance  to  be 
considered  by  the  jury  in  determining 
whether  the  act  was  the  direct  conse- 
quence of  the  duress."  Hayncs  v. 
Rudd,  30  Hun  (N.  Y.)  237. 

"  Though  the  threats  were  made 
during  the  days  prior  to  the  execu- 
tion of  the  papers  they  may  be  con- 
sidered, and  also  the  fact  that  the 
action  to  set  aside  the  papers  was  not 
brought  until  some  six  years  after 
the  execution,  may  be  considered  by 
a  jury  or  court  in  determining 
whether  there  was  actual  duress  or 
not."  Fisher  v.  Bishop,  36  Hun  (N. 
Y.)    112. 


31.  Time  and  Place. 

New  York.  —  Lester  v.  Union  Mfe. 
Co.,  I  Hun  288. 

Tennessee.  —  Jones  v.  Thomas,  5 
Coldw.  465;  Belote  v.  Henderson,  5 
Coldw.  471,  98  Am.  Dec.  432;  Wil- 
kerson  v.  Bishop,  7  Coldw.  24;  Rol- 
lings V.  Cate,  I  Heisk.  9-7;  Bogle  v. 
Hammons,  2  Heisk.  136;  McCart- 
ney V.  Wade,  2  Heisk.  369. 

West  Virginia.  —  Mann  v.  Lewis,  3 
W.  Va.  215,  100  Am.  Dec.  747;  Mann 
V.  McVey,  3  W.  Va.  232 ;  Simmons  v. 
Trumbo,  9  W.  Va.  358. 

Wisconsin.  —  Brown  v.  Peck,  2 
Wis.  261. 

Held,  error  to  exclude  evidence  of 
the  political  views  of  one  pleading 
duress,  to  show  that  he  stood  in  such 
position  toward  the  military  author- 
ities as  would  reasonably  make  him 
fear  to  disobey  any  military  order 
published  for  the  government  of  the 
people.  Olivari  v.  Alenger,  39  Tex. 
76. 

32.  Laches  in  Bringing  Suit. 
United  States.  —  Gregor    v.    Hyde, 

62  Fed.  107. 

Illinois.  —  Eberstein  v.  Willets,  134 
111.  loi,  24  N.  E.  967. 

Massachusetts.  —  Chase  v.  Phillips, 
153  Alass.  17,  26  N.  E.  136. 

Missouri.  —  Murdock  v.  Lewis,  26 
Mo.  App.  234. 

Nezv  Jersey.  —  Bodine  z:  Morgan, 
37  N.  J.  Eq.  426. 

New  York.  —  Fisher  v.  Bishop,  36 
Hun  112;  Girty  v.  Standard  Oil  Co., 
72  N.  Y.  St.  538.  37  ^.  Y.  Supp.  369. 

Rhode  Island.  —  Dispcau  v.  First 
Nat.  Bank,  (R.  I.),  53  Atl.  868. 

Tennessee.  —  Loud  v.  Hamilton, 
(Tenn.),  51    S.   W.    140. 

West  Virginia.  —  Whittaker  v. 
South  West  Va.  Imp.  Co.,  34  W.  Va. 
217,  12  S.  E.  507. 

Wisconsin.  —  Brown  v.  Peck,  2 
Wis.  261. 

Where  there  was  a  delay  of  ten 
years  in  bringing  proceedings  to  avoid 
a  deed  which  it  was  alleged  was  pro- 
cured from  the  grantor  by  duress, 
held  that  this  was  laches  which  would 
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5.  Threats  by  Public  Official.  —  The  fact  that  the  person  making 
the  threats  is  a  pubhc  official  clothed  with  the  authority  to  put  them 
into  execution  is  of  material  importance,^^  and  the  good  faith  of  the 
person  instituting  the  process  complained  of  is  a  material  question.^* 

6.  Irregularities  in  Proceedings.  —  Any  irregularities  in  the  pro- 
ceedings complained  of  as  being  coercive  are  to  be  considered  by 
the  jury,  when  it  is  shown  that  the  party  accused  of  duress  par- 
ticipated in  them.^^ 

7.  Guilt  or  Innocence,  When  Immaterial.  —  When  it  is  shown  that 
process  has  been  used  for  an  unlawful  purpose,  the  guilt  or  innocence 
of  the  person  against  whom  it  was  used  is  immaterial.^® 

8.  Exorbitance  of  Demand.  —  It  has  been  held  that  evidence  of  the 
mere  exorbitance  of  a  demand  is  irrelevant  upon  the  question  of 
duress.^^ 

9.  Must  Be  Specially  Pleaded.  —  Evidence  of  duress,  as  a  defense, 
is  inadmissible  unless  it  is  specially  pleaded.^* 


estop  him  and  his  heirs  from  disturb- 
ing a  title  based  thereon,  for  which 
value  had  been  paid.  Carter  v. 
Couch,  84  Fed.  735. 

33.  Threats  by  Public  Official. 
"  It  must  be  borne  in  mind  that  there 
is  a  manifest  distinction  between  de- 
mand and  threats  made  by  a  private 
individual  not  possessed  of  any  means 
of  enforcing  such  threats,  and  pay- 
ment to  governmental  authority 
clothed  with  power  to  enforce  this 
demand  by  immediate  arrest,  inter- 
ruption and  stoppage  of  the  business 
of  one  to  whom  such  threats  are 
made."  Chicago  v.  Waukesha  I.  S. 
B.  Co.,  97  111.  App.  583- 

34.  Good  Faith  of  Person  Insti- 
tuting Process See  Behl  v.  Schu- 

ett,  104  Wis.  76,  80  N.  W.  73- 

35.  Irregularities  in  Proceedings. 
■  The  release  of  a  person  from  arrest 

without  examination,  and  the  want 
of  return  of  the  warrant,  and  the  par- 
ticipation of  one  of  the  parties  in 
these  acts,  held  circumstances  to  be 
considered  by  the  jury  as  bearing 
upon  the  question  of  duress.  Hack- 
ett  V.   King,  88  Mass.   58. 

See  also  Crowell  v.  Gleason,  10  Me. 

325- 

36.  Guilt  or  Innocence  of  Person 
Immaterial  When  Process  Used  Ille- 
gally. —  Miller  V.  Bryden,  34  Mo. 
App.  602;  Hinsdill  v.  White,  34  Vt. 
558. 

But  see  Osborn  v.  Robbins,  36  N. 
Y.  365. 

37.  Size   of  the    Demand    Irrele- 
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vant — In  an  action  on  a  promissory 
note,  the  defense  set  up  was  merely 
that  the  note  was  given  under  duress 
to  relieve  the  maker's  vessel  from  a 
fraudulent  claim  for  salvage.  Held, 
not  proper  to  show  the  exorbitance 
of  the  claim  since  the  only  question 
was  as  to  duress.  Hyland  v.  Ander- 
son, 48  N.  Y.  St.  665,  20  N.  Y.  Supp. 
707. 

But  see  contra  Landa  v.  Obert,  5 
Tex.  Civ.  App.  620,  25  S.  W.  342,  and 
in  Behl  v.  Schuett,  104  Wis.  76,  80  N. 
W.  73,  it  was  held  that  on  an  issue 
as  to  whether  a  note  in  suit  was  ob- 
tained by  fraud  and  duress  bv  caus- 
ing defendant's  arrest  in  a  civil  suit, 
the  fact  that  the  bail  fixed  by  the  or- 
der of  arrest  was  apparently  ex- 
cessive may  properly  be  considered 
by  the  jury  as  rendering  successful 
duress  more  easy  of  accomplishment, 
although  such  bail  was  fixed  by  a 
commissioner  and  not  by  plaintiff. 

38.  Evidence  of  Duress  Inadmis- 
sible   Unless    Specially    Pleaded. 

California.  —  Connecticut  L.  Ins. 
Co.  V.  McCormick,  45  Cal.  580. 

Connecticut.  —  McVane  v.  Wil- 
liams, 50  Conn.  548;  Bestor  v. 
Hickey,  71  Conn.  181,  41  Atl.  555- 

Georgia.  —  Carswell  v.  Hartidge, 
55  Ga.  412 ;  Graham  v.  Marks,  98  Ga. 
67,  25  S.  E.  931.  ^  3 

/otca.  —  Sturman  v.  Sturman,  no 
Iowa  620,  92  N.  W.  886. 

New  York.  —  Gates  v.  Dundon,  46 
N.  Y.  St.  757,  19  N.  Y.  Supp.  390; 
Sternback  v.  Friedman,  23  Miss.  I73, 
50  N.  Y.  Supp.  1,025. 
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10.  Res  Gestae.  —  Acts  and  declarations  which  are  a  part  of  the 
res  gestae  are  admissible. ^^ 

V.  COMPETENCY  OF  WITNESSES  AND  EVIDENCE. 

1.  Testimony  Between  Husband  and  Wife.  —  The  wife  may  testify 
to  threats  made  against  her  by  her  husband.^'^ 

2.  Testimony  of  Notary. —  The  testimony  of  a  notary  has  been 
admitted,  even  when  it  tends  to  contradict  his  certificate  of  acknowl- 
edgment.*^ 

3.  Threats  Coming  From  Third  Parties.  —  Evidence  of  threats  is 
admissible  coming  indirectly  from  third  parties  when  threats  are 
connected  with  the  party  accused  of  duress.*- 


Temvessec.  —  Blair  v.  Coffman.  2 
Over.  176,  5  Am.  Dec.  6=;q. 

Texas.  —  The  Oriental  v.  Barclay, 
16  Tex.  Civ.  App.  193,  41  S.  W.  117. 

Evidence  of  duress  held  inadmis- 
sible under  an  answer  which  did  not 
show  by  whom  the  duress  was  in- 
flicted. Lord  V.  Lindsay,  18  Hun 
484. 

But  see  contra,  Iowa  Sav.  Bank, 
V.  Frink,  (Neb.),  92  N.  W.  916. 

39.  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597;  Whit- 
ridge  V.  Barry,  42  Md.  140:  Louden 
V.  Blythe,  16  Pa.  St.  532,  55  Am.  Dec. 
527. 

The  declarations  of  the  deceased 
may  be  admissible  to  prove  his  state 
of  mind  and  the  influences  which  ap- 
peared to  be  operating  upon  him. 
Stillwell  V.  Mutual  L.  Ins.  ^...o.,  72 
N.  Y.  385. 

It  was  held  in  Hays  v.  Hays,  5 
Rich.  L.  (S.  C.)  31,  that  th>;  wife 
might  give  in  evidence  her  declara- 
tions made  to  the  notary  and  his 
subsequent  declarations  to  other  per- 
sons. 

It  was  held  in  Barrett  v.  French,  I 
Conn.  354,  6  Am.  Dec.  241,  that  the 
declarations  of  the  grantor  not  made 
in  the  presence  of  the  grantee,  were 
inadmissible   to    invalidate   the    deed. 

40.  Vicknair  v.  Trosclair,  45  La. 
Ann.  272),  12  So.  486;  State  Bank  v. 
Hutchinson,  62  Kan.  9,  61    Pac.  443. 

Defendant  demanded  of  a  husband 
a  mortgage  on  his  homestead,  which 
was  in  his  wife's  name,  claiming  he 
was  a  defaulter,  and  threatening 
criminal  prosecution  unless  he  gave 
the  mortgage.  Held,  that  evidence  of 
a  conversation  between  husband  and 
wife,  in  which  he  told  her  of  such  in- 


terview with  the  defendant,  was  ad- 
missible, in  an  action  by  them  for 
cancellation  of  the  mortgage,  on  the 
ground  of  duress.  Giddings  v.  Iowa 
Sav.  Bank,  104  Iowa  676,  74  N.  W. 
21. 

But  see  Anderson  v.  Anderson,  g 
Kan.  112,  where  it  was  held  that  a 
divorced  wife,  in  an  action  against 
her  husband  and  his  vendee  to  set 
aside  a  deed,  would  not  be  allowed 
to  testify  to  threats  made  to  her  by 
her  husband  before  the  divorce.  See 
also  Fairchild  v.  Fairchild,  „(N.  J. 
Eq.),  44  Atl.  944. 

41.  Heaton  v.  Norton  Co.  State 
Bank,  59  Kan.  281,  52  Pac.  876.  But 
see  contra,  Central  Bank  v.  Copeland, 
18  Md.  305,  81  Am.  Dec.  597. 

42.  State  Bank  v.  Hutchinson,  62 
Kan.  9,  61  Pac.  443;  Alarks  v.  Crume, 
16  Ky.  L.  Rep.  707,  29  S.  W.  436; 
Bryant  v.  Levy.  52  La.  Ann.  1,649, 
28  So.  191  ;  Olivari  v.  ]\Ienger,  39 
Tex.  76;  Schultz  V.  Catlin,  78  Wis. 
611,  47  N.  W.  946. 

The  defense  to  a  promissory  note 
was  that  it  was  made  under  duress. 
Held,  that  evidence  was  admissible 
showing  that  a  person  to  whom  the 
payee  made  threats  against  the 
maker,  repeated  them  to  the  maker, 
in  the  absence  of  the  payee,  just  be- 
fore the  making  of  the  note.  Taylor 
V.  Jaques,  106  Mass.  291. 

But  see  Sherman  v.  Sherman,  47 
N.  Y.  St.  404,  20  N.  Y.  Supp.  414; 
Phillips  V.  Henry,  160  Pa.  St.  24. 
28  Atl.  477,  40  Am.  St.  Rep.  706; 
Roth  V.  Holmes,  (Tenn.),  52  S.  W. 
699. 

The  threats,  however,  must  be 
brought  home  to  one  of  the  parties. 
Evidence     that    third    persons    told 
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4.  Parol  Evidence  to  Avoid  Written  Instrument.  —  Parol  evidence 
of  duress  will  be  admitted  to  avoid  a  written  instrument,  notwith- 
standing the  "  parol  evidence  rule."''^ 

5.  Complaint  and  Warrant  in  Criminal  Prosecution.  —  The  com- 
plaint and  warrant  in  a  criminal  prosecution  are  admissible  as 
evidence  of  the  legality  or  illegality  of  the  proceedings,^*  on  a  ques- 
tion of  duress. 

VI.  PRESUMPTIONS. 

1.  Deeds  of  Married  Women.  —  The  certificate  of  acknowledg- 
ment to  the  deed  of  a  married  woman  is  prima  facie  evidence  that 
it  was  her  free  and  voluntary  act,  and  when  duress  is  alleged  this 
presumption  must  be  overcome  by  a  preponderance  of  evidence.*^ 

2.  Acts  of  Public  Officer.  —  The  presumption  is  that  the  official 


plaintiff  that  defendant  threatened  to 
have  her  arrested  as  a  common  pros- 
titute unless  she  made  a  certain  set- 
tlement is  inadmissible  to  prove 
duress,  without  proof  that  defendant 
authorized  or  ratified  such  statements. 
Boydan  v.  Haberstumpf,  129  Mich. 
137.  88  N.  W.  386. 

43.  Vicknair  v.  Trcsclair,  45  La. 
Ann.  373,  12  So.  486. 

The  rule  that  all  verbal  precedent 
negotiations  are  merged  in  the  writ- 
ing does  not  apply,  when  an  action  to 
set  aside  a  conveyance  is  based  upon 
the  ground  that  it  was  obtained  by 
duress,  and  evidence  of  conversations 
proving  a  previous  verbal  contract  is 
admissible.  Hick  v.  Thomas,  90  Cal. 
289,  27  Pac.  208,  376. 

44.  Crowell     v.    Gleason,    10    Me. 

325. 

It  was  held  in  Hackett  v.  King,  6 
Allen  (Mass.)  58,  that  the  warrant 
could  be  proved  only  by  producing  it 
or  a  verified  copy  of  it,  unless  it  is 
shown  that  neither  the  original  nor 
the  certified  copy  could  be  produced. 

45.  United  States.  —  Insurance  Co. 
V.  Nelson,  103  U.  S.  544;  Young  v. 
Duvall,  109  U.  S.  573- 

Alabama.  —  Smith  v.  McGuire,  67 
Ala.  34;  Moog  V.  Strang,  69  Ala.  98. 

Illinois.  —  Marston  v.  Brittenham, 
76  111.  611;  Crane  v.  Crane,  81  111. 
165;  Post  V.  First  Nat.  Bank,  138  III. 
559,  28  N.  E.  978,  Hagan  v.  Waldo, 
168  111.  646,  48  N.  E.  89. 

Kansas.  —  Gabbey  v.  Forgeus,  38 
Kan.  62,  15  Pac.  866;  Heaton  v.  Nor- 
ton Co.  State  Bank,  59  Kan.  281,  52 
Pac.  876. 

Kentucky. — Hughes     v.    Coleman, 
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10  Bush  246;  Jett  V.  Rogers,  12  Bush 

564- 

Maryland.  —  Central  Bank  v.  Cope- 
land,  18  Md.  305,  81  Am.  Dec.  597; 
Whitridge  v.  Barry,  42  Md.   140. 

Michigan.  —  Johnson  v.  Van  Vel- 
sor,  43  Mich.  208,  5  N.  W.  265. 

Missouri.  —  Springfield  E.  &  T.  Co. 
V.  Donovan,  147  Mo.  622,  49  S.  W. 
500. 

Neiv  Jersey.  —  Van  Deventer  v. 
Van  Deventer,  46  N.  J.  L.  460;  Fair- 
child  V.  Fairchild,  (N.  J.  Eq.),  44 
Atl.  944. 

Pennsylvania.  —  Schrader  v.  Deck- 
er, 9  Pa.  St.  14,  49  Am.  Dec.  538; 
Louden  v.  Blythe,  16  Pa.  St.  532,  55 
Am.  Dec.  527 ;  Michener  v.  Cavender, 
38  Pa.  St.  334,  80  Am.  Dec.  486 ;  Mc- 
Candless  v.  Engle,  51  Pa.  St.  309; 
Singer  Mfg.  Co.  v.  Rook,  84  Pa.  St. 
442,  24  Am.  Rep.  204;  Carr  v.  Frick 
Coke  Co.,  170  Pa.  St.  62,  22  Atl.  656 ; 
Pennsylvania  Trust  Co.  v.  Kline,  192 
Pa.  St.  I,  43  Atl.  401. 

South  Carolina.  —  Hays  v.  Hays, 
5  Rich.  L.  31- 

Texas.  —  Kocourek  v.  Marak,  54 
Tex.  201,  38  Am.   Rep.  623. 

West  Virginia.  —  Rollins  v.  IMen- 
ager,  22  W.  Va.  461. 

IViscotisin.  —  Smhh  v.  Allis,  52 
Wis.  337,  9  N.  W.  155- 

In  some  states  it  is  held  that  the 
evidence  to  overcome  the  certificate 
must  be  clear  and  convincing.  See 
Coleman  v.  Smith,  55  Ala.  368; 
Smith  V.  McGuire,  67  Ala.  34;  ^ioog 
V.  Strang,  69  Ala.  98;  Insurance  Co. 
V.  Nelson,  103  U.  S.  544;  Young  v. 
Duvall,  109  U.  S.  573:  Hagan  v. 
Waldo,  168  111.  646,  48  N.  E.  89. 
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acts  of  a  public  officer  are  legal  and  done  for  a  legal  purpose,  and 
the  evidence  of  duress  must  overcome  this  presumption/'^ 

3.  Master  and  Servant.  —  The  law  will  not  raise  any  presumption 
of  duress  from  the  mere  fact  that  the  parties  stood  in  the  relation  of 
master  and  servant.*^ 

4.  Moral  Obligation.  —  When  a  person  is  under  a  moral  obligation 
to  do  an  act  alleged  to  be  done  under  duress,  it  will  be  presumed  that 
he  acted  from  a  sense  of  moral  duty,  and  the  evidence  of  duress  must 
be  strong  enough  to  rebut  this  presumption.*^ 

5.  Trust  Relation.  —  When  it  is  shown  that  a  relation  of  trust  or 
mutual  confidence  exists  between  the  parties,  the  burden  rests  upon 
the  party  accused  of  duress,  or  who  received  the  benefit  thereof,  to 
show  that  the  transaction  was  just  and  fair.*" 


But  in  Kansas,  Pennsylvania, 
South  Carolina,  Texas  and  Maryland 
the  rule  seems  to  be  less  stringent. 

46.  Graham  v.  Marks,  98  Ga.  67, 
25  S.  E.  931 ;  Stouffer  v.  Latshaw,  2 
Watts  (Pa.)   165,  27  Am.  Dec.  297. 

It  was  held  in  Gibson  v.  Patterson, 
75  Ga.  549,  that  a  bond  given  while 
under  arrest  by  order  of  the  court 
and  as  a  condition  of  release  is  prima 
facie  valid,  and  the  onus  of  proving 
that  it  was  given  under  duress  rests 
upon  the  party  disputing  it. 

47.  It  was  held  in  Siegle  v. 
Schueck,  67  111.  App.  296,  that  there 
is  no  such  subjection  or  subserviency 
by  a  salaried  employe,  that  the  law 
will  presume  a  transaction  by  him 
with  his  employer  to  be  voidable  on 
the  mere  ground  that  perhaps  he 
would  be  discharged  if  he  did  not 
assent. 

48.  ''  Threats  and  acts  of  intimi- 


dation are  necessarily  duress,  and 
where  one  is  morally  bound  to  enter 
into  or  discharge  a  contract,  it  is 
presumed  that  he  acted  from  a  sense 
of  duty,  and  this  presumption  should 
be  weighed  against  the  evidence  of 
duress."  Meredith  v.  Meredith,  99 
Mo.  App.  636.  See  also  Lawless  v. 
Chamberlain,  18  Ont.  (Can.)  296, 
where  it  is  held  that  the  evidence  to 
annul  a  marriage  on  the  ground  of 
duress  must  be  clear  and  convincine. 

49.  Where  Relations  of  Trust 
Exist.  —  Secor  v.  Clark,  16  N.  Y.  St. 
812,  I  N.  Y.  Supp.  515;  Holt  V.  Ag- 
new,  67  Ala.  360. 

See  also  Vicknair  v.  Trosclair,  45 
La.  Ann.  2,7^,  12  So.  486,  where  it  is 
held  that  threats  once  _  made  by  a 
husband  against  his  wife  are  pre- 
sumed to  influence  her  and  cause  her 
silence  until  an  opportunity  is  pre- 
sented for  the  assertion  of  her  right. 
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I.  DEFINITION. 

Dying  declarations  are  statements  of  material  and  relevant  facts 
made  by  one  who  was  about  to  die,  who  v/as  in  fear  of  impending- 
death,  and  who  subsequently  died,  as  to  the  cause  of  the  injuries 
which  resulted  in  his  death,  the  attending  circumstances,  or  the 
person  who  did  such  injuries,  which  statements,  after  his  death,  and 
on  the  prosecution  of  a  person  charged  with  inflicting  the  fatal 
injuries,  are  admissible  to  show  who  killed  him,  and  the  res  gestae  of 
the  killing/ 

Distinction  Between  Dying  Declarations  and  Res  Gestae.  —  Declara- 
tions which  are  admissible  in  evidence  as  part  of  the  res  gestae 
are  such  as  were  made  at  the  time  and  place  of  the  homicidal  act, 
whereas  dying  declarations  are  such  as  were  made  after  the  com- 
mission of  the  homicidal  act,  but  which  are  admissible  in  evidence 
because  at  the  time  the  declarant  made  them  he  was  in  extremis,  and 
under  a  sense  of  impending  death.^ 


II  EXCEPTIONS  TO  ORDINARY  RULES  OF  EVIDENCE. 

Dying   declarations   are  a   species   of   hearsay   evidence,   and   the 
rule  under  which  they  are  admitted  in  evidence  is  an  exception  to 


1.  State  V.  Perigo,  80  Iowa  2)7^ 
45  N.  W.  399;  State  V.  Baldwin,  79 
Iowa  714,  45  N.  W.  297;  People  v. 
Olmstead,  30  Mich.  431.  See  also 
Simons  v.  People,  150  111.  66,  36  N. 
E.  1,019,  in  which  case  it  was  said: 
"  Dying  declarations  are  such  as  are 
made  relating  to  the  facts  of  an  in- 
jury of  which  the  party  afterwards 
dies,  under  the  fixed  belief  and  moral 
conviction  that  immediate  death  is 
inevitable,  without  opportunity  for 
repentance,  and  without  hope  of  es- 
caping the  impending  danger." 
Citinp,  Starkey  v.  People,  17  111.  17, 
in  which  case  will  be  found,  not  only 
a  definition  of  the  term,  but  also 
an  exhaustive  statement  as  to  the 
nature  of  dying  declarations  and  the 
circumstances  under  which  they 
are  admitted.  See  further,  State  v. 
Scott,  12  La.  Ann.  274,  where  the 
court  said  :  "  Declarations  are  called 
'  dying  declarations  '  when  made  un- 
der a  consciousness  of  impending 
death."  See  likewise  Reg.  v.  For- 
ester, 10  Cox.  C.  C.  368;  Scott  V. 
People,  63  111.  508;  State  v.  Johnson, 
118  Mo.  491,  24  S.  W.  229,  40  Am. 
St.  Rep.  40c; ;  Hudson  v.  State,  3 
Cold.    (Tenn.)    355- 

Five   Rules   Governing   Admission 


of  Dying  Declarations.  —  In  Lips- 
comb V.  State,  75  Miss.  559,  23  So. 
210,  230,  Magruder,  J.,  said :  "  The 
rules  which  govern  the  rules  of  dy- 
ing declarations  are  familiar  and 
rudimental :  (i)  They  must  be 
made  under  the  realization  and 
solemn  sense  of  impending  death, 
when  the  motive  for  falsehood  may 
be  presumed  to  be  lost  in  the  despair 
of  life.  (2)  They  must  be  the  ut- 
terance of  a  sane  mind.  (3)  They 
are  restricted  to  the  act  of  killing, 
and  the  circumstances  immediately 
attending  it  and  forming  a  part  of 
the  res  gestae.  (4)  No  declaration 
or  any  part  of  it  is  admissible,  un- 
less competent  and  relevant,  if  made 
by  a  living  witness.  (5)  That  great 
caution  should  be  observed  in  the  ad- 
mission of  such  testimony,  and  the 
rules  which  restrict  it  be  carefully 
guarded."  These  and  other  rules  are 
the  subjects  of  treatment  in  this 
article. 

2.  Kane  v.  Com.,  109  Pa.  St.  541- 
See  also  article  "  RES  Gest.\K." 

Dying  Declarations  Regarded  as 
Part  of  Res  Gestae.  —  In  State  v. 
Nash,  7  Iowa  347,  the  court  said: 
"  Such  evidence  is  received  as  being 
analogous  to  the  cases  in  which  hear- 
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the  rule  which  forbids  the  admission  of  hearsay  evidence  f  and  also 
an  exception  to  the  general  rule  of  evidence  which  requires  that  the 
witness  shall  be  sworn  and  subjected  to  cross-examination.* 

III.  THEORIES  UPON  WHICH  ADMITTED. 

1.  Situation  of  Declarant  Regarded  as  Substitute  for  Oath.  — The 
principle  upon  which  dying  declarations  are  admitted  is  that  they 
are  made  by  one  who  is  in  a  condition  so  solemn  and  awful  as  to 
exclude  the  supposition  that  he  could  be  influenced  by  malice, 
revenge,  or  any  conceivable  motive  to  speak  anything  except  the 
truth.  To  quote  the  language  of  Chief  Baron  Eyre  in  Woodcock's 
case,  which  is  the  leading  case  on  this  subject,  the  declaration  to 
be  admissible  must  have  been  made  when  "  every  hope  of  this 
world  is  gone ;  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful  considerations  to  speak 
the  truth.  A  situation  so  solemn  and  awful  is  considered  by  the 
law  as  creating  an  obligation  equal  to  that  which  is  imposed  by  an 


say  evidence  is  admissible  as  being 
part  of  the  res  gestae." 

3.  United  States.  —  Carver  v. 
United  States,  164  U.  S.  694. 

California.  —  People  v.  Fuhrig, 
127  Cal.  412,  59  Pac.  693 ;  People  v. 
Sanford,  43  Cal.  29;  People  v.  Cark- 
huff,  24  Cal.  641. 

Colorado.  —  Graves  v.  People,  18 
Colo.  170,  32  Pac.  63;  McBride  v. 
People,    5    Colo.    App.    91,    2i7    Pac 

953- 

Georgia.  —  Battle  v.  State,  74  Ga. 
loi ;  Mitchell  v.  State,  71  Ga.  128. 

Illinois.  — D\ghy  v.  People,  113  111. 
123;  Marshall  v.  Chicago  &  G.  E.  R- 
Co.,  48  111.  475,  95  Am.  Dec.  561; 
Starkey  v.  People,  17  111.  17 ■ 

Indiana.  —  Morgan  v.  State,  31  Ind. 

193- 

Kansas.  —  State  v.  Medhcott,  9 
Kan.  257. 

Kentucky.  — h&ih&r  v.  Com.,  9 
Bush  II. 

Massachusetts.  —  Com.  v.  Dens- 
more,  12  Allen  535. 

Mississippi.  —  Lipscomb  v.  State,  75 
Miss.  559,  23  So.  210,  230;  Brown  v. 
State,  32  Miss.  433;  Nelms  v.  State, 
13  Smed.  &  M.  500,  53  Am.  Dec.  94- 

Missouri.  — Sf3ii&  v.  Reed,  137  Mo. 
125,  38  S.  W.  574;  State  V.  Vansant, 
80  Mo.  67. 

Nevada.  —  State  v.  IMurphy,  9  Nev. 


394- 

Netv  York.  —  People 
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N.  Y.  Z2,2,  51  N.  E.  1,024;  Waldele 
V.  N.  Y.  Cen.  &  H.  R.  R.  Co.,  61 
How.  Pr.  350;  Spatz  v.  Lyons,  55 
Barb.  476;  Wilson  v.  Boerem,  15 
Johns.  286. 

Pennsylvania.  —  Com.  v.  Murray,  2 
Ashm.  41. 

Tennessee.  —  Baxter  v.  State,  15 
Lea  657. 

Texas.  —  Walker  v.  State,  27  Tex. 
366. 

Washington.  —  State  v.  Eddon,  8 
Wash.  292,  36  Pac.  139. 

Wyoming.  —  Foley  t:'.  State,  "72  Pac. 
627. 

Direct  Evidence.  —  In  State  v. 
Sexton,  147  Mo.  89,  48  S.  W.  452, 
it  was  held  that  dying  declarations 
are  direct  evidence  to  the  same  ex- 
tent as  the  testimony  of  a  living  wit- 
ness is  such.  In  this  case  the  court 
was  asked  to  instruct  the  jury  that 
there  was  no  evidence  that  the  declar- 
ant had  been  killed  because  there  was 
"  no  direct  evidence  as  to  the  com- 
mission of  the  homicide;"  and  it  was 
held  that  such  instruction  was  prop- 
erly refused  because  the  declarations 
of  the  decedent  furnished  direct  evi- 
dence. 

4.  State  V.  Williams,  67  N.  C.  12; 
Kane  v.  Com.,  log  Pa.  St.  541. 

Exception  in  Derogation  of  Com- 
mon Right.  —  "The  exception  is  in 
derogation  of  common  right,  for,  in- 
dependent of  constitutions  and  laws, 
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oath  administered  in  court."^     Indeed,  it  has  been   declared   that 


an  accused  person  has  the  right  to 
have  the  witness  who  is  to  condemn 
him  in  his  presence,  so  that  he  may 
be  subjected  to  the  most  rigid  inqui- 
sition." Marshall  v.  Chicago  &  G.  E. 
R.  Co.,  48  111.  475^  95  Am.  Dec.  561. 

5.  Rex  V.  Woodcock,  i  Leach  C. 
C.  502,  cited  in  Dunn  v.  State,  2  Ark. 
229,  35  Am.  Dec.  54;  People  v.  San- 
chez, 24  Cal.  17;  Brown  v.  State,  32 
Miss.  433 ;  and  in  State  v.  Johnson, 
118  Mo.  491,  24  S.  W.  229,  40  Am. 
St.  Rep.  405. 

See  also  the   following  cases : 

United  States.  —  Carver  v.  United 
States,  164  U.  S.  694. 

Alabama.  —  Sullivan  v.  State,  102 
Ala.  135,  15  So.  264,  48  Am.  St.  Rep. 
22;  Ward  V.  State,  78  Ala.  441. 

Arkansas.  —  Dunn  v.  State,  2  Ark. 
229,  35  Am.  Dec.  54. 

California.  —  People  v.  Lanagan,  81 
Cal.  142,  22  Pac.  482. 

Colorado.  —  Graves  v.  People,  18 
Colo.  170,  ;i2  Pac.  63. 

Delaware.  —  State  v.  Frazier,  I 
Houst.  176. 

District  of  Columbia.  —  United 
States  V.  Schneider,  21  D.  C.  381. 

Florida.  —  Lester  v.  State,  ^y  Fla. 
382,  20  So.  232;  Richard  v.  State,  42 
Fla.  528,  29  So.  413. 

Georgia.  —  Wilkerson  v.  State,  91 
Ga.  729,  44  Am.  St.  Rep.  63;  Hill  v. 
State,  41  Ga.  484. 

See  also  Mitchell  v.  State,  71  Ga. 
128. 

Illinois.  —  Collins  v.  People,  194 
111.  506,  62  N.  E.  902;  Starkey  v.  Peo- 
ple, 17  111.  17;  Scott  z:  People,  63  111. 
508. 

Indiana.  —  Jones  v.  State,  71  Ind. 
66;  Morgan  v.  State,  31  Ind.  193. 

lotfa.  —  State  z'.  Schmidt,  73  Iowa 
469,  35  N.  Y.  590. 

Kentucky.  —  Walston  v.  Com.,  16 
B.  Mon.  15. 

Louisiana.  —  State  v.  Jones,  47  La. 
Ann.  1,524,  18  So.  515;  State  v.  Burt, 
41  La.  Ann.  787,  6  So.  631,  6  L.  R. 
A.  79;  State  V.  Newhouse,  39  La. 
Ann.  862;  State  v.  Trivas,  32  La. 
Ann.  1,085,  36  Am.  Rep.  293;  State 
V.  Spencer,  30  La.  Ann.  362. 

Maryland.  —  Worthington  v.  State, 
92  Md.  222,  48  Atl.  355.  84  Am.  St. 
Rep.  506,  56  L.  R.  A.  352. 


Massachusetts.  —  Com.  v.  Roberts, 
108  Mass.  296. 

Michigan.  —  People  v.  Beverly,  108 
Mich.  509,  66  N.  W.  379- 

Mississippi.  —  Brown  v.  State,  32 
Miss.  433;  Lambeth  v.  State,  23 
Miss.  322;  Nelms  v.  State,  i3.Smed. 
&  M.  500;  Lewis  V.  State,  9  Smed.  & 
M.  115. 

Missouri.  —  State  v.  Johnson,  118 
Mo.  491,  24  S.  W.  229,  40  Am.  St. 
Rep.  405 ;  State  v.  Dominique,  30  Mo. 

585. 

New  Jersey.  —  Donnelly  v.  State, 
26  N.  J.  L.  463- 

Nezu  York.  —  People  v.  Corey,  157 
N.  Y.  332,  51    N.  E.  1,024. 

North  Carolina.  —  Barfield  v.  Britt, 
47  N.  C.  41,  62  Am.  Dec.  190;  State 
V.  Jefferson,  125  N.  C.  712,  34  S.  E. 
648 ;  State  v.  Williams,  67  N.  C.  12. 

Pennsylvania.  —  Com.  v.  Murray, 
2  Ashm.  41. 

Rhode  Island.  —  State  v.  Jeswell, 
22  R.  I.  136,  46  Atl.  405. 

Tennessee.  —  Baxter  v.  State,  15 
Lea  657;  Lowry  v.  State,  12  Lea  142; 
Hudson  V.  State,  3  Cold.  355;  Smith 
V.  State,  9  Humph.  9. 

Virginia.  —  Hall  v.  Com.,  89  Va. 
171,  15  S.  E.  517- 

Vermont.  —  State  v.  Center,  35  Vt. 
378. 

IVashington.  —  State  v.  Eddon,  8 
Wash.  292,  36  Pac.  I39- 

In  Sims  V.  State,  36  Tex.  Crim. 
154,  36  S.  W.  256,  Henderson,  J., 
after  referring  to  the  principle  here- 
under discussion,  said :  "  And 
Shakespeare  seems  to  have  enter- 
tained the  same  view  when  he  puts 
the  sentiment  into  the  mouth  of  the 
wounded  IMelun,  who,  finding  him- 
self disbelieved  while  announcing  the 
intended  treachery  of  King  Louis, 
exclaims : 
" '  Have   I   not  hideous  death   within 

my  view. 
Retaining  but  a  quantity  of  life; 
Which  bleeds  away,  even  as  a  form 

of  wax 
Resolveth     from     his     figure     'gainst 

the  fire? 
What  in  the  world  should  make  me 

now  deceive, 
Since  I  must  lose  the  use  of  all  de- 
ceit? 

Vol.   IV 


918 


DYING  DBCLARATIONS. 


declarations  made  under  a  sense  of  impending  death  are  more  liable 
to  be  true  than  the  testimony  of  a  witness  given  under  oath.° 

2.  As  Matter  of  Necessity.  —  Dying  declarations  are  not  admitted 
in  evidence  upon  the  sole  ground  that  the  declarant  v^as  under  a 
sense  of  impending  death,  and  therefore  presumably  constrained  to 
speak  the  truth,  but  they  are  also,  in  part,  admitted  from  the 
necessity  of  the  case,  and  because  the  defendant,  who  by  his  own 
act  has  put  it  out  of  the  power  of  his  victim  to  appear  in  evidence 
against  him,  cannot  justly  complain  of  the  admission  in  evidence  of 
the  dying  declarations  of  his  victim,  without  the  sanction  of  an  oath, 
or  without  his  appearance  in  person  as  a  witness  against  him.'^ 


Why   should   I   then  be   false;    since 

it  is  true, 
That  I  must  die  here,  and  live  hence 

by  truth?' 

—  King  John,  Act  V.,  Sc.  4." 
6.  Hill  V.  State,  41  Ga.  484,  in 
which  case  the  court  said :  "  When 
dissolution  is  approaching,  and  the 
dying  man  has  lost  all  hope  of  life, 
and  the  shadows  of  the  grave  are 
gathering  in  around  him,  and  his 
mind  is  impressed  with  the  full  sense 
of  his  condition,  the  solemnity  of 
the  scene  and  hour  gives  to  his  state- 
ments a  sanctity  of  truth,  more  im- 
pressive and  potential  than  the  for- 
malities of  an  oath  —  and  such  dec- 
larations ought  to  be  received  and 
considered  by  the  jury,  under  the 
charge  of  the  court,  as  to  their  effect 
and  weight,  in  all  cases  where  the 
evidence  of  fact  warrant  their  ad- 
missibility." 

Compare  People  v.  Kraft,  gr  Hun 
474,  36  N.  Y.  Supp.  1,034,  wherein 
it  was  declared  that  the  statements 
of  a  person  who  is  dying  are  not 
necessarily    credible. 

Unsatisfactory  Nature  of  Reasons 
for  Admission.  —  In  Railing  v.  Com., 
no  Pa.  St.  100,  I  Atl.  314,  it  was 
said:  "Nor  is  the  reason  ordinarily 
given  for  their  admission  at  all  satis- 
factory. It  is  that  the  declarant,  in 
the  immediate  presence  of  death,  is 
so  conscious  of  the  great  responsi- 
bility awaiting  him  in  the  near  future 
if  he  utters  falsehood  that  he  will,  in 
all  human  probability,  utter  only  the 
truth.  The  fallacy  of  this  reasoning 
has  been  many  times  demonstrated. 
It  leaves  entirely  out  of  account  the 
influence  of  the  passions  of  hatred 
and  revenge,  which  almost  all  human 
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beings  naturally  feel  against  their 
murderers,  and  it  ignores  the  well- 
known  fact  that  persons  guilty  of 
murder  beyond  all  question  very  fre- 
quently deny  their  guilt  up  to  the  last 
moment  upon  the  scaffold." 

7.  State  V.  Pearce,  56  Alinn.  226, 
57  N.  W.  652,  1,065,  in  which  case 
Buck,  J.,  said :  "  Such  evidencq  may 
result  in  wrong  sometimes,  but  its 
absolute  necessity  is  now  universally 
recognized.  It  may  be  that  some  men 
do  go  down  to  death  with  a  lie  upon 
their  lips,  and  that  their  last  utter- 
ances are  full  of  falsehood,  but  such 
cases  are  exceptions  to  the  general 
rule,  and  do  not  furnish  a  proper 
ground  for  the  rejection  of  dying 
declarations  as  evidence,  when  of- 
fered within  the  ordinary  rules  upon 
the  subject,  any  more  than  it  would 
be  proper  to  exclude  any  testimony 
because  some  witnesses  perjure  them- 
selves when  testifying  under  oath. 
While  the  text  writers  sometimes 
speak  of  the  weakness  of  evidence  of 
dying  declarations,  because  of  the 
want  of  an  opportunity  for  cross-ex- 
amination, they  still  lay  down  the 
rule  that  such  admissions  are  fully 
satisfied  if  the  declarant  is  shown  to 
be  conscious  of  the  fact  that  he  is 
in  a  dying  condition." 

See  also  State  v.  Ferguson,  2  Hill 
L.  (S.  C.)  619,  27  Am.  Dec.  412, 
where  Johnson,  J.,  said :  "  The 
principle  on  which  death-bed  declara- 
tions are  admitted  is  that  of  neces- 
sity. The  assassin  does  not  seek  the 
open  day  or  the  crowded  thorough- 
fare to  do  his  deed  of  darkness,  and 
it  frequently  happens  that  none  but 
the  victim  witnesses  the  deed.  The 
sanction  is  that  of  approaching  death. 
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IV.  CONSTITUTIONAL  AND  STATUTORY  PROVISIONS. 

1.  Constitutional  Provisions.  —  Constitutional  provisions  which 
secure  compulsory  process  for  witnesses  in  behalf  of  defendants  in 
criminal  cases  and  provide  that  such  defendants  shall  be  confronted 
with  the  witnesses  against  them  are  not  construed  to  prevent  decla- 
rations properly  made  by  one  in  articiilo  mortis  from  being  given  in 
evidence  against  defendants  in  cases  of  homicide.^ 

Reasons  for  Holding  That  Constitution  Is    Not  Violated.  —  In     arriv- 


No  one  who  has  a  proper  sense  of 
religion,  or  who  believes  in  a  future 
state  of  rewards  and  punishments, 
would  willingly  incur  the  guilt  of 
falsehood,  who  had  before  him  the 
immediate  prospect  of  a  final  account 
for  the  deeds  done  in  the  body,  when 
every  word,  thought,  and  deed  of 
evil,  must  rise  up  for  his  condemna- 
tion." See  further  to  the  same  effect 
the  following  cases : 

United  States.  —  Mattox  v.  United 
States,  146  U.  S.  140. 

Alabama.  —  Sullivan  v.  State,  102 
Ala.  135,  15  So.  264,  48  Am.  St.  Rep. 
22;  Sylvester  v.  State,  71  Ala.  17; 
Mose  V.  State,  35  Ala.  421. 

Arkansas.  —  Newberry  v.  State,  68 
Ark.  355.  58  S.  W.  35i- 

California.  —  People  v.  Lawrence, 
21  Cal.  368;  People  v.  Glenn,  10  Cal. 
23- 

Colorado.  —  Graves  v.  People,  18 
Colo.   170,  32  Pac.  63. 

Delaware.  —  State  v.  Oliver,  2 
Houst.  585. 

District  of  Columbia.  —  United 
States  V.  Schneider,  21  D.  C.  381. 

Georgia.  —  White  v.  State,  100  Ga. 
659;  Battle  V.  State,  74  Ga.  loi ; 
Campbell  v.  State,  11  Ga.  353. 

Illinois.  —  Marshall  v.  Chicago  & 
G.  E.  R.  Co.,  48  111.  475,  95  Am.  Dec. 
561 ;  Starkey  v.  People,  17  111.  17. 

Indiana.  —  Morgan  v.  State,  31 
Ind.  193. 

Kentucky.  —  Starr  v.  Com.,  97  Ky. 
193,  30  S.  W.  397;  Pace  V.  Com.,  89 
Ky.  204,  12  S.  W.  271  ;  Peoples  v. 
Com.,  87  Ky.  487,  9  S.  W.  509. 

See  also  Fuqua  v.  Com.,  24  Ky.  L. 
2,204,  y^  S.  W.  782. 

Louisiana.  —  State  v.  Brunetto,  13 
La.  Ann.  45. 

Massachusetts.  —  Com.  v.  Casey,  1 1 
Cush.  417. 

Michigan.  —  People     v.     Lonsdale, 


122  Mich.  388,  81  N.  W.  277;  People 
V.  Knapp,  26  Mich.  112. 

Minnesota.  —  State  v.  Pearce,  56 
Minn.  226. 

Mississippi.  —  Lipscomb  v.  State, 
75  Miss.  559,  23  So.  210;  Merrill  v. 
State,  58  Miss.  65;  Brown  v.  State, 
32  Miss.  433;  Lewis  v.  State,  9  Smed. 
&  M.  115;  Lambeth  v.  State,  i  Cush. 
67. 

Missouri.  —  State  v.  Reed,  137  Mo. 
125,  38  S.  W.  574;  State  V.  Johnson, 
118  Mo.  491,  24  S.  W.  229,  40  Am. 
St.  Rep.  405. 

New  York.  —  People  v.  Corey,  157 
N.  Y.  3S2,  51  N.  E.  1,024.;  Wilson  v. 
Boerman,    15   Johns.   286. 

North  Carolina.  —  State  v.  Jeffer- 
son, 125  N.  C.  712,  34  S.  E.  648; 
State  V.  Shelton,  47  N.  C.  360,  64 
Am.  Dec.  587. 

Pennsylvania.  —  Railing  v.  Com., 
no  Pa.  St.  100,  I  Atl.  314;  Com.  v. 
jNIurray,  2  Ashm.  41. 

Tennessee.  —  Smith  v.  State,  9 
Humph.  9;  Nelson  v.  State,  7 
Humph.  542. 

Texas.  —  Irby  v.  State,  25  Tex. 
App.  203,  7  S.  W.  705;  Felder  v. 
State,  23  Tex.  App.  477,  5  S.  W.  145, 
59  Am.  Rep.  777;  Temple  v.  State,  15 
Tex.  App.  304,  49  Am.  Rep.  200; 
Warren  v.  State,  9  Tex.  App.  619,  35 
Am.'  Rep.  745. 

Virginia.  —  Hill  v.  Com.,  2  Gratt. 
594- 

Vermont.  —  State  v.  Wood,  53  Vt. 
560;  State  r.  Center,  35  Vt.  378. 

Washington.  —  State  v.  Eddon,  8 
Wash.  292,  36  Pac.  139. 

W  y  o  m  i  n  g.  —  Foley  v.  State, 
(Wyo.),  72  Pac.  627. 

8.     True  Foundation  of  Rule In 

Marshall  f.  Chicago  &  G.  E.  R.  Co., 
48  111.  475,  95  Am.  Dec.  561,  it  was 
declared  that  the  true  foundation  of 
the   rule   is  that   they  are  admissible 
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ing  at  the  conclusion  that  the  admission  of  dying  declarations  violates 
no  provision  of  the  constitution,  the  courts  have  usually  assigned 
two  reasons  for  their  decisions ;  ( i )  that  the  provisions  of  the  consti- 
tution were  intended  only  to  ascertain  and  perpetuate  a  principle  in 
favor  of  liberty  and  safety  of  the  citizen,  which,  although  fully 
acknowledged  and  acted  upon  before  and  at  the  time  of  the  revolu- 
tion, had  been  yielded  to  the  liberal  or  popular  party  of  Great  Britain 
only  after  a  long  contest,  and  after  very  strenuous  opposition  from 


in   cases  of  felonious  homicide  as  a 
matter  of  policy  and  necessity. 

Alabama.  —  Green  v.  State,  66  Ala. 
40,  41  Am.  Rep.  744. 

Delaivare.  —  State  v.  Oliver,  2 
Houst.  585. 

Georgia.  —  Campbell  v.  State,  11 
Ga.  353- 

Illinois.  —  Starkey  v.  People,  17 
111.   17. 

Iowa.  —  State  v.  Nash,  7  Iowa  347. 

Louisiana.  —  State  v.  Price,  6  La. 
Ann.  691. 

Massachusetts.  —  Com.  v.  Carey,  12 
Cush.  246;  Com.  V.  Casey,  11  Cush. 
417. 

Mississippi.  —  ]\IcDaniel  v.  State,  8 
Smed.  &  AI.  401,  47  Am.  Dec.  93; 
Woodsides  v.  State,  2  How.  655. 

North  Carolina.  —  State  v.  Tilgh- 
man,  33  N.  C.  513. 

0/r/c  — State  v.  Kindle,  47  Ohio 
St.  358,  24  N.  E.  485;  Robbins  v. 
State,  8  Ohio   St.   131. 

Oregon.  —  State  v.  Saunders,  14 
Or.  300,   12  Pac.  441. 

Pennsylvania.  —  Brown  v.  Com.,  73 
Pa.  St.  321,   13  Am.   Rep.  740. 

Rhode  Island.  —  State  v.  Jeswell, 
22  R.  I.  136,  46  Atl.  405;  State  v. 
Waldron,  16  R.  I.  191,  14  Atl.  847. 

Tennessee.  —  Anthony  v.  State,  i 
Meigs  265 ;   Baxter  v.   State,   15   Lea 

657- 

Texas.  —  Taylor  v.  State,  38  Tex. 
Cr.  552,  43  S.  W.  1,019;  Burrell  v. 
State,  18  Tex.  713. 

Washington.  —  State  v.  Baldwin,  15 
Wash.  15,  45  Pac.  650.  See  also 
State  V.  Eddon,  8  Wash.  292,  36  Pac. 

139- 

Wisconsin.  —  State  v.  Dickinson, 
41  Wis.  299;  State  v.  Martin,  30  Wis. 
216,  II  Am.  Rep.  567;  Miller  v. 
State,  25  Wis.  384. 

United  States  Constitution.  —  In 
IMcDaniel  v.  State,  8  Smed.  &  M. 
(Miss.)    401,   47    Am.     Dec.    93,   the 
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court  said :  "  We  can  not  yield  our 
assent  to  the  position,  that  the  in- 
troduction of  such  testimony  violates 
the  provision  of  the  federal  con- 
stitution, which  secures  to  the  ac- 
cused the  right  '  to  be  confronted 
with  the  witnesses  against  him.' 
Such  evidence  has  been  admitted  in 
many  of  our  sister  states,  and  ex- 
cluded in  none,  so  far  as  we  know. 
It  would  be  a  perversion  of  its 
meaning  to  exclude  the  proof,  when 
the  prisoner  himself  has  been  the 
guilty  instrument  of  preventing  the 
production  of  the  witness,  by  causing 
his  death."  Follozving  Woodsides  v. 
State,  2  How.  (Miss.)  656. 
Where    Dying    Declarations    Have 

Been  Reduced  to  Writing In  State 

V.  Kindle,  47  Ohio  St.  358,  24  N.  E. 
485,  where  the  dying  declarations 
had  been  reduced  to  writing,  the 
court  said :  "  It  is  not  questioned 
that  the  words  used  by  the  defend- 
ant, or  the  substance  of  them,  might 
have  been  testified  to  orally  by  those 
who  heard  them,  if  they  were  able 
to  recall  them ;  but  it  is  insisted  by 
the  counsel  for  defendant  that  to  ad- 
mit the  written  statement  of  the  de- 
ceased is  to  make  him  a  witness  in 
the  case,  and  is  a  violation  of  the 
clause  of  the  constitution  of  the 
United  States,  which  provides  that' 
every  person  on  trial,  charged  with 
crime,  shall  have  the  right  '  to  be 
confronted  with  the  witnesses  against 
him '  and  of  the  like  clause  in  our 
own  constitution  which  provides  that 
in  any  such  trial  the  party  accused 
shall  be  allowed  '  to  meet  the  wit- 
nesses face  to  face.'  "...  "  The 
whole  transaction  and  every  detail, 
was  the  subject  of  cross-examination. 
The  accused  could  inquire  as  to  just 
what  the  declarant  actually  said,  just 
how  much  care  was  taken  in  writing 
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the  crown,  from  crown  lawyers  and  crown  statesmen,^  and  (2)  that 
the  constitutional  right  of  the  accused  to  confront  the  witnesses 
against  him  is  not  impaired  by  this  rule  of  evidence,  because  the 
person  who  testifies  to  the  dying  declarations  is  the  witness  against 
the  accused,  and  that  it  is  only  by  failing  to  discriminate  between 
the  witness  and  the  testimony  which  he  gives  that  the  constitutional 
objection   assumes   the   appearance   of   plausibility. ^° 


out  the  statement,  how  carefully  and 
distinctly  the  paper  was  read  to  the 
declarant,  and,  in  short,  as  to  all  that 
was  said  and  done,  the  order  of  it, 
and  the  manner  of  it.  Whether  the 
accused  availed  himself  of  this  op- 
portunity or  not,  the  opportunity  was 
present'.  It  is  clear  that  in  this  case 
the  constitutional  requirement  was 
complied  with,  and  every  constitu- 
tional right  was  preserved  to  the 
accused." 

9.  Anthony  v.  State,  Meigs 
(Tenn.)  265,  2)2)  Am.  Dec.  143,  in 
which  case,  Reese,  J.,  after  making 
the  statement  which  appears  in  the 
text  proceeded  to  say :  "  In  this  case, 
as  in  that  of  libels  and  some  others, 
the  object  of  the  bill  of  rights  was 
not  to  introduce  a  new  principle,  but 
to  keep  ground  already  gained,  and 
to  preserve  and  perpetuate  the  fruits 
of  a  political  and  judicial  victory, 
achieved  with  difficulty,  after  a  vio- 
lent and  protracted  contest.  That 
our  view  of  this  question  is  correct 
is  made  manifest  by  the  fact  that, 
after  more  than  forty  years  from  the 
adoption  of  our  first  constitution,  this 
argument  against  the  admissibility  of 
dying  declarations  on  the  ground  of 
the  bill  of  rights  is  for  the  first  time 
made,  so  far  as  we  are  aware,  in  our 
courts  of  justice;  and  if  made  else- 
where it  does  not  appear  to  have 
judicial  sanction  in  any  state." 
Quoted  with  approval  in  State  v. 
Waldron,  16  R.  I.  191,  14  Atl.  847. 

10.  Walston  v.  Com.,  16  B.  Mon. 
(Ky.)  15,  from  the  language  of  the 
court  in  which  case  the  te.xt  is  taken. 
See  also  to  the  same  effect  Camp- 
bell V.  State,  II  Ga.  353;  Robbins  v. 
State,  8  Ohio  St.  131  ;  State  v.  Wal- 
dron, 16  R.  I.  191,  14  Atl.  847;  Taylor 
V.  State,  38  Tex.  Crim.  552,  43  S.  W. 
1,019. 

Construction  Regarded  as  "  Evas- 
ive."—State  V.  Houser,  26  Mo.  431, 


in  which  case  the  court  in  discussing 
the  admissibility  of  the  deposi- 
tion of  an  absent  or  deceased  wit- 
ness, said:  "The  admission  of 
dying  declarations,  as  they  are 
termed,  seems  to  occupy  precisely 
the  same  ground  as  that  of  the 
deposition  of  the  deceased  witness. 
If  the  constitution  excludes  the 
one  it  must  exclude  the  other.  To 
say  that  the  witness  who  must 
meet  the  accused  '  face  to  face  '  is  he 
who  repeats  what  the  dying  man  has 
said,  is  a  mere  evasion ;  and  if  the 
constitution  admits  of  this  evasive 
interpretation  in  relation  to  the  dj'ing 
declarations,  it  is  just  as  easy  to 
apply  the  same  rule  of  construction 
to  the  deposition  of  the  dead  wit- 
ness. .  .  .  The  admissibility  of 
dying  declarations  has  not  been  ques- 
tioned. They  have  been  frequently 
resorted  to  in  this  state,  as  well  as 
elsewhere,  without  any  suggestion 
ever  having  been  made  of  a  conflict 
with  this  constitutional  provision. 
To  exclude  them  on  this  ground 
would  not  only  be  contrary  to  all 
the  precedents  in  England  and  here, 
acquiesced  in  long  since  the  adoption 
of  these  constitutional  provisions,  but 
it  would  be  abhorrent  to  that  sense  of 
justice  and  regard  for  individual  se- 
curity and  public  safety  which  its  ex- 
clusion in  some  cases  would  inev- 
itably set  at  naught." 

Analogy  to  Confessions In  Hill 

V.  Com.,  2  Gralt.  (Va.)  594,  the 
court  said:  "The  rule  is  one  of  ne- 
cessity. It  is  analogous  to  that 
which  authorizes  the  admissions  of 
the  prisoner  to  be  given  in  evidence 
against  him.  In  that  case  he  is  not 
the  witness ;  neither  is  the  dead  man. 
His  declarations  are  facts  to  be 
proved  by  witnesses,  who  must  be 
confronted   with   the   accused." 

Admission      Sustained     as     Being 
Right    of    Defendant hi    State    v. 
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2.  Statutory  Provisions.  —  A.  In  General.  —  It  is  likewise  held, 
of  course,  that  statutes  providing-  that  defendants  shall  be  entitled  to 
be  confronted  with  the  witnesses  against  them  are  not  infringed  by 
the  admission  of  dying  declarations  ;^^  and  it  has  been  further  held 
that  they  are  not  rendered  inadmissible  in  evidence  by  a  statute 
which  requires  the  names  of  the  witnesses  to  be  indorsed  upon  the 
indictment  on  information.^^ 

B.  Statutes  Authorizing  Admission.  — -  In  some  states,  notably 
California,  Georgia  and  Texas,  statutes  have  been  enacted  by  which 
dying  declarations  are  expressly  made  admissible  in  evidence.^^ 

V.  DYING  CONDITION  OF  DECLARANT. 

1.  In  General.  —  It  is  well  settled  that  to  render  declarations 
admissible  in  evidence  as  dying  declarations  they  must  have  been 
made  when  the  declarant  was  in  extremis,  or  at  the  point  of  death  ;^* 


Saunders,  14  Or.  300,  12  Pac.  441, 
Thayer,  J.,  said :  "  The  appellant's 
counsel  seemed  to  think  that  the  dec- 
laration that  '  in  all  criminal  prose- 
cutions the  accused  shall  have  the 
right  to  meet  the  witness  face  to 
face,'  could  have  been  nothing  less 
that  that  they  should  be  living  and 
present  in  court  when  their  testi- 
mony is  delivered.  But  the  right  to 
offer  that  character  of  proof  is  not 
restricted  to  the  side  of  the  prosecu- 
tor; it  is  equally  admissible  in  favor 
of  the  party  charged  with  the  death. 
.  .  .  The  objection  to  it,  there- 
fore, might,  if  sustained,  operate 
very  injuriously  to  an  accused,  and 
the  clause  in  the  bill  of  rights,  if 
construed  as  the  counsel  contended 
it  should  be,  have  the  effect  to  de- 
prive the  latter  of  an  important 
right.  The  rule,  although  sanctioned 
by  constitutional  declaration,  like  all 
general  rules,  has  its  exceptions.  It 
does  not  apply  to  such  documentary 
evidence  to  establish  collateral  facts 
as  would  be  admissible  under  the 
rules  of  the  common  law  in  other 
cases." 

11.  People  V.  Glenn,  10  Cal.  22,) 
State  V.  Price,  6  La.  Ann.  691 ;  Peo- 
ple V.  Corey,  157  N.  Y.  332,  51  N. 
E.   1,024. 

12.  People  V.  Beverly,  108  Mich. 
509,  66  N.  W.  379. 

13.  Consult  the  statutes  of  the 
various  states,  and  see  the  following 
cases  which  were  decided  under  stat- 
utes : 


California.  —  People  v.  Hall,  94 
Cal.  595,  30  Pac.  7. 

Georgia.  —  Mayes  v.  State,  108 
Ga.  787,  Z3  S.  E.  811;  Parks  v. 
State,  105  Ga.  242,  31  S.  E.  580; 
White  V.  State,  100  Ga.  659,  28  S.  E. 
423 ;  Wilkerson  v.  State,  91  Ga.  729, 
44  Am.  St.  Rep.  63;  Wallace  v. 
State,  90  Ga.  117,  15  S.  E.  700; 
Mitchell  V.   State,  71   Ga.   128. 

Texas.  —  Radford  v.  State,  Zi 
Tex.  Crim.  520,  27  S.  W.  143;  Irby 
V.  State,  25  Tex.  App.  203,  7  S.  W. 
705 ;  Ledbetter  v.  State,  23  Tex. 
App.  247,  5  S.  W.  226. 

14.  England.  —  Reg.  v.  Reaney,  7 
Cox.  Cr.  C.  209,  cited  in  Com.  v. 
Cooper,  5  Allen  (Mass.)  495,  81 
Am.  Dec.  762;  Rex.  v.  Woodcock, 
I  Leach  C.  C.  500. 

United  States.  —  United  States  z'. 
Woods,  4  Cranch  C.  C.  484,  28  Fed. 
Cas.  No.   16,760. 

Alabama.  —  PuUiam  v.  State,  88 
Ala.  I,  6  So.  839. 

California.  —  People  v.  Carkhuff, 
24  Cal.  641. 

Georgia.  —  Mitchell  v.  State,  71 
Ga.  128;  Wallace  v.  State,  90  Ga. 
117,  15  S.  E.  700;  Ratteree  v.  State, 
53  Ga.  570. 

Illinois.  —  Barnett  v.  People,  54 
111.  325. 

Indiana.  —  Burchfield  v.  State,  82 
Ind.  580;  Jones  v.  State,  71  Ind.  66; 
Morgan  r.  State,  31  Ind.  193; 
Wheeler  v.  State,   14  Ind.  573. 

Iowa.  —  State  v.   Young,   104  Iowa 
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or,  as  it  has  sometimes  been  said,  when  he  was  /;/  articulo  mortis.^'' 
But  according  to  the  weight  of  authority,  the  rule  requiring  it  to  be 
shown  that  the  declarations  were  made  while  the  declarant  was  //; 
e.vlrcinis  does  not  make  it  necessary  that  it  be  shown  that  they  were 
made  while  the  declarant  was  literally  breathing  his  last,  and  the  rule 
is  satisfied  when  it  is  shown  that  the  declarant  was  at  the  point  of 
death,  or  that  death  was  impending.^'' 
2.  Lapse  of  Time  Between  Making  Declarations  and  Death.  —  The 


730,  74  N.  W.  693;  State  V.  Phillips, 
118  Iowa  660,  92  N.  W.  876. 

Kansas.  —  State  v.  Furney,  41 
Kan.  115,  21  Pac.  213;  State  v. 
Bohan,  15  Kan.  407. 

Kentucky.  —  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271 ;  Com.  V.  Matth- 
ews, 89  Ky.  287,  12  S.  W.  333; 
Peoples  V.  Com.,  87  Ky.  487,  9  S. 
W.  509,  810;  Walston  v.  Com.,  16 
B.  Alon.  15 ;  Jones  v.  Com.,  20  Ky. 
L.  Rep.  335,  46  S.  W.  217;  Hen- 
drickson  v.  Com.,  24  Ky.  L.  Rep. 
2,173.  73  S.  W.  764;  Fuqua  v.  Com., 
2-4  Ky.  L.  Rep.  2,204,  73  S.  W.  782. 

Louisiana.  —  See  also  State  v. 
Brunetto,  13  La.  Ann.  4^.  See  also 
State  V.  Scott,   12  La.  Ann.  274. 

Michigan.  —  People  v.  Simpson, 
48  Alich.  474,   12  N.  W.  662. 

Missouri.  —  State  v.  Johnson,  118 
:\Io.  491,  24  S.  VV.  229,  40  Am.  St. 
Rep.  405 ;  State  v.  Kilgore,  70  Mo. 
546;  State  V.  Johnson,  76  Mo.  121; 
State  V.  Dominique,  30  Mo.  585. 

Kebraska.  —  Binfield  v.  State,  15 
Neb.  484,   19  N.  W.  607. 

New  York.  —  Gray  v.  Goodrich,  7 
Johns.  95. 

North  Carolina.  —  State  v.  IMoody, 
2  Hayw.  31. 

Pcnnsxlvania.  —  K  i  1  p  a  t  r  i  c  k  v. 
Com.,  31    Pa.   St.    198. 

South  Carolina.  —  State  v.  Jag- 
gers,  58  S.  C.  41,  36  S.  E.  434;  State 
V.  Lee,  58  S.  C.  335,  36  S.  E.  706; 
State  V.  Faile,  43  S.  C.  52.  20  S.  E. 
798;  State  V.  Banister,  35  S.  C.  290. 
14  S.  E.  678;  State  V.  Bradley,  34 
S.  C.  136,  13  S.  E.  315;  State  V. 
Johnson,  26  S.  C.  152,  i  S.  E.  510; 
State  V.  Belcher,  13  S.  C.  459. 

Tennessee.  —  Smith  r.  State,  9 
Humph.  9. 

Texas.  —  Krebs  zk  State,  3  Tex. 
App.  348. 

II  asliiiigton.  —  State  v.  Power,  24 
Wash.   34,  63   Pac.    1,112. 

15.     State    V.    Medlicott,     9     Kan. 


257 ;  Smith  z:  State,  9  Humph. 
(Tenn.)    9. 

16.  Johnson  z\  State,  102  Ala.  i, 
16  So.  99,  in  which  case  the  court 
said :  "  It  is  not  required  that  the 
declaration  should  be  made  in  ar- 
ticulo mortis.  It  is  enough  that  it 
be  made  after  the  infliction  of  the 
mortal  wound,  and  after  all  hope 
of  recovery  is  surrendered.  Such  is 
the  rule  of  this  state."  See  also 
Com.  V.  Haney,  127  Mass.  455,  in 
which  case  Ames,  J.,  said:  "The 
rule  as  to  the  admissibility  of  dying 
declarations  does  not  require  that 
they  should  have  been  made  while 
the  sufferer  is  literally  breathing  his 
last.  It  is  enough  that  they  were 
made  when  he  understands  that  his 
injuries  are  fatal,  and  believes  his 
death  to  be  near  at  hand.  If  he  be- 
lieved himself  to  be  in  a  dving  state, 
it  is  immaterial  that  he  lived  four 
days  after  making  the  declaration." 
See  further  Hammil  v.  State,  90  Ala. 
577,  8  So.  380;  State  V.  Nash,  7  Iowa 
347 ;  State  v.  Tilghman.  ■iT,  N.  C. 
513;  State  r.  Power,  24  Wash.  34, 
63   Pac.    1,112. 

Statement  of  Rule  by  Eyre.  J. 
In  Woodcock's  Case,  I  Leach  C.  C. 
500,  Eyre,  J.,  said :  "  Dying  declara- 
rations  are  made  in  extremity,  when 
the  party  is  at  the  point  of  death, 
and  when  every  hope  of  this  world 
is  gone,  when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  con- 
siderations to  speak  the  truth ;  a 
situation  so  solemn  and  so  awful  is 
considered  by  the  law  as  creating  an 
obligation  equal  to  that  which  is 
imposed  by  a  positive  oath,  admin- 
istered in  a  court  of  justice." 

Near  Approaching  Death.  —  In 
Reg.  z'.  Reaney,  7  Co.x  C.  C.  209, 
Chief  Baron  Pollock  said :  "  In  or- 
der to  render  such  a  declaration  ad- 
missible, it  is  necessary  that  it  should 
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length  of  time  which  elapsed  between  the  making  of  the  declarations 
and  the  death  of  the  declarant  furnishes  no  rule  for  the  admission 
or  rejection  of  the  evidence,  althoitgh  in  the  absence  of  better  evi- 
dence it  may  serve  as  one  of  the  exponents  of  the  declarant's  belief 
that  his  dissolution  was  or  was  not  impending  at  the  time  when  the 
declarations  were  made,  or,  in  other  words,  it  is  not  a  question  as 
to  how  long  he  lived  after  making  the  declarations,  but  at  the  time 
he  made  them  did  he  believe  that  death  was  impending,  and  had  the 
hope  or  expectation  of  recovery  been  abandoned.^'' 

Thus,  it  has  been  held  that  they  are  admissible,  notwithstanding 


be  made  under  the  apprehension  of 
death.  The  books  certainly  speak  of 
near  approaching  death,  but  there  is 
no  case  in  which  any  particular  inter- 
vak  any  number  of  hours  or  days,  if^ 
specified  as  the  limit.  In  truth,  the 
question  does  not  depend  upon  the 
length  or  interval  between  the  death 
and  declaration,  but  on  the  state  of 
the  man's  mind  at  the  time  of  mak- 
ing the  declaration,  and  his  belief 
that  he  is  in  a  dying  state."  Quoted 
with  approval  in  Com.  v.  Cooper,  5 
Allen  (Mass.)  495,  81  Am.  Dec. 
762.  See  also  Rex  v.  Callihan,  Mc- 
Nally's  Ev.  385,  in  which  case 
Bosanquet,  J.,  said :  "  To  render  a 
declaration  of  this  kind  admissible, 
the  deceased  must  have  had  the  im- 
pression on  his  mind  of  an  almost 
immediate  dissolution.  Litcd  in 
Smith  V.  State,  9  Humph.  (Tenn.)  9. 
17.  State  V.  Schmidt,  72,  Iowa 
469,  35  N.  W.  590;  State  V.  Hen- 
dricks, 172  Mo.  654,  72,  S.  W.  194; 
Wagoner  v.  Territory,  (Ariz.),  51 
Pac.  14S,  from  the  language  in  which 
cases  the  statement  in  the  text  was 
framed.  See  also  to  the  same  effect, 
and  as  supporting  the  text,  the  fol- 
lowing cases : 

England.  —  Tincklere's  Case,  i 
East  P.  C.  154;  Rex  V.  Moseley,  i 
Mood.  Cr.  Cas.  98,  which  cases  were 
cited  in  Hall  v.  Com.,  89  Va.  171, 
15  S.  E.  517;  Reg.  V.  Reaney,  7  Cox 
C.  C.  20g,  cited  in  State  v.  Craine, 
120  N.  C.  601,  27  S.  E.  72;  Reg.  V. 
Reaney,  7  Cox  C.  C.  209,  cited  m 
Com.  V.  Cooper,  5  Allen  (Mass.) 
495,  81   Am.  Dec.  762. 

United  States.  — See  also  Mattox 
V.  United  States,  146  U.  S.  140. 

Alabama.  — Titus  v.  State,  117 
Ala.  16,  23  So.  77;  Boulden  v.  State, 
102  Ala.  78,  15   So.  341;   Pulliam  v. 
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State,  88  Ala.  i,  6  So.  839;  Reynolds 
V.  State,  68  Ala.  502.  See  also 
Walker  v.  State,  52  Ala.  192. 

California.  —  People  v.  Vernon,  35 
Cal.  49. 

Illinois.  —  Kirkham  v.  People,  170 
111.  9,  48  N.  E.  465- 

hidiana.  —  Jones  v.  State,  71  Ind. 
66. 

lozca.  —  State  v.  Schmidt,  7;^  Iowa 
469,  35  N.  W.  590. 

Kansas.  —  State  v.  Reed,  53  Kan. 
767,  37  Pac.  174. 

Kentucky.  —  Burton  v.  Com.,  24 
Ky.   L.   Rep.   1,162,  70   S.  W.   831. 

Louisiana.  —  State  v.  Jones,  47 
La.  Ann.  1,524,  18  So.  515;  State  v. 
Daniel,  31  La.  Ann.  91. 

Massachusetts.  —  Com.  v.  Haney, 
127  Mass.  455 ;  Com.  v.  Roberts,  108 
Mass.  269;  Com.  v.  Felch,  132  Mass. 
22. 

Michigan.  —  People  v.  Simpson,  48 
Mich.  474,   12  N.  W.  662. 

Missouri.  —  State  v.  Vaughan,  152 
Mo.  72,  53  S.  W.  420;  State  v.  Noc- 
ton,  121  Mo.  537,  26  S.  W.  551 ; 
State  V.  Crabtree,  in  Mo.  136,  20 
S.   W.   7;    State  V.   Kilgore,   70   Mo. 

546. 

New  York.  —  People  v.  Burt,  51 
App.  Div.  106,  64  N.  Y.  Supp.  417; 
People  V.  Chase,  79  Hun  296,  29  N. 
Y.  Supp.  376. 

North  Carolina.  —  State  v.  Craine, 
120  N.  C.  601,  27  S.  W.  72;  State  v. 
Tilghman,  33  N.  C.  513;  State  v. 
Poll,  I  Hawks.  442,  9  Am.  Dec.  655. 

Tennessee.  —  Moore  v.  State,  96 
Tenn.  209,  33  S.  W.  1,046;  Lowry 
V.  State,  12  Lea  142. 

Tr-va.?.  —  Crockett  v.  State,  (Tex. 
Crim.),  77  S.  W.  4;  Fulcher  v.  State, 
28  Tex.  App.  465,  13  S.  W.  750. 

Virginia.  —  Swisher  v.  Com.,  26 
Gratt.    963,    21    Am.    Rep.    330-     See 
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the  fact  that  the  declarant  survived  for  several  hours  -/^  or  for  various 
periods  of  time  ranging  from  two  or  three  days  to  five  months/*^ 

VI.  DECLARANT'S  SENSE  OF  IMPENDING  DEATH. 

1.  In  General.  —  No  rule  governing  dying  declarations  is  better 
settled  than  that  to  render  them  admissible  in  evidence  they  must 
have  been  made  when  the  declarant  was  not  only  in  extremis,  or  at 
the  point  of  death,  but  also  had  abandoned  all  hope  of  living,  and 
was  in  fear  of  dying,  or,  as  the  phrase  is,  the  declarant  must  have 
been  under  a  sense  of  impending  death.-" 


also   Hall   v.    Com.,   89   Va.    171,    15 
S.  E.  517. 

Washington.  —  State  v.  Power,  24 
Wash.   34,  63    Pac.    1,112. 

18.  People  V.  Vernon,  35  Cal.  49, 
95  Am.  Dec.  49;  State  v.  Reed,  53 
Kan.    767,   27    Pac.    174. 

19.  In  the  following  cases  it  was 
held  that  dying  declarations  were  ad- 
missible in  evidence  notwithstanding 
the  survival  of  the  declarant  for  the 
length  of  time  indicated :  Two  or 
three  days,  State  v.  Banister,  35  S.  C. 
290,  14  S.  E.  678;  four  days,  Com. 
V.  Haney,  127  Mass.  455;  five  days, 
Moore  v.  State,  96  Tenn.  209,  2)3  S. 
W.  1,046;  State  V.  Center,  35  Vt. 
378 ;  five  or  six  days,  Evans  v.  State, 
58  Ark.  47,  22  S.  W.  1,026;  ten  days, 
Swisher  v.  Com.,  26  Gratt.  (Va.) 
963,  21  Am.  Rep.  Zi^'j  eleven  days, 
Jones  V.  State,  71  Ind.  66;  Rex  v. 
Moseley,  i  Mood.  C.  C.  97,  in  which 
latter  case  the  declarations  were 
made  some  eleven  days  before,  at  a 
time  when  the  surgeon  did  not  think 
the  case  hopeless  and  told  the  patient 
so,  but  the  patient  thought  otherwise 
and  the  declarations  were  received. 
Cited  in  McDaniel  v.  State,  8  Smed. 
&  M.  (Miss.)  401,  47  Am.  Dec.  93. 
Twelve  days,  Fitzgerald  v.  State,  11 
Neb.  577,  10  N.  W.  495 ;  sixteen  days. 
State  V.  Yee  Wee,  7  Idaho  188,  61 
Pac.  588;  seventeen  days.  Com.  v. 
Cooper,  5  Allen  (Mass.)  495,  8r  Am. 
Dec.  762;  Com.  v.  Roberts,  108  Mass. 
296;  Lowry  V.  State,  12  Lea  (Tenn.) 
142 ;  over  one  month,  Fulcher  v. 
State,  28  Tex.  App.  465,  13  S.  W. 
750;  five  months.  State  v.  Craine,  120 
N.  C.  601,  27  S.  E.  72. 

Compare  State  v.  Moody,  2  Hayw. 
(N.  C.)  31,  2  Am.  Dec.  616, 
in   which   case  the   court   refused  to 


allow  to  be  read  in  evidence  a  writ- 
ten declaration  which  was  made  by 
the  decedent  the  day  after  receiving 
the  wounds  from  which  he  died,  but 
six  or  seven  weeks  before  his  death. 

20.  England.  —  Rex  v.  Spilsbury, 
7  Car.  &  P.  1S7;  Rex  v.  Crockett,  4 
Car.  &  P.  544,  which  cases  were  cited 
in  People  v.  Taylor,  59  Cal.  640;  Rex 
V.  Alegson,  9  Car.  &  P.  418;  Rex  v. 
Fagent,  7  Car.  &  P.  238 ;  Rex  v.  Hay- 
ward,  6  Car.  &  P.  157;  Rex  v.  Van 
Butchell,  3  Car.  &  P.  629,  14  E.  C.  L. 
493- 

United  States.  —  Carver  v.  United 
States,  160  U.  S.  553;  United  States 
V.  Woods,  4  Cranch  C.  C.  484,  28 
Fed.  Cas.  No.  16,760;  In  re  Orpen, 
86  Fed.  760;  Kelly  v.  United  States, 
27  Fed.  616. 

■Alabama.  —  Titus  v.  State,  117  Ala. 
16,  2:2  So.  77;  Justice  v.  State,  99 
Ala.  180,  13  So.  658;  Blackman  v. 
State,  98  Ala.  63,  13  So.  316;  Young 
V.  State,  95  Ala.  4,  10  So.  913 ;  John- 
son V.  State,  94  Ala.  35.  10  So.  667; 
Hammil  v.  State,  90  Ala.  ^77,  8  So. 
380;  Pulliam  V.  State,  88  Ala.  i.  6 
So.  839;  Hussey  v.  State,  87  Ala.  121, 
6  So.  420;  Ward  v.  State,  78  Ala. 
441  ;  Kilgore  v.  State.  74  Ala.  i ; 
Moore  v.  State,  12  Ala.  764,  46  Am. 
Dec.  276;  Williams  v.  State,  130  Ala. 
107,  30  So.  484. 

Arizona.  —  Wagner  v.  Territory, 
(Ariz.),  51   Pac.   145. 

Arkansas.  —  Ncwljerry  v.  State,  68 
Ark.  355,  58  S.  W.  351;  Dunn  v. 
State,  2  Ark.  229,  35  Am.  Dec.  54; 
Young  V.  State,  70  Ark.  156,  66  S.  W. 
658.  See  also  Collier  v.  State,  20 
Ark.  36. 

California.  —  People  t'.  Fuhrig,  127 
Cal.  412,  59  Pac.  693;  People  v. 
Crews,    102    Cal.    174,    36    Pac.    367; 
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People  V.  Lanagan,  8i  Cal.  142,  22 
Pac.  482;  People  v.  Gray,  61  Cal. 
164,  44  Am.  Rep.  549 ;  People  v.  Tay- 
lor, 59  Cal.  640;  Peaple  v.  Hodgdon, 
55  Cal.  72,  36  Am.  Rep.  30;  People 
V.  Ah  Dat,  49  Cal.  652;  People  v. 
McLaughlin.  44  Cal.  435 ;  People  v. 
Abbott,    (Cal.),  4  Pac.  769. 

Connecticut.  —  State  v.  Swift,  57 
Conn.  496. 

Dclazvare.  —  State  v.  Oliver,  2 
Houst.  585;  State  v.  Frazier,  i 
Houst.  Cr.  176;  State  v.  Trusty,  I 
Penn.  319,  40  Atl.  766. 

District  of  Columbia.  —  United 
States  v.  Schneider,  21  D.  C.  381. 

Florida.  —  Green  v.  State,  43  Fla. 
552,  30  So.  798. 

Georgia.  —  Wallace  v.  State,  90  Ga. 
117,  15  S.  E.  700;  Whitaker  v.  State, 
79  Ga.  87,  3  S.  E.  403;  Battle  v. 
State,  74  Ga.  loi ;  Mitchell  r.  State, 
71  Ga.  128;  Hill  V.  State,  41  Ga.  484; 
Campbell  v.  State,  11  Ga.  353. 

Idaho.  —  See  State  v.  Wilmbusse, 
70  Pac.  849. 

Illinois.  —  Collins  v.  People,  194 
111.  506,  62  N.  E.  902;  Hagenow  v. 
People,  188  111.  545,  59  N.  E.  242; 
Simons  v.  People,  150  111.  66,  36  N. 
E.  1. 019;  North  t'.  People,  139  111. 
81,  28  N.  E.  966;  Westbrook  v.  Peo- 
ple, 126  111.  81,  18  N.  E.  304;  Digby 
V.  People,  113  Hi.  123;  Tracy  v.  Peo- 
ple, 97  111.  loi  ;  Barnett  v.  People,  54 
111.  325;  Starkey  i:  People,  17  111.  17. 

Indiana.  —  Green  v.  State,  154  Ind. 
655-  57  N.  E.  637;  Jones  v.  State,  71 
Ind.  66;  Watson  v.  State,  63  Ind. 
548;  ^Morgan  v.  State,  31  Ind.  193; 
Boyle  V.  State,  105  Ind.  469,  5  N. 
E.  203,  55  Am.  Rep.  218. 

See  also  Burchfield  v.  State,  82 
Ind.  580. 

lozva.  —  State  v.  Jones,  89  Iowa 
182,  56  N.  W.  427;  State  v.  Baldwin, 
79  Iowa  714,  45  N.  W.  297;  State  v. 
Schmidt,  72  Iowa  469,  35  N.  W.  590; 
State  V.  Weaver,  57  Iowa  730,  11  N. 
W.  675 ;  State  V.  Elliott,  45  Iowa  486 ; 
State  V.  Nash,  7  Iowa  347;  State  v. 
McKnight,  1 19  Iowa  79,  93  N.  W.  63 ; 
State  V.  Phillips,  T18  Iowa  660,  92  N. 
W.  876;  State  V.  Kuhn,  117  Iowa  216, 
90  N.  W.  72,2,. 

Kansas.  —  State  v.  Aldrich,  50  Kan. 
666,  22  Pac.  408;  State  v.  Furney,  41 
Kan.  115,  21  Pac.  213,  13  Am.  St. 
Rep.  262. 

Kentucky.  —  Starr  v.  Com.,  97  Ky. 

Vol.  IV 


193,  30  S.  W.  397;  Pace  V.  Com.,  89 
Ky.  204,  12  S.  W.  271  ;  Com.  v.  Mat- 
thews, 89  Ky.  287,  12  S.  W.  232\ 
Peoples  V.  Com.,  87  Ky.  487,  9  S.  W. 
509,  810;  Vaughan  v.  Com.,  86  Ky. 
431,  6  S.  W.  153;  Fuqua  v.  Com.,  24 
Ky.  L.  Rep.  2,204,  72  S.  W.  782;  Ar- 
nett  V.  Com.,  24  Ky.  L.  Rep.  1,440.  71 
S.  W.  635 ;  Barnes  v.  Com.,  22  Ky. 
L.  Rep.  1,802,  61  S.  W.  722;  Baker  v. 
Com..  20  Ky.  L.  Rep.  1,778,  50  S.  W. 
54;  Jones  V.  Com.,  20  Ky.  L.  Rep. 
335,  46  S.  W.  217;  Bates  v.  Com.,  14 
Ky.  L.  Rep.  177,  19  S.  W.  928;  Green 
V.  Com.,  13  Ky.  L.  Rep.  897,  18  S.  W. 
515- 

Louisiana.  —  State  e.v  rel  Wynne 
V.  Lee,  106  La.  400,  31  So.  14;  State 
V.  Sadler,  51  La.  Ann.  1,397,  26  So. 
360;  State  V.  Jones,  47  La.  Ann. 
1,524,  18  So.  515;  State  V.  Burt,  41 
La.  Ann.  787,  6  So.  631,  6  L.  R.  A. 
79;  State  V.  Newhouse,  39  La.  Ann. 
862,  2  So.  799;  State  V.  Jones,  38  La. 
Ann.  792 ;  State  v.  Keenan,  38  La. 
Ann.  660;  State  v.  Molisse,  36  La. 
Ann.  920;  State  v.  Spencer,  30  La. 
Ann.  362;  State  v.  Scott,  12  La.  Ann. 
274.  See  also  State  v.  Brunetto,  13 
La.  Ann.  45. 

Maryland.  —  Worthington  v.  State, 
92  Md'.  222,  48  Atl.  355,  84  Am.  St. 
Rep.  506,  56  L.  R.  A.  352. 

Massachusetts.  —  Com.  v.  Bishop, 
165  Mass.  148,  42  N.  E.  560;  Com.  v. 
Dunan,  128  Mass.  422;  Conn.  v.  Rob- 
erts, 108  Mass.  296;  Com.  v.  Dens- 
more,  12  Allen  535 ;  Com.  v.  Cooper, 
5  Allen  495,  81  Am.  Dec.  762;  Com. 
V.  Casey,  11  Cush.  417,  59  Am.  Dec. 
150. 

Michigan.  —  People  v.  Lonsdale, 
122  Mich.  388,  81  N.  W.  277;  People 
V.  Beverly,  108  Mich.  509,  66  N.  W. 
379;  People  V.  Weaver,  108  Mich. 
649,  66  N.  W.  567;  People  v.  Simp- 
son, 48  Mich.  474,  12  N.  W.  662; 
People  V.  Olmstead.  30  Mich.  431 ; 
People  V.  Knapp,  26  Mich.  112. 

Nebraska.  —  Collins  v.  State,  46 
Neb.  27,  64  N.  W.  432 ;  Fitzgerald  v. 
State,  II  Neb.  577,  10  N.  W.  495; 
Rakes  z:   People,  2  Neb.  157. 

Mississippi.  —  McDaniel  v.  State,  8 
Smed.  &  M.  401,  47  Am.  Dec.  93. 

Missouri.  —  State  v.  Garrison,  147 
Mo.  548,  49  S.  W.  508;  State  z'. 
Evans,  124  Mo.  397,  28  S.  W.  8; 
State  z'.  Wilson,  121  Mo.  434,  26  S. 
W.   357;    State  V.   Johnson,    118  Mo. 
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491,  24  S.  W.  229;  State  V.  Umble, 
115  Mo.  452.  22  S.  W.  378;  State  v. 
Stephens,  96  Mo.  637,  10  S.  W.  172; 
State  V.  Mathes,  90  Mo.  571,  2  S.  W. 
800;  State  V.  Partlow,  90  Mo.  608,  4 
S.  W.  14,  59  Am.  Rep.  31 ;  State  v. 
Rider,  90  Mo.  54,  i  S.  W.  825;  State 
V.  Jefferson,  77  Mo.  136;  State  v. 
Kilgore,  70  Mo.  546;  State  v.  Mc- 
Canon,  51  Mo.  160. 

Montana.  —  See  State  v.  Gay,  18 
Mont.  51,  44  Pac.  411;  State  v.  Rus- 
sell, 13  Mont.  164,  2>2  Pac.  854. 

Nebraska.  —  Binfield  v.  State,  15 
Neb.  484,  19  N.  W.  607;  Fitzgerald 
V.  State,  II  Neb.  577,  10  N.  W.  495; 
Rakes  v.  People,  2  Neb.  157. 

Nevada.  —  See  also  State  v. 
Vaughan,  22  Nev.  285,  39  Pac.  y2)3- 

New  Jersey.  —  Peak  v.  State,  50 
N.  J.  L.  179,  12  Atl.  701 ;  Donnelly 
V.  State,  26  N.  J.  L.  463. 

New  York.  —  People  v.  Knicker- 
bocker, I  Park.  Cr.  302;  People  v. 
Smith,  104  N.  Y.  491,  10  N.  E.  873, 
58  Am.  Rep.  537;  People  v.  Kraft, 
91  Hun  474,  36  N.  Y.  Supp.  1,034; 
People  V.  Evans,  40  Hun  492;  Maine 
V.  People,  9  Hun  113;  People  v.  An- 
derson, 2  Wheel.  Cr.  Cas.  390;  Peo- 
ple V.  Perry,  8  Abb.  Pr.  (N.  S.)  27. 
See  also  Gray  v.  Goodrich,  7  Johns. 
95;  People  V.  Burt,  51  App.  Div.  106, 
64  N.  Y.  Supp.  417. 

North  Carolina.  —  State  v.  Poll,  i 
Hawks  442, 9  Am.  Dec.  655;  State  v. 
Mills,  91  N.  C.  581 ;  State  v.  Moody, 
2  Hayw.  31. 

Ohio.  —  Montgomery  v.  State,  11 
Ohio  424;  Robbins  v.  State,  8  Ohio 
St.   131. 

Oregon.  —  State  v.  Shaffer,  23  Or. 
555.  2,2  Pac.  545;  State  v.  Garrand.  5 
Or.  216;  State  v.  Fletcher,  24  Or. 
298,  33  Pac.  575.  See  also  State  v. 
Poole,  20  Or.  150,  25  Pac.  375. 

Pennsylvania.  —  Com.  v.  Silcox, 
161  Pa.  St.  484,  29  Atl.  105;  Kane  v. 
Com.,  109  Pa.  St.  541  ;  Sullivan  V. 
Com.,  93  Pa.  St.  284;  Kilpatrick  v. 
Com.,   31    Pa.    St.    198. 

Rhode  Island.  —  State  v.  Jeswell, 
22  R.  I.  136,  46  Atl.  405;  State  v. 
Sullivan,  20  R.  1.  114,  37  Atl.  673. 

South  Carolina.  —  State  v.  Jaggcrs, 
58  S.  C.  41,  36  N.  E.  434;  State  v. 
Lee,  58  S.  C.  335.  36  S.  E.  706;  State 
V.  Banister,  35  S.  C.  290,  14  S.  E. 
678;  State  v.  Bradley,  34  S.  C.  136, 
13  S.  E.  315;  State  v.  Johnson,  26  S. 


C.  153,  I  S.  E.  510;  State  V.  Gill,  14 
S.  C.  410;  State  V.  Belcher,  13  S.  C. 
459;  State  v.  McEvoy,  9  S.  C.  208; 
State  V.  Ferguson,  2  Hill  L.  619,  27 
Am.  Dec.  412. 

Tennessee.  —  Lemons  v.  State,  97 
Tenn.  560,  37  S.  W.  552;  Moore  v. 
State,  96  Tenn.  209,  33  S.  W.  1,046; 
Smith  V.  State.  28  Tenn.  9;  Baxter  V. 
State,  15  Lea  657;  Lowry  v.  State,  12 
Lea  142;  Bolin  v.  State,  9  Lea  516; 
Stewart  v.  State,  2  Lea  598;  Smith 
IK  State,  9  Humph.  9 ;  Logan  v.  State, 
9  Humph.  24;  Nelson  v.  State,  7 
Humph.  542 ;  Anthony  v.  State, 
Meigs  265,  33  Am.  Dec.  143. 

Texas.  —  Edmonson  v.  State,  41 
Tex.  496;  Burrell  v.  State,  18  Tex. 
713- 

Utah.  —  State  v.  Carrington,  15 
Utah  480,  50  Pac.  526;  State  v.  Kess- 
ler,  15  L'tah  142,  49  Pac.  293,  62  Am. 
St.   Rep.   911. 

Virginia.  —  Swisher  v.  Com..  26 
Gratt.  963,  21  Am.  Rep.  330;  Jack- 
son V.  Com.,  19  Gratt.  656;  Bull  v. 
Com.,  14  Gratt.  613;  Hill's  Case,  2 
Gratt.  594;  Vass  v.  Com.,  3  Leigh 
786,  24  Am.  Dec.  695 ;  King  v.  Com., 
2  Va.  Cas.  78;  O'Boyle  v.  Com.,  lOO 
Va.  785,  40  S.  E.   121. 

Vermont.  —  State  v.  Center,  35  Vt. 
378. 

Washington.  —  State  v.  Eddon,  8 
Wash.  292,  36  Pac.  139;  Klehn  v. 
Territory,  i  Wash.  584,  21   Pac.  31. 

Wisconsin.  —  State  v.  Dickinson.  41 
Wis.  299;  State  v.  Martin,  30  Wis. 
216,  II  Am.  Rep.  567;  State  v.  Came- 
ron, 2  Chand.  172,  2  Pinn.  490.  See 
also  Hughes  v.  State,  109  Wis.  397, 
8s   N.  W.  333- 

Texas  Statute.  —  Code  Cr.  Proc. 
Tex.  Art.  748,  provides  that  to  make 
dying  declarations  admissible  in  evi- 
dence, the  declarant,  at  the  time  of 
making  such  declarations,  must  have 
been  conscious  of  approaching  death 
and  felt  that  there  was  no  hope  of 
recovery. 

Irby  V.  State,  25  Tex.  App.  203.  7 
S.  W.  705,  wherein  it  was  declared 
that  before  statements  are  admitted 
as  dying  declarations,  it  should  be 
made  clearly  to  appear  that  they  came 
strictly  within  the  provisions  of  the 
statute.  Sec  also  Hunnicult  ''.  State, 
20  Tex.  App.  632;  Hunnicutt  v.  State, 
18  Tex.  App.  498,  51  Am.  Rep.  330; 
Temple  v.   State,    15   Tex.  App.  304, 
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Immateriality  of  What  Other  People  Thought  About  Declarant's  Condition. 

Although  it  may  appear  to  the  court,  or  to  any  one  capable  of 
thinking  rationally,  that  there  was  no  possible  hope  of  recovery,  yet 
the  question  aside  from  that  is,  What  was  the  state  of  the  declarant's 
mind  when  the  declarations  were  made ;  did  he  appreciate  the  fatal 
nature  of  his  injury ;  and  were  his  declarations  uttered  under  the 
sense  and  the  solemnity  of  impending  dissolution?-^ 

Rapid  Succession  of  Death  Immaterial.  —  It  is  the  impression  of 
almost  immediate  dissolution  and  not  the  rapid  succession  of  death, 
in  point  of  fact,  that  renders  the  evidence  admissible. -- 

2.  Declarations  Offered  in  Behalf  of  Defendant.  —  This  rule,  that 
dying  declarations,  to  be  admissible,  must  have  been  made  by  the 
decedent  when  he  was  under  a  sense  of  impending  death,  is  applicable 
not  only  to  such  declarations  as  are  offered  in  evidence  against  the 
defendant,  but  also  to  such  as  the  defendant  seeks  to  introduce  in 
evidence  as  exculpating  or  exonerating  him.-^ 

3.  What  Constitutes  Sense  of  Impending  Death.  —  Conflict  of 
Authority.  —  In  applying  the  rule  that  dying  declarations  must  have 
been  made  under  a  sense  of  impending  death,  and  in  determining 
what  the  condition  of  the  decedent's  mind  must  have  been  in  order 
to  render  his  declarations  admissible,  the  courts  have  rendered 
decisions,  which  in  some  particulars  are  widely  at  variance,  though 
some  of  the  rules  stated  by  the  cotirts  may  be  said  to  be  well 
settled.--* 

Fear  of  Immediate  Death.  — The  chief  difficulty  has  been  upon  the 
question  whether  the  declarant  should  have  been  in  fear  of  immedi- 
ate death.  According  to  some  authorities,  the  declarations  are 
admissible  if  he  thought  that  death  was  impending  and  certain,  even 

49  Am.   Rep.  200;    Stagner  v.   State,  Missouri.  —  See   also   State  v.   Jef- 

19  Tex.  App.  440;   Krebs  z'.  State,  3  ferson,  77  Mo.  136. 

Tex.  App.  348 ;  Lister  v.  State,  i  Tex.  Nebraska.  —  Collins    v.     State,     46 

App.  739.  Neb.  37,  64  S.  \V.  432. 

21.  Blackman  v.  State.  98  Ala.  63,  Texas.  —  Franklin  v.  State,  41  Tex. 
13  So.  316.     See  also  People  v.  Simp-  Crim.  21,  51    S.  W.  951- 

son,  48    Mich.   474,    12   N.   W.    662;  24.     State  r.  Eddons,  8  Wash.  292, 

Bra'nde  v.  State,  (Tex.  Crim.),  45  S.  36  Pac.  139.     In  this  case  Dunbar,  C. 

W    17  J.,    said:     "The    books    are    full    of 

22.  'Baxter  v.  State,  15  Lea  instances  where  dying  declarations 
(Tenn.)  657;  Lowry  v.  State,  12  Lea  have  been  refused  because  it  did  not 
)T^,nn  {   T  ,V  appear  plainly   that   the  person  mak- 


23. 


T7  V'j  c*  t  T\To+f^     ,.    TT        i"g    the    declaration    was    impressed 

United  States.  — Maitox  V.  \J.       _?,      .,        r.     ,,    .     .,^^    ,^,^,    ,^_ 


with    the    fact    that    there    was    no 


S.,   146  L.  S.  140- _  Ijope  of  his  recovery,  or  that  he  was 

Alabama.  — Williams  v.   State,   130  ^^^^  convinced  of  the  near  approach 

Ala.  107,  30  So.  484.     See  also  Ken-  ^f    death,    while    many    others    have 

nedy  v.  State,  85  Ala.  326,  5  So.  300.  i^^q^   admitted   under   practically   the 

Massachusetts.  —  Com.    v.    Bishop,  same  showing;   so  that  it  is  difficult 

165  Mass.  148,  42  N.  E.  560;  Com.  v.  to    obtain    any    satisfactory    informa- 

Dunan,  128  Mass.  422;  Com.  z/.  Dens-  tion    from    an    investigation    of    the 

more,  12  Allen  535.  cases." 
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though  he  was  not  in  fear  of  immediate  death ;"  but  the  best  consid- 
ered view  seems  to  be  that  the  declarations  to  be  admissible  must 
have  been  made  under  the  impression  of  almost  immediate  disso- 
lution.-*' 

Slight  Expectation  or  Hope  of  Recovery.  —  When  it  appears  that  the 
decedent  at  the  time  of  making  the  declarations  which  are  offered  in 
evidence  had  any  expectation  or  hope  of  recovery,  however  slight  it 
may  have  been,  though  death  actually  ensued,  the  declarations, 
according  to  the  overwhelming  weight  of  authority,  are  inadmissible 
in  evidence. ^^ 


25.  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54;  State  v.  Nash,  7  Iowa 
347. 

State  V.  Sullivan,  20  R.  I.  114, 
2,7  Atl.  673,  in  which  case  it  was  held 
that  the  declarant  need  not  have  ap- 
prehended immediate  death  and  that 
his  declarations  were  admissible  if 
he  had  no  expectation  of  surviving 
the  injury  inflicted  by  the  defendant. 

Declarant  Need  Not  Apprehend  Im- 

mediate    Dissolution Evans    v. 

State,  58  Ark.  47,  22  S.  W.  1,026,  in 
which  case  Battle,  J.,  said:  "The 
declarations  of  a  person  who  has 
been  wounded,  respecting  the  cir- 
cumstances under  whicti  the  wound 
was  inflicted,  are  admissible  in  pros- 
ecutions for  the  killing  of  such  per- 
son, if  made  at  a  time  when  he  did 
not  expect  to  survive  the  injury,  and 
all  hope  of  recovery  had  been  sup- 
planted by  the  conviction  that  he 
would  certainly  die.  The  time  when 
made  need  not  be  when  the  de- 
clarant apprehended  immediate  dis- 
solution. But  they  are  admissible  if 
made  at  any  time  when  he  believed 
that  death  was  impending  and  cer- 
tain." 

26.  State  v.  [Nledlicott,  g  Kan.  257, 
in  which  case  the  court,  quoting 
with  approval  from  Reg.  v.  Jenknis, 
L. -R.  I  Cr.  Cas.  191,  said:  "In  or- 
der to  make  a  dying  declaration  ad- 
missible, there  must  be  an  expecta- 
tion of  impending  and  almost  im- 
mediate death  from  the  causes  then 
operating.  The  authorities  show 
that  there  must  be  no  hope  what- 
ever." See  also  to  the  same  effect 
Carver  v.  United  States,  160  U.  S. 
553;  North  V.  People,  139  111.  81, 
28  N.  E.  966,  in  which  latter  case  the 
court  cited  Rex  v.  Van  Butchell,  3 
Car.    &    P.    629,    14    E.    C.    L.    495; 

59 


Com.  V.  Cooper,  5  Allen  (Mass.) 
495,  81  Am.  Dec.  762. 

Death     Fast    Approaching In 

State  V.  Molisse,  36  La.  Ann.  920, 
the  court  said :  "  The  test  of  the 
admissibility  of  a  dying  declaration 
is  the  belief  of  the  deceased  that 
death  is  fast  approaching,  and  that 
his  mind  and  his  heart  are  under 
the  influence  of  that  belief  at  the 
time  that  he  makes  the  declaration." 
See  also  State  v.  Trivas,  z^  La.  Ann. 
1,088. 

27.  England.  —  Rex  v.  Hayward, 
6  Car.  &  P.  157,  cited  in  Jackson  v. 
Com.,  19  Gratt.  (Va.)  656;  Rex  v, 
Fagent,  7  Car.  &  P.  238,  distin- 
guished in  Johnson  v.  State,  17  Ala. 
618;  Rex  V.  Jenkins,  L.  R.  i  C.  C. 
191,  cited  in  Peak  v.  State,  50  N.  J. 
L.   179,   12  Atl.  701. 

California.  —  People  v.  Hodgdon, 
55  Cal.  '/2,  36  Am.  Rep.  30 ;  People 
V.  Sanchez,  24  Cal.  17;  People  v. 
Abbott,  (Cal.),  4  Pac.  769;  People 
V.  Gray,  61  Cal.  164,  44  Am.  Rep. 
549- 

Florida.  —  Dixen  v.  State,  13  Fla. 
636.^ 

Kentucky.  —  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271. 

Massachusetts.  —  Com.  v.  Roberts, 
108  Alass.  296;  Com.  v.  llaney,  127 
Mass.  455 ;  Com.  v.  Bishop,  165 
Mass.   148,  42  N.  E.  560. 

Missouri.  —  State  v.  Simon,  50  i^Io. 
370. 

Nebraska.  —  Rakes  v.  People,  2 
Neb.  157. 

Nezi'  Jersey.  —  Peak  v.  State,  50 
N.  J.  L.   179,  12  Atl.  701. 

Neiv  York.  —  People  v.  Sweeney, 
41  Hun  332. 

North  Carolina.  —  State  v.  Moody, 
2  Hayw.  31. 

Texas.  —  Ex     parte      Meyers,      33 
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Expectation  Must  Have  Amounted  to  Conviction.  —  It  is  well  estab- 
lished that  such  declarations  shall  not  be  received  unless  the  proof 
clearly  shows  that  the  decedent  at  the  time  of  making  them  was 
fully  conscious  of  the  fact  that  he  was  in  cxfrciiiis,  not  as  a  matter  of 
surmise,  conjecture,  or  apprehension,  but  as  a  fixed  and  inevit- 
able iactf^  the  fundamental  principle  touching  the  admissibility  of 
testimony  of  this  class  being  that  the  person  making  the  declarations 
must  have  had  a  complete  conviction  that  death  was  at  hand.^** 

Despair  of  Ultimate  Recovery.  —  It  is  not  sufficient  that  the  declar- 
ant was  in  despair  of  ultimate  recovery,  because  that  is  consistent 
with  the  hope  of  indefinite  continuance  of  life.^" 

4.  Condition  of  Declarant's  Mind  Prior  to  Making  Declarations. 
The  admissibility  of  dying  declarations  depends  upon  the  state  of 
the  declarant's  mind  at  the  time  that  he  made  them,  and  where  it 
appears  that  they  were  made  under  a  sense  of  impending  death  it  is 
immaterial  whether  or  not  he  was  conscious  of  his  condition  at  some 
remote  time  prior  to  the  time  when  the  statement  was  made.^^ 


Tex.  Crim.  204,  26  S.  W.  196;  Bry- 
ant V.  State,  35  Tex.  Crim.  394,  33 
S.  W.  978,  36  S.  W.  79- 

Virginia. — Jackson  v.  Com.,  19 
Gratt.  656. 

Contra —  People  v.  Anderson,  2 
Wheel.  Crim.  Cas.  (N.  Y.)  390. 
seems  to  hold  that  a  mere  faint, 
lingering  hope  of  recovery  should  not 
exclude  the  declaration.  Comment- 
ing on  this  case,  it  was  said  in  State 
V.  Center,  35  Vt.  378,  by  Aldis,  J.: 
"  Without  entering  into  any  nice  in- 
quiry, whether  such  a  hope  may  co- 
exist with  the  settled  belief  of  im- 
pending dissolution,  we  think  it  best 
to  follow  the  old  and  settled  rule 
that  the  declarations  must  be  made 
under  the  full  and  firm  belief  of  near 
and  approaching  death." 

Reason  Stated.  —  The  declaration 
in  order  to  be  receivable  in  evidence 
must  be  the  declaration  of  a  dying 
man  —  of  one  so  near  his  end  that 
no  hope  of  life  remains  —  for  then 
the  solemnity  of  the  occasion  is  a 
good  security  for  his  speaking  the 
truth,  as  much  as  if  he  were  under 
the  obligation  of  an  oath ;  but  if  at 
the  time  of  making  the  declaration 
he  has  reasonable  prospects  and  hope 
of  life,  such  declaration  ought  not  to 
be  received,  for  there  is  room  to  ap- 
prehend that  he  may  be  actuated  by 
motives  of  revenge  and  an  irritative 
mind  to  declare  what,  possibly,  may 
not  be  true.  State  v.  Moody,  2 
Hayw.    (N.  C.)   31,  2  Am.  Dec.  616. 
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28.  Bolin  v.  State,  9  Lea  (Tenn.) 
516;  Smith  V.  State,  9  Humph. 
(Tenn.)  9. 

29.  Starkey  v.  People,  17  111.  17; 
State  V.  Schmidt,  73  Iowa  469,  35 
N.  W.  590;  Peak  v.  State,  50  N.  J. 
L.  179,  12  Atl.  701 ;  Brakefield  v. 
State,   I    Sneed    (Tenn.)    215. 

30.  Rex  V.  Van  Butchell,  3  Car. 
&  P.  629,  14  E.  C.  L.  413,  which 
case  was  cited  in  Smith  v.  State,  9 
Humph.  (Tenn.)  9;  Edmondson  v. 
State,  41  Tex.  496.  See  also  U.  S. 
V.  Schneider,  21  D.  C.  381. 

Belief  of  Declarant  That  He  Would 
Die  if  Relief  Was  Not  Soon  Admin- 
istered.—The  fact  that  the  declar- 
ant realizes  that  he  is  in  danger  of 
death,  or  believes  that  he  must  die 
if  relief  be  not  soon  administered,  is 
not  enough.  State  v.  Phillips,  118 
Iowa  660,  92  N.  W.  876.  Whitaker 
V.  State,  79  Ga.  87,  3  S.  E.  403; 
Starkey  v.  People,  17  111.  17;  Com. 
V.  Brewer,  164  Mass.  577,  42  N.  E. 
92;  Bell  V.  State,  72  Miss.  507,  17 
So.  232;  Brakefield  v.  State,  I  Sneed 
(Tenn.)  215. 

31.  State  V.  Baldwin,  15  Wash. 
15,  45  Pac.  650,  in  which  case  it  was 
held  that  the  fact  that  for  some  days 
the  declarant  had  shown  that  he  had 
little  or  no  fear  of  impending  death 
did  not  affect  the  admissibility  of  the 
declarations  because  it  apneared  that 
afterwards  and  prior  to  the  time 
when  they  were  made  he  had  experi- 
enced a  change  and  his  condition  had 


DYING  DECLARATIONS. 


931 


5.  Condition    of    Declarant's    Mind    After    Making    Declarations. 

A.  Subsequent  Hope  of  Recovery.  —  According  to  some  author- 
ities where  declarations  were  made  under  consciousness  of  impending 
death,  and  without  any  hope  of  recovery,  they  are  admissible  in 
evidence,  notwithstanding  the  fact  that  the  declarant  lingered  after 
making  them,  and  subsequently  had  gleams  of  hope.^^ 

Other  authorities,  however,  have  taken  the  view  that  where  almost 
immediately  after  the  declarations  had  been  made  the  declarant  enter- 
tained hope  of  living,  such  doubt  is  raised  as  to  his  being  fully 
impressed  at  the  time  of  making  the  declarations  with  the  belief 
that  he  was  bound  to  die  as  to  render  the  declarations  inadmissible."*^ 

B.  Subsequent  Fear  of  Death.  —  Where  the  declarations  of  the 
decedent  were  made  at  a  time  when  he  was  not  conscious  of 
approaching  death,  and  afterward  when  he  had  abandoned  hope  of 
living  he  reaffirmed  them,  they  are  admissible  in  evidence.^* 


grown  more  serious  so  as  to  create 
in  his  mind  a  fear  of  death.  See  also 
Small  V.  Com.,  91  Pa.  St.  304;  Polk 
T.  State,  35  Tex.  Crim.  495,  34  S.  W. 
633. 

32.  Swisher  v.  Com.,  26  Gratt. 
(Va.)  963,  21  Am.  Rep.  330,  in  which 
case  the  declarant  lingered  ten  days 
after  making  the  declaration,  Chris- 
tian, J.,  said :  "  If  the  declarations 
were  made  under  the  sense  of  im- 
pending dissolution,  and  a  conscious- 
ness of  the  awful  occasion,  the  prin- 
ciple is  not  affected  by  the  fact  that 
death  did  not  ensue  until  a  consid- 
erable time  after  the  declarations 
were  made ;  nor  by  the  fact  that  on 
other  days,  when  encouraged  by 
others,  he  may  have  expressed  some 
slight  hope  of  recovery,  unless  such 
expressions,  taken  together  with  all 
the  circumstances  of  the  case,  show 
that  he  had  hope  of  recovery  when 
the  declarations  offered  were  made." 
Citing  Rex  v.  Mosley,  I  Moody  C.  C. 
97.  See  also  State  v.  Mills,  91  N.  C. 
581,  wherein  it  was  declared  that  no 
hope  of  recovery  subsequently  in- 
spired could  render  the  declarations 
incompetent. 

See  further  State  v.  Reed.  53  Kan. 
7(^7,  2)7  Pac.  174;  State  v.  Kilgore.  70 
Mo.  546;  State  V.  Tilghman,  2,3  N. 
C.  513;  Highsmith  v.  State,  41  Tex. 
Crim.  32,  50  S.  W.  72i,  51  S.  W. 
919. 

Reiteration  of  Declaration  After 
Hope  Has  Been  Regained.  —  Al- 
though a  dying  declaration  if  made 
when  the  declarant  was  without  hope 
of  living,  is  admissible  notwithstand- 


ing the  fact  that  he  afterwards  re- 
gains confidence  of  survival,  yet  the 
repetition  of  a  dying  declaration  can 
not  itself  be  admitted  as  a  reiteration 
of  the  alleged  facts  if  made  when 
hope  has  been  regained.  Carver  v. 
United  States,   160  U.  S.  533. 

33.  Rex  V.  Fagent,  7  Car.  &  P. 
238,  where  it  appeared  that  on  Satur- 
day of  the  week  preceding  the  death 
of  the  declarant,  she  expressed  an 
opinion  that  she  would  not  recover 
and  that  she  made  a  declaration:  but 
it  also  appeared  that  after  she  ■  had 
made  this  declaration,  she,  on  the 
same  day,  asked  her  nephew  if  he 
thought  she  would  "  rise  again."  It 
was  held  that  such  declaration  was 
not  admissible.  Distinguished  in 
Johnson  v.  State,  17  Ala.  618. 

See  also  Ex  parte  Meyers,  2,;^  Tex. 
Crim.  204,  26  S.  W.  196,  where  it 
was  held  tliat  there  was  no  reversible 
error  in  admitting  the  dyjng  declara- 
tions, the  court  nevertheless  saying: 
"As  presented  by  the  record,  it  is 
certainly  questionable  whether  the 
declarations  are  admissible.  While 
it  clearly  appears  that  before  they 
were  made  he  was  fully  inmrcssed 
with  the  belief  that  he  was  bound 
to  die,  and  desired  to  know  how  long 
he  could  live  with  such  a  wound, 
yet  the  subsequent  expression  of  the 
hope  of  recovering,  following  at  so 
short  an  interval  after  the  declara- 
tions were  made,  raises  a  doubt  as 
to  the  absence  of  all  hope  at  and 
during  the  time  when  they  were 
made." 

34.  England.  —  Reg.   v.    Steele,    12 
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And  it  has  been  held  that  where  it  appears  that  the  declarant  died 
shortly  after  he  was  injured,  and  that  all  he  said,  including  his 
expressions  denoting  that  he  had  abandoned  hope  of  living,  was 
uttered  within  the  brief  period  of  three  or  four  minutes,  it  is 
immaterial  whether  his  declarations  as  to  the  circumstances  of  his 


Cox  C.  C.  i68,  cited  in  State  v. 
Evans,  124  Mo.  397,  28  S.  W.  8,  and 
in  Buzant  v.  State,  35  Tex.  Crim. 
394.  22>  S.  W.  978. 

Alabama.  —  Johnson  v.  State,  102 
Ala.  I,  16  So.  99. 

California.  —  People  v.  Crews,  102 
Cal.  174,  36  Pac.  367. 

Kentucky.  —  Mockabee  v.  Com.,  78 
Kj^  380;  Pennington  v.  Com.,  24  Ky. 
L.  Rep.  321,  68  S.  W.  451 ;  Wilson 
V.  Com.,  22  Ky.  L.  Rep.  1,251,  60 
S.  W.  400;  Million  v.  Com.,  16  Ky. 
L.  Rep.  17,  25  S.  W.  1,059;  Young 
V.  Com.,  6  Bush  312.  See  also  Peo- 
ples V.  Com.,  87  Ky.  487,  9  S.  W.  509, 
810. 

Louisiana.  —  See  also  State  v. 
Spencer,  30  La.  Ann.  362. 

Missouri.  —  State  v.  Garth,  164 
Mo.  553,  65  S.  W.  275;  State  v. 
Evans,  124  Mo.  397,  28  S.  W.  8. 

South  Carolina.  —  State  v.  Fergu- 
son, 2  Hill  619,  27  Am.  Dec.  412. 

Texas.  —  Bryant  v.  State,  35  Tex. 
Crim.  394,  iT,  S.  W.  978,  36  S.  W. 
79;  Snell  V.  State,  29  Tex.  App.  236, 
15  S.  W.  722,  25  Am.  St.  722,. 

J'irginia.  —  Bull  v.  Com.,  14  Gratt. 
613. 

Oral  Ratification  of  Written  Dec- 
laration Previously  Made,  —  Where 
a  wounded  person  makes  a  statement 
before  a  magistrate  and  subsequently, 
when  he  is  at  the  point  of  death, 
and  has  given  up  hope  of  living,  he 
may  orally  say  that  he  intends  such 
written  statement  as  a  dying  declara- 
tion, and  such  written  statement  to- 
gether with  evidence  as  to  what  he 
said  orally  would  be  admitted  as  a 
dying  declaration.  State  v.  McEvov, 
9  S.  C.  208. 

Insufficient     Connection     Between 

First    and    Second    Statements In 

People  V.  Taylor,  59  Cal.  640,  at  the 
time  the  declaration  deposed  to  by  a 
witness  was  uttered,  the  decedent 
had  said  nothing  from  which  his 
state  of  mind  could  be  inferred. 
There    was   some   time   between   the 
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declarations  as  to  the  defendant  hav- 
ing poisoned  him  and  the  statement 
deposed  to,  which  showed  that  he 
thought  that  he  could  not  recover; 
but  what  the  interval  of  time  was 
between  the  latter  statements  and  the 
former  did  not  appear.  In  holding 
that  there  was  error  in  admitting  the 
declarations,  the  court  said:  "If  it 
appeared  that  the  former  statements 
were  connected  with  the  latter,  by 
preceding  them  in  point  of  time  by 
an  interval  so  brief  as  to  show  that 
they  were  in  fact  but  one  statement, 
it  might  be  held  that  they  were  made 
under  a  sense  of  impending  death, 
but  that  does  not  so  clearly  appear 
here  as  to  authorize  the  conclusion 
that  they  were  thus  made.  Under 
the  circumstances,  as  the  facts  are 
disclosed  to  us  by  the  record,  we  are 
of  opinion  that  the  court  erred  in  ad- 
mitting the  declarations  sworn  to  by 
the  witness  Craig.  It  does  not  sat- 
isfactorily appear  that  these  declara- 
tions were  made  when  the  declarant 
was  '  under  a  sense  of  impending 
death,'  or  that  there  was  an  undoubt- 
ing  belief  existing  in  the  mind  of  the 
deceased,  at  the  time  the  declarations 
were  made,  '  that  the  finger  of  death 
was  upon  him.' " 

Necessity  to  Read  Statement  Over 
to  Declarant  at  Time  of  Reaffirma- 
tion. —  In  Snell  v.  State,  29  Tex. 
App.  236,  15  S.  W.  722,  25  Am.  St. 
Rep.  /23,  where  a  declarant  after  he 
became  conscious  of  approaching 
death  reaffirmed  a  declaration  which 
he  had  made  before  he  had  given  up 
hopes  of  recovery,  it  was  said:  "It 
was  not  necessary,  we  think,  that 
said  statements  should  have  been 
shown  to  or  read  over  to  the  de- 
ceased at  the  time  he  reaffirmed  the 
same,  as  it  was  clearly  proved  that 
he  knew,  and  fully  understood  the 
same,  and  he  referred  to  and 
adopted  them  at  a  time  when  he 
knew  he  was  dying  and  just  before 
his  death,  and  when  requested  to 
make  a  dying  declaration." 
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injury  were  made  before  or  after  the  statement  that  he  was  going 
to  die.^= 

VII.  DECLARANT'S  COMPETENCY  AS  WITNESS. 

1.  In  General.  —  Dying  declarations,  to  be  admissible  in  evidence, 
must  have  been  made  by  one  who,  if  he  had  been  called  upon  to  give 
testimony  in  court,  would  have  possessed  the  requisite  qualifications 
of  a  witness.^" 

2.  Mental  Capacity.  —  The  mental  condition  of  the  declarant  must 
be  shown,  and  it  must  appear  that  he  was  of  sane  mind,  and  had 
sufificient  consciousness  and  intelligence  to  make  the  declarations 
understandingly ;"  and  it  is  a  question  for  the  court  whether  the 
declarant  had  sufficient  mental  capacity  to  make  the  declarations.^^ 

Evidence  Introduced  by  Defendant  as  to  Declarant's  Lack  of  Mental 
Capacity.  —  Whether  or  not  the  defendant  should  be  permitted  to 
introduce  evidence  as  to  the  declarant's  lack  of  mental  capacity, 
before  the  dying  declarations  have  been  admitted  in  evidence,  is  a 
question  which  is  addressed  to  the  sound  discretion  of  the  court.^^ 


35.  People  v.  Lee  Sare  Bo,  72 
Cal.  623,  14  Pac.  310. 

36.  Lambeth  v.  State,  23  ]\Iiss. 
322,  in  which  case  Yerger,  J.,  de- 
clared that  if  the  decedent,  by  rea- 
son of  infamy,  imbecility  of  mind, 
tender  age,  or  a  disbelief  in  a  future 
state  of  accountability,  would  have 
been  excluded  as  a  witness  while 
living,  his  dying  declarations  would, 
for  like  causes,  be  rejected  by  the 
court. 

See  also  State  v.  Williams,  67  N.  C. 
12,  in  which  case  the  court  cited  Rex 
V.  Pike,  3  Car.  &  P.  598;  Reg.  v. 
Perkins,  9  Car.  &  P.  395.  2  Mood.  C. 
C.  135;  and  Rex  v.  Drummond,  i 
Leach  C.  C.  2^7.  Likewise  see  Peo- 
ple V.  Sanford,  43  Cal.  29;  Lipscomb 
V.  State,  75  Miss.  559,  23  So.  210, 
230;  State  V.  Williams,  67  N.  C.  12; 
Vass  V.  Com.,  3  Leigh  (Va.)  786, 
24  Am.  Dec.  695. 

37.  McHugh  V.  State,  31  Ala.  317. 
in  which  case  the  declarant's  mental 
capacity  was  impaired  by  his  sickness 
and  he  appeared  to  be  in  a  stupor. 
McBride  v.  People,  5  Colo.  App.  91, 
37  Pac.  953;  Tracy  v.  People,  q;  111. 
loi ;  Owens  v.  Com.,  22  Ky.  L.  Rep. 
514,  58  S.  W.  422.  See  Basye  v. 
State,"  45  Neb.  261,  63  N.  W.  611; 
Bolin  V.  State,  9  Lea  (Tenn.)  516, 
holding  the  declarant  must  have  been 
sane. 

Texas  Statute.  —  Code  Cr.  Proc. 
Tex.  Art.  748.  provides  that  such 
declarations   must   have    been    made 


while  the  declarant  was  of  sane 
mind.  Ledbetter  v.  State.  23  Tex. 
App.  247.  5  S.  W.  226;  Pierson  v. 
State,  21  Tex.  App.  14,  I7  S.  W.  468; 
Ex  parte  Fatheree,  34  Tex.  Crim. 
594,  31  S.  W.  403;  Benson  v.  State, 
38  Tex.  Crim.  487.  43  S.  W.  527. 

Where  Injury  Was  Such  as  to 
Deprive  Declarant  of  Consciousness. 
In  Alitchell  v.  State,  71  Ga.  128,  the 
injury  from  which  the  decedent  was 
suffering  was  such  as  to  deprive  him 
of  consciousness  that  he  was  even 
wounded;  it  required  much  effort  to 
convince  him  of  this  fact ;  as  he  was 
borne  away  from  the  scene  of  con- 
flict, he  charged  one  of  those  who 
was  assisting  him,  and  who  was  en- 
deavoring to  minister  to  his  comfort 
and  relief,  with  having  inflicted  the 
injury.  From  the  testimony  of  the 
medical  man  who  attended  him  it 
was  evident  that  he  was  at  no  time  in 
such  a  condition  as  to  be  able  to  give 
an  intelligent  account  of  the  trans- 
action or  to  enter  into  any  detail, 
however  general,  of  the  circum- 
stances attending.  The  court  said : 
"  His  incompetency  as  a  witness, 
from  mental  debility,  scarcely  ad- 
mits of  a  doubt.  The  safer  course 
would  have  been  to  exclude  these  an- 
swers thus  elicited  as  dying  declara- 
tions."  Citing  State  t'.Center.35  Vt.378. 

38.  Nelms  v.  State,  13  Smed,  &  M. 
(Miss.)    500,  53  Am.  Dec.  94. 

39.  State  v.  Wilmbusse,   (Idaho), 
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Where     Declarant     Was     Delirious     and     in     a     Comatose     Condition. 

The  fact  that  the  declarant  was  at  times  delirious  to  some  extent  and 
in  a  comatose  condition  will  not  render  his  declarations  inadmissible 
in  evidence  where  it  appears  that  he  knew  and  recognized  all 
persons  present,  expressed  himself  in  a  rational  manner,  and 
seemed  to  comprehend  what  was  said  by  himself  and  others.*** 


70  Pac.  849.  In  this  case  at  the  time 
the  d\ing  declarations  were  offered 
in  evidence,  counsel  for  the  defend- 
ant asked  permission  of  the  court  to 
introduce  testimony  to  show  that  at 
the  time  the  declarations  were  made, 
the  declarant  was  not  competent  to 
make  the  same.  In  holding  that 
there  was  no  prejudicial  error  in  de- 
nying such  request,  Sullivan,  J.,  said  : 
"  We  think  it  would  have  been 
proper,  and  perhaps  the  better  prac- 
tice, for  the  court  to  have  permitted 
counsel  then  and  there  to  introduce 
any  competent  evidence  to  show  that 
deceased  was  not  in  a  proper  condi- 
tion of  mind  or  competent  mentally 
to  make  said  declarations.  .  .  . 
But  the  court  evidently  concluded 
that  the  proper  time  for  defendant's 
counsel  to  introduce  testimony  on 
that  point  was  after  the  state  had 
put  in  its  testimony  and  rested.  And 
we  do  not  think  the  defendant  was 
prejudiced  by  the  action  of  the  court 
in  that  regard,  as  ample  opportunity 
was  given  counsel  to  produce  all  of 
the  testimony  he  desired,  to  introduce 
on  that  and  on  all  other  material 
points." 

40.  State  V.  Schmidt,  ys  Iowa 
469,  35  N.  W.  590. 

Deliriousness  Regarded  as  Matter 
Going  to  Credibility.  —  In  Hughes  v. 
State,  lOQ  Wis.  397,  85  N.  W.  333, 
there  was  evidence  tending  to  show 
that  the  declarant  on  the  day  that  the 
declaration  was  made  and  prior  to 
making  it,  apparently  understood 
what  she  was  talking  about,  and  that 
she  conversed  intelligently  with  sev- 
eral persons  on  matters  requiring 
the  exercise  of  memory  and  intelli- 
gence, such  as  the  disposing  of  her 
belongings  and  her  apparel,  and  al- 
though at  times  she  seemed  to  be  in 
a  kind  of  stupor,  still  when  her  mind 
was  aroused  she  was  intelligent ;  but 
some  witnesses  testified  that  she  was 
delirious  on  the  day  that  the  decla- 
ration was  made.  It  was  held  that 
the  statement  was  properly  admitted 
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in  evidence,  that  the  testimony  of  her 
deliriousness  went  rather  to  the  cred- 
ibility of  her  declaration. 

Where  Declarant  Had  Been  Pois- 
oned With  Strychnine.  —  In  Lips- 
comb V.  State,  75  Miss.  559,  23  So. 
210,  230,  which  was  a  case  where  the 
declarant  had  been  poisoned  with 
strychnine,  and  made  a  declaration 
while  he  was  in  the  throes  of  death 
it  was  insisted  that  such  declaration 
was  not  admissible  because  of  his 
mental  condition  at  the  time  it  was 
made.  His  statement,  which  was  made 
to  his  wife  in  an  interval  between  con- 
vulsions, was  as  follows :  "  I  am  go- 
ing to  die.  I  have  been  dead.  The 
good  Lord  has  sent  me  back  to  tell 
you  that  Dr.  Lipscomb  has  killed 
me  —  has  poisoned  me  with  a  capsule 
he  gave  me  tonight ;  that  Guy  Jack 
had  insured  my  life,  and  had  hired 
Dr.  Lipscomb  to  kill  me."  In  hold- 
ing that  there  was  no  error  in  ad- 
mitting such  evidence,  the  court  said : 
"  As  to  his  mental  condition,  there 
is  nothing  in  the  evidence  to  justify 
doubt  that  he  was  rational,  except 
the  suddenness,  violence  and  brevity 
of  the  attack  —  a  condition  not  in- 
consistent with  a  sound  mind.  It  is 
argued  that  the  statement  itself,  in 
form  and  substance  res  ipsa  loquitur, 
is  the  utterance  of  a  mind  diseased 
—  an  illusion  of  a  disordered  imag- 
ination. We  do  not  so  view  it.  The 
words  of  the  speech  may  be  unusual, 
yet  they  are  words  of  discernment 
and  reason,  if  not  also  of  truth.  He 
probably  meant  no  more  than  that,  '  I 
am  dying ;  I  have  been  unconscious, 
but,  in  the  providence  of  God,  I  am 
spared,  so  I  might  tell  that  I  have 
been  poisoned  by  Dr.  Lipscomb  by  a 
capsule;  that  Guy  Jack  had  my  life 
insured,  and  hired  him  to  kill  me,'  — 
a  statement  which  evinces  an  intelli- 
gent perception  of  facts  known  and 
inferred,  and  a  process  of  logical  rea- 
soning inconsistent  with  the  theory 
of  a  mind  giving  forth  a  baseless 
fabric  of  an  illusion." 
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Where  Declarant  Had  Been  Taking  Opiates.  —  Dyincf  declarations 
are  not  necessarily  inadmissible  in  evidence  because  it  appears  that 
the  declarant  had  been  taking  opiates  to  alleviate  his  pain ;  where  it 
is  shown  that  notwithstanding  the  use  of  such  drugs  his  mind  was 
vigorously  clear,  and  that  he  was  fully  conscious  of  what  he  was 
saying,  the  declarations  will  be  admitted.*^ 

Mental  Incompetency  After  Declarations  Had  Been  Made.  —  Evidence 
that  the  decedent,  after  the  declarations  had  been  made,  became 
mentally  incompetent  is  immaterial,  the  only  question  being  whether 
he  had  mental  capacity  when  he  made  the  statement.*- 

3.  Husband  and  Wife.  —  Dying  declarations  are  not  inadmissible 
because  at  the  time  they  were  made  declarant  and  the  defendant  were 
husband  and  wife.^^ 

4.  Declarant's  Want  of  Religious  Belief.  —  A.  Commox  Law 
Rule.  —  It  was  the  rule  of  the  common  law  that  persons  who  are 
insensible  to  the  obligations  of  an  oath  because  of  their  want  of 
religious  belief  are  incompetent  to  testify  as  witnesses,  and  it  would 
seem  that  in  those  jurisdictions  where  this  rule  prevails  dying  decla- 
rations are  inadmissible  in  evidence  where  the  declarant,  because 
of  such  rule,  would  have  been  incompetent  to  testify  as  a  witness.** 


41.  State  V.  Murdy,  8i  Iowa  603, 
47  N.  W.  867. 

Insanity  Not  Presumed  From 
Fever  and  Use  of  Opiates.  —  In  State 
V.  Garrand,  5  Or.  216,  it  was  ob- 
jected that  the  decedent  was  in  such 
a  condition  of  mental  aberration  as 
to  exclude  his  declarations,  but  the 
evidence  went  no  further  than  to 
show  that  he,  at  the  time  of  making 
such  declarations,  had  considerable 
fever  and  had  taken  an  opiate  and  it 
did  not  appear  that  either  had  af- 
fected his  mind  a  particle.  It  was 
held  that  the  court  could  not  pre- 
sume that  he  had  become  insane  in 
the  absence  of  any  evidence  of  that 
fact. 

Where  Declarant  Was  Unconscious 
at  Times.  —  In  Taylor  v.  State,  38 
Tex.  Crim.  552,  43  S.  W.  1,019,  the 
decedent  at  the  time  of  making  the 
declarations  was  partially  under  the 
influence  of  opiates,  and  had  to  be 
aroused  from  time  to  time  in  order 
to  continue  his  statement.  It  was 
held  that  the  statement  was  neverthe- 
less admissible  in  evidence  because  it 
appeared  to  be  an  intelligent,  contin- 
uous and  logical  statement  of  how 
the  killing  occurred. 

42.  State  V.  Wilmbusse,  (Idaho), 
70  Pac.  849. 

43.  Moore   v.    State,   12  Ala.  764, 


46  Am.  Dec.  276,  in  which  case  Dar- 
gan,  J.,  said :  "  One  of  the  first  cases 
in  which  the  question  arose,  upon  the 
admissibility  of  dying  declarations, 
was  that  of  Woodcock,  and  the  de- 
ceased was  his  wife.  Her  declara- 
tions were  received  as  evidence.  2 
Stark.  Ev.  458.  And  it  is  well  set- 
tled that  a  wife  may  be  a  witness  in 
a  criminal  proceeding  against  her 
husband,  for  injuries  done  to  her 
person ;  and  there  is  no  reason  what- 
ever why  a  husband  should  not  be  a 
competent  witness  against  his  wife 
for  injuries  done  him." 

See  also  Arnett  v.  Com.,  24  Ky.  L. 
Rep.  1,440,  71  S.  W.  635;  Hilbert  v. 
Com.,  21  Ky.  L.  Rep.  531,  si_  S.  W. 
817;  People  V.  Green,  i  Denio  614; 
State  V.  Belcher,  13  S.  C.  459- 

See  further  United  States  v.  Mc- 
Gurk,  I  Cranch  C.  C.  71.  26  Fed.  Cas. 
No.  15.680;  People  v.  Conklin,  175  N. 
Y.  333,  67  N.  E.  624 ;  Com.  v.  Stoops. 
Add.,  (Pa.),  381;  Blalock  v.  State. 
40  Tex.  Crim.  154,  49  S.  W.  lOO. 

44.  Lambeth  v.  State,  23  Miss. 
2,22,  in  which  case  the  court  said: 
"  An  oath  derives  the  value  of  its 
sanction  from  the  religious  sense  of 
the  party's  accountabilitj'  to  his 
Maker,  and  the  deep  impression  that 
he  is  soon  to  render  Him  his  final 
account.    The   danger   of   immediate 
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B.  Effect  of  Constitutional  and  Statutory  Provisions.  —  In 
those  jurisdictions  in  which  it  is  provided  by  the  constitution  or  by 
statute  that  no  person  shall  be  considered  incompetent  as  a  witness 
in  consequence  of  his  opinions  on  matters  of  religion,  nor  be  ques- 
tioned in  any  court  of  justice  touching  his  religious  belief  to  affect 
the  weight  of  his  testimony,  dying  declarations  are  admissible 
regardless  of  the  declarant's  opinions  on  matters  of  religion.*^ 

5.  Infamy  of  Declarant.  —  Where  the  declarant,  if  living,  would 
have  been  incompetent  to  testify  by  reason  of  infamy,  his  dying 
declarations  are  inadmissible  in  evidence.**' 


VIII.  EXISTENCE  OF  OTHER  EVIDENCE. 

Although  the  rule  admitting  dying  declarations  in  evidence  is 
founded  upon  the  presumption  that  in  the  majority  of  cases  there 
will  be  no  other  equally  satisfactory  proof  of  the  same  facts,  it 
is   not  indispensable  to  the  admission  of   dying  declarations  that 


and  impending  death,  and  the  belief 
of  the  party  therein,  are,  by  our  law, 
considered  equivalent  to  this  sanc- 
tion. It  follows,  as  a  necessary  con- 
sequence of  the  rule  which  admits 
dying  declarations  made  under  such 
circumstances,  that  the  law  must  pre- 
sume them,  in  the  absence  of  proof  to 
the  contrary,  to  have  been  made 
under  a  '  solemn  and  religious '  sense 
of  impending  dissolution ;  that  is, 
under  a  serious  sense,  that  the  party 
would  be  soon  called  to  account  for 
the  truth  or  falsehood  of  the  state- 
ments, in  the  same  manner  as  the  law 
will  presume,  in  the  absence  of  evi- 
dence to  the  reverse,  that  every  wit- 
ness placed  upon  the  stand  and  sworn 
to  testify,  believes  in  the  existence  of 
a  God  and  a  state  of  accountability 
in  the  future  for  the  commission  of 
crimes  perpetrated  here." 

45.  People  v.  Sandford,  43  Cal. 
29;  People  V.  Chin  Mook  Sow,  51 
Cal.  597;  State  v.  Elliott,  45  Iowa 
486;  State  V.  Ah  Lee,  8  Or.  214. 

Tenets  of  Church.  —  In  North  v. 
People,  139  111.  81,  28  N.  E.  966,  the 
defendant  sought  to  show  that  it  was 
a  tenet  of  the  church  to  which  the 
declarant  belonged  that  there  may  be 
repentance  at  any  moment  before 
death.  In  holding  that  this  was  not 
a  proper  inquiry,  the  court  said: 
"  The  material  inquiry,  therefore,  is 
not  what  the  church  of  which  the 
party  was  a  member  teaches  in   re- 
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gard  to  repentance,  but  what  he  was 
justified  in  believing,  and  did  believe, 
in  regard  to  the  certainty  and  near- 
ness of  death." 

Blasphemy  of  Declarant  Goes  to 
Weight.  —  In  Nesbit  v.  State,  43 
Ga.  238,  the  court  said:  "The  pecu- 
liar character  of  the  deceased  for 
wickedness  and  disregard  of  the  law 
of  God  in  his  outpourings  of  blas- 
phemy, would  have  invoked  the  con- 
sideration of  the  jury;  for  if  a  man, 
even  without  hope  of  life  in  this 
world,  nevertheless  without  belief  in 
God  or  in  the  divine  revelation,  while 
his  declarations  would  be  admissible, 
their  weight  and  consideration  should 
be  weighed  by  the  jury." 

46.  Walker  v.  State,  39  Ark.  221, 
in  which  case  the  court  said :  "  If 
it  had  been  shown  by  the  record, 
when  the  dying  declarations  of  Jen- 
kins were  ofifered  in  evidence,  that 
he  had  been  convicted  of  burglary 
and  larceny,  they  should  have  been 
excluded." 

Statute  Rendering  Competent  Per- 
sons Convicted  of  Infamous  Crimes. 
In  State  v.  Baldwin,  15  Wash.  15.  45 
Pac.  650,  there  was  some  testimony 
to  show  that  the  declarant  had  been 
convicted  of  a  felony  and  the  defend- 
ant contended  that  for  this  reason  his 
dying  declaration  should  not  have 
been  received,  as  it  would  have  been 
inadmissible  under  the  common  law 
rule.    The     court,     however,     said: 
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there  should  be  no  other  evidence,  and  it  is  well  settled  that  their 
admissibility  is  not  affected  by  any  question  as  to  the  paucity  or 
abundance  of  other  testimony.''^ 


"  But  this  is  because  such  person 
would  not  have  been  a  competent 
witness  if  alive.  In  this  state  the 
statute  has  changed  the  rule  —  §  1,647, 
Code  Proc.  —  and  the  deceased  would 
have  been  a  competent  witness,  had 
he  been  living,  the  conviction  hav- 
ing been  for  stealing  cattle.  The 
conviction  could  be  shown  for  the 
purpose  of  affecting  his  credibility. 
As  the  statute  has  changed  the  rule 
admitting  such  testimony  by  a  living 
witness,  the  same  results  should  fol- 
low as  to  a  dying  declaration,  for  the 
same  proof  of  conviction  can  be  made 
to  affect  the  credibility  of  the  decla- 
ration, and  it  was  done  in  this  in- 
stance." 

47.  Alabama.  —  Reynolds  v.  State, 
68  Ala.  502. 

California.  —  People  v.  Glenn,  lO 
Cal.  2,2,- 

Georgia.  —  Parks  v.  State,  105  Ga. 
242,  31  S.  E.  580. 

Kentucky.  —  Luker  v.  Com.,  9  Ky. 
L.  Rep.  385,  5  S.  W.  354;  Fuqua  v. 
Com.,  24  Ky.  L.  Rep.  2,204.  73  S.  W. 
782,  explaining  and  distinguishing 
Collins  V.  Com.,  12  Bush   (Ky.)   271. 

Michigan.  —  People  v.  Beverly,  108 
Mich,  qog,  66  N.  W.  379. 

Mississippi.  —  Payne  v.  State,  61 
Miss.  161. 

Missouri.  —  See  also  State  v.  Reed, 
137  Mo.  125,  38  S.  W.  574- 

Oregon.  —  State  v.  Saunders,  14 
Or.  300,  12  Pac.  441. 

Pennsylvania.  —  Com.  v.  Roddy, 
184  Pa.  St.  274,  39  Atl.  211. 

Tennessee.  —  Curtis  v.  State,  14 
Lea  502. 

Vermont.  —  State  v.  Wood,  53  Vt. 
560. 

Fuqua  v.  Com.,  24  Ky.  L.  Rep. 
2,204,  72i  S.  W.  782,  in  which  case  the 
court  said  :  "  It  is  true  that  the  rea- 
son for  the  admissibility  of  dying 
declarations  rests  on  the  general 
necessity  that  oftentimes  it  would  be 
impossible  to  show  who  did  the  kill- 
ing but  for  the  dying  declaration  of 
the  party  killed;  but  this  is  a  general 
necessity,  and  has  no  reference  to  the 
exigencies  of  the  particular  case. 
The  principle  being  once  established 


as  a  rule  of  evidence,  such  declara- 
tions are  admissible  in  every  case 
where  they  are  otherwise  competent, 
without  reference  to  the  number  of 
witnesses  who  may  depose  as  to  the 
facts  of  the  killing."  Distinguishing 
Collins  V.  Com.,  12  Bush  (Ky.)  271. 
See  also  State  v.  Wilson,  24  Cal.  189, 
36  Am.  Rep.  257,  in  which  case  the 
court  said :  "  The  argument  is,  that 
dying  declarations  are  admitted  only 
because  of  a  necessity  therefor ;  that 
here  was  no  such  necessity,  for  the 
very  testimony  of  the  deceased  was 
already  before  the  jury;  that  it  paral- 
lels the  case  of  a  deposition  which  is 
not  admissible  when  the  witness  is 
present  in  the  court  room.  We  do 
not  think  the  argument  sound,  for 
while  the  necessity  was  no  doubt  the 
reason  which  relaxed  the  rule  exclud- 
'  ing  hearsay  testimony  in  favor  of 
dying  declarations,  yet  it  is  not  indis- 
pensable that  such  necessity  exist  in 
each  individual  case.  Thus,  though 
there  were  many  witnesses  of  the 
fatal  encounter,  that  fact  would  not 
exclude  the  dying  declarations  of  the 
deceased.  Indeed,  the  admissibility  of 
dying  declarations,  in  prosecutions 
for  homicide,  has  become  an  estab- 
lished rule  of  evidence,  and  such  tes- 
timony is  competent  and  received  in- 
dependent of  any  question  as  to  the 
paucity  or  abundance  of  other  testi- 
mony." 

Contra.  —  Stewart  v.  State,  2  Lea 
(Tenn.)  598,  in  which  case  the  court, 
after  referring  to  the  fact  that  under 
some  cases  dying  declarations  are  ad- 
mitted on  the  principle  that  the  sol- 
emnity of  the  circunTstances  under 
which  they  were  made  is  equivalent 
to  an  oath,  and  that,  according  to 
other  cases,  the  admissibility  of  dy- 
ing declarations  is  placed  on  the 
ground  of  necessity,  said  :  "  Which- 
ever be  the  true  ground  on  which  the 
admissibility  of  such  testimony  rests, 
still  we  think  the  testimony  in  the 
case  was  inadmissible ;  no  such  neces- 
sity existed  here,  as  there  were  two 
other  disinterested  and  unsuspected 
witnesses  present  in  the  room  who 
saw    the    entire    transaction."    It    is 
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IX.  IN  BEHALF  OF  DEFENDANT. 

It  has  been  questioned  and  debated  whether  dying  declarations  are 
admissible  in  evidence  in  behalf  of  the  defendant/^  but  it  is  settled 
by  a  long  line  of  decisions  that  such  declarations,  when  they  tend 
to  exculpate  or  exonerate  the  defendant,  may  be  introduced  bv 
him,*^  although  it  must  be  understood  that  it  is  not  every  statement 
that  the  decedent  may  have  made  that  is  admissible,  and  that  the 


perhaps  doubtful  whether  or  not  the 
court  was  called  upon  to  decide  this 
question,  as  it  was  held  that  it  was 
not  shown  that  the  declarant  made 
the  declarations  in  question  under  a 
proper  sense  of  impending  death. 
See  also  Binfield  v.  State,  15  Neb. 
484,  19  N.  W.  607,  in  which  case 
Cobb,  C.  J.,  said :  "  I  have  some 
doubt  as  to  whether  a  dying  decla- 
ration should  be  received,  when  every 
fact  therein  contained  has  already 
been  testified  to  by  living  witnesses, 
and  where  there  is  scarcely  any  con- 
flict in  the  testimony  as  to  those 
facts." 

In  Reynolds  v.  State,  68  Ala.  502, 
Somerville,  J.,  said  :  "  Although  it  is 
often  said  that  such  evidence  is  tol- 
erated on  the  principle  of  necessity, 
we  know  of  no  rule  which  would  ex- 
clude it,  where  there  is  other,  and 
even  undisputed  testimony  of  wit- 
nesses detailing  the  cause  of  death 
and  the  circumstances  producing  and 
attending  it.  A  rule  of  this  charic- 
ter  would  be  impracticable  in  its  ap- 
plication, and  antagonistic  to  the 
weighty  reasons  which  sanction  the 
admission  of  this  species  of  evidence." 

Luker  V.  Com.,  9  Ky.  L.  Rep.  385,  5 
S.  W.  354,  in  which  case  the  court 
said :  "  We  do  not  understand  the 
rule  to  have  been  heretofore  so  in- 
terpreted and  applied  by  this  court 
as  to  make  dying  declarations  com- 
petent evidence  of  the  act  of  killing 
an  identity  of  the  guilty  party  only 
when  there  is  no  other  testimony  re- 
lating thereto,  nor  do  we  perceive  any 
reasons  for  such  restrictions;  for  it 
often  occurs  that  the  testimony  of 
living  witnesses  is  contradicted  and 
discredited,  as  was  attempted  in  this 
case." 

48.  People  v.  Southern,  120  Cal. 
645,  53  Pac.  214,  in  which  case 
Garoutte,  J.,  said :  "  In  Rex  v. 
Scaife,  I  Man.  &  R.  551,  Justice  Cole- 
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ridge  asked  counsel  for  the  prisoner 
if  they  could  refer  him  to  a  case 
where  the  declaration  of  a  dying 
man  in  favor  of  a  prisoner  had  been 
received  in  evidence ;  and  counsel  re- 
plied that  they  had  searched  for  such 
a  case,  but  had  not  found  it." 

49.  People  v.  Southern,  120  Cal. 
64s,  S3  Pac.  214,  in  which  case 
the  court  said:  "Upon  principle, 
there  is  no  reason  why  a  defend- 
ant is  not  entitled  to  invoke  as 
evidence  the  dying  declarations  of 
the  deceased.  If  such  declarations 
are  competent  evidence  to  prove 
facts,  what  matters  it  that  such 
proof  tends  to  acquit  the  de- 
fendant, rather  than  convict  him  ? 
The  state  is  as  much  interested  in 
acquitting  an  innocent  man  charged 
with  crime  as  it  is  in  convicting  a 
guilty  man  so  charged.  And  surely 
the  probability  of  the  truth  of  a 
statement  made  by  the  dying  de- 
ceased tending  to  justify  the  assault 
upon  him  by  the  defendant  is  en- 
tirely equal  to  the  probability  of  the 
truth  of  a  statement  made  by  him 
bearing  against  the  defendant.  In- 
deed, there  is  no  sound  reason  to  be 
urged  why  the  statement  in  one  case 
should  be  received  as  evidence,  and 
in  the  other  case  rejected."  See  also 
the  following  cases : 

England.  —  Rex  7'.  Scaife,  i  Man. 
&  R.  551,  cited  in  Mattox  v.  United 
States,  146  U.  S.  140. 

United  States.  —  United  States  v. 
Taylor,  4  Cranch  C.  C.  338,  28  Fed. 
Cas.  No.  16,436;  Mattox  v.  United 
States,  146  U.  S.  140,  13  Sup.  Ct. 
50;  In  re  Orpen,  86  Fed.  760. 

Alabama. — 'Moore  v.  State,  '12 
Ala.  764,  46  Am.  Dec.  276. 

Kentucky.  —  Brock  v.  Com.,  92 
Ky.  183,  17  S.  W.  2)2,7''  Com.  v. 
Matthews,  89  Ky.  287,  12  S.  W.  2>3i'> 
Haney  v.  Com.,  5  Ky.  L.  Rep.  203; 
Chittenden  v.  Com.,  10  Ky.  L.  Rep. 
330,  9  S.  W.  386. 
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ordinary  rules  of  evidence  as  to  the  competency  and  relevancy  of 
dying  declarations  are  applicable.^" 

X.  DECLARATIONS  NOT  FREELY  AND  VOLUNTARILY  MADE. 

To  render  dying  declarations  admissible,  it  must  appear  that  they 
w^ere  made  freely  and  voluntarily,  and  without  coercion  ""'^  and  how- 
ever formally  they  may  have  been  drawn  up,  and  however  complete 
they  may  be  upon  their  face,  they  should  be  rejected  if  upon  tlie 
preliminary  inquiry  as  to  their  admissibility  it  satisfactorily  appears 
that  they  were  made  under  the  suggestion  of  improper  influence, 
or  through  the  agency  of  others ;  or  have  been  so  drawn  up  as  to 
present  a  partial,  incomplete  or  false  statement  of  the  facts  of  the 
transaction.^" 


Michigan.  —  People  v.  Knapp,  26 
Mich.  112;  Hurd  v.  People,  25  Mich. 
405. 

Oregon.  —  State  v.  Saunders,  14 
Or.  300,  12  Pac.  441. 

50.  Adams  v.  People,  47  111.  2>7^, 
in  which  case  it  was  said  that  the 
dying  declarations  of  the  decedent 
that  he  did  not  wish  accused  hurt  for 
what  he  had  done,  and  that  accused 
had  done  nearly  right,  etc.,  affords 
no  evidence  of  anything  more  than  a 
truly  Christian  spirit  on  the  part  of 
one  who  had  been  unjustly  done  to 
death,  and  who  in  his  dying  agonies 
was  willing  to  forgive  the  malefactor. 
See  also  Moeck  v.  People,  100  111. 
242,  39  Am.  Rep.  38. 

51.  Com.  V.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150;  State 
V.  Bannister,  35  S.  C.  290,  14  S.  E. 
678 ;  Ledbetter  v.  State,  23  Tex.  App. 
247,  5  S.  W.  226. 

52.  Brown  v.  State,  2)^  Miss.  433. 
Declaration  Taken  By  Prosecuting 

Attorney. —  It  is  immaterial  that  the 
dying  declaration  was  taken  by  the 
prosecuting  attorney,  without  his  hav- 
ing been  sent  for  by  anyone  to  re- 
ceive the  statement  and  without  the 
declarant  having  suggested  a  desire 
to  make  it.  See  State  v.  Murdy,  81 
Iowa  603,  47  N.  W.  867. 

Advice  Given  Declarant  to  Exclude 
Improper  Statements.  —  W  here  a 
dying  person  while  making  his  decla- 
ration is  correctly  advised  by  the 
amanuensis  not  to  speak  of  certain 
matters  because  statements  as  to  them 
would  not  be  admissible  in  evidence, 
and    accordingly    the    declarant    does 


not  say  all  that  he  intended  to  say, 
the  declaration  is  none  the  less  ad- 
missible. Chittenden  v.  Com.,  10  Ky. 
L.  Rep.  330,  9  S.  W.  386.  In  this  case 
the  declarant  commenced  to  speak 
of  a  former  difficulty  between  him 
and  the  defendant,  but  which  had  oc- 
curred upon  the  same  day.  The  per- 
son who  was  taking  down  the  state- 
ment thereupon  stopped  him,  and  told 
him  not  to  speak  of  any  former  dif- 
ficulty, but  to  confine  himself  to  the 
one  in  which  he  was  shot ;  and  he 
thereupon  did  so  and  gave  his  ver- 
sion of  it.  It  was  urged  that  the  de- 
clarant was  prevented  from  stating 
all  that  he  desired  to  say  and  that 
therefore  the  writing  should  be  re- 
jected in  toto  as  evidence.  The 
court  said  :  "  Undoubtedly  the  proper 
course  is  to  permit  one  making  such 
a  declaration  to  state  fully  and  freely 
all  he  desires.  It  is  usually  heard 
by  those  who  are  at  least  friendly  to 
the  deceased,  and,  if  reduced  to  writ- 
ing, is  apt  to  be  done  by  one  partial 
to  the  dying  man.  There  is  no  cross- 
examination  ;  and  injustice  would 
often  be  done  if  the  declarant  were 
not  allowed  to  state  in  his  own  way 
and  fully  all  he  desires,  leaving  it 
to  the  trial  court  to  reject  such  por- 
tions of  the  statement  as  may 
not  be  competent  testimony.  The 
draughtsman  of  it  should  not  be  al- 
lowed to  decide  what  is  and  what  is 
not  competent.  In  this  instance, 
however,  the  dying  man  was  about 
to  detail  the  circumstances  of  a 
previous  difficulty.  This  clearly 
would  have  been  incompetent  as  evi- 
dence." 
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D  YING  DEC  LARA  TIONS. 
XI.  IN  WHAT  CASES  ADMITTED. 


1.  Civil  Cases.  —  A.  In  General.  —  It  is  well  settled  that  dying 
declarations  are  not  admissible  in  civil  actions. °^ 


53.  England.  —  Rex  v.  Mead,  2 
Barn.  &  C.  605 ;  Rex  v.  Lloyd,  4  Car. 
&  P.  2i5. 

United  States.  —  Jack  v.  Mutual 
Reserve  Fund  Life  Ass'n,  113  Fed.  49. 

Connecticut.  —  Daily  v.  N.  Y.  & 
N.  H.  R.  Co.,  2,2  Conn.  356,  87  Am. 
Dec.   176. 

Georgia.  — K  Tenn.  V.  &  G.  R. 
Co.  V.  Maloy,  jy  Ga.  2:iy ;  Wooten  v. 
WiJkins,  39  Ga.  223. 

Illinois.  —  Marshall  v.  Chicago  & 
G.  E.  Ry.  Co.,  48  111.  475,  95  Am. 
Dec.  561. 

Indiana.  —  Duling  v.  Johnson,  2^ 
Ind.   155. 

Louisiana.  —  Willis  v.  Kern,  21 
La.  Ann.  749. 

Neiu  York.  —  Wilson  v.  Boerem, 
15  Johns.  286;  Jackson  v.  Vreden- 
bergh,  i  Johns.  159;  Spatz  v.  Lyons, 
55  Barb.  476;  Waldele  v.  New  York 
C.  &  H.  R.  R.  Co.,  61  How.  Pr.  350. 

North  Carolina.  —  Pettiford  r. 
Mayo,  117  N.  C.  27,  23  S.  E.  252. 

Ohio.  —  State  v.  Harper,  35  Ohio 
St.  78,  35  Am.  Rep.  596. 

Disapproved  Cases.  —  Wright  z'. 
Littler,  3  Burr  1,244;  Aviston  v. 
Lord  Kinnaird,  6  East  188.  The 
declarations  admitted  in  the  former 
case  were  the  confessions  of  a  forger 
made  on  his  death  bed,  and  Lord 
Mansfield  said  he  should  admit  them 
as  evidence,  but  that  no  general  rule 
could  be  drawn  from  it.  These  two 
cases  were  overruled  in  Stobart  v. 
Dryden,  i  Mees.  &  W.  615,  and  are 
not  supported  by  the  deliberate  judg- 
ment of  any  court;  on  the  contrary 
the  disposition  of  the  courts  being 
rather  to  restrict  the  admissibility  of 
dying  declarations  even  in  criminal 
cases.  See  Marshall  v.  Chicago  &  G. 
E.  R.  Co.,  48  111.  475.  95  Am.  Dec. 
561.  And  see  further  McFarland  v. 
Shaw,  2  N.  C.  Law  Repos.  102,  which 
was  disapproved  in  Wooten  v.  Wil- 
kins,  39  Ga.  223,  99  Am.  Dec.  456. 

Where  Declarations  Constitute 
Part  of  Res  Gestae.  —  Declarations 
made  in  extremis  are  often  legal  evi- 
dence in  civil  cases,  for  where  they 
constitute  part  of  the  res  gestae,  or 
come  within  the  exceptions  of  decla- 
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rations  against  interest,  or  the  like, 
they  are  admissible,  as  in  other  cases, 
irrespective  of  the  fact  that  the  de- 
clarant was  under  apprehension  of 
death.  Jack  v.  Mutual  Reserve  Fund 
Life  Ass'n,  113  Fed.  49.  See  also 
article  "  Res  Gestae." 

Action  Against  Administrator  on 
Note In  an  action  against  an  ad- 
ministrator on  a  note,  it  is  not  com- 
petent to  prove  that  his  intestate  on 
his  death  bed  said  that  he  "  was  go- 
ing to  die  and  that  he  did  not  owe  a 
cent  in  the  world."  Pettiford  v. 
Mayo.   117  N.   C.  27,  2S  S.   E.  252. 

Dying  Declarations  of  Interpreter. 
The  dying  declarations  of  one  who 
acted  as  interpreter  for  the  vendor 
at  the  passage  of  a  notarial  act  of 
seal  are  not  admissible  in  evidence 
on  the  trial  of  an  action  to  enfore  the 
contract.  Willis  v.  Kern,  21  La. 
Ann.  749. 

Dying  Declarations  of  Woman 
Who  Died  in  Childbirth.  —  In 
Wooten  V.  Wilkins,  39  Ga.  223,  99 
Am.  Dec.  456,  which  was  an  action 
by  a  father  for  the  seduction  of 
his  daughter,  it  was  held  that  the 
declarations  of  the  girl  made  while 
she  was  dying  in  childbirth  were  not 
admissible  in  evidence.  Disapprov- 
ing Aviston  V.  Kinnaird,  6  East  188; 
Wright  V.  Littler,  3  Burr.  1,244; 
McFarland  v.  Shaw,  2  N.  C.  Law. 
Repos.  102. 

Dying  Declarations  Not  Receivable 
to  Impeach  Will.  —  In  Jackson  v. 
Kniffen,  2  Johns.  (N.  Y.)  31,  3  Am. 
Dec.  390,  it  was  sought  to  impeach  a 
will  by  the  parol  declarations  of  the 
testator  while  he  was  in  c.vtreniis, 
but  such  evidence  was  held  to  be  in- 
admissible. Livingston,  J.,  said : 
"  Though  on  the  first  reading  of  this 
case,  my  impressions  were  that  the 
testator's  declarations,  made  in  the 
moment  of  expected  dissolution, 
should  have  been  received,  to  estab- 
lish the  duress  under  which  he  acted, 
on  more  mature  reflection,  I  am  sat- 
isfied that  they  were  properly  re- 
jected. ...  If  the  declarations 
of  dying  persons  are  ever  to  be  re- 
ceived    (on     which,    if   res    Integra, 
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B.  Action  for  Death  by  Wrongful  Act.  —  In  a  civil  action  for 
death  by  wrongful  act,  dying  declarations  are  not  admissible  in 
evidence  merely  because  they  were  made  under  a  sense  of  impending 
death,  but  they  must  be  such  declarations  as  come  within  some  other 
of  the  exceptions  to  the  rule  which  forbids  the  introduction  of  hear- 
say evidence,  as  for  instance,  they  must  be  a  part  of  the  res  gestae, 
or  be  declarations  against  interest,  or  the  like.^* 

2.  Criminal  Cases.  —  A.  Prosecutions  for  Homicide.  —  Dying 
declarations,  according  to  an  unbroken  line  of  modern  authorities,  are 
admissible  only  in  cases  of  homicide  when  death  and  the  circum- 
stances attendant  upon  it,  and  the  guilty  agent  in  producing  it,  are 
the  subject  of  inquiry. '^^  According  to  the  general  rule,  no  testimony 
is   admissible   unless   it   is   subjected  to   two   tests   of   truth,   viz. : 


much  might  be  said),  it  will  be  best 
to  confine  them  to  the  cases  of 
great  crimes,  where  frequently  the 
only  witness  being  the  party  injured, 
the  ends  of  public  justice  may  other- 
wise, by  his  death,  be  defeated.  In 
civil  cases  they  should  never  be  ad- 
mitted ;  or,  if  admitted  at  all,  not  to 
avoid  a  will  regularly  executed. 
Credit  is  not  always  due  to  the  dec- 
larations of  a  dying  person,  whose 
body  may  have  survived  the  powers 
of  his  mind,  or  whose  recollection,  if 
his  senses  are  not  impaired,  may  not 
be  very  perfect,  or  who,  for  the  sake 
of  ease  and  to  get  rid  of  the  impor- 
tunity and  teasing  of  those  around 
him,  may  say,  or  seem  to  say,  what- 
ever they  choose  to  suggest." 
See  further  the  article  "  Wills." 

54.  Barfield  v.  Britt,  47  N.  C.  41, 
62  Am.  Dec.  190;  overruling  McFar- 
land  V.  Shaw,  2  N.  C.  Law  Repos. 
102.  See  also  Waldele  v.  New  York 
C.  &  H.  R.  R.  Co.,  61  How.  Pr.  (N. 
Y.)  350;  Spatz  V.  Lyons,  55  Barb. 
(N.  Y.)  476;  RLirshall  v.  Chicago  & 
G.  E.  R.  Co.,  48  111.  475,  95  Am.  Rep. 
S6i. 

55.  England.  —  Rex  v.  Mead,  2 
Barn.  &  C.  605 ;  Rex  v.  Lloyd,  4  Car. 
&  P.  233,  which  cases  were  cited  in 
State  V.  Harper,  35  Ohio  St.  78,  35 
Am.  Rep.  596;  Rex  v.  Hind,  8  Cox 
C.  C.  300,  cited  in  State  v.  Harper, 
35  Ohio  St.  78,  35  Am.   Rep.  596. 

Alabama.  —  Pulliam  v.  State,  88 
Ala.  I,  6  So.  839;  Reynolds  v.  State, 
68  Ala.  502;  Johnson  v.  State,  50 
Ala.  456. 

California.  —  People  v.  Hall,  94 
Cal.  595,  30  Pac.  7. 

Colorado.  —  McBride  v.  People,  5 
Colo.  App.  91,  2>7  Pac.  953. 


Georgia.  —  See  Mitchell  v.  State, 
71  Ga.  128;  Campbell  v.  State,  11  Ga. 
353-  . 

Illinois.  —  Marshall  v.  Chicago  & 
G.  E.  R.  Co.,  48  111.  475,  95  Am.  Dec. 
561. 

Indiana. — Binns  v.  State,  46  Ind. 
311;  Duling  V.  Johnson,  32  Ind.  155; 
Morgan  v.  State,  31  Ind.  193. 

Kansas.  —  State  z\  O'Shea.  60  Kan. 
772,  57   Pac.  970. 

Michigan.  — •  People  v.  Lonsdale, 
122  Mich.  388,  81  N.  W.  277. 

Mississippi.  —  Merrill  v.  State,  58 
Miss.  65 ;  Brown  v.  State,  32  Miss. 
433;  Lambeth  v.  State,  23  Miss.  322; 
Lambeth  v.  State,   i   Cush.  67. 

Missouri.  —  State  v.  Jefferson,  77 
Mo.  136;  Brownell  v.  Pacific  R.  Co., 
47  Mo.  239. 

Neiv  York.. —  People  v.  Davis,  56 
N.  Y.  95 ;  Jackson  v.  Vredenbergh,  i 
Johns.  159;  Spatz  v.  Lyons,  55  Barb. 
476;  Wilson  V.  Boerem,  15  Johns. 
286. 

North  Carolina.  —  State  v.  Shelton, 
47  N.  C.  360,  64  Am.  Dec.  587. 

Ohio.  —  Runyan  v.  Price,  15  Ohio 
St.  I,  86  Am.  Dec.  459. 

Pennsylvania.  —  Railing  v.  Com., 
no  Pa.  St.  100,  I  Atl.  314. 

Tennessee.  —  Hudson  v.  State,  3 
Cold.  355- 

]  'ermont.  —  State  v.  Howard,  32 
Vt.  380. 

J  Vest  Virginia.  —  Crookman  v. 
State,  5  W.  Va.  510. 

JJ^isconsin.  —  State  v.  Cameron,  2 
Chand.  172,  2  Pinn.  490. 

JVyoming.  —  See  Foley  v.  State, 
(Wyo.),  72  Pac.  627. 

Dying  declarations  are  not  admis- 
sible on  a  prosecution   for  mayhem. 
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an  oath,  and  a  cross-examination.  A  sense  of  impending  death  is 
considered  as  strong  a  guaranty  of  truth  as  the  solemnity  of  an  oath, 
but  dying  declarations  cannot  be  subjected  to  the  other  test,  and 
therefore  dying  declarations  are  admitted  in  prosecutions  for  hom- 
icide upon  the  ground  of  public  policy,  and  the  principle  of  necessity, 
but  in  no  other  case.^*' 

Degree  of  Homicide  Immaterial.  —  To  render  dying  declarations 
admissible  in  evidence,  it  is  not  necessary  that  the  defendant  should 
be  prosecuted  for  murder,  but  the  reason  and  principle  of  the  decis- 
ions are  applicable  to  any  prosecution  for  homicide  in  whatever 
degree.^^ 

B.  Prosecutions  for  Abortion.  —  On  prosecutions  for  abortion 
or  attempts  to  commit  such  offense,  even  though  the  woman  died  as 
a  result  of  the  means  which  were  used,  her  dying  declarations  are 
not  admissible  f^  unless  the  defendant  is  prosecuted  for  murder  per- 


Respublica     v.     Langcake,     I     Yates 
(Pa.)  415- 

On  an  indictment  for  the  carnal 
knowledge,  or  abuse  of  a  female 
child  under  ten  years  of  age.  the 
dying  declarations  of  the  child  upon 
whom  the  offense  was  committed, 
identifying  the  prisoner  as  the  per- 
petrator, are  not  competent  evidence. 
Johnson  v.   State,  50  Ala.  456. 

56.  State  v.  Shelton,  47  N.  C.  360, 
64  Am.  Dec.  587. 

57.  State  v.  Dickinson,  41  Wis. 
299. 

58.  Rex  z'.  Hutchinson,  2  Barn.  & 
C.  608,  Note  A,  cited  in  Railing  v. 
Com.,  no  Pa.  St.  100,  i  Atl.  314; 
Rex  V.  Hind,  8  Cox  C.  C.  300;  Rex 
V.   Lloyd,  4  Car.  &  P.  233. 

NeiL'  York.  —  People  v.  Davis,  56 
N.  Y.  95- 

0/no.  — State  v.  Harper,  35  Ohio 
St.  78.  35  Am.  Rep.  596. 

Compare  State  v.  Meyer,  6=;  N.  J. 
L.  22,7,  47  Atl.  486,  86  Am.  Rep.  635, 
which  was  a  prosecution  under  Act 
N.  J.,  1898,  Pamph.  L.  794-  §  II9, 
declaring  the  act  of  the  defendant  to 
be  a  high  misdemeanor,  whether  the 
woman  or  child  died  in  consequence 
thereof,  or  not,  but  providing  a  se- 
verer penalty  when  death  results. 
The  court  said:  "We  deem  it  in- 
dubitable that,  to  warrant  the  se- 
verer sentence,  the  indictment  must 
charge  all  the  statutory  constituents 
of  the  more  aggravated  crime.  Its 
distinguishing  feature,  the  death  of 
the  woman  or  child  as  a  consequence 
of  the  attempted  abortion,  must  there- 
fore   be    alleged    in    the     indictment. 
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and  thus  made  the  subject  of  investi- 
gation and  proof  at  the  trial.  When 
the  death  of  the  woman  is  thus 
charged  as  an  element  of  the  offense, 
necessary  to  be  proved  in  order  to 
establish  against  the  accused  the 
graver  crime  and  subject  him  to  the 
severer  punishment,  her  dying  decla- 
rations are  legal  evidence.  .  .  . 
Of  course,  under  this  decision,  an 
accused  person  may  be  exposed  to 
the  danger  of  having  the  dying  decla- 
rations of  a  woman  put  in  evidence 
when  her  death  is  charged  as  the 
consequence  of  an  abortion,  but  it  is 
not  fully  proved  to  have  resulted 
therefrom,  and  thus  they  may  be 
used  in  the  jury  room  as  evidence 
to  convict  him  of  abortion  merely, 
without  resulting  death.  But  such  a 
danger  is  not  peculiar  to  trials  of 
this  nature.  It  may  always  exist 
when  evidence  is  legally  received  by 
the  court  for  the  purpose  not  ulti- 
mately accomplished.  As  e.  g.,  in 
cases  where  the  declarations  of  one 
charged  as  a  conspirator  are  ad- 
mitted against  all  the  defendants, 
and  yet  he  is  acquitted  by  the  jury; 
or  where  one  charged  with  man- 
slaughter is  convicted  of  assault  and 
battery  only."  Citing  Donnelly  v. 
State.  26  N.  J.  L.  463;  Montgomery 
V.  State,  30  Ind.  338,  41  Am.  Rep. 
815.  See  also  People  v.  Fuhrig,  127 
Cal.  412.  59  Pac.  693. 

In  Railing  v.  Com.,  no  Pa.  St.  100, 
I  Atl.  314.  although  each  count  in  the 
declaration  charged  the  death  of  the 
woman  as  the  result  of  the  defend- 
ant's unlawful  act,  it  was  held  that 
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petrated  in  producing,  or  in  attempting  to  produce,  an  abortion.'^^ 

XII.  BY  WHOM  MADE. 

1.  Person   With    Whose    Death    Defendant   Is    Charged.  —  A.  Ix 

General..  —  Dying  declarations  are  admissil)le  only  where  the  death 
of  the  declarant  is  the  subject  of  the  charge  of  homicide  on  trial, 
and  the  circumstances  of  his  death  are  the  subjects  of  the  decla- 
ration —  that  is  to  say,  the  dying  declarations  of  one  other  than  the 
one  named  in  the  indictment  as  having  been  killed  by  the  defendant 


her  dying  declarations  were  not  ad- 
missible. 

Massachusetts  Statute In    Com. 

V.  Bishop,  165  Mass.  148,  42  N.  E. 
560,  dying  declarations  of  the  woman 
were  offered  by  the  defendant  under 
St.  Mass.  1,889  c.  100.  See  also 
Com.  V.  Thompson,  159  Mass.  56,  ^3 
N.  E.  I.I  1 1.  These  were  cases  where 
the  defendant's  acts  resulted  in  death. 

59.  State  v.  Pearce,  56  Minn.  226, 
57  N.  W.  652,  1,065.  In  this  case, 
which  was  a  prosecution  under  a  stat- 
ute, the  court  said :  "  In  this  case 
the  subject  of  the  charge  is  the  death 
of  Helen  Clayton,  and  the  circum- 
stances of  the  death  the  subject  of 
the  dying  declarations.  Death  re- 
sulted from  the  attempt  of  the  de- 
fendant to  produce  an  abortion  or 
miscarriage  on  the  person  of  Helen 
Clayton,  and  her  death  was  the  sub- 
ject of  the  inquiry •.  It  was  not  sim- 
ply an  inquiry  or  proceeding  to  pun- 
ish the  defendant  for  producing  an 
abortion  upon  Helen  Clayton,  but  an 
inquiry  as  to  the  cause  of  her  death. 
The  defendant  was  convicted,  not 
merely  of  abortion,  but  of  causing  the 
death  of  Helen  Clayton,  through  the 
instrumentalities  used  in  attempting 
to  produce  abortion,  the  commission 
of  which  offense  our  statute  denom- 
inates and  punishes  as  'manslaugh- 
ter.' "  See  also  to  the  same  effect 
Worthington  v.  State.  92  Md.  222,  48 
Atl.  355,  84  Am.  St.  Rep.  506,  56  L. 
R.  A.  352;  People  v.  Lonsdale,  122 
Mich.  588,  81  N.  W.  277;  State  v. 
Dickinson,  41  Wis.  299;  People  v. 
Com.,  87  Ky.  487,  9  S.  \V.  509.  810. 
Where     Death     Is     an     Essential 

Ingredient    of    the    Crime Where 

the  charge  is,  under  a  statute,  that 
an  abortion  was  produced,  and  the 
death  of  the  woman  is  made  by  the 
statute  an  element  of  the  offense,  and 


death  is  therefore  the  subject  of  judi- 
cial investigation,  the  dying  declara- 
tion of  the  woman  is  admissible. 
Montgomery  v.  State,  80  Ind.  338,  41 
Am.  Rep.  815.  This  was  a  prose- 
cution under  a  statute  which,  with- 
out giving  the  offense  a  name,  merely 
prescribed  the  penalty  for  the  of- 
fense, in  case  of  the  woman's  death. 
The  court  said :  "  The  statute  ex- 
pressly makes  the  death  of  the 
woman  an  essential  ingredient  of  the 
offense.  If  there  were  no  statute 
upon  the  subject,  the  crime  would 
unquestionably  have  been  murder,  and 
we  cannot  perceive  that  it  loses  its 
character  because  the  statute  classi- 
fies the  offense  differently  and  pre- 
scribes a  milder  punishment.  We 
think  that  the  unlawful  act  possesses 
all  the  distinctive  and  essential  fea- 
tures of  felonious  homicide,  and  that 
to  declare  that  it  is  not  homicide  is 
to  sacrifice  the  substance  to  the 
shadow.  Whether  the  statute  char- 
acterizes the  act  as  felonious  killing 
or  not,  is  immaterial,  if  it  plainly  ap- 
pears that  it  is  such.  If  the  result 
of  the  unlawful  act  is  the  subject  of 
inquiry,  then  surely  in  such  a  case 
the  manner  of  death  must  be."  Dis- 
tinguishing People  V.  Davis,  50  N.  Y. 
95;  State  V.  Harper,  35  Ohio  St.  78, 
35  Am.  Rep.  596,  which  cases  were 
decided  under  somewhat  different 
statutes. 

In  Railing  v.  Com.,  no  Pa.  St. 
100,  I  Atl.  314,  it  was  said:  "Of 
course  if  the  statute  had  declared  that 
when  death  resulted  the  offense 
should  be  manslaughter  or  any  other 
grade  of  homicide,  the  case  would  be 
entirely  different.  Then  the  death 
would  be  an  essential  ingredient  of 
the  offense,  and  would  be  the  subject 
of  the  charge,  and  the  rule  as  to  dy- 
ing declarations  would  apply." 
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are  not  admissible;^"  and  this  rule  applies  so  that  where  one,  other 
than  the  person  with  the  killing  of  whom  the  defendant  is  charged, 
while  dying,  made  a  statement  which  tends  to  exonerate  the  defend- 
ant, such  statement  is  not  admissible  as  a  dying  declaration.''^ 

B.  Where  Two  or  More  Persons  Were  Killed  in  Aefray. 
Where  two  or  more  persons  are  killed  in  an  affray,  and  the  defend- 
ant is  prosecuted  for  the  killing  of  one  of  such  persons,  no  dying 


60.  England.  —  Rex  v.  Alead,  2 
Barn.  &  C.  605,  cited  in  Walker  v. 
State,  52  Ala.  192;  Rex  v.  Lloyd,  4 
Car.  &  P.  233,  cited  in  Hudson  v. 
State,  3   Cold.    (Tenn.)    355. 

Alabama.  —  Rej'nolds  v.  State.  68 
Ala.  502 ;  Mose  v.  State,  35  Ala.  421 ; 
Johnson  v.   State,  47  Ala.  9. 

California.  —  People  v.  Hall,  94 
Cal.  595,  30  Pac.  7- 

Colorado.  —  Mora  v.  People,  19 
Colo.  255,  35  Pac.  179- 

Illinois.  —North  z'.  People,  139  111. 
81,  28  N.  E.  966. 

loica.  —  State  v.  Westfall,  49  Iowa 
328. 

Kentucky.  —  Leiber  v.  Com.,  9 
Bush  II. 

Louisiana.  —  State  v.  Black,  42  La. 
Ann.  861,  8  So.  594. 

Nebraska.  —  See  also  Binfield  Z'. 
State,   15   Neb.  484,  19  N.  W.  607. 

Nezi'   York.  —  People  v.   Davis,  56 

N-  Y.  95-        . 

Pennsylvania.  —  Railing  v.  Com., 
no  Pa.  St.  100,  I  Atl.  314;  Brown 
V.  Com.,  73  Pa.  St.  321. 

South  Carolina.  —  State  v.  Lee,  58 
S.  C.  335,  36  S.  E.  706.  See  also 
State  V.  Jaggers,  58  S.   C.  41,  36  S. 

E.  434-  _ 

Tennessee.  —  Poteete  Z'.  State.  9 
Baxt.  261,  40  Am.  Rep.  90. 

rc.rfl.y.  —  Wright  v.  State,  41  Tex. 
246 ;  Krebs  v.  State,  3  Tex.  App.  348. 
Compare  State  v.  Wilson,  23  La. 
Ann.  558,  where  it  was  said :  "  As  a 
general  rule  the  dying  declarations 
of  the  person  killed,  and  for  whose 
murder  the  accused  is  on  trial,  are 
alone  admissible,  and  the  inquiries 
in  such  declarations  must  be  con- 
fined to  the  circumstances  and  cause 
of  his  death.  But  if  it  be  shown  as 
matter  of  fact  that  another  person 
was  mortally  wounded  in  the  same 
difficulty,  or  by  the  same  shot  which 
killed  the  other  party  for  whose 
murder  the  accused  is  on  trial,  then, 
and  in  such  case,  the  rule  above 
stated  is  so  far  relaxed  as  to  admit 
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in  evidence  on  the  trial  the  dying 
declarations  of  such  third  person." 
Two  Persons  Killed  by  Same  Act. 
In  Rex  V.  Baker,  2  Mood.  &  Rob. 
53,  it  was  held  on  an  indictment  for 
the  murder  of  A  by  poison,  and 
which  was  also  taken  by  B,  who  died 
in  consequence,  that  B's  dying  decla- 
rations were  admissible.  See  also 
State  V.  Terrell,  12  Rich.  (S.  C.)  321, 
where  it  was  held  unon  the  trial  of 
an  indictment  for  the  murder  of  A 
by  poison  which  was  taken  at  the 
same  time  by  B  and  C,  both  of 
whom,  as  well  as  A,  died  from  its 
effects,  that  the  dying  declarations 
of  B  were  admissible  against  de- 
fendant. These  cases  were  distin- 
guished in  Brown  z:  Com.,  7^  Pa.  St. 
321,  which  was  a  case  where  a 
husband  was  found  dead,  and  bearing 
marks  of  violence,  about  three  hun- 
dred yards  from  his  dwelling,  and 
his  wife  was  discovered  on  the  same 
morning  lying  across  her  bed  in  the 
house  in  an  insensible  condition,  and 
with  her  face  and  head  beaten  and 
disfigured.  It  was  held  that  although 
there  was  no  doubt  that  robbery  led 
to  the  murder  of  the  husband  and 
wife,  the  declarations  of  the  wife 
were  not  admissible  on  a  prosecution 
for  the  murder  of  the  husband.  Reed, 
C.  J.,  said :  "  The  rule  seems  to  be 
that  dying  declarations  are  admissible 
only  where  the  indictment  is  for  the 
murder  of  the  persons  making  the 
declaration." 

61.  :Mora  v.  State,  19  Colo.  255, 
35  Pac.  179;  Wright  v.  State,  41  Tex. 
246.  See  also  Davis  v.  Com..  95  Ky. 
19,  23  S.  W.  585.  44  Am.  St.  Rep.  20. 
Confession  of  Person  Who  Was 
Lynched.  —  In  ^Mitchell  v.  Com.,  12 
Ky.  L.  Rep.  458,  14  S.  W.  489.  where 
two  persons  had  been  arrested  for 
murder  and  one  of  them  was  hanged 
by  a  mob,  it  was  held  that  afterwards 
on  the  trial  of  the  surviving  prisoner 
he  was  not  entitled  to  mtroduce  in 
evidence  a   declaration  made  by  the 
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declarations  will  be  admitted  in  evidence  except  such  as  were  made 
by  the  person  with  whose  death  the  defendant  is  charged  in  the 
indictment.^^ 

XIII.  CARE  IN  ADMITTING. 

In  General.  —  It  is  well  settled  that  the  utmost  caution  should  be 
exercised  by  the  court  in  the  admission  of  dying  declarations,  and 
that  the  tendency  of  the  courts  is  to  a  greater  stringency,  rather 
than  to  any  relaxation  of  the  rules  which  permit  the  admission  of 
this  kind  of  evidence."^ 


one  who  had  been  hanged  in  which 
he  exonerated  the  other. 
Declaration  of  Third  Person  That 

He    Had    Done    Killing It    is    not 

competent  for  the  defendant  to  prove 
that  another  person  had  made  a  dy- 
ing confession  that  he  and  not  the 
accused  killed  the  deceased.  Davis 
v.  Com.,  95  Ky.  19,  22  S.  W.  585,  44 
Am.  St.  Rep.  20. 

62.  State  v.  Westfall,  49  Iowa 
328;  State  V.  Fitzhugh,  2  Or.  227; 
Hudson   V.    State,   3    Cold.    (Tenn.) 

355- 

Where  Husband  and  Wife  Are 
Killed.  — Texas  Statute — Code  Crim. 
Proc.  Tex.,  Art.  748,  provides  that  dy- 
ing declarations  of  a  deceased  person 
may  be  offered  in  evidence  either 
for  or  against  a  defendant  charged 
with  the  homicide  of  such  person. 
Under  this  statute  it  has  been  held 
that  where  a  husband  and  wife  were 
murdered  and  the  defendant  is  pros- 
ecuted for  the  murder  of  the  hus- 
band, the  dying  declarations  of  the 
wife  are  not  admissible.  Radford  v. 
State,  33  Tex.  Crim.  520,  27  S.  W. 
143,  citing  as  common  law  authori- 
ties Rex  V.  Tinckler,  i  East  P.  C. 
354;  State  V.  Bohan,  15  Kan.  407; 
Brown  v.  Com.,  72>  Pa-  St.  321 ; 
Krebs  v.  State,  3  Tex.  Aon.  348. 

63.  England.  —  Rex  v.  Aloseley,  i 
Moody  C.  C.  97,  cited  in  Swisher  v. 
Com.,  26  Gratt.  (Va.)  963,  21  Am. 
Rep.  330;  Reg.  v.  Jenkins,  L.  R.  i  Cr. 
Cas.  igi,  cited  in  State  v.  Johnson, 
118  Mo.  491,  24  S.  W.  229,  40  Am. 
St.  Rep.  405 ;  Sussex  Peerage  Case, 
II  Clark  &  Fin.  85,  112,  cited  in 
State  V.  Williams,  67  N.  C.  12;  Rex 
V.  John,  2  Lead.  Cr.  Cas.  396;  Reg. 
V.  Hinds,  Bell  Cr.  Cas.  256;  Reg.  v. 
Jenkins,  L.  R.  i  Cr.  Cas. ;  Rex  v. 
Ashton,  2  Lewin  C.  C.  147;  Rex  v. 
Spilsbury,  7  Car.  &  P.  187. 
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United  States.  —  Mattox  v.  United 
States,  146  U.  S.  140.  See  Carver  v. 
United  States,  160  U.  S.  553. 

Alabama.  —  Justice  v.  State,  99 
Ala.  180,  13  So.  658;  Young  v.  State, 
95  Ala.  4,  ID  So.  913 ;  Ward  v.  State, 
78  Ala.  441 ;  Kilgore  v.  State,  74  Ala. 
I ;  Mose  v.  State,  35  Ala.  421 ;  John- 
son V.  State,  17  Ala.  618. 

Arkansas.  —  Evans  v.  State,  58 
Ark.  47,  22  S.  W.  1,026. 

California.  —  People  v.  Hodgdon, 
55  Cal.  72,  36  Am.  Rep.  30;  People 
V.  Sanchez,  24  Cal.  17;  People  v. 
Lawrence,  21  Cal.  368. 

Georgia.  —  Parks  v.  State,  105  Ga. 
242,  31  S.  E.  580;  Mitchell  V.  State, 
71  Ga.  128;  Campbell  v.  State,  11  Ga. 

353- 

Illinois.  —  Alarshall  v.  Chicago  & 
G.  E.  R.  Co.,  48  111.  475.  9-  Am.  Dec. 
561. 

Indiana.  —  Alorgan  v.  State,  31 
Ind.  193.  See  also  Doles  v.  State,  97 
Ind.  555. 

/owa.  —  State  v.  Nash,  7  Iowa  347. 

Kansas.  —  State  v.  Medlicott,  9 
Kan.  257. 

Kentucky.  —  Starr  v.  Com.,  97  Ky. 
193.  30  S.  W.  397;  Pace  V.  Com.,  89 
Ky.  204,  12  S.  W.  271 ;  Peoples  v. 
Com.,  87  Ky.  487,  9  S.  W.  509,  810; 
Leiber  v.  Com.,  9  Bush  11. 

Mississif'pi.  —  Liscomb  v.  State,  75 
Miss.  559,  23  So.  210,  230;  Brown  v. 
State,  32  Miss.  433;  McDaniel  v. 
State,  8  Smed.  &  M.  401,  47  Am. 
Dec.  93;  Nclms  1'.  State.  13  Smed.  & 
M.  500,  53  Am.  Dec.  94.  per  Sharkey, 
C.  J. 

Missouri.  —  See  also  State  v.  Van- 
sant,  80  Mo.  67. 

Nebraska.  —  Fitzgerald  v.  State,  11 
Neb.  577,   10  N.  W.  495. 

Nczc  Jersey.  —  Peak  v.  State,  50 
N.  J.  L.  179,  12  Atl.  701. 

North  Carolina.  —  State  v.   Poll,  I 
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Reason  for  Rule.  —  The  courts  have  stated  various  reasons  why 
caution  should  be  exercised  in  the  admission  of  dying  declarations, 
and  why  the  courts  should  not  extend  the  rules  which  permit  of 
their  admission,  chief  among  which  are  that  they  have  not  neces- 
sarily the  sanction  of  an  oath ;  that  they  are  made  in  the  absence  of 
the  defendant,  and  without  any  opportunity  on  his  part  to  cross- 
examine  the  declarant ;  that  the  declarant  is  in  no  peril  of 
prosecution  for  perjury;  and  that  there  is  great  danger  of  omissions 
and  of  unintentional  misrepresentaions,  both  by  the  declarant  and 
the  witnesses  who  testify  as  to  what  the  declarant  said.®'* 


Hawks.  442;  State  v.  Tilghman,  33 
N.  C.  513. 

Rhode  Island.  —  State  v.  Jeswell, 
22  R.  I.  136,  46  Atl.  405. 

South  Carolina.  —  State  v.  Ban- 
ister, 35  S.  C.  290,  14  S.  E.  678. 

Tennessee.  —  Smith  v.  State,  9 
Humph,  g. 

64.  Reg.  V.  Jenkins,  L.  R.  i  Cr. 
Cas.  191,  quoted  in  State  v.  MedH- 
cott,  9  Kan.  257 ;  and  in  State  v. 
Johnson,  118  Mo.  491.  24  S.  W.  229, 
40  Am.  St.  Rep.  405.  See  also  Rex 
V.  Ashton,  2  Lewin  C.  C.  147; 
^larshall  v.  Chicago  &  G.  E.  R.  Co., 
48  111.  475,  95  Am.  Dec.  561 ;  Bell  v. 
State,  72  Miss.  507,  17  So.  232;  Lips- 
comb V.  State,  75  Miss.  559,  23  So, 
210,  230. 

Recapitulation  of  Considerations. 
In  Brown  v.  State,  32  Miss.  433,  the 
court  said :  "  The  accuracy  of  the 
memory  and  the  coolness  of  the 
judgment  of  a  person  in  extremis,  are 
in  general  to  some  extent  impaired 
by  his  wounds  or  the  disease  under 
which  he  labors.  And  although  bv 
his  situation  he  is  placed  under  a 
strong  obligation  to  speak  the  truth, 
and  freed  from  every  motive  to  false- 
hood, it  is  impossible,  generally,  that 
he  should  be  as  well  qualified  to 
make  a  full,  clear  and  accurate  state- 
ment of  the  facts  of  the  transaction, 
to  which  he  speaks,  as  he  would  be 
if  his  body  and  mind  were  both  in 
an  undisturbed  and  healthful  condi- 
tion. A  person  in  that  situation  is 
liable  to  be  impressed  and  easily  in- 
fluenced by  the  feelings  and  sugges- 
tions of  those  around  him.  Conse- 
quently, he  is  more  apt  to  confound 
the  impressions  thus  created  in  his 
mind,  and  inferences  drawn  from  the 
circumstances  of  the  transaction, 
with  the  facts  themselves.  And  it 
is  always  to  be  considered  that  the 
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acts  of  violence,  to  which  the  de- 
ceased may  have  spoken,  were  in 
general  likely  to  have  occurred,  un- 
der circumstances  of  confusion  and 
surprise,  calculated  to  prevent  their 
being  accurately  remembered,  leading 
to  the  omission  of  facts  important 
to  the  truth  and  completeness  of  the 
narrative.  Moreover,  the  party  to 
be  injuriously  affected  by  such  decla- 
rations is  deprived  of  the  privileges 
of  cross-examination.  It  is  there- 
fore the  dictate  of  reason  and  com- 
mon sense,  that  declarations  of  this 
character  in  all  cases  and  under  any 
circumstances  should  be  admitted 
with  caution,  and  weighed  by  the 
jury  with  the  greatest  deliberation." 
Facts  Upon  Which  Admissibility 
Depends  Closely  Scrutinized.  —  In 
Ward  V.  State,  78  Ala.  441,  after  re- 
ferring to  the  value  upon  which  dy- 
ing declarations  are  admitted,  said : 
"  But  experience  and  observation 
further  manifest  that  sometimes 
hate  and  prejudice  only  expire  with 
life,  and  that  men  seek  to  gratify  a 
spirit  of  revenge  in  the  face  of  im- 
mediate death.  For  these  reasons, 
and  from  the  fact  that,  in  the  absence 
of  a  cross-examination,  the  whole 
truth  may  not  be  elicited,  because  at- 
tention is  not  directed  to  some  cir- 
cumstances, or  unconscious  delusions, 
produced  by  surprise  or  alarm,  are 
not  dispelled;  it  has  been  said  such 
evidence  should  be  received  with  the 
greatest  caution,  and  the  primary 
facts,  on  which  its  admissibility  de- 
pends, closely  scrutinized.  But, 
when  the  declarations  are  made  un- 
der a  conviction  of  impending 
death  —  when  there  is  no  hope  of  re- 
covery —  they  must  be  received,  and 
the  responsibility  put  on  the  jury  to 
judge  their  weight  and  credibility  in 
view    of   the   other   evidence   in   the 
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XIV.  PRELIMINARY  INQUIRY. 

1.  Province  of  Court  and  Jury.  — A.  In  General.  —  The  author- 
ities are  agreed  that  before  dying;  declarations  should  be  permitted 
to  go  to  the  jury,  the  court  should  make  a  preliminary  inquiry  as  to 
whether  the  declarant  at  the  time  he  made  such  declarations  was 
in  extremis,  and  made  them  under  a  sense  of  impending  death,  and 
hear  evidence  upon  this  question,  and  that  such  preliminary  inquiry 
is  solely  within  the  province  of  the  court. "'^ 


case."  Citing  Kilgore  v.  State,  74 
Ala.  I. 

Liability  of  Declarations  to  Be  Col- 
ored or  Deflected  by  Witnesses In 

State  V.  Vansant,  80  Mo.  67,  it  was 
said :  "  Besides,  such  declarations 
are  afflicted  with  the  common  infirm- 
ity which  attaches  to  all  oral  state- 
ments or  verbal  admissions,  reduced 
to  writing  or  repeated  by  another, 
and  are  liable  to  be  colored  or  de- 
flected by  the  medium  through  which 
they  are  transmitted  to  the  jury." 
Quoted  in  Lipscomb  v.  State,  75 
Miss.  559,  23  So.  210,  230. 

Grave  Character  of  Objections. 
In  Railing  v.  Com.,  no  Pa.  St.  100, 
I  Atl.  314,  which  was  a  prosecution 
for  attempting  to  procure  the  mis- 
carriage of  a  woman,  the  court  said : 
"The  objections  to  the  admission  of 
such  testimony  are  of  the  gravest 
character.  It  is  hearsay,  it  is  not  un- 
der the  sanction  of  an  oath,  and 
there  is  no  opportunity  for  cross- 
examination.  It  is  also  subject  to  the 
special  objection  that  it  generally 
comes  from  persons  in  the  last  stages 
of  physical  exhaustion,  with  mental 
powers  necessarily  impaired  to  a 
greater  or  less  extent,  and,  at  the 
best,  represents  the  declarant's  per- 
ceptions, conclusions,  inferences  and 
opinions,  which  may  be,  and  often 
are,  based  upon  imperfect  and  in- 
adequate grounds." 

In  Marshall  v.  Chicago  &  G.  E. 
R.  Co.,  48  111.  475,  95  Am.  Dec.  561, 
Breese,  C.  J.,  said:  "To  hang  a 
man  on  the  statements  of  one  who  is 
on  his  dying  bed,  racked  with  pain, 
incapable,  in  most  cases,  of  giving  a 
full  and  accurate  account  of  the 
transaction,  weakened  in  body  and  in 
mind,  and  though  in  articulo  mortis, 
harboring  some  vindictive  feeling 
against  him  who  has  brought  him  to 
that  condition,  is,  to  say  the  least, 
and  has  always  been,  a  dangerous  in- 


novation upon  settled  principles  of 
evidence,  and  no  court  ought  to  be 
disposed  to  extend  it  to  embrace 
cases  to  which  it  did  not  in  its  in- 
ception apply." 

Undue    Importance    Attached   by 

Juries In  Mitchell  v.  State,  71  Ga. 

128,  the  court,  after  quoting  from 
the  opinion  of  Baron  Alderson  in 
Rex  V.  Ashton,  2  Lewin  C.  C.  I47f 
said :  "  This  extract,  which  fur- 
nishes a  brief  but  accurate  and  com- 
prehensive summary  of  the  law, 
shows,  even  in  cases  where  all  the 
preliminary  requirements  are  fully 
met,  as  clearly  as  anything  can,  not 
only  the  unreliable  and  unsatisfactory 
character  of  such  proof,  but  its  dan- 
gerous effect  from  the  fact  of  the 
undue  importance  that  juries  are  al- 
most sure  to  give  it,  and  should  im- 
press us  with  caution,  not  only  in  its 
introduction,  but  in  its  application 
and  use  when  admitted." 

See  also  Rex  v.  Spilsbury.  7  Car. 
&  P.  187 ;  Peak  v.  State,  50  N.  J.  L. 
179,  12  Atl.  701,  in  which  latter  case 
it  was  declared  that  "  such  state- 
ments almost  invariably  exercise  an 
undue  influence  over  juries  and  hurry 
them  into  extremes." 

65.  England.  —  Rex  r.  Woodcock, 
2  Leach  C.  C.  563,  cited  in  State  v. 
Howard,  32  Vt.  380;  Rex  v.  Hucks, 
I  Stark.  521,  2  E.  C.  L.  429.  cited  in 
State  V.  Cameron,  2  Chand.  172,  2 
Pinn.  490. 

Alabama.  — Jusike  v.  State.  99 
Ala.  180,  13  So.  658;  Young  v.  State, 
95  Ala.  4,  10  So.  913;  Ward  v.  State, 
78  Ala.  441 ;  Faire  v.  State,  58  Ala. 
74;  Oliver  v.  State,  17  Ala.  587; 
Johnson  v.  State,  17  Ala.  618;  Moore 
V.  State,  12  Ala.  764,  46  .\m.  Dec. 
276. 

Arkansas.  —  Newberry  f.  State,  68 
Ark.  355,  58  S.  W.  35i  ;  Evans  z'. 
State,  58  Ark.  47,  22    S.    W.    1,026; 
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B.  Court's  Decision  as  to  Admissibility.  —  An  examination  of 


Dunn  V.  State,  2  Ark.  229,  35  Am. 
Dec.  54. 

California.  —  People  v.  Ybarra,  17 
Cal.  166;  People  v.  Glenn,  10  Cal.  Z2- 

Connecticut.  —  State  v.  McGowan, 
66  Conn.  392,  34  Atl.  99. 

Delaware.  —  State  v.  Frazier,  I 
Houst.  Cr.  176. 

Florida.  —  Green  v.  State,  43  Fla. 
552,  30  So.  798;  Richard  v.  State,  42 
Fla.  528,  29  So.  413 ;  Dixon  v.  State, 
13  Fla.  636. 

Georgia.  —  Young  v.  State,  1 14  Ga. 
849,  40  S.  E.  1,000;  Smith  V.  State, 
no  Ga.  25s,  34  S.  E.  204;  Bush  v. 
State,  109  Ga.  120,  34  S.  E.  298;  Von 
Pollnitz  V.  State,  92  Ga.  16,  18  S.  E. 
301,  44  Am.  St.  Rep.  72;  Bryant  v. 
State,  80  Ga.  272,  4  S.  E.  853 ;  Whita- 
ker  v.  State.  7Q  Ga.  87,  3  S.  E.  403 ; 
Mitchell  V.  State,  71  Ga.  128;  Dumas 
V.  State,  62  Ga.  58;  Jackson  v.  State, 
56  Ga.  235;  Campbell  v.  State,  n 
Ga.  353- 

Idaho.  —  State  v.  W  i  1  m  b  u  s  s  e, 
(Idaho),  70  Pac.  849. 

///moi.y.  —  North  v.  State,  139  W- 
81,  28  N.  E.  966;  Westbrook  v.  Peo- 
ple, 126  111.  81,  18  N.  E.  304;  Leigh 
V.  People,  113  111.  372;  Starkey  v. 
People,   17  111.  17. 

Indiana.  —  Green  v.  State,  154  Ind. 
65s,  57  N.  E.  637;  Lane  v.  State,  151 
Ind.  511,  51  N.  E.  1,056. 

lozva.  —  State  v.  Murdy,  81  Iowa 
603,  47  N.  W.  867;  State  v.  Baldwin, 
79  Iowa  714,  45  N.  W.  297;  State  v. 
Schmidt,  73  Iowa  469,  35  N.  W.  590; 
State  V.  Leeper,  70  Iowa  748,  30  N. 
W.  501 ;  State  v.  Clemons,  51  Iowa 
274;  State  V.  Elliott,  45  Iowa  487; 
State  V.  Kuhn,  117  Iowa  216,  90  N. 
W.  773- 

Kansas.  —  State  v.  Furney,  41  Kan. 
115,  21   Pac.  213. 

Kentucky.  —  Baker  v.  Com.,  20  Ky. 
L.  Rep.  1,778,  50  S.  W.  54;  Austin  v. 
Com.,  19  Ky.  L.  Rep.  474>  4°  S.  W. 
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Louisiana.  —  State  v.  Molisse,  36 
La.  Ann.  920 ;  State  v.  Trivas,  32  La. 
Ann.  1,085,  36  Am.  Rep.  293;  State 
V.  Daniel,  31  La.  Ann.  91 ;  State  v. 
Spencer,  30  La.  Ann.  362 ;  State  v. 
Cooper,  32  La.  Ann.  1,084;  State  v. 
Ross,  18  La.  Ann.  340;  State  v.  Ben- 
nett,  14  La.  Ann.  651. 

Massachusetts.  —  Com.    v.    Bishop, 
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165  Mass.  148,  42  N.  E.  560;  Com.  v. 
Roberts,  108  Mass.  296. 

Minnesota.  —  State  z^.  Cantieny,  34 
Minn,  i,  24  N.  W.  458.* 

Mississippi.  —  Bell  v.  State,  72 
Miss.  507,  7  So.  232;  Ellis  V.  State, 
65  Miss.  44,  3  So.  188;  Simmons  v. 
State,  61  Miss.  243 ;  Owens  v.  State, 
59  Miss.  547;  Lambeth  v.  State,  23 
Miss  322;  Nelms  v.  State,  13  Smed. 

6  M.  500;  McDaniel  v.  State,  8 
Smed.  &  M.  401,  47  Am.  Dec.  93. 

Missouri.  —  State  v.  Nocton,  121 
Mo.  537,  26  S.  W.  551 ;  State  v.  John- 
son, 118  Mo.  491,  24  S.  W.  229,  40 
Am.  St.  Rep.  405 ;  State  v.  Simon,  50 
Mo.  370;  State  V.  Johnson,  76  Mo. 
121 ;  State  v.  Burns,  33  Mo.  483. 

Nebraska.  —  Binfield  v.  State,  15 
Neb.  484,  19  N.  W.  607;  Fitzgerald 
V.  State,  II  Neb.  577;  Rakes  v.  Peo- 
ple, 2  Neb.  157. 

Nezi'  Jersey.  —  Donnelly  v.  State, 
26  N.  J.  L.  463. 

Nezv  York.  —  People  v.  Smith,  104 
N.  Y.  491,  58  Am.  Rep.  537,  10  N.  E. 
873 ;  People  v.  Kraft,  91  Hun  474.  36 
N.  Y.  Supp.  1,034;  People  v.  Ander- 
son, 2  Wheel.  Crim.  Cas.  390. 

North  Carolina.  —  State  v.  Wil- 
liams, 67  N.  C.  12;  State  V.  Peace, 
46  N.  C.  251. 

Oregon.  —  State  z:  Shaffer,  23  Or. 
555,  32  Pac.  545;  State  v.  Poole,  20 
Or.   150,  25    Pac.   375;   State  v.   Lee, 

7  Or.  237. 

Pennsylvania.  —  Com.  v.  Murray, 
2  Ashm.  41. 

Rhode  Island.  —  State  v.  Sullivan, 
20  R.  I.  114,  37  Atl.  673. 

South  Carolina.  —  State  v.  Banis- 
ter, 35  S.  C.  290,  14  S.  E.  678;  State 
V.  Gill,  14  S.  C.  410;  State  v.  Quick, 
15  Rich.  L.  349- 

Tennessee.  —  Bolin  v.  State,  9  Lea 
516;  Brakefield  v.  State,  i  Sneed 
215;  Smith  V.  State,  9  Humph.  9- 
See  also  Baxter  v.  State,  15  Lea  657. 

7V.ra.y.  —  Sims  v.  State,  36  Tex. 
Crim.  154,  ,36  S.  W.  256;  Walker  v. 
State,  37  Tex.  366. 

Vermont.  —  State  v.  Center,  35  Vt. 

378. 

Virginia.  — YiiW  v.  Com.,  2  Gratt. 
594;  Vass  V.  Com.,  3  Leigh.  786,  24 
Am.  Dec.  695. 

Washington.  —  State  v.  Eddon,  8 
Wash.   292,   36   Pac.     I39-     See    also 
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the  authorities  reveals  a  lack  of  harmony  upon  the  question  whether 
a  finding  of  the  court  that  the  declarations  were  made  under  a  sense 
of  impending  death  and  consequently  are  admissible,  is  conclusive 
upon  the  jury;  but  according  to  the  weight  of  authority  the  deter- 
mination of  this  question  is  one  exclusively  for  the  court,  and  when 
it  is  determined  that  the  showing  of  the  declarant's  dying  condition 
and  abandonment  of  hope  and  recovery  is  sufficient  to  warrant 
the  admission  of  the  declarations  in  evidence,  the  finding  of  the 
court  is  conclusive,  and  must  be  so  considered  by  the  jury  in  delib- 
erating upon  their  verdict;*^*'  although  authorities  are  not  wanting 
in  support  of  the  proposition  that  it  is  the  provision  of  the  court 
merely  to  determine  that  there  is  such  a  prima  facie  showing  as  to 
warrant  the  admission  of  the  declarations  in  evidence,  and  that  it 
rests  finally  with  the  jury  to  determine  whether  the  evidence  should 
have  been  admitted.®'^ 

error  for  the  court  to  avoid  the  de- 
cision and  shift  the  responsibility 
upon  the  jury."  See  also  to  the  same 
effect  State  v.  Center,  35  Vt.  378. 

67.  State  v.  Thawley,  4  Harr. 
(Del.)  562;  Campbell  v.  State,  11  Ga. 
353;  Walton  V.  State,  79  Ga.  446,  5 
S.  E.  203;  Bush  V.  State,  109  Ga. 
120,  34  S.  E.  298;  Varnedoe  v.  State, 
75  Ga.  181,  58  Am.  Rep.  465;  Dumas 
V.  State,  62  Ga.  58;  Starkey  v.  Peo- 
ple, 17  111.  17;  Com.  V.  Brewer,  164 
Mass.  577,  42  N.  E.  92. 

Co;n/'a>r.  —  Mitchell  v.  State,  71 
Ga.   128. 

Approved  Instruction — In  Smith 
V.  State,  no  Ga.  255,  34  S.  E.  204,  it 
was  held  that  the  following  instruc- 
tion was  proper :  "  It  is  the  duty  of 
the  court  to  determine  from  the  pre- 
liminary examination  whether  or  not 
the  evidence  is  admissible;  .  .  . 
but  if  the  jury  conclude  that,  though 
admitted  to  them  by  the  judge,  the 
person  so  making  the  statement  was 
not  in  the  article  of  death,  or  was  not 
conscious  of  his  condition  at  the  time, 
or  if  the  statement  as  claimed  to  be 
made  was  not  the  true  statement 
made,  then  the  jury  would  not  be 
authorized  to  consider  that  as  a  dy- 
ing declaration,  though  it  was  so 
claimed  as  tending  to  incriminate  the 
defendant." 

Instructing  Jury  That  Question  Is 
Solely  for  Court — In  State  v.  Reed, 
53  Kan.  767,  42  Am.  St.  Rep.  322.  Z7 
Pac.  174,  it  was  held  that  it  was 
error  to  instruct  the  jury  that  the 
question  whether  the  decedent  made 
the   declaration  in  the  belief  of  im- 


State  V.  Power,  24  Wash.  34,  63  Pac. 
1,112. 

66.  I  East  P.  C.  357 ;  i  PliiH-  Ev. 
Cow.  &  H.  N.  291. 

England.  —  Rex  v.  Hucks,  i  Stark. 
N.  P.  521,  2  E.  C.  L.  494;  Rex  V. 
Van  Butchell,  3  Car.  &  P.  629,  U 
E.  C.  L.  493 ;  Rex  v.  Crockett,  4  Car. 

&  P.  544- 
Alabama.  —  Faire  v.  State,  58  Ala. 

74- 

Florida.  — Roitn  v.   State,   31    Fla. 

514,   12   So.  910;  Dixon  V.   State,  13 

Fla.  636. 

Mississippi.  —  Lambeth  v.  State,  23 
Miss.  322. 

Missouri.  —  State  v.  Simon,  50  Mo. 
370;  State  V.  Burns,  33  Mo.  483. 

North  Carolina.  —  State  v.  Poll,  i 
Hawks  442,  9  Am.  Dec.  655. 

Tennessee.  —  Smith  v.  State,  9 
Humph.  9. 

Vermont.  —  State  v.  Center,  35  Vt. 
378. 

Wisconsin.  —  State  v.  Cameron,  5 
Chand.  172,  2  Pinn.  490. 

See  also  State  v.  Elliott,  45  Iowa 
486;  Anthony  v.  State,  Meigs. 
(Tenn.)  265,  33  Am.  Dec.  143. 

Court  Decides  Question.  —  In 
Roten  V.  State,  31  Fla.  514,  12  So. 
910,  the  court  said :  "  It  is  essential 
to  the  admissibility  of  these  declara- 
tions that  they  were  made  under  a 
sense  of  impending  death,  and  this  is 
.a  preliminary  fact  to  be  proved  by 
the  party  offering  them.  The  ques- 
tion is  one  of  law  to  be  decided  by 
the  court,  and  the  accused  has  the 
right  to  have  the  decision  of  the 
court  directly  upon  the  point.    It  is 
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The  conflict  of  authority  apparently  is  more  a  seeming  than  a  real 
one,  because  all  of  the  authorities  agree  that  in  passing  upon  the 
credibility  of  the  declarations,  the  jury  are  to  consider  the  evidence 
heard  upon  the  question  whether  the  declarant  had  lost  all  hope  of 
recovery,  and  weigh  the  circumstances  under  which  the  declarations 
were  made  f^  and,  at  all  events,  where  dying  declarations  have  been 
admitted  in  evidence  against  the  defendant,  if  there  is  any  error  in 
submitting  the  question  of  their  admissibility  to  the  jury,  it  is  an 


pending  death  was  for  the  court 
alone.  It  was  said  that,  although  the 
admissibility  of  the  evidence  is  ex- 
clusively for  the  consideration  of  the 
court,  yet  "  in  passing  upon  the  cred- 
ibility of  the  statement  the  jury  are 
entitled  to  consider  whether,  as  a 
matter  of  fact,  the  decedent  had  lost 
all  hope  of  recovery,  and  the  instruc- 
tion should  have  been  modified  in  ac- 
cordance  with   this   law." 

Jury  Should  be  Satisfied  Declarant 
Had  No  Hope  of  Life.  —  In  Com.  v. 
Brewer,  164  Mass.  577,  42  N.  E.  92, 
the  trial  court  was  sustained  in  in- 
structing the  jury  that  they  were  not 
to  consider  the  dying  statement  which 
had  been  given  in  evidence,  unless 
they  were  "  satisfied  beyond  a  rea- 
sonable doubt  that  at  the  time  the 
declarant  made  the  statement  he  felt 
there  was  no  hope  of  life." 

68.  State  v.  Phillips,  118  Iowa 
660,  92  N.  W.  876;  State  v.  Reed,  S3 
Kan.  767,  2,7  Pac.  174,  42  Am.  St. 
Rep.  322;  State  v.  Banister,  35  S.  C. 
290,  14  S.  E.  678;  State  V.  Cameron, 
2  Chand.  172,  2  Pinn.  (Wis.)  490. 

Distinction  Between  Admissibility 
and  Credibility.  _  In  State  v.  Phil- 
lips, 118  Iowa  660,  92  N.  W.  876,  it 
was  said  :  "  The  confusion  which  is 
apparent  in  some  of  the  holdings 
seems  to  arise  from  the  fact  that 
courts  have  at  times  lost  sight  of  the 
distinction  between  the  admissibility 
of  evidence  and  its  credibility  and  ap- 
plication. It  often  happens  that  tes- 
timony is  competent  and  material  or 
otherwise,  according  as  the  jury  may 
or  may  not  find  the  existence  of  cer- 
tain other  facts,  and  in  all  such  in- 
stances the  court  is  required  to  in- 
struct the  jury  under  what  circum- 
stances they  may  consider  or  refuse 
to   consider   testimony  so   given." 

Preliminary  Evidence  to  Jury. 
When    dying    declarations    are    ad- 
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mitted  in  evidence,  the  preliminary 
evidence  which  the  court  heard  must 
also  then  be  given  to  the  jury.  North 
V.  People,  139  111-  81,  28  N.  E.  966. 

Application  of  Legal  Analogies. 
In  Com.  V.  Murray,  2  Ashm.  (Pa.) 
41,  there  was  a  painstaking  review  of 
the  authorities,  and  King,  P.  J.,  said: 
"  If  this  doctrine  means  no  more 
than  that  a  prima  facie  case  of  the 
moral  consciousness  required,  as  one 
preliminary  to  the  admission  of  such 
testimony,  should  be  exhibited  to  the 
judge  before  introducing  it  to  the 
jury,  it  may,  perhaps,  be  conceded. 
Proof  of  handwriting  affords  an  anal- 
ogy to  such  a  doctrine.  But  if  the 
cases  really  go  to  the  extent  which 
has  been  urged  in  the  argument,  viz., 
that  courts  are  the  exclusive  judges 
of  the  state  of  the  decedent's  mind, 
when  he  made  the  declarations  prof- 
fered in  evidence,  I  must  be  per- 
mitted to  add  my  doubts  to  the  more 
weighty  one  of  Sir  David  Evans, 
who,  in  the  appendix  to  his  transla- 
tions of  Pothier  on  Obligations,  29S, 
calls  in  question  the  authority  of 
King  V.  John,  (i  East  P.  C.  357), 
where  the  doctrine  was  first  broached 
to  the  extent  referred  to.  All  legal 
analogies  would  seem  to  indicate  that 
when  in  a  case  of  declaration,  made 
by  one  most  mortally  wounded,  as  to 
the  fact  and  perpetrator  of  the  in- 
jury, prima  facie  evidence  is  sub- 
mitted to  the  judge  that  they  were 
made  under  a  consciousness  of  im- 
pending death,  he  should  receive  the 
evidence,  and  leave  the  jury  to  deter- 
mine whether  the  deceased  was  really 
in  such  circumstances,  or  used  such 
expressions,  from  which  the  appre- 
hension in  question  was  inferred; 
whether  such  inference  is  correct; 
whether  the  declarations  against  the 
accused  were  actually  made  by  the 
deceased,  and,  finally,  whether  they 
are  accurate  and  sincere." 
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error  in  his  favor  rather  than  one  to  his  prejudice.''^ 

2.  Presence  of  Jury  When  Preliminary  Inquiry  Is  Made. 
Although  the  practice  of  exchiding  the  jury  from  the  court  room 
while  the  court  is  conducting  the  preliminary  inquiry  as  to  the  admis- 
sibility of  dying  declarations  is  commendable,'^  it  is  not,  according 
to  the  weight  of  authority,  one  that  the  court  is  bound  to  follow,^^ 


69.  Com.  V.  Brewer,  164  Mass. 
577,  42  N.  E.  92. 

See  also  Wallace  v.  State,  90  Ga. 
117,  15  S.  E.  700,  in  which  case  it 
was  held  that  it  was  not  to  the  preju- 
dice of  the  accused  to  instruct  the 
jury  that  the  evidence  would  not  be 
for  their  consideration  if  they  be- 
lieved the  declarations  were  made 
at  a  time  when  the  declarant  was  not 
in  the  article  of  death,  or  in  extremis, 
or  at  a  time  when  he  had  hope  or 
expectation  of  living.  See  also 
iMitchell  V.   State,  71   Ga.   128. 

70.  State  V.  Shaffer,  23  Or.  555, 
32  Pac.  545;  Baxter  v.  State,  15  Lea 
(Tenn.)  657;  Swisher  v.  Com.,  26 
Gratt.  (Va.)  963,  21  Am.  Rep.  330. 

Preliminary  Proof  as  to  State  of 
Declarant's  Mind In  Leigh  v.  Peo- 
ple, 113  111.  27'^,  upon  the  withdrawal 
of  the  jury,  the  court  heard  the  tes- 
timony of  two  witnesses  who  were 
present  together  at  the  time  the  per- 
son injured  made  a  statement  of  the 
facts  in  relation  to  his  injury,  both 
of  whom  testified  as  to  the  state  of 
mind  of  the  declarant  at  the  time, 
and  his  apprehension  of  death,  but 
one  only  as  to  his  declarations,  from 
which  the  court  held  the  same  were 
admissible  as  dymg  declarations. 
The  jury  were  recalled,  when  the 
same  testimony  was  repeated,  and  in 
addition  the  witness  who  had  testi- 
fied on  the  preliminary  hearing  only 
as  to  the  mental  condition  of  the 
declarant,  and  his  apprehension  of 
death,  gave  his  declaration.  On  ob- 
jection that  the  court  should  have 
heard,  on  the  preliminary  examina- 
tion, the  statement  by  this  latter 
witness,  of  the  declarations,  before 
it  was  permitted  to  go  to  the  jury, 
in  order  that  the  defendant  might 
not  be  prejudiced  by  something  im- 
proper that  the  witness  might  say,  it 

•  was  held  the  testimony  was  in  itself 

•  all  admissible  and  proper,  and  there 
was  no  injury  to  the  defendant  in 
this  regard. 

71.  State  V.  Murdy,  81  Iowa  603, 


47  N.  W.  867,  in  which  case  it  being 
argued  that  the  evidence  as  to  the 
competency  of  the  dying  declarations 
should  have  been  received  in  the  ab- 
sence of  the  jury,  the  court  said: 
"  We  know  of  no  rule  requiring 
practice  of  that  kind.  Questions  in 
regard  to  the  admissibility  of  evi- 
dence are  constantly  arising  in  the 
trial  of  causes,  and  it  rarely  happens 
that  they  may  not  be  heard  and  de- 
termined in  the  presence  of  the  jury. 
To  require  the  jury  to  retire  would 
in  most  causes  involve  an  unneces- 
sary loss  of  time,  and  retard  the 
business  of  the  court.  In  some  cases, 
doubtless,  questions  arise  which 
should  be  tried  and  determined  in 
the  absence  of  the  jury;  but  we  do 
not  think  that  this  was  a  case  of  that 
kind."  Compare  Smith  v.  State,  9 
Humph.  (Tenn.)  9,  in  which  case  it 
was  said:  "The  jury  shall  not  hear 
such  declarations  till  the  judge  has 
determined  that  they  are  dying  dec- 
larations, lest,  peradventure,  they 
may  control  their  judgment,  al- 
though, upon  hearing  other  proof, 
they  may  become  satisfied  that  they 
were  not  dying  declarations.  It  is 
dying  declarations  as  such  that  are 
admitted ;  not  declarations  which 
may  be  dying  declarations,  or  not, 
as  the  case  may  afterwards  turn  out. 
The  necessary  consequence  is  that  if 
a  judge  permit  declarations  of  a 
deceased  person  to  go  before  the  jury 
as  dying  declarations,  and  the  proof 
does  not  show  satisfactorily  that 
they  were  such,  it  is  error  for  which 
this  court  can  and  must  reverse,  and 
that,  too.  whether  they  were  objected 
to  or  not  by  the  prisoner  upon  the 
trial ;  for  the  testimony  being  of  such 
a  dangerous  character,  watched  with 
such  jealous  suspicion  and  the  ques- 
tion as  to  the  propriety  of  receiving 
being  vested  alone  in  the  judge,  it  is 
his  duty  as  counsel  for  the  prisoner, 
to  exclude  it.  if,  in  his  opinion,  it  be 
not  legitimate,  whether  its  reception 
be   objected  to  or  not;   in   fact,  the 
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it  being  held  that  this  is  a  matter  resting  in  the  sound  discretion  of 
the  trial  court. '^- 

Harmless  Error  Where  Declarations  Were  Properly  Admitted,  —  Another 
view  which  has  been  taken  is  that  when  dying  declarations  are  held 
to  be  admissible,  the  preliminary  evidence  which  the  court  heard 
must  be  given  to  the  jury,  and  that  consequently  where  dying  decla- 
rations have  been  properly  admitted  in  evidence,  the  hearing  of 
the  preliminary  evidence  in  the  first  instance  in  the  presence  of  the 
jury  is  necessarily  harmless J^ 


implied  acquiescence  in  the  reception 
of  testimony  generally,  resulting 
from  the  absence  of  objection,  can- 
not be  predicated  of  such  testimony 
as  this,  for  its  validity  depends  upon 
the  fact  that  the  declarations  were 
dying  declarations  within  the  mean- 
ing of  the  law,  and  if  they  were  not, 
the  reception  of  them  is  illegal,  and 
this  illegality  could  not  have  been  re- 
moved upon  objection  taken  thereto, 
which  peradventure  may  be  done  as 
to  testimony  of  another  character,  or 
at  least,  proof  of  a  legitimate  char- 
acter be  introduced  to  the  same  fact ; 
neither  of  which  in  the  absence  of  an 
objection  may  be  thought  of;  and 
therefore,  as  a  general  rule,  if  testi- 
mony to  establish  a  fact  be  not  ob- 
jected to,  the  reception  of  it  will 
constitute  no  good  ground  for  a  re- 
versal." And  see  Sims  v.  State,  36 
Tex.  Crim.  154,  36  S.  W.  256,  in 
which  case  Henderson,  J.,  said : 
"  While  the  predicate  is  always  pri- 
marily a  question  for  the  court,  still 
it  is  the  better  practice  to  have  the 
jury  hear  all  of  the  testimony  in  this 
connection.  Even  in  cases  where  no 
issue  is  made  as  to  the  admissibility 
of  the  dying  declarations,  the  jury 
should  be  placed  in  possession  of 
the  surroundings  or  '  settings '  of 
declarations,  so  they  may  be  fully 
advised  of  the  circumstances  under 
which  it  was  made." 

72.  Johnson  v.  State,  47  Ala.  9; 
Doles  V.  State,  97  Ind.  555 ;  People 
V.  Smith,  204  N.  Y.  493,  10  N.  E. 
873,  in  which  last  case  Finch,  J., 
said:  "During  the  trial  of  the  pre- 
liminary issue  the  jury  stood  merely 
in  the  attitude  of  spectators.  They 
had  no  concern  with  it,  and  knew 
from  the  statements  of  the  court  that 
they  had  not.  They  understood  that 
out  of  its  results  something  might 
come  before  them  as  evidence,  or 
nothing,   and   that    until     the    judge 

Vol.  IV 


ruled,  the  facts  developed  were  for 
his  consideration  and  not  for  theirs." 

Failure  to  Exclude  Jury  Not  Re- 
versible Error. —  In  Doles  v.  State, 
97  Ind.  555,  in  which  case  it  was 
urged  that  the  failure  of  the  court 
to  exclude  the  jury  constituted  er- 
ror, it  was  said :  "  Counsel  cite  no 
authority  in  support  of  this  claim, 
and  we  know  of  none ;  and  while  we 
think  there  would  have  been  no  im- 
propriety in  the  court's  sending  the 
jury  out  during  the  introduction  of 
the  preliminary  proof,  yet  its  refusal 
so  to  do  does  not  seem  to  us  to  have 
constituted  such  an  error  as  would 
authorize  or  require  the  reversal  of 
the  judgment.  The  objection  of  the 
appellant  to  the  introduction  of  the 
preliminary  proof  in  the  hearing  of 
the  jury  was  addressed  to  the  dis- 
cretion of  the  trial  court,  and  the 
action  of  the  court  in  overruling  the 
objection  does  not  show  such  an 
abuse  of  its  discretion  as  would  con- 
stitute error." 

73.  North  v.  People,  139  111.  8r, 
28  N.  E.  966,  in  which  case  the  court 
said :  "  Had  the  dying  declarations 
been  held  inadmissible,  then  the  jury 
might  have  been  improperly  affected 
by  the  preliminary  proof,  and  to 
avoid  the  possibility  of  that,  it  is  held 
that  the  jury  should  always  be  with- 
drawn before  the  preliminary  proof 
is  introduced."  Citing  Starkey  v. 
People,  17  111.  23.  See  also  Collins 
V.  People,  194  111.  506,  92  N.  E.  902. 
See  further  Price  v.  State,  y2  Ga. 
441,  in  which  case  it  was  held  that 
the  fact  that  the  preliminary  exam- 
ination of  a  physician,  as  to  the 
physicial  condition  of  the  decedent, 
to  show  whether  or  not  the  latter 
was  in  articulo  mortis,  was  conducted 
in  the  presence  of  the  jury,  was  not 
a  ground  for  a  new  trial  because 
none  of  the  declarations  themselves 
were  elicited. 
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3.  At  What  Stage  Determined.  —  It  has  been  held  that  where 
dying  declarations  are  offered  in  evidence,  and  the  defendant  raises 
the  objection  that  they  are  inadmissible  and  moves  to  exclude 
them,  the  court  should  pass  upon  the  question  so  raised  before 
requiring  the  defendant  to  open  his  defense,  and  that  if  the  court 
does  not  so  proceed,  but  after  the  case  has  been  closed  excludes  a 
part  of  the  declarations,  the  error  is  ground  for  reversal/* 

Evidence  Introduced  After  Admission  of  Declarations.  —  In  the  discre- 
tion of  the  court,  evidence  which  tends  to  show  that  the  declarant 
believed  that  death  was  impending  at  the  time  of  making  the 
declarations  may  be  admitted,  even  after  the  declarations  have  been 
received  in  evidence  without  objection."^ 

4.  Scope  of  Preliminary  Inquiry.  —  A.  In  General.  —  As  a  gen- 
eral proposition  for  the  guidance  of  trial  courts,  the  preliminary 
examination  of  the  witnesses  by  whom  it  is  proposed  to  prove  dying 
declarations  should  be  confined  to  matters  relating  to  the  declarant's 
condition  of  mind  and  body  at  the  time  when  he  made  the  declaration, 
but  nevertheless  no  inflexible  rule  can  be  laid  down,  as  the  scope 
of  the  inquiry  rests  largely  in  the  discretion  of  the  trial  court, 
and  it  is  not  necessarily  an  abuse  of  discretion  to  permit  the  witnesses 
to  testify  as  to  what  the  declarant  said,  if  it  appears  that  his  state- 
ment may  shed  light  upon  the  condition  of  his  mind,  and,  after 
hearing  the  declarations,  decide  finally  whether  or  not  they  are  to  go 
to  the  jury.^'' 

B.  Right  of  Defendant  to  Introduce  Evidence. — According 
to  the  weight  of  authority,  the  court  may,  in  its  discretion,  on  the 
preliminary  hearing,  refuse  to  permit  the  defendant  to  introduce 
evidence  that  the  declarant  did  not  believe  that  death  was  imminent, 
and  may,  upon  a  proper  showing  made  by  the  prosecution,  admit  the 

74.  Johnson  v.  State,  47  Ala.  9.  we  are  saying  by  claiming  in  his 
in  which  case  the  court  said :  "  This  able  brief  precisely  such  a  result, 
is  certainly  a  novel  question.  No  He  plants  himself  upon  the  very  last 
authority  is  referred  to  sustaining  words  of  Hannon,  which  closed  the 
the  decision  of  the  court,  and,  so  far  conversation  with  his  mother,  and 
as  we  know,  none  exists.  Novel-  which  were  about  Sweeney  and  the 
ties  in  the  law  are  to  be  regarded  police,  and  argues  that  they  show  a 
with  distrust.  No  accused  person  hope  of  recovery.  Hannon  said,  '  I 
should  be  required  to  make  his  de-  am  afraid,  mother,  you  will  get  no 
fense  until  he  is  informed  what  the  satisfaction  for  your  son.'  She  re- 
evidence  against  him  is.  Common  plied,  '  Johnnie,  that  can't  be  so.' 
justice  requires  this,  and  common  He  answered,  '  I  hope  so,  mother, 
justice  is  common  law.  Such  a  prac-  because  I  would  like  to  go  agin 
lice  reverses  all  the  well  settled  rules  them  fellows.'  The  counsel  claims 
of  criminal  procedure  on  this  subject,  that  the  expression  does  bear  some- 
and    must    therefore    be     erroneous."  what  upon  Hannon's  frame  of  mind, 

75.  State  v.  Swift,  57  Conn.  496,  and  yet  without  what  preceded  it, 
18  Atl.  664.  its    occasion    and    even    its    accurate 

76.  People    v.    Smith,    104    N.    Y.  meaning  might  be  lost  to  us." 

491,  10  N.  E.  873,  58  Am.  Rep.  537,  Harmless    Error    Where    Declara- 

in     which     case     the     court     said :  tions  are  Admitted —  Regularly  the 

"  Singularly    enough     the     prisoner's  preliminary     evidence     necessary     to 

counsel  illustrates  the  force  of  what  authorize     the     dying     declarations 
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declarations  and  afterwards  give  the  defendant  an  opportunity  to 
introduce  evidence  as  to  the  state  of  the  declarant's  mind.'^ 

5.  Burden  of  Proof.  —  It  is  \^e\\  settled  that  the  burden  is  on 
the  prosecution  to  shov^  that  the  declarations  sought  to  be  introduced 
were  made  under  such  sense  of  impending  death  as  to  render  them 
admissibleJ^ 

6.  Evidence.  —  A.  In  General.  —  The  inquiry  into  the  decedent's 
consciousness  of  approaching  death  is  collateral  to  the  evidence  of 
the  dying  declarations  themselves,  and  the  judgment  to  be  pro- 
nounced upon  it  depends  upon  proofs  which  may  be  wholly  distinct 
from  and  unconnected  with  the  declarations.''' 


should  be  first  laid  before  and 
passed  upon  by  the  court,  but  where 
such  preliminary  evidence,  and  the 
declarations  themselves,  are  heard 
together,  the  court  reserving  to  itself 
the  right,  after  hearing  all  the  evi- 
dence, to  determine  upon  the  admis- 
sibility of  the  declarations,  the  ir- 
regularity is  not  a  reversible  error, 
except,  perhaps,  where  the  testimony 
after  being  heard  by  the  jury  is  re- 
jected by  the  court  as  inadmissible. 
Hill  V.  Com.,  2  Gratt.   (Va.)   594. 

77.  State  v.  Wilmbusse,  (Idaho), 
70  Pac.  849;  Hunnicutt  v.  State,  20 
Tex.  App.  632. 

See  also  Kehln  v.  Territory,  i 
Wash.  584,  21  Pac.  21.  In  the  lat- 
ter case  the  examination  by  the  court 
seemed  to  have  been  very  full  and 
thorough,  testimony  on  this  issue 
covering  six  pages  of  the  record. 
The  witness  who  testified  as  to  the 
decedent's  sense  of  speedy  death  was 
cross-examined  by  counsel  for  the 
defendant,  and  the  court,  being  satis- 
fied that  the  declarations  were  made 
under  a  sense  of  impending  dissolu- 
tion, ruled  that  they  should  be  ad- 
mitted in  evidence.  The  defendant 
thereupon  offered  "  to  prove  by  other 
witnesses,  before  the  testimony  of 
this  witness  should,  go  to  the  jury, 
the  nature  of  the  wound;  that  the 
intestines  were  not  cut  and  that  the 
wound  was  not  necessarily  fatal ; 
that  nothing  was  said  on  the  part  of 
the  attendants  or  physicians  that 
would  give  rise  to  the  belief  in  the 
mind  of  the  deceased  that  he  was 
going  to  die,  but,  on  the  contrary, 
expressions  were  indulged  in  by  his 
physicians  that  he  would  recover, 
and  that  he  expressed  the  belief  that 
he  m.ight  possibly  recover."  The 
court  refused  to  hear  this  testimony. 

Vol.  IV 


and  it  was  held  that  there  was  no  re- 
versible error,  but  the  court  called 
attention  to  the  fact  that  subse- 
quently the  defendant  introduced  on 
his  own  behalf  evidence  of  the  dying 
declarations  of  the  decedent.  Citing 
People  V.  Smith,  104  N.  Y.  491,  10 
N.  E.  873,  58  Am.  Rep.  537. 

In  Delaware  it  is  irregular  and 
contrary  to  the  established  law  and 
practice  of  the  court  to  permit  the 
defendant  upon  the  preliminary  ques- 
tion whether  the  decedent  was  im- 
pressed with  the  apprehension  of 
death,  to  introduce  evidence  that  he 
was  still  hopeful  of  living  when  his 
declarations  were  made.  State  v. 
Frazier,  i  Houst.  Cr.  (Del.)  176. 
Following  State  v.  Cornish,  5  Harr. 
(Del.)    502. 

Contra.  —  State  v.  Elliott,  45  Iowa 
486,  in  which  case  the  court  said : 
"  The  court  does  not  discharge  this 
duty  by  simply  hearing  the  evidence 
produced  upon  the  part  of  the  state. 
Evidence,  if  offered,  should  be  re- 
ceived upon  the  part  of  the  de- 
fendant, and  it  should  be  weighed 
upon  the  determination  of  the  ques- 
tion of  admissibility.  .  .  .  We 
are  satisfied  that  the  court  ought  to 
have  inquired  into  all  the  circum- 
stances attending  the  declarations, 
and  to  have  heard  the  testimony  of- 
fered by  the  defendant,  before  de- 
termining that  the  declarations  were 
competent,  and  permitting  them  to 
go  to  the  jury."  See  also  State  v. 
Molisse,  36  La.  Ann.  920. 

78.  Kelly  v.  United  States,  27 
Fed.  616;  Peak  v.  State,  50  N.  J.  L. 
179,  12  Atl.  701 ;  Donnelly  v.  State, 
26  N.  J.  L.  463. 

79.  California.  —  People  v.  Fong 
Ah  Sing,  70  Cal.  8,  11  Pac.  323. 

Louisiana.  —  State    v.    Trivas,    ^2 
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B.  Parol  Evidence.  —  Parol  evidence  may  be  introduced  to  show 
the  state  of  the  declarant's  mind  at  the  time  he  made  the  declarations, 
notwithstanding  the  fact  that  they  were  taken  down  in  writing;  and 
such  parol  evidence  is  not  open  to  the  objection  that  it  adds  to  or 
contradicts  the  written  statement.^" 

C.  Opinions  and  Conclusions  of  Witnesses.  —  The  question 
whether  the  declarant  at  the  time  of  making  the  declarations  was 
under  a  sense  of  impending  death  must  be  determined  from  facts 
proved,  and  not  by  the  mere  opinions  or  conclusions  of  witnesses 
that  he  believed  that  he  was  dying  ;^^  but  it  has  been  held  that  a 
witness  may  state  the  substance  of  what  the  declarant  said.*- 


La.  Ann.  1,085,  36  Am.  Rep.  293; 
State  V.  Molisse,  2^  La.  Ann.  920; 
State  V.  Somnier,  t,^,  La.  Ann.  237. 

Massachusetts.  —  Com.  v.  Thomp- 
son, 159  Mass.  56,  S3  N.  E.   1,111. 

Missouri. —  State  v.  McMullin,  170 
Mo.  608,  71  S.  W.  221. 

h'etu  Jersey.  —  Donnelly  v.  State, 
26  N.  J.  L.  463- 

Pennsylvania.  —  Sullivan  v.  Com., 
93  Pa.  St.  284. 

Texas.  —  Benson  v.  State,  38  Tex. 
Crim.  487,  43  S.  W.  527. 

Virginia.  —  Vass  v.  Com.,  3  Leigh 
786,  24  Am.  Dec.  695. 

80.  People  v.  Knapp,  26  Mich. 
112,  in  which  case  the  court  said: 
"  It  was  also  proper  to  allow  evi- 
dence as  to  the  circumstances  under 
which  the  dying  declarations  were 
taken,  in  addition  to  the  document 
itself.  Such  testimony  is  proper  to 
show  whether  it  was  really  taken 
when  the  declarant  was  under  the 
conviction  of  approaching  and  inev- 
itable death,  as  evidence  of  this 
should  usually  be  given  in  advance  of 
proof  of  the  declarations  themselves." 
Citing  Reg.  v.  Jenkins,  L.  R.  i  C.  C. 
R.  187.  See  also  People  v.  Fong  Ah 
Sing,  70  Cal.  8,  11  Pac.  323;  State 
V.  Viaux,  8  La.  Ann.  514;  Com.  v. 
Haney,  127  Mass.  455. 

81.  Westbrook  v.  People,  126  111. 
81,  18  N.  E.  304;  State  V.  Tilghman, 
33  N.  C.  513,  in  which  latter  case  it 
was  held  that  a  witness  will  not  be 
allowed  to  testify  that  he  thought 
that  the  declarant  thought  that  the 
latter  would  not  die  from  his 
wounds,  but  will  be  confined  to  a 
statement  of  the  nature  of  the  de- 
clarant's wounds  and  what  he  said 
or  did.  Conipafe  Com.  v.  Silcox, 
161  Pa.  St.  484,  29  Atl.  105. 


Improper  ftuestion  Addressed  to 
Witness —  In  State  v.  Brimetto,  13 
La.  Ann.  45,  it  was  held  that  there 
was  no  error  in  refusing  to  permit 
the  following  question  to  be  asked 
of  a  witness :  "  From  your  knowl- 
edge of  the  character  of  the  deceased, 
and  from  her  conduct  on  the  occa- 
sion of  the  conversation  held  with 
you  by  her,  do  you  think  she  was 
under  a  religious  sense  of  her  re- 
sponsibility to  her  INIaker?"  The 
court  said :  "  Witnesses  are  to  be 
examined  on  the  facts  of  the  case ; 
and  are  not  expected  to  give  their 
opinions  on  the  conclusions,  which 
it  is  the  province  of  the  court  and 
jury  to  draw." 

82.  People  v.  Gray,  61  Cal.  164, 
44  Am.  Rep.  549,  in  which  case  while 
the  witness  was  on  the  stand  he  testi- 
fied as  follows :  "  I  cannot  give  the 
exact  language  that  Glancey  used,  but 
the  impression  which  his  language 
made  on  me  at  the  time,  my  im- 
pression at  that  time,  was  that  he 
thought  that  he  was  going  to  die 
and  he  wanted  his  wife  there."  Mr. 
Jones :  "  Doctor,  we  want  you  to 
give  his  language  as  near  as  you  can 
recollect  it  in  substance?"  A.  "I 
have  done  so."  The  court  said: 
"  As  we  understand  this,  the  witness 
certainly  intended  to  say  that  his 
language  was  in  substance  that  he 
was  going  to  die."  See  also  People 
V.  Chase,  79  Hun  296,  29  N.  Y.  Supp. 
376. 

Presumption  That  Witness  Stated 
Facts     Upon     Which     Opinion     Was 

Based In     State     v.    Johnson,     72 

Iowa  393,  34  N.  W.  177,  the  wife  of 
the  declarant  testified  that  he  knew 
he  was  going  to  die  at  the  time  he 
made   the    declaration.    It    was    ob- 
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D.  Circumstantial  Evidence.  —  a.  In  General.  —  As  will  here- 
inafter be  seen  in  detail  and  with  more  particularity,  the  fact  that 
the  declarant  was  under  a  sense  of  impending  death  may  be,  and 
sometimes  of  necessity  must  be,  shown  by  circumstantial  evidence. 
To  establish  the  prerequisite  facts  it  is  not  necessary  that  the  declar- 
ant express  a  conviction  or  belief  that  he  would  die.  This  may  be 
reasonably  inferred  from  attendant  facts  and  circumstances,  as  any 
other  fact  of  judicial  ascertainment.  Resort  may  be  had  to  the 
nature  and  extent  of  his  wounds,  his  physical  state,  his  evident 
danger,  his  conduct,  his  contemporaneous  expressions,  and  the  occur- 
rence of  his  death  soon  after  the  making  of  the  declarations,  and  all 
other  circumstances ;  and  if  from  this  the  reasonable  inference  is  that 
the  declarations  were  made  under  a  conviction  of  impending  death, 
it  is  sufficient.^^ 

The  court  must  draw  a  rational  conclusion  from  all  that  was 
said,  taken  in  connection  with  such  surrounding  circumstances  as 


jected  that  the  abstract  failed  to  dis- 
close how  the  wife  knew  that  her 
husband  believed  that  he  was  about 
to  die.  She  testified  that  she  was 
with  him  and  spoke  with  him  on  the 
subject  of  his  injuries  and  condition. 
The  court  said :  "  She  had  an  op- 
portunity to  know  the  condition  of 
his  mind,  and,  as  she  makes  a  positive 
statement  in  regard  to  it,  we  will  pre- 
sume, in  the  absence  of  any  showing 
to  the  contrary,  that  she  had  knowl- 
edge upon  which  her  positive  state- 
ments were  based.  After  making 
these  statements,  it  was  the  defend- 
ant's duty,  did  he  doubt  her  posses- 
sion of  such  knowledge,  to  cross-ex- 
amine her  in  relation  thereto,  and,  if 
she  disclosed  her  want  of  knowledge, 
to  present  her  testimony  upon  that 
point  in  his  abstract.  This  he  failed 
to  do.  We  cannot,  therefore,  hold 
that  the  evidence  was  not  rightly  ad- 
mitted. The  fact  disclosed  in  the  ab- 
stract as  to  the  nature  of  the  in- 
jury and  the  condition  of  the  de- 
ceased, considered  in  connection  with 
his  declarations,  warrants  the  conclu- 
sion that  deceased  believed  at  the 
time  that  he  would  soon  die." 

83.  Ward  v.  State,  78  Ala.  441, 
where  in  the  opinion  of  the  court  will 
be  found  the  general  resume  set  forth 
in  the  text  as  to  the  nature  and  cir- 
cumstances by  which  the  condition  of 
the  declarant's  mind  may  and  must 
be   ascertained. 

See  also  i  East  P.  C.  354-  See 
further   the    following    cases    which 
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have  been  selected  as  supporting  the 
text  and  as  being  peculiarly  instruc- 
tive as  to  the  nature  of  the  circum- 
stances which  must  be  considered : 

England.  —  Rex  v.  Woodcock,  I 
Leach  C.  C.  503,  which  case  was 
cited  in  Anthony  v.  State,  ]Meigs 
(Tenn.)   265,  2,i  Am.  Dec.   143. 

United  States.  —  Mattox  v.  United 
States,  14G  U.  S.  140;  In  re  Orpen, 
86  Fed.  760. 

Alabama.  —  Justice  v.  State,  99  Ala. 
180,  13  So.  658;  Young  V.  State,  95 
Ala.  4,  10  So.  913;  McQueen  v.  State, 
94  Ala.  50,  ID  So.  433;  Hussey  v. 
State,  87  Ala.  121,  6  So.  420;  Ward 
V.  State,  78  Ala.  441 ;  McLean  v. 
State,  16  Ala.  672;  Faire  v.  State,  58 
Ala.  74;  Johnson  v.  State,  47  Ala.  9. 

Arkansas.  —  Newberry  v.  State,  68 
Ark.  355,  58  S.  W.  351;  Dunn  v. 
State,  2  Ark.  229,  35  Am.  Dec.  54. 

California.  —  People  v.  Ramirez,  73 
Cal.  403,  15  Pac.  33;  People  v.  Lee 
Sare  Bo,  72  Cal.  623,  14  Pac.  310; 
People  V.  Gray,  61  Cal.  164,  44  Am. 
Rep.  549;  People  v.  Sanchez,  24  Cal. 

17.  .  .       ^ 

District    of    Columbia.  —  United 

States  V.  Schneider,  21  D.  C.  381. 
Florida.  — Lester  v.   State,  37   Fla. 

382,  20  So.  232;   Roten   v.   State,  31 

Fla.  514,  12  So.  910;  Dixon  v.  State, 

13   Fla.  636. 
Georgia.  —  Young  v.  State,  114  Ga. 

849.  40  S.  E.  1,000;  Bush  V.  State,  109 

Ga.    120,   34   S.    E.    298;    Dumas    v. 

State,  62  Ga.  58;   Campbell  v.  State, 

II  Ga.  353. 
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must  have  been  known  to  the  declarant,  as  to  whether  said  declarant 
was  in  such  a  condition  of  mind  as  would  render  his  declaration 
competent.^* 

The  conclusion  whether  the  declarant  felt  that  he  was  about  to 
die  and  was  without  hope  or  expectation  of  recovery  must  be  drawn 
from  his  entire  statement,  and  the  conditions  surrounding  him,  and 
not  from  any  specific  words  that  he  may  have  uttered.^^ 

b.  Expressions  and  Silence  of  Declarant. — (l.)  in  General.  — The 
condition  of  the  declarant's  mind  as  respects  his  expectation  of 
dying  may  be  shown  by  what  he  said  immediately  after  making 
the  declarations,  as  well  as  by  what  he  said  before.^*^ 


Illinois.  —  Westbrook  v.  People,  126 
111.  81,  18  N.  E.  304;  Scott  V.  Peo- 
ple, 63  111.  508. 

Indiana.  —  Green  v.  State,  154  Ind. 
655,  57  N.  E.  637 ;  Archibald  v.  State, 
122  Ind.  122,  23  N.  E.  758;  Watson 
V.  State,  63  Ind.  548;  Morgan  v. 
State,  31  Ind.  193. 

lozi'Q.  —  State  V.  Phillips,  118  Iowa 
660.  92  N.  W.  876;  State  v.  Kuhn,  117 
Iowa  216,  90  N.  W.  72,:i;  State  v. 
Walton,  92  Iowa  45s,  61  N.  W.  179; 
State  V.  Schmidt,  jt,  Iowa  469,  35  N. 
W.  590;  State  V.  Nash,  7  Iowa  347; 
State  V.  Gillick,  7  Iowa  287.  in  which 
case  it  was  declared  that  it  may  be 
proved  by  declarant's  evident  danger, 
or  from  his  conduct  or  other  circum- 
stances of  the  case,  all  of  which  are 
resorted  to  in  order  to  ascertain  the 
state  of  his  mind. 

Kentucky.  —  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271 ;  Peoples  v.  Com., 
87  Ky.  487,  9  S.  W.  509,  810. 

Louisiana.  —  State  v.  Black,  42  La. 
Ann.  861,  8  So.  594;  State  v.  Kecnan, 
38  La.  Ann.  660;  State  v.  Scott,  12 
La.  Ann.  274. 

Michigan.  — People  v.  Simpson,  48 
Mich.  474,   12  N.  W.  662. 

Missouri.  —  State  v.  Evans,  124 
Mo.  3Q7,  28  S.  W.  8;  State  v.  John- 
son, 76  Mo.  121 ;  State  v.  McMullin, 
170  Mo.  608,  71  S.  W.  221  ;  State  v. 
Kilgore,  70  Mo.  546;  State  v.  Burns, 
22,  Mo.  483;  State  v.  Simon,  50  Mo. 
370. 

il/on/(7»a.  —  State  v.  Gay.  18  Mont. 
51,  44  Pac.  41;  State  v.  Russell,  13 
Mont.  164,  2)2  Pac.  854. 

New  Jersey.  —  Donnelly  v.  State, 
26  N.  J.  L.  463. 

Pennsylvania.  —  Kilpatrick  7'.  Com., 
31   Pa.  St.   198;   Com.  V.  Murray,  2 


Ashm.  41 ;  Com.  v.  Williams,  2 
Ashm.  69. 

Rliode  Island.  —  State  v.  Sullivan, 
20  R.  I.  114,  37  Atl.  673. 

Tennessee.  —  iMoore  v.  State,  96 
Tenn.  209,  23  S.  W.  1,046;  Baxter 
V,  State,  15  Lea  657;  Curtis  v.  State, 
14  Lea  502;  Anthony  v.  State,  I 
]\Ieigs  265. 

Texas.  —  Keaton  v.  State,  41  Tex. 
Crim.  621,  57  S.  W.  1,125;  Sims  v. 
State,  36  Tex.  Crim.  154,  36  S.  W. 
256;  IMiller  v.  State,  27  Tex.  Crim. 
App.  63,  10  S.  W.  445;  Krebs  v. 
State,  3  Tex.  App.  348. 

Virginia.  —  Hall  v.  Com.,  89  Va. 
171,  15  S.  E.  517;  Swisher  v.  Com., 
26  Gratt.  963,  21  Am.  Rep.  330;  Hill 
V.  Com.,  2  Gratt.  594. 

Evidence  As  in  Support  of  Other 
Facts  in  Case — In  People  v.  Simp- 
son, 48  Mich.  474,  12  N.  W.  662, 
IMarston,  J.,  said  :  "  The  fact  may  be 
proved,  like  any  other  fact  in  the  case 
and  in  the  light  of  the  existing  and 
surrounding  circumstances.  The 
question  is  from  the  character  and 
nature  of  the  injury,  whether  slight, 
severe,  or  necessarilj'-  mortal ;  from 
what  was  said,  if  anything,  by  the  in- 
jured person,  or  by  the  physicians  or 
attendants  in  her  hearing;  what  evi- 
dently was  the  state  of  the  injured 
person's  mind  at  the  time  the  decla- 
rations were  made." 

84.  Winfrey  v.  State,  41  Tex. 
Crim.  538,  56  S.  W.  919.  See  also 
State  V.  Trivas,  30  La.  Ann.  1,085,  36 
Am.  Rep.  293. 

85.  State  v.  Power,  24  Wash.  34, 
63  Pac.  1,112. 

86.  State  v.  Vaughan,  22  Nev. 
285,  39  Pac.  733,  in  which  case  Bige- 
low,   C.   J.,    said:     "The    fact    that 
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(2.)  Silence  of  Declarant.  —  It  is  abundantly  settled  that  if  it  is 
satisfactorily  shown  by  all  the  surrounding  circumstances  that  the 
declarations  were  made  under  a  sense  of  impending  death,  then, 
although  it  appears  that  the  declarant  was  silent  as  to  his  hopes  or 
expectations,  the  declarations  may  be  nevertheless  admissible.^' 

However,  cases  are  not  wanting  in  which  the  failure  of  the  declar- 
ant to  say  that  he  was  about  to  die,  or  that  he  had  abandoned  hope 


these  statements  that  he  expected  to 
die  were  not  all  made  prior  to  his 
first  relation  of  the  circumstances  of 
the  homicide  is  immaterial.  The  cir- 
cumstances were  told  several  times 
after  they  were  made,  and,  in  fact, 
the  only  figure  these  statements  cut 
is  to  show  that  his  relation  of  the 
circumstances  was  made  under  the 
expectation  of  impending  death. 
They  show  that  from  the  first  he  had 
no  hopes  of  recovering,  and  that  is 
sufficient."' 

Statements  Accompanying  and  Im- 
mediately Following  Declarations. 
In  determining  whether  or  not  dec- 
larations were  made  under  a  sense  of 
impending  death,  it  is  proper  to  con- 
sider the  statements  as  to  a  sense  of 
impending  death  which  accompanied 
his  declarations,  and  also  statements 
bearing  upon  this  question  which  im- 
mediately followed  his  declarations. 
State  V.  Spencer,  30  La.  Ann.  362,  in 
which  case  it  was  held  that  the  dec- 
larations were  admissible. 

Statements  as  to  Acts  and  Condi- 
tion     in      One      Conversation In 

State  V.  Peace,  46  N.  C.  251,  the  only 
objection  to  the  declarations  was 
that  a  witness  did  not  remember 
whether  the  decedent  made  declara- 
tions about  the  manner  of  his  death- 
blow before  or  after  he  said  he 
should  die.  The  court  said :  "  It 
was  all  in  one  conversation  of  short 
duration;  from  the  detail  given  of  it, 
it  could  not  have  exceeded  ten  min- 
utes, and  there  is  no  suggestion  that 
there  was  any  material  change  in  the 
condition  of  the  deceased,  or  that 
he  became  suddenly  worse.  So  it 
made  no  difference  whether  what  he 
said  in  regard  to  his  condition  was 
before  or  after  he  made  the  state- 
ment. In  either  case,  he  was  mani- 
festly under  the  fear  of  impending 
death." 

87.  England.  —  Rex  v.  Woodcock, 
I  Leach  C.  C.  503;  Rex  v.  Bonner,  6 
Car.  &  P.  386;  Rex  v.  John,  i  East 
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P.  C.  357;  Rex  V.  Spilsbury,  7  Car. 
&  P.  187. 

United  States.  —  See  ^vlattox  v. 
United  States,  146  U.  S.  140;  In  re 
Orpen,  86  Fed.  760. 

Alabama.  —  Gerald  v.  State,  128 
Ala.  6,  29  So.  614;  Justice  v.  State, 
99  Ala.  180,  13  So.  658;  Young  v. 
State,  95  Ala.  4,  10  So.  913 ;  Ham- 
mil  V.  State,  90  Ala.  577,  8  So.  380; 
Ward  V.  State,  78  Ala.  441 ;  Wills  v. 
State,  74  Ala.  21 ;  McLean  v.  State, 
16  Ala.  672. 

Arizona.  —  Wagoner  v.  Territory, 
(Ariz.),  51  Pac.  145. 

Arkansas.  —  Newberry  v.  State,  68 
Ark.  355,  58  S.  W.  351. 

California.  —  People  v.  Lee  Sare 
Bo,  72  Cal.  623,  14  Pac.  310;  People 
v.  Gray,  61  Cal.  164,  44  Am.  Rep. 
549;  People  v.  Taylor,  59  Cal.  640; 
People  v.  Sanchez,  24  Cal.  17. 

District  of  Columbia.  —  United 
States  V.  Schneider,  21  D.  C.  381. 

Florida.  —  Lester  v.  State,  ^7  Fla. 
382,  20  So.  232;  Dixon  V.  State,  13 
Fla.  636. 

Georgia.  —  Young  v.  State,  114  Ga. 
849,  40  S.  E.  1,000;  Dumas  v.  State, 
62  Ga.  58. 

Indiana.  —  Green  r.  State,  154  Ind. 
655.  57  N.  E.  637;  Morgan  v.  State, 
31  Ind.  193. 

lozva.  —  State  v.  Phillips,  118  Iowa 
660,  92  N.  W.  876;  State  V.  Nash,  7 
Iowa  347- 

Kansas.  —  State  f.  Wilson,  24 
Kan.  189,  36  Am.  Rep.  257. 

Kentucky.  —  Com.  v.  Matthews,  89 
Ky.  287,  12  S.  W.  333 ;  Peoples  z: 
Com.,  87  Ky.  487,  9  S.  W.  509,  810. 
See  also  Arnett  z'.  Com.,  24  Ky.  L. 
Rep.  1,440,  71   S.  W.  635- 

Louisiana.  —  State  v.  Sadler,  51 
La.  Ann.  1,397,  26  So.  360;  State  v. 
Black,  42  La.  Ann.  861,  8  So.  594; 
State  z:  Newhouse,  39  La.  Ann.  862, 
2  So.  799;  State  V.  Keenan,  38  La. 
Ann.  660;  State  z:  Scott,  12  La.  Ann. 
274. 

Missouri.  —  State     v.    Evans,     124 
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of  recover}-,  has  been  one  of  the  most  weighty  circumstances  that 
influenced  the  court  in  arriving-  at  the  conclusion  that  the  declarations 
w^ere  not  admissible.^^  And  the  mere  fact  that  the  declarant 
expressed  his  opinion  that  he  would  die  and  stated  that  he  had  no 
hope  of  recovery,  but  did  not  do  so  until  after  making  the  declara- 
tions as  to  how  he  was  injured,  has  been  held  not  to  take  away  the 
probative  force  of  such  declarations   where  it  sufficiently  appears 


Mo.  2>97,  28  S.  W.  8;  State  v.  Noc- 
ton,  121  Mo.  537,  26  S.  W.  551. 

Montana.  —  State  v.  Russell,  13 
Mont.  164,  2>^  Pac.  854. 

Nebraska.  —  Fitzgerald  v.  State,  il 
Neb.  577,  ID  N.  W.  495. 

New  Jersey.  —  Donnelly  v.  State, 
26  N.  J.  L.  463- 

Nezv  York.  —  People  v.  Chase,  79 
Hun  296,  29  N.  Y.  Supp.  376. 

Pennsylvania.  —  Kilpatrick  v.  Com., 
31  Pa.  St.  198;  Com.  V.  jNIurray,  2 
Ashm.  41. 

Tennessee.  —  Curtis  v.  State,  14 
Lea  502;  Smith  z'.  State,  9  Humph. 
9;  Nelson  v.  State,  7  Humph.  542. 

Virginia.  —  Hall  v.  Com.,  89  Va. 
171,  15  S.  E.  517;  Hill  V.  Com.,  2 
Gratt.  594. 

Washington.  —  State  v.  Power,  24 
Wash.  34,  63  Pac.  1,112. 

In  the  Leading  Case  of  Rex  v. 
Woodcock,  I  Leach  C.  C.  503,  where 
a  woman,  who  had  been  very  danger- 
ously wounded  and  who  afterwards 
died  of  her  wounds,  had  made  a 
declaration,  the  question  was  whether 
it  was  made  under  the  impression 
that  she  was  dying.  The  surgeon 
testified  that  she  did  not  appear  to 
be  at  all  sensible  of  the  danger  of  her 
situation,  dreadful  as  it  seemed  to  all 
around  her,  but  lay  quietly  submit- 
ting to  her  fate  without  explaining 
whether  she  thought  herself  likely  to 
live  or  not.  Chief  Baron  Eyre  was 
of  the  opinion  that  inasmuch  as  she 
was  mortally  wounded  and  in  a  con- 
dition that  rendered  immediate  death 
almost  inevitable  and  as  she  was 
thought  by  every  person  about  her 
to  be  dying,  though  it  was  difficult  to 
get  from  her  particular  explanations 
as  to  what  she  thought  of  herself 
and  her  situation,  her  declarations 
made  under  these  circumstances  were 
to  be  considered  by  the  jury  as  being 
made  under  the  impression  of  her 
approaching  dissolution,  for  resigned 


as  she  appeared  to  be,  she  must  have 
felt  the  hand  of  death  and  must  have 
considered  herself  as  a  dying  woman. 
Cited  in  Anthony  v.  State,  Meigs 
(Tenn.)   265,  22>  Am.  Dec.   143. 

Failure  to  Eeply.  —  In  Reg.  v.  Per- 
kins, 9  Car.  &  P.  395,  2  Moody  C.  C. 
135,  the  decedent  received  a  severe 
wound  from  a  gun  loaded  with  shot, 
of  which  wound  he  died  at  5  o'clock 
the  next  morning.  On  the  evening 
of  the  day  on  which  he  was  wounded, 
he  was  told  by  a  surgeon  that  he 
could  not  recover,  made  no  reply  but 
appeared  dejected.  It  was  held  by 
all  the  judges  of  England  that  a 
declaration  made  by  him  at  that  time, 
was  receivable  in  evidence  as  being  a 
declaration  i)i  articulo  mortis.  Cited 
in  Mattox  v.  United  States,  146  U.  S. 
140. 

88.  Digby  v.  People,  113  111.  123; 
State  V.  Johnson,  26  S.  C.  152,  i  S. 
E.  510;  Stewart  v.  State,  2  Lea 
(Tenn.)   598. 

Express  Words  of  Decedent.  —  A 
statement  by  the  declarant  in  ex- 
press words  that  he  had  given  up 
hope  of  recovery  is  more  satis- 
factory. State  V.  Phillips,  1 18  Iowa 
660,  92  N.  W.  876. 

Reticence  Indicating  Hopes  of  Re- 
covery.—  In  Blackman  z'.  State,  98 
Ala.  63,  13  So.  316,  where  it  ap- 
peared that  all  that  the  declarant  said 
with  reference  to  his  condition  was, 
that  he  was  feeling  freer  from  pain, 
the  court  said :  "  The  very  facts  he 
detailed,  his  reticence  on  the  subject 
of  his  condition,  and  that  he  ex- 
pressed himself  as  feeling  better, 
would  seem  to  indicate  that  deceased 
was  not  yet  in  despair  of  recovery, 
especially  when  we  remember  that  a 
party  in  his  condition,  incapable  of 
reasoning  and  reflecting  well  on  his 
own  condition,  is  often  hopeful  until 
unconsciousness  and  death  ensue." 
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from  the  evidence  that  they  were  in  fact  made  while  he  was  conscious 
of  approaching  death. "*'•' 

(3.)  Expression  of  Expectation  of  Dying.  —  In  General.  — Evidence 
that  the  declarant,  at  or  about  the  time  of  making  the  declaration, 
expressed  the  opinion  that  he  could  not  recover,  but  would  die,  is 
not  only  admissible,  but  is  highly  important  and  weighty  upon  the 
question  whether  he  was  under  a  sense  of  impending  death,  and 
although  it  is  necessary  to  consider  in  each  particular  case  the 
precise  language  which  the  declarant  used,  and  the  surrounding 
circumstances,  it  may  be  laid  down  as  a  general  rule  that  an 
unequivocal  and  unmistakable  statement  by  him  that  he  had  given 
up  hope  of  recovery  and  that  he  was  about  to  die  is  well-nigh  con- 
clusive evidence  that  he  was  under  such  sense  of  impending  death 
as  to  make  his  declarations  admissible;'^*'  but  it  is  well  settled  that 
a  statement  by  the  declarant  that  he  was  dying  is  not  conclusive, 
and  that  it  is  necessary  to  consider  the  sense  in  which  his  particular 
expression  was  used,  and  there  are  accordingly  many  cases  in  which 
it  has  been  held  that  notwithstanding  expressions  indicative  of  the 


89.  Winfrey  v.  State,  41  Tex. 
Crim.  538,  56  S.  W.  919. 

90.  Uniied  States.  — ^ld^±oyi  v. 
United  States,  146  U.  S.  140 ;  Kelly  v. 
United  States,  27  Fed.  616. 

Alabama. —  'Oncost  v.  State,  120 
Ala.  300.  25  So.  185;  Titus  v.  State, 
117  Ala.  16,  23  So.  77;  Fuller  v. 
State,  117  Ala.  36,  23  So.  688; 
Daughdrill  r.  State,  113  Ala.  7.  21 
So.  378;  White  V.  State,  in  Ala.  92, 
21  So.  330;  Cole  z:  State,  105  Ala. 
76,  16  So.  762;  McQueen  7'.  State, 
94  Ala.  50,  ID  So.  433;  Hammil  v. 
State,  90  Ala.  577,  8  So.  380;  Pulliam 
V.  State,  88  Ala.  i,  6  So.  839.  Shell 
V.  State.  88  Ala.  14,  7  So.  40;  Hus- 
sey  v.  State,  87  Ala.  121,  6  So.  420; 
Jordan  z:  State,  82  Ala.  i,  2  So.  460; 
Jordan  v.  State,  81  Ala.  20,  i  So.  577 ; 
Anderson  v.  State,  79  Ala.  5;  In- 
gram V.  State,  67  Ala.  67 ;  Johnson  v. 
State,  47  Ala.  9;  Oliver  v.  State,  17 
Ala.  587;  Johnson  r.  State,  17  Ala. 
618. 

California.  —  People  v.  Dobbins, 
138  Cal.  694,  72  Pac.  339;  People  v. 
Lem  Deo,  132  Cal.  199.  64  Pac.  265; 
People  z:  Yokum,  118  Cal.  437,  50 
Pac.  686;  People  v.  Hawes,  98  Cal. 
648,  33  Pac.  791 ;  People  v.  Bem- 
merly,  87  Cal.  117,  25  Pac.  266;  Peo- 
ple V.  Samario,  84  Cal.  484,  24  Pac. 
283;  People  V.  Farmer,  77  Cal.  i,  18 
Pac.  800;  People  r.  Brady,  72  Cal. 
490,  14  Pac.  202;  People  v.  Fong  Ah 
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Sing,  70  Cal.  8,  11  Pac.  323;  People 
z'.  Gray,  61  Cal.  164,  44  Am.  Rep. 
549;  People  V.  Lee,  17  Cal.  76;  Peo- 
ple v.  Ybarra,   17  Cal.   166. 

Delazvarc.  —  State  v.  Cornish,  5 
Harr.  502. 

Georgia.  —  Parks  v.  State,  105  Ga. 
242,  31  S.  E.  580;  Bryant  v.  State, 
80  Ga.  272,  4  S.  E.  853;  Walton  v. 
State,  79  Ga.  446,  5  S.  E.  203. 

Illinois.  —  Hagenow  v.  People,  188 
111.  545,  59  N.  E.  242;  Kirkham  v. 
People,  170  111.  9,  48  N.  E.  465 ;  Scott 
V.  People,  63  111.  508;  Murphy  v. 
People,  37  111.  447- 

Indiana.  —  Archibald  v.  State,  122 
Ind.  122,  23  N.  E.  758 ;  Jones  v.  State, 

71  Ind.  66;  Watson  v.  State,  63  Ind. 
548. 

/owe  — State  V.  McKnight,  119 
Iowa  79.  93  N.  W.  63;  State  v. 
Young,  104  Iowa  730.  74  N.  W.  693; 
State  V.  Baldwin,  79  Iowa  714,  45  N. 
W.  297;  State  V.  Schmidt,  73  Iowa 
469,  35  N.  W.  590;  State  v.  Johnson, 

72  Iowa  393,  34  N.  W.  177;  State  v. 
Leeper,  70  Iowa  748.  30  N.  W.  501. 

Kansas.  —  State  v.  Aldrich,  50  Kan. 
666.  32  Pac.  408;  State  z:  Furney, 
41  Kan.  IIS,  21  Pac.  213. 

Kentucky.  —  Pace  x'.  Com..  89  Ky. 
204,  12  S.  W.  271 ;  Com.  v.  ]\Iatth- 
ews,  89  Ky.  287.  12  S.  W.  333-'  Peo- 
ples V.  Com..  87  Ky.  487,  9  S.  W. 
509,  810:  Fuqua  v.  Com.,  24  Ky.  L. 
Rep.  2,204,  72  S.  W.  782;  Arnett  v. 
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fear   of   death,   the   declarations   were   not   admissible   because    the 
declarant   was   merely  giving  expression  to  his  pain  or  agony  or 


exaggerating  his  condition.®^ 


Com..  24  Ky.  L.  Rep.  1,440.  71  S.  W. 
635 :  Burton  v.  Com..  24  Ky.  L.  Rep. 
1,162.  70  S.  W.  831;  Pennington  v. 
Com.,  20  Ky.  L.  Rep.  321,  68  S.  W. 
451 ;  Baker  r.  Com..  20  Ky.  L.  Rep. 
1,778,  50  S.  W.  54;  Stephens  v.  Com., 
20  Ky.  L.  Rep.  544,  47  S.  W.  229; 
Toliver  v.  Com.,  20  Ky.  L.  Rep.  906, 
47  S.  W.  1.082;  Norfleet  v.  Com., 
17  Ky.  L.  Rep.  1. 137-  Z^  S.  W.  938; 
Doolin  V.  Com..  16  Kv.  L.  Rep.  189, 
27  S.  W.  i;  Polly  V.  Com.,  15  Ky. 
L.  Rep.  502,  24  S.  W.  7;  McHargess 
V.  Com.,  15  Ky.  L.  Rep.  323.  23  S. 
W.  349;  Crump  V.  Com.,  14  Ky.  L. 
Rep.  450,  20  S.  W.  390;  Marcum  v. 
Com..  8  Ky.  L.  Rep.  418,  i  S.  W. 
727;  Young  V.  Com.,  6  Bush  312. 

Louisiana.  —  State  v.  Jones,  47  La. 
Ann.  1,524.  18  So.  515;  State  v.  New- 
house,  39  La.  Ann.  862,  2  So.  799; 
State  v.  Keenan,  38  La.  Ann.  660; 
State  V.  Jones,  38  La.  Ann.  792 ;  State 
V.  Trivas,  32  La.  Ann.  1,085,  36  Am. 
Rep.  293. 

Maryland.  —  Worthington  v.  State, 
92  Md.  222,  48  Atl.  355,  84  Am.  St. 
Rep.  506.  56  L.  R.  A.  352. 

Massachusetts.  —  Com.  v.  Brewer, 
164  Mass.  577.  42  N.  E.  92;  Com.  v. 
Thompson,  159  Mass.  56,  2>Z  N.  E. 
I, III;  Com.  V.  Trefethen,  157  Mass. 
180,  31  N.  E.  961 ;  Com.  v.  Haney, 
127  Mass.  455;  Com.  v.  Roberts.  108 
Mass.  296;  Com.  v.  Cooper,  5  Allen 
495.  81  Am.  Dec.  762. 

Minnesota.  —  State  v.  Cantieny,  34 
Minn,   i,  24  N.  W.  458. 

Mississippi.  —  Lipscomb  v.  State, 
75  INIiss.  5^9.  23  So.  210.  230;  Dillard 
V.  State.  58  Miss.  368. 

Missouri.  —  State  v.  Garth,  164 
Mo.  553,  65  S.  W.  275 ;  State  i\  Gar- 
rison, 147  iNIo.  548,  49  S.  W.  508; 
State  V.  Nocton,  121  Mo.  537.  26  S. 
W.  551;  State  V.  Welsor.  117  Mo. 
570.  21  S.  W.  443;  State  V.  Umble, 
115  Mo.  452,  22  S.  W.  378;  State  v. 
Nelson,  loi  Mo.  464,  14  S.  W.  712; 
State  V.  Wensell,  98  Mo.  137.  "  S. 
W.  614;  State  V.  Kilgore,  70  Mo.  546; 
State  V.  Johnson.  76  Mo.   121. 

Nevada.  —  State  z'.  Vaughan.  22 
Nev.  285.  39  Pac.  7^^. 

Ncixj  York.  —  People  v.  Smith.  172 
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N.  Y.  210,  64  N.  E.  814;  Brotherton 
V.  People,  75  N.  Y.  159,  atfirniing  14 
Hun  486;  People  v.  Grunzig,  i  Park. 
Crim.  Rep.  299. 

North  Carolina.  —  State  v.  Cald- 
well, 115  N.  C.  794,  20  S.  E.  523; 
State  V.  Whitt,  113  N.  C.  716,  18  S. 
E.  715;  State  V.  Finley,  118  N.  C. 
1,161,  24  S.  E.  495;  State  V.  Mills, 
91  N.  C.  581  ;  State  v.  Blackburn,  80 
N.  C.  474;  State  v.  Peace,  46  X.  C. 
251. 

Oregon.  —  State  v.  Fletcher,  24 
Or.  295,  33  Pac.  575. 

Pennsylvania.  —  Com.  v.  Silcox, 
161  Pa.  St.  484,  29  Atl.  105;  Kehoe 
V.   Com.,  85   Pa.   St.  127. 

South  Carolina.  —  State  v.  Head, 
60  S.  C.  516,  39  S.  E.  6. 

Tennessee.  —  Lemons  v.  State,  97 
Tenn.  560,  37  S.  W.  552;  Moore  v. 
State,  96  Tenn.  209,  33  S.  W.  1,046; 
Baxter  v.  State,  15  Lea  657;  Lowry 
V.  State,  12  Lea  142;  Bakersfield  v. 
State,  I  Sneed  215 ;  Logan  v.  State, 
9  Humph.  24. 

Texas.  —  Crockett  v.  State,  (Tex. 
Crim.),  77  S.  W.  4;  Keaton  v.  State, 
41  Tex.  Crim.  621,  57  S.  W.  1,125; 
Highsmith  v.  State.  41  Tex.  Crim. 
32,  50  S.  W.  723.  51  S.  W.  919;  Polk 
V.  State,  35  Tex.  Crim.  495,  34  S.  W. 
633;  King  V.  State.  34  Tex.  Crim. 
228,  29  S.  W.  1,086;  Ex  parte  IMey- 
ers,  33  Tex.  Crim.  204,  26  S.  W.  196; 
Miller  v.  State,  27  Tex.  App.  63,  10 
S.  W.  445 ;  Pierson  v.  State,  21  Tex. 
App.  14,  17  S.  W.  468;  Hunnicutt  v. 
State,  18  Tex.  498,  51  Am.  Rep.  330; 
Lister  v.  State,  i  Tex.  App.  739; 
Jones  V.  State,  (Tex.  Crim.),  38  S. 
W.    992. 

See  also  Krebs  v.  State,  3  Tex. 
App.  348;  Benson  v.  State,  38  Tex. 
Crim.  487,  43  S.   W.  527. 

Utah.  —  People  v.  Callaghan,  4 
Utah  49,  6  Pac.  49. 

Vermont.  —  State  v.  Center,  35  Vt. 

378;. 

P'trginta.  —  Pervear  z'.  Coin.,  83 
Va.  51.  I   S.  E.  512. 

JVashington.  —  State  v.  Baldwin,  15 
Wash.   15.  45  Pac.  650. 

91.  Rex  V.  Spilsbury.  7  Car.  &  P. 
187,    in     which     case     Coleridge,    J., 
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Particular  language  Used  by  Declarant.  —  There  is  no  form  of 
phraseology  in  which  a  party  making  dying  declarations  must  indi- 
cate the  fact  that  he  is  conscious  of  approaching  death,  but  it  is 
sufficient  that  this  is  done  with  reasonable  clearness.^-  The  expres- 
sions used  by  the  declarant  which  may  be  admitted  as  tending  to 
show,  in  connection  with  the  evidence  as  to  his  physical  condition 
and  as  to  the  surrounding  circumstances,  his  sense  of  impending 
death,  are,  of  course,  innumerable ;  among  such  being  the  statement 


said :  "  I  think  I  ought  not  to  re- 
ceive the  evidence,  unless  I  feel  fully 
convinced  that  the  deceased  was  in 
such  a  state  as  to  render  the  evidence 
clearly  admissible.  It  appears  from 
the  evidence  that  the  deceased  said 
he  thought  he  should  not  recover,  as 
he  was  very  ill.  Now,  people  often 
make  use  of  expressions  of  that  kind 
who  have  no  conviction  that  their 
death  is  near  approaching.  If  the 
deceased  in  this  case  had  felt  that 
his  end  was  drawing  very  near,  and 
that  he  had  no  hope  of  recovering,  I 
should  expect  him  to  be  saying  some- 
thing of  his  affairs,  and  of  who  was 
to  have  his  property,  or  giving  some 
directions  as  to  his  funeral,  or  as  to 
where  he  would  be  buried,  or  that  he 
would  have  used  expressions  to  his 
widow  purporting  that  they  were 
soon  to  be  separated  by  death  or  that 
he  would  have  taken  leave  of  his 
friends  and  relations  in  a  way  that 
showed  he  was  convinced  that  his 
death  was  at  hand.  As  nothing  of 
this  sort  appears,  I  think  there  was 
not  sufficient  proof  that  he  was  with- 
out any  hope  of  recover}^  and  that  I, 
therefore,  ought  to  reject  the  evi- 
dence." Quoted  in  Mitchell  v.  State, 
71  Ga.  128.  See  also  to  the  same 
effect,  and  in  support  of  the  proposi- 
tion stated  in  the  text,  the  following 
cases : 

England.  —  Rex  v.  Van  Butchell, 
3  Car.  &  P.  629,  14  E.  C.  L.  413,  cited 
in  Smith  v.  State,  9  Humph.  (Tenn.) 
9- 

Alabama.  —  May  v.  State,  55  Ala. 
39- 

Indiana.  —  Morgan  v.  State,  31 
Ind.  193. 

Kentucky.  —  Bates  v.  Com.,  14  Ky. 
L.  Rep.  177,  19  S.  W.  928. 

Louisiana.  —  State  v.  Molisse,  36 
La.  Ann.  920. 

Missouri.  —  State  v.  Rider,  90  Mo. 
54,  I  S.  W.  825;  State  V.  Johnson, 
it8  Mo.  491,  24  S.  W.  229,  40  Am. 
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St.  Rep.  405;  State  v.  Simon,  50  Mo. 
370.^ 

New  York.  —  People  v.  Robinson, 
2  Park.  Crim.  Rep.  235. 

Tennessee.  —  Smith  v.  State,  9 
Humph.  9. 

Texas.  —  Edmondson  v.  State,  41 
Tex.  496;  Irby  v.  State,  25  Tex.  App. 
203,  7  S.  W.  705. 

Vermont.  —  State  v.  Center,  35  Vt. 
378. 

Matters  Contradicting  Declarant's 

Statement  That  He  Would  Die In 

Digby  V.  People,  113  111.  123,  55  Am. 
Rep.  402,  although  the  declarant  said 
he  would  not  live  three  days,  it  was 
held  that  his  declaration  was  not  ad- 
missible in  evidence,  because  no 
physician  had  ever  informed  him  that 
his  wound  was  a  dangerous  one;  he 
repeatedly  indulged  in  profanity ; 
discussed  the  subject  of  marriage 
with  the  woman  to  whom  he  was  en- 
gaged; declared  that  if  he  kept  on 
getting  better  he  would  start  a  fac- 
tory; and  although  engaged  in  busi- 
ness and  the  owner  of  property,  did 
not  say  anything  about  any  disposi- 
tion of  the  same. 

In  McQueen  v.  State,  103  Ala.  12, 
15  So.  824.  it  was  insisted  that  a 
proper  predicate  for  the  admission  of 
the  declarations  was  not  laid  because 
the  decedent,  while  declaring  that 
he  would  die,  yet  desired  that  a  phy- 
sician be  sent  for.  The  court  said: 
"  We  think  there  is  no  force  in  the 
objection.  We  may  well  conceive 
how  a  person,  in  the  condition  de- 
ceased was,  who  realized  his  condi- 
tion and  believed  he  was  going  to  die, 
might  yet  desire  the  presence  of  a 
physician  to  relieve  his  sufferings." 
Compare  Justice  v.  State,  99  Ala. 
180,  31  So.  658. 

92.  Keaton  v.  State,  41  Tex.  Crim. 
621,  57  S.  W.  1,125.  See  also  Win- 
frey V.  State,  41  Tex.  Crim.  538,  56 
S.  W.  919- 
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that  he  had  been  killed  ;^^  that  he  could  not  live  long,  but  was  going 
to  die;°*  that  he  spoke   of   dying   and    said   he    would    like  to   go 


93.  State  v.  Bradley,  34  S.  C.  136. 
13  S.  E.  315,  in  which  case  it  was 
held  that  the  fact  that  the  declarant 
was  so  fully  aware  of  his  condition 
as  to  be  without  hope  of  life,  was 
shown  by  the  language  of  the  declar- 
ant, who  said :  "  Angus  has  killed 
me."  See  also  Donnelly  v.  State,  26 
N.  J.  L.  463,  wherein  the  declarant 
said  that  he  had  been  murdered. 

Compare.  — ^Isy  v.   State,  55   Ala. 

39- 

In  Clemmons  v.  State,  43  Fla.  200, 
30  So.  699,  the  declarant  said,  among 
other  things,  that  "  if  he  only  knew 
what  he  killed  him  for,  he  would  die 
satisfied."'  It  was  held  that  this  ex- 
pression, in  connection  with  others 
used  by  the  declarant  at  the  time, 
was  admissible  as  tending  to  show 
that  he  then  believed  that  death  was 
imminent. 

In  Justice  V.  State,  99  Ala.  180,  31 
So.  658,  the  court,  in  holding  that  no 
sufficient  predicate  was  laid,  said : 
"  The  expressions  they  had  '  about 
killed  me,'  '  nearly  about  beat  me  to 
death,'  and  the  subsequent  request 
that  they  'get  the  doctor  quick,  or 
he  couldn't  stand  it,'  tend  to  show 
that  he  was  not  convinced  that  death 
was  certain  or  impending." 

94.  Gibson  v.  State.  126  Ala.  59, 
28  So.  673.  See  also  Titus  v.  State, 
117  Ala.  16,  23  So.  77,  where  the  de- 
clarant said  that  he  "  felt  that  he 
would  soon  die,"  and  the  declaration 
was  admitted.  State  v.  Nocton.  121 
Mo.  537,  26  S.  W.  551.  Compare 
Morgan  v.  State,  31  Ind.  193,  in 
which  f-ase  the  declarant's  wounds 
were  not  necessarily  fatal,  but  he 
stated  that  he  was  in  a  "  bad  fix," 
and  could  not  recover.  It  was  held 
that  the  evidence  did  not  authorize 
the  court  to  admit  his  statement. 

In  State  v.  Poole,  20  Or.  150,  25 
Pac.  375,  the  decedent  before  making 
the  declaration  said  :  "  I  will  not  last 
long  and  cannot  get  well,  but  will 
soon  die."  He  died  within  36  hours 
and  it  was  held  that  a  finding  that  his 
declarations  were  admissible  should 
not  be  disturbed. 

In  State  v.  Banister,  35  S.  C.  290, 
14  S.  E.  678,  it  was  held  that  the  ex- 


pression of  decedent  that  he  was 
"  obliged  to  die,"  made  after  the  ex- 
amination of  a  physician,  who  in- 
formed the  declarant  of  the  fact  that 
a  bullet  was  lodged  in  his  brain,  was 
plainly  sufficient  to  show  that  deced- 
ent had  lost  all  hope  of  recover}'. 

In  State  v.  Garrand,  5  Or.  216,  the 
decedent  soon  after  he  was  shot  said 
to  his  doctor :  "  Doctor,  I  am  gone." 
It  further  appeared  that  twice  after- 
wards he  told  the  doctor  that  he  did 
not  think  he  would  recover.  It  was 
held  that  it  sufficiently  appeared  that 
he  was  under  a  sense  of  impending 
death.  See  also  Kelly  v.  United 
States.  27  Fed.  616,  in  which  case  it 
appeared  that  the  declarant  said  at 
or  about  the  time  the  statement  was 
taken  down  in  writing:  "It  is  of 
no  use,  I  am  almost  gone ;"  or,  ''  Oh, 
dear,  have  I  got  to  talk?  I  am  al- 
most gone."  It  was  further  shown 
that  a  physician  had  said  in  the  pres- 
ence of  the  declarant  that  he  could 
not  live  and  that  he  understood  what 
was  said.  It  was  held  that  the 
declarations  were  properly  admitted. 
In  State  v.  Oliver,  2  Houst.  (Del.) 
585,  the  evidence  showed  that  the 
declarant  after  being  shot  was  asked 
how  he  was,  to  which  he  replied, 
"Bad!  bad!  I  am  done  for!"  On 
moving  him  there  was  a  rush  of  air 
from  his  wound.  Upon  hope  of  his 
recovery  being  expressed  the  declar- 
ant said  that  he  would  die  before 
morning;  that  he  was  shot  in  the 
side.  It  was  held  that  his  dying 
declarations  Avere  admissible. 

In  Kehoe  v.  Com.,  85  Pa.  St.  127, 
the  declarant  said :  "  It  is  all  up 
with  me ;  I  will  never  get  over  it." 
Thereupon  he  made  certain  declara- 
tions, and  two  days  afterwards  died. 
It  was  held  that  a  sufficient  predicate 
was  laid  for  the  admission  of  his 
declaration. 

In  Simons  v.  People.  150  111.  66,  36 
N.  E.  1.019,  where  the  declarant  died 
from  the  administration  of  strych- 
nine, one  convulsion  had  followed 
another  for  over  an  hour,  and  each 
succeeding  one  with  greater  severity, 
and  twenty-five  minutes  before  her 
death  she  declared,  "  I  believe  it  will 
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to  heaven  when  he  died  f^  and  other  miscellaneous  statements 
set  forth  in  the  note.****  It  has  been  declared  that  there 
is    no    material     difference     between     a     statement     made    bv     a 


kill  me,"  and  implored  her  sister  not 
to  leave  her,  whereupon  she  made  a 
dying  statement.  It  was  held  that  a 
sufficient  predicate  was  laid  for  the 
admission  of  such  statement. 

Statement  Based  on  Doctor's  Ad- 
vice. —  In  Fuqua  v.  Com.,  24  Ky.  L. 
Rep.  2,204,  JT,  S.  W.  782,  the  declar- 
ant stated  that  he  felt  he  was  going 
to  die,  and  that  the  doctor  had  told 
him  so.  He  was  suffering  from  a 
wound,  necessarily  mortal,  and  was 
so  weak  as  to  be  hardly  able  to  move 
in  bed,  and  was  able  to  talk  only 
with  great  difficulty.  It  was  held 
that  it  sufficiently  appeared  that  he 
knew  he  was  going  to  die. 

Where  Declarant  Was  Physician. 
Evidence  that  the  decedent,  who  was 
a  physician,  expressed  his  conviction 
that  the  blow  he  had  received  would 
cause  a  clot  to  form  on  his  brain  and 
that  his  death  would  inevitably  oc- 
cur, and  that  he  directed  the  disposi- 
tion of  property  in  contemplation  of 
his  death,  which  occurred  some  three 
weeks  later,  sufficiently  shows  that 
he  had  abandoned  all  hope  of  life. 
Kirkham  v.  People,  170  111.  9,  48  N. 
E.  465. 

95.  Hall  V.  Com.,  89  Va.  171,  15 
S.  E.  517.  In  this  case,  although  the 
declarant  did  not  say  in  so  many 
words  that  he  believed  he  was  go- 
ing to  die,  the  court  attached  weight 
to  the  fact  that  he  spoke  of  dying 
and  said  that  he  wanted  to  go  to 
heaven  when  he  died,  and  after  con- 
sidering all  the  circumstances  held 
that  the  declarations  were  admissible. 
See  also  Lowry  v.  State,  12  Lea 
(Tenn.)  142,  in  which  case  the  court 
said  that  the  statement  of  the  dece- 
dent that  he  was  prepared  to  die  and 
was  going  to  rest,  was  equivalent  to 
a  declaration  that  he  was  about  to 
die. 

96.  Declaration  of  Decedent  That 
He  Was  About  to  Take  a  Long  Sleep. 
In  Lemons  v.  State,  97  Tenn.  560,  27 
S.  W.  552,  the  decedent  having  been 
advised  by  a  physician  that  he  could 
not  live,  and  having  said  that  he 
thought  he  was  going  to  die,  after- 
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wards  turned  over  and  remarked  that 
he  was  going  to  take  a  long  sleep, 
made  a  declaration  implicating  the 
defendant.  It  was  held  that  such 
declaration  was  admissible  and  that 
his  remark  that  he  was  going  to  take 
a  long  sleep  clearly  referred  to  his 
impending  dissolution. 

In  Com.  V.  Brewer,  164  Mass.  577, 
42  N.  E.  92,  the  declarant  at  the  time 
of  making  his  statement  said :  "  Oh, 
my  God,  must  I  die!"  Afterwards 
he  said :  "  Give  me  some  water,  for 
I  have  got  to  die."  It  was  held  that 
the  declarant's  rebellion  against  death 
suggested  by  his  words  was  not 
against  the  truth,  but  against  the 
hardship,  of  the  fact,  and  that  his 
declarations  were  admissible. 

Inquiry  as  to  Efficacy  of  Will  in 
Event  of  Recovery —  In  Allison  v. 
Com.,  91  Pa.  St.  17,  where  the  declar- 
ant had  stated  that  he  knew  that  he 
was  going  to  die  and  had  been  told 
by  his  physicians  that  there  was  no 
hope  for  him,  it  was  held  that  his 
declarations  were  admissible,  not- 
withstanding the  fact  that,  after  he 
had  executed  his  will,  he  inquired 
as  to  what  would  be  its  efficacy  in  the 
event   of   his   recovery. 

In  Richard  v.  State,  42  Fla.  528,  29 
So.  413,  the  declarant  after  being 
shot  requested  that  he  be  laid  down 
on  the  street  and  allowed  to  die, 
stating  at  the  time  that  he  was  shot 
through  and  through  and  could  not 
live ;  and  thereupon  made  a  declara- 
tion as  to  the  shooting.  It  was  held 
that  it  sufficiently  appeared  that  he 
apprehended  death. 

Expressions  by  Declarant  of  Mere 
Discouragement — In  Starr  v.  Com., 
97  Ky.  193,  30  S.  W.  397,  the  declar- 
ant had  said  that,  "  He  would  not 
get  well ;"  that  "  He  could  not  stand 
it  much  longer,"  and  that  "  He  could 
not  get  well ;  that  there  was  a  boy  he 
hated  to  die  and  leave ;  that  he  hated 
to  die  and  not  know  one  thing;  he 
would  like  to  know  what  made  Bill 
Starr  shoot  him,"  and  it  was  held 
that    these    were    expressions    rather 
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declarant  that  he  thought  he  would  die  and  a  statement  made  by 
him  that  he  did  not  think  he  would  get  well."^ 

(4.)  Expression  of  Expectation  of  Living.  —  It  is  well  settled  that 
evidence  that  the  declarant  at  or  about  the  time  of  maWng  the  decla- 
rations gave  expression  to  an  expectation  of  living  is  sufficient  to 
show  that  he  was  not  under  a  sense  of  impending  death,  and  that 


of  discouragement  than  of  a  convic- 
tion of  impending  death.  The  declar- 
ant had  survived  his  wound  for 
nearly  seven  months  and  had  not 
been  told  that  he  could  not  recover. 
It  was  held  that  there  was  no  suffi- 
cient predicate  laid  for  the  admis- 
sion of  his  declarations. 

Letter  Written  by  Husband  in 
Fear  of  Death  to  Wife.  —  In  State  v. 
Medlicott,  9  Kan.  257,  it  was  held 
that  because  the  following  letter  did 
not  clearly  say  that  when  it  was  writ- 
ten the  writer  had  lost  all  hope  of 
life,  it  was  not  admissible  in  evidence. 
"  Darling :  The  doctor,  I  mean  Dr. 
Medlicott  —  gave  me  a  quinine  pow- 
der Wednesday  night,  April  26.  The 
effects  are  these :  I  have  a  terrible 
sensation  of  a  rush  of  blood  to  the 
head,  and  my  skin  burns  and  itches. 
I  am  becoming  numb  and  blind.  I 
can  hardly  hold  my  pencil,  and  I 
cannot  keep  my  mind  steady.  Per- 
spiration stands  out  all  over  my 
body,  and  I  feel  terribly.  The 
clock  has  just  struck  eleven,  and 
I  took  the  medicine  about  10:30 
P.  M.  I  write  this  so  that  if  I  never 
see  you  again  you  may  have  my  body 
examined  and  see  what  the  matter  is. 
Good-bye,  and  ever  remember  my 
last  thoughts  were  of  you.  I  cannot 
see  to  write  more.  God  bless  you, 
and  may  we  meet  in  heaven. 

"  Your  loving  hubbie, 

"I.  M.  Ruth." 

97.  Jordan  v.  State,  82  Ala.  i,  2 
So.  460. 

Expression  of  Ignorance  as  to 
Whether  Declarant  Would  Get  Well. 
In  State  v.  Johnson,  26  S.  C.  152,  i 
S.  E.  510,  the  declarations,  as  taken 
down,  began  with  the  following 
question  from  a  justice :  "  Do  you 
think  you  will  get  well,  or  do  you 
think  it  will  kill  you?"  To  which 
the  answer  was :  "  I  don't  know.  1 
don't  think  I  will  ever  get  well.    The 


doctor  don't  tell  me  much."  It  was 
held  that  this  question  and  answer 
were  quite  sufficient  to  show  that  the 
deceased  had  no  hope  of  recovery  at 
the  time  even  when  considered  apart 
from  the  surrounding  circumstances 
and  that  the  answer  was  to  be  con- 
strued as  meaning  that  the  doctor 
gave  him  no  hope  and  that  he  did 
not  believe  that  he  would  recover. 

"  Expectation  "  Defined.  —  In  Peak 
V.  State,  50  N.  J.  L.  I79.  12  Atl.  701, 
the  declarant,  upon  being  asked 
whether  she  expected  to  get  well, 
said,  to  use  the  language  of  a  wit- 
ness :  "  No,  she  did  not  expect  to 
get  well,  but  she  would  like  to  get 
well."  It  was  held  that  such  expres- 
sions did  not  under  the  surrounding 
circumstances  indicate  a  conscious- 
ness that  death  was  absolutely  cer- 
tain and  was  close  at  hand,  and  that 
her  declarations  were  inadmissible. 
The  court  said :  "  Expectation  im- 
plies probability,  but  not  certainty;  we 
expect  the  probable  will  happen,  but 
we  know  the  certain  will  occur.  The 
words  used  by  her  convey,  in  their 
usual  and  natural  meaning,  that  there 
was  a  possibility,  but  not  a  probabil- 
ity, that  she  would  survive." 

In  Smith  v.  State,  9  Humph. 
(Tenn.)  9,  the  court  said:  "There 
is  a  great  difference  (and  it  is  this 
very  difference  upon  which  questions 
of  this  kmd  always  turn)  between 
being  satisfied  that  one  cannot  live 
and  being  satisfied  that  one  is  about 
to  die;  the  one  is  fear,  apprehension 
of  death;  the  other  despair,  certainty 
of  it;  the  one  fears  he  may  die,  the 
other  is  conscious  he  can't  live."  In 
this  case  the  only  evidence  that  the 
declarant  was  under  a  sense  of  im- 
pending death,  was  her  assertion  that 
she  was  satisfied  she  could  not  live, 
and  it  was  held  that  no  sufficient 
predicate  was  laid. 
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such  evidence  will  render  his  declarations  incompetent.^^     And  it 
has  been  declared  that  no  matter  how  strong  his  expression  of  the 


98.  Nelson  v.  State,  7  Humph. 
(Tenn.)  542,  in  which  case  the  de- 
clarant said  he  "  was  not  badly  hurt 
and  was  not  going  to  die."  It  was 
held  that  his  declarations  were  in- 
admissible, notwithstanding  the  fact 
that  he  was  very  greatly  deceived  as 
to  his  actual  condition,  because  his 
mind  at  the  very  moment  of  the 
declaration  according  to  his  own  view 
of  the  case,  was  not  in  the  state  nec- 
essary by  law  to  make  his  expres- 
sions admissible  as  evidence.  See 
also  Baker  v.  Com.,  20  Ky.  L.  Rep. 
i>778,  50  S.  W.  54.  Compare.  —  Peo- 
ple V.  Weaver,  108  Mich.  649,  66  N. 
W.  567. 

In  Rex  V.  Megson,  4  Car.  &  P. 
418,  these  facts  appeared :  Two  days 
before  the  death  of  the  decedent,  the 
surgeon  told  her  she  was  in  a  very 
precarious  state,  and  on  the  day  be- 
fore her  death,  when  she  had  become 
much  worse,  she  stated  to  the 
surgeon  that  she  found  herself  grow- 
ing worse,  and  that  she  had  been  in 
hopes  she  would  have  got  better,  but 
as  she  was  getting  worse,  she 
thought  it  her  duty  to  mention  what 
had  taken  place.  Immediately  after 
this  she  made  a  statement,  which  was 
rejected  when  offered,  as  it  did  not 
sufficiently  appear  that  at  the  making 
of  it  the  deceased  was  without  hope 
that  she  would  recover.  Cited  in 
People  V.  Taylor,  59  Cal.  640. 

If  He  lived  Two  or  Three  Days  He 

Expected  to  Get  Well In  People  v. 

Ah  Dat,  49  Cal.  652,  it  was  held  that 
the  declaration  was  not  admissible, 
because  the  evidence  was  undisputed 
that  immediately  prior  to,  and  at  the 
time  of,  making  the  alleged  declara- 
tion the  decedent  stated,  in  effect, 
that  if  he  lived  two  or  three  days, 
he  expected  or  hoped  to  get  well. 

That  She  Had  No  "  Present  Hope." 
In  Reg.  V.  Jenkins,  i  Crim.  Cas.  191, 
the  decedent  said  originally  that  "  she 
had  no  hope  at  present."  The  clerk 
put  down  "  that  she  had  no  hope." 
She  said  in  effect,  when  the  state- 
ment was  read  over  to  her,  "  No, 
that  is  is  not  what  I  said,  nor  what 
I  mean.  I  mean  that  at  present  I 
have  no  hope."    All  the  court  were 
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of  the  opinion  that  the  evidence  was 

inadmissible.     Cited  in  State  v.  Med- 
licott,  9  Kan.  257. 

If  Pain  Did  Not  Cease  He  Could 
Not  Stand  it  Much  Longer.  —  In 
State  V.  Phillips,  118  Iowa  660,  92 
N.  W.  876,  the  declarant  said  on  sev- 
eral occasions :  "  I  can't  stand  it  if 
this  pain  does  not  leave  me  soon." 
Again,  "  If  the  pain  does  not  leave 
me  I  can't  stand  it  much  longer."  A 
witness  was  asked  the  following 
question :  "  What  did  he  say  to  you 
a  short  time  before  he  died,  about 
dying  —  as  to  whether  or  not  he  ex- 
pected to  die."  The  answer  of  the 
witness  was :  "  He  suffered  so  bad 
he  could  not  stand  it.  He  must  die." 
It  was  held  that  an  insufficient  foun- 
dation was  laid  to  warrant  the  ad- 
mission of  his  statements. 

Declaration  of  Decedent  That  He 
"Was  Not  a  "  Quitter."  —  In  State  v. 
Young,  104  Iowa  730,  74  N.  W.  693, 
where  it  appeared  that  the  declarant 
had  been  advised  that  he  was  going 
to  die  and  he  himself  said  that  he 
expected  to  die,  it  was  held  that  the 
evidence  justified  the  court  in  the 
conclusion  that  his  declarations  were 
made  with  the  understanding  that  he 
was  in  extremis,  notwithstanding  the 
fact  that  he  said  that  he  was  not  a 
"  quitter." 

"I  May  Get  Over  It  and  I  May 
Not."  —  In  Whitaker  v.  State,  79  Ga. 
87,  3  S.  E.  '403,  the  declarant  said. 
"  Well,  I  am  shot ;  I  may  get  over  it 
and  I  may  not ;"  the  witness  said 
that  it  seemed  from  the  way  he  spoke 
"  that  he  meant  they  thought  he  was 
going  to  die."  To  another  witness 
the  declarant  said,  "  I  may  die ;  I  do 
not  think  I  will  ever  get  over  this. 
I  may  live  but  it  is  a  doubtful  case." 
It  was  held  that  it  did  not  suffi- 
ciently appear  that  the  declarant  was 
conscious  that  he  was  in  the  article 
of  death. 

"  Who  Knows  But  I  May  Get  Well." 
In  Jackson  v.  Com.,  19  Gratt.  (Va.) 
656,  the  declarant  when  told  by  the 
attendant  that  he  had  had  a  "  good 
nap,"  replied  "  Yes,"  and  remarked, 
"  Who  knows  but  I  may  get  well." 
It  was  held  that  this  certainly  im- 
plied the  existence  in  his  mind  of  a 
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certainty  of  death  may  have  been,  if  there  be  any  evidence  of  hope 
in  the  language  or  actions  of  the  declarant,  his  declarations  should 
be  rejected.''^  Thus  it  has  been  held  that  written  dying  declarations 
should  not  be  received  in  evidence  where  there  are  recitals  therein 
which  show  that  the  declarant  did  not  believe  that  he  was  in  immedi- 
ate danger  of  death.^ 

c.  Advice,  Information  and  Encouragement  Given  Declarant. 
(1.)  Where  Declarant  Was  Not  Advised  That  He  Was  Dying.  —  That  the 
declarant  had  not  been  advised  by  his  physician  that  he  was 
dying  or  would  die  is  a  circumstance  to  be  considered  in  deter- 
mining whether  or  not  he  was  under  a  sense  of  impending  death,  but 
it  is  well  settled  that  the  declarations  are  not  necessarily  inadmissible 
by  reason  of  that  fact,-  although  in  occasional  cases  the  court  has 
attached  importance  to  the  fact  that  the  declarant  had  not  been 
given  medical  advice  that  he  was  dying.^ 

(2.)  Where  Declarant  Was  Advised  That  He  Was  Dying.  —  It  is  always 
competent  to  show  that  the  decedent,  before  making  the  declarations 
in  question,  was  advised  by  his  physician  that  he  would  die;  and 
although  in  giving  weight  to  such  evidence  it  is  necessary  to  consider 


possibility,  if  not  a  probability,  of 
recovery,  and  that  his  declarations 
were  inadmissible. 

Where  Declarant  Asked  Physician 
if  He  Could  Help  Her —  In  Johnson 
V.  State,  17  Ala.  618,  the  evidence  as 
to  the  declarant's  sense  of  impending 
death  was  ample,  except  for  the  fact 
that  it  appeared  that  she  had  asked 
her  physician  if  he  could  help  her, 
and  was  told  by  him  that  he  thought 
that  he  could.  It  was  held  that,  un- 
der the  circumstances,  the  dying  dec- 
laration was  admissible  as  such  re- 
quest for  medical  help  indicated  no 
more  than  a  hope  of  present  ease  or 
relief.  Distinguishing  Rex  v.  Fagent, 
7  Car.  &  P.  238. 

99.     :Morgan  v.  State,  31   Ind.  I93- 

Conflicting  Actions  and  Expres- 
sions as  to  Hope  of  Living —  Though 
the  decedent  may  have  expressed 
himself  and  have  acted  in  such  way 
as  to  indicate  that  he  had  no  hope 
or  expectation  that  he  would  live,  yet 
if  he  afterwards  so  expressed  him- 
self as  to  indicate  a  hope,  his  state- 
ments in  relation  to  the  contest  in 
which  he  was  struck  are  not  to  be 
admitted  in  evidence  as  dying  decla- 
rations. Jackson  v.  Com.,  19  Gratt. 
(Va.)   656. 

1.  People  V.  Hodgdon,  55  Cal.  72, 
36  Am.  Rep.  30.  In  this  case  a  paper 
was  oflfered  and  admitted  in  evidence 


as  a  dying  statement  which  began  in 
these  words :  "  Believing  that  I  am 
very  near  death  and  that  I  may  not 
recover,"  etc.  It  was  held  that  the 
admission  of  such  declaration  was 
error  because  it  showed  on  its  face 
that  the  declarant  had  not  abandoned 
all  hope  of  recovery.  See  also  State 
V.  Gill,  14  S.  C.  410,  in  which  case  a 
witness  was  not  permitted  to  testify 
as  to  the  declarations  made  by  the 
decedent  because  he  prefaced  them 
with  the  words  "  if  I  die."  See 
further  People  v.  Taylor,  59  Cal.  640. 

2.  Newberry  v.  State.  68  Ark.  355, 
58  S.  W.  351.  67  Am.  St.  Rep.  929; 
Watson  V.  State,  63  Ind.  548;  State 
V.  Schmidt,  72,  Iowa  469,  35  N.  W. 
590;  State  V.  Nash,  7  Iowa  .■^47: 
People  V.  Grunzig,  I  Park.  Crim. 
Rep.   (N.  Y.)  299. 

Where  Attending  Physician  Did 
Not  Think  Wound  Necessarily  Fatal. 
The  fact  that  the  attending  physician 
says,  in  his  testimony,  that  after  ex- 
amining the  declarant's  wound  he 
did  not  think  it  would  be  necessarily 
fatal,  does  not  affect  the  question  un- 
less it  appears  that  he  expressed  such 
opinion  to  the  declarant.  State  v. 
Banister,  5  S.  C.  290,  14  S.  E.  678. 

3.  May  v.  State,  55  Ala.  39 ;  Digby 
V.   People,   113  111.   123.  55  Am.  Rep. 

.  402 ;   Starr  v.   Com.,  97   Ky.   193.  30 
S.  W.  397- 
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the  particular  circumstances  of  each  case,  it  may  be  stated  as  a 
general  rule  that  the  court  will  attach  great  importance  to  such  evi- 
dence, and  that  the  natural  tendency  thereof  will  be  to  influence  the 
court  to  hold  that  the  declarations  were  made  under  the  sense  of 
impending  death.* 


4.  United  States.  —  See  Mattox  v. 
United  States,  146  U.  S.  140;  Kelly 
V.  United  States,  27  Fed.  616. 

Alabama.  —  Oliver  v.  State,  17  Ala. 
587. 

California.  —  People  v.  Lem  Dea, 
132  Cal.  199,  64  Pac.  265:  People  v. 
Havves,  98  Cal.  648,  33  Pac.  791 ; 
People  V.  Bemmerly,  87  Cal.  117,  2^ 
Pac.  266;  People  v.  Farmer.  77  Cal. 
I,  18  Pac.  800;  People  v.  Brady,  72 
Cal.  490,  14  Pac.  202 ;  People  v.  Gray, 
61  Cal.  164,  44  Am.  Rep.  549;  People 
v.  Sanchez,  24  Cal.  17;  People  v. 
Dobbins,  138  Cal.  694   72  Pac.  339. 

Georgia.  —  Walton  v.  State,  79  Ga. 
446,  5  S.  E.  203. 

Illinois.  —  Hagenow  v.  People,  188 
III.  545,  59  N.  E.  242;  Murphy  v. 
People,  37  111.  447. 

loix'a.  —  State  v.  Young,  104  Iowa 
730,  74  N.  W.  693;  State  v.  Murdy, 
81  Iowa  603,  47  N.  W.  867;  State  v. 
Leeper,  70  Iowa  748,  30  N.  W.  501 ; 
State  V.  McKnight,  119  Iowa  79,  93 
N.  W.  63;  State  v.  Baldwin,  79  Iowa 
714,  45  N.  W.  297,  in  which  case  the 
physician  advised  the  declarant  that 
her  symptoms  were  just  as  bad  as 
they  could  be,  but  that  he  would  do 
everything  that  he  could  for  her,  and 
that  she  might  die  at  any  time. 

Kansas.  —  State  v.  Furney,  41  Kan. 
115.  21  Pac.  213,  13  Am.  St'.  Rep.  262. 

Kentucky.  —  Peoples  v.  Com.,  87 
Ky.  487,  9  S.  W.  509,  810;  Burton  v. 
Com.,  24  Ky.  L.  Rep.  1,162,  70  S.  W. 
831 ;  Pennington  v.  Com.,  24  Ky.  L. 
Rep.  321,  68  S.  W.  451;  Doolin  v. 
Com.,  16  Ky.  L.  Rep.  189,  27  S.  W. 
I ;  Polly  V.  Com.,  15  Ky.  L.  Rep.  502, 
24  S.  W.  7. 

Massachusetts.  —  Com.  v.  Roberts, 
108  Alass.  296. 

Michigan.  —  People  v.  Lonsdale,  122 
Mich.  388,  81  N.  W.  277;  People  v. 
Weaver,  108  Mich.  649,  66  N.  W. 
567. 

Missotiri.  —  State  v.  Parker,  172 
Mo.  191,  72  S.  W.  650;  State  v.  Wil- 
son, 121  Mo.  434,  26  S.  W.  357;  State 
V.  Nocton,  121  Mo.  537,  26  S.  W. 
551;  State  V.  Umble,  115  Mo.  452,  22 

Vol.  IV 


S.  W.  378;  State  V.  Nelson,  loi  Mo. 
464,  14  S.  W.  712;  State  V.  Draper, 
65  Mo.  335,  27  Am.  Rep.  287. 

New  York.  —  Brotherton  v.  People, 
75  N.  Y.  159,  affirming  14  Hun  486; 
People  V.  Burt,  51  App.  Div.  106,  64 
N.  Y.  Supp.  417.  See  also  People  v. 
Green,  i   Park.  Crim.  11. 

Pennsylvania.  —  Allison  v.  Com., 
99  Pa.  St.  17 ;  Kehoe  v.  Com.,  85  Pa. 
St.  127. 

Tennessee.  —  Lemons  v.  State,  97 
Tenn.  560,  37  S.  W.  552;  Baxter  v. 
State,  15  Lea  657. 

Texas.  —  Sims  v.  State,  36  Tex. 
Crim.  154,  36  S.  W.  256;  Higsmith 
V.  State,  41  Tex.  Crim.  32,  50  S.  W. 
723,  51  S.  W.  919;  Pierson  v.  State, 
21  Tex.  App.  14,  17  S.  W.  468. 

Virginia.  —  Bull  v.  Com.,  14  Gratt. 
613- 

Washington.  —  State  v.  Baldwin. 
15  Wash.  15,  45   Pac.  650. 

Statement  of  Physician  That  De- 
clarant '•  Would  Probably  Die." In 

People  V.  Fuhrig,  127  Cal.  412,  59 
Pac.  693,  the  court  declared  that  it 
did  not  attach  any  weight  to  the 
statement  made  by  the  doctor  to  the 
declarant  that  she  "would  probably 
die."  The  court  said :  "  The  usual 
and  ordinary  effect  of  such  a  state- 
ment by  a  doctor  to  a  patient  would 
be  to  infuse  in  his  mind  a  hope,  a 
possibility  at  least,  of  recovery. 
Such  a  statement  would  naturally  in- 
dictate  that  the  doctor  himself  still 
had  hopes  of  the  patient's  recovery." 
Where  Declarant  Was  Told  That 
There  Was  No  Show  for  Him.  —  In 
Mattox  V.  United  States,  146  U.  S. 
140,  declarant  had  received  three 
wounds  of  great  severity  and  he  asked 
his  attending  physician  for  his  opin- 
ion and  was  told  that  the  chances 
were  all  against  him  and  that  there 
was  no  show  for  him  at  all.  It  was 
held  that  a  sufficient  predicate  was 
laid  for  the  admission  of  declarations 
in  favor  of  defendant. 

Advice  of  Physician  Not  of  Itself 
Sufficient.  —  In  Young  v.  State,  95 
Ala.  4,   10   So.   913,   the    court   said: 


DVIXG  DECLARATIONS. 


969 


(3.)  Where  Declarant  Was  Given  Reassuring  Advice.  —  Although  the 
court  will  consider  evidence  that  the  declarant's  physician  endeav- 
ored to  encourage  him  and  instill  in  him  hope  of  recovery,  little 
importance  will  be  attached  to  such  evidence  as  compared  with 
evidence  as  to  the  dangerous  condition  of  the  declarant  and  his 
actions  and  words,  indicating  that  he  thought  that  he  was  dying,  and 
the  cases  disclose  that  a  sense  of  impending  death  can  often  and 
readily  be  proven,  notwithstanding  encouragement  held  out  to  the 
declarant  by  his  medical  advisers  f  and  what  has  been  just  said  with 
reference  to  encouragement  given  to  the  declarant  by  his  physician 
is  equally  applicable  to  assurances  which  members  of  his   family 


"  It  nowhere  appears  diat  deceased 
expressed  the  behef  that  he  was  mor- 
tally wounded,  and  there  is  nothing 
to  show  that  his  confidence  in  the 
opmion  of  his  physician  was  of  that 
degree  that  an  expression  of  opinion 
by  him  to  the  deceased  that  he  '  was 
going  to  die,'  was  of  itself  sufficient 
to  convince  the  deceased  of  its 
truth." 

In  Westbrook  v.  People,  126  111.  81, 
18  N.  E.  304,  the  declarant  was  told 
by  his  doctor  that  he  had  a  very  seri- 
ous and  dangerous  wound,  that  the 
chances  were  against  his  recovery 
and  that  he  might  not  live  an  hour. 
It  was  held  that  these  statements 
contained  expressions  upon  which  the 
declarant  might  base  hopes  and  that 
they  implied  that  his  physician  did 
not  regard  his  case  as  hopeless ;  and 
considering  other  circumstances  of 
the  case,  it  was  held  that  the  decla- 
rations were  not  admissible. 

5.  Reg.  V.  Peel,  2  Post.  &  F.  21; 
Rex  V.  ■\Iosley.  i  "SI.  &  C.  97- 

Alabama.  —  Hussey  v.  State,  87 
Ala.  121 ;  Johnson  v.  State,  17  Ala. 
618. 

Florida.  —  Richard  v.  State,  42 
Fla.  528,  29  So.  413. 

Georgia.  —  Wheeler  v.  State,  112 
Ga.  43,  37  S.  E.  iz6;  Nesbit  v.  State, 
43  Ga.  238. 

Indiana.  —  See  also  Doles  v.  State, 
97  Ind.  555-       ^ 

Kentucky.  —  Stephens  v.  Com.,  20 
Ky.  L.  Rep.  544,  47  S.  W.  229. 

Maryland.  —  Worthington  v.  State, 
92  Md.  222,  48  Atl.  355,  84  Am.  St. 
Rep.  506,  56  L.  R.  A.  352. 

Mississippi.  —  See  INIcDaniel  v. 
State,  8  Smed.  &  M.  401,  47  Am.  Dec. 

93- 

New  York.  —  People  z'.  Grunzig,  1 

Park.  Crim.  Rep.  299. 


Korth  Carolina.  —  State  v.  Mills, 
91  N.  C.  581. 

Texas.  —  Meyers  v.  State,  2>2>  Tex. 
Crim.  204,  26  S.  W.  196. 

Virginia.  —  Swisher  v.  Com.,  26 
Gratt.  963,  21  Am.  Rep.  330;  Hill  v. 
Com.,  2  Gratt.  594. 

Washington.  —  People  v.  Simpson, 
48  IMich.  474,  12    N.  W.  662. 

Friend  Told  Declarant  That  Doctor 
Had  Hopes  of  Him. —  In  State  v. 
Caldwell.  115  N.  C.  794,  20  S.  E.  523, 
it  was  held  that  the  condition  of  the 
declarant,  his  statement  that  he  could 
not  live  with  his  head  crushed,  and 
the  fact  that  one  of  the  witnesses 
told  him  that  he  thought  he  would 
die,  constituted  a  sufficient  showing 
to  authorize  the  admission  of  his 
declarations,  notwithstanding  the  fact 
that  another  witness  told  the  declar- 
ant just  before  the  doctor  saw  him, 
that  the  doctor  had  hopes  of  him. 

Physician  Promised  Present  Ease 
or  Relief —  Where  there  is  compe- 
tent evidence  that  the  declarant  had 
a  sense  of  impending  death,  it  is  im- 
material that  she  applied  to  her  physi- 
cian for  relief  and  that  he  stated  that 
he  thought  that  he  could  help  her,  as 
such  request  for,  and  promise  of,  help 
referred  to  nothing  beyond  present 
ease  or  relief.  Johnson  v.  State,  17 
Ala.  618. 

Declarant's  Reply  to  Doctor's  En- 
couragement  In  Richard  v.  State, 

42  Fla.  528,  29  So.  413.  the  court 
said:  "The  fact  that  the  attending 
physicians  tried  to  encourage  him  by 
telling  him  his  wounds  were  not  seri- 
ous, taken  in  connection  with  his 
reply,  does  not  show  that  he  had  any 
hope  of  recovery.  He  was  so  firm 
of  the  belief  that  he  was  going  to  die 
that  he  instantly  told  the  doctor,  who 

Vol.  IV 


970 


DYING  DECLARATIONS. 


or  his  friends  may  have  given  him ;  where  it  appears  that  the  declar- 
ant disagreed  with  his  family  or  friends  and  believed  that  he  was 
dying,  notwithstanding  what  they  may  have  told  him,  the  declara- 
tions are  admissible  in  evidence.^  But  if  it  appears  clearly  that  the 
physician's  efforts  to  encourage  the  declarant  were  successful,  and 
that  as  a  result  of  such  reassuring  advice  the  declarant  had  hopes  of 
recovery,  the  declarations  will  not  be  admitted,  notwithstanding  the 
fact  that  the  declarant's  condition  was  in  fact  hopelessJ 

d.  Nature  of  Declarant's  Injury,  Physical  Condition,  Etc.  —  The 
court  will  hear,  and  give  weight  to,  evidence  as  to  the  character  of 
the  wound  or  injury  which  had  been  inflicted  upon  the  declarant ; 
as  to  his  state  of  health,  as  respects  whether  he  was  sinking  or  not ; 
as  to  whether  or  not  he  made  manifestations  of  extreme  suffering; 


tried  to  encourage  him,  that  he  would 
die." 

Contra.  —  In  Peak  v.  State,  50 
N.  J.  L.  179,  12  Atl.  701,  the  declar- 
ant was  told  by  her  physician  that 
"  she  was  liable  to  die  at  any  mo- 
ment." She  was  further  told  that 
she  could  only  live  through  an  op- 
eration. It  was  held  that  it  was  im- 
possible to  believe  what  the  doctor 
said  to  her  left  her  without  hope. 
The  court  said :  "  He  told  her  that 
she  might  die  at  any  moment,  but  he 
did  not  say  it  was  certain  that  she 
would  die ;  but,  on  the  contrary,  told 
her  there  was  one  hope,  and  that  was 
in  an  operation,  that  was  to  be  per- 
formed in  a  short  time.  I  find  no 
case  when  a  hope  has  been  expressed 
by  the  surgeon  to  the  patient  in 
which  the  declarations  of  such  patient 
have  been  held  admissible.  The  de- 
cisions are  all  to  the  contrary." 

6.  Alabama.  —  Jordan  v.  State,  81 
Ala.  20,  I  So.  577;  Jordan  v.  State, 
82  Ala.  I,  2  So.  460;  Hussey  v.  State, 
87  Ala.  121,  6  So.  420;  Faire  v.  State, 
58  Ala.   74. 

California.  —  People  v.  Farmer,  yy 
Cal.  I,  18  Pac.  800.  See  also  People 
V.  Abbott,    (Cal.),  4  Pac.  769. 

Indiana.  —  Watson  v.  State,  63  Ind. 
548. 

Iowa.  —  State  v.  Young,  104  Iowa 
730,  74  N.  W.  693;  State  V.  Schmidt, 
y^  Iowa  469,  35  N.  W.  590. 

Massachusetts.  —  Com.  v.  Roberts, 
108  Mass.  296. 

Texas.  —  Crockett  v.  State,  (Tex. 
Crim.),  yy  S.  W.  4;  Keaton  v.  State, 
41  Tex.  Crim.  621,  57  S.  W.  1,125. 

7.  Walker   v.    State,   52   Ala.    192. 
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In  this  case  it  appeared  that  a  physi- 
cian endeavored  to  encourage  the  de- 
clarant and  buoy  him  up  by  referring 
to  men  who  had  been  wounded  in 
battle  and  who  had  recovered,  etc. 
In  response  to  such  encouragement 
the  declarant  said  that  he  knew  that 
he  would  die  and  requested  a  min- 
ister of  the  gospel  be  sent  for,  which 
was  done.  Upon  being  questioned 
about  the  circumstances  of  the  dif- 
ficulty, he  replied  that  he  was  suffer- 
ing and  would  talk  more  about  it 
after  awhile.  It  was  held  that  such 
remark  indicated  it  was  not  improb- 
able that  he  had  begun  to  hope,  as  a 
result  of  the  encouragement  of  his 
physician,  and  that  upon  such  show- 
ing, statements  afterwards  made  by 
him  were  not  admissible  as  dying 
declarations.  See  also  State  v. 
Weaver,  57  Iowa  730,  11  N.  W.  675. 
Advised  That  His  Wound  Was  Not 

Necessarily     Mortal In      Rex     v. 

Christie,  Car.  C.  L.  232,  O.  B.  1821, 
it  appeared  that  the  decedent  inquired 
of  the  surgeon  if  his  wound  was 
necessarily  mortal.  He  was  told  that 
recovery  was  just  possible  and  that 
there  had  been  an  instance  where  a 
person  had  recovered  from  such  a 
wound,  he  said  "  I  am  satisfied." 
After  this  he  made  a  statement  which 
was  rejected  by  Abbott,  C.  J.,  and 
Park,  C.,  as  a  dying  declaration  be- 
cause it  did  not  appear  that  the  de- 
cedent thought  himself  at  the  point 
of  death,  for  having  been  told  that 
the  wound  was  not  necessarily  mor- 
tal, he  might  still  have  had  a  hope  of 
recovery.  Cited  in  People  v.  Taylor, 
59  Cal.  640. 
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and,  ill  short,  as  to  whether  or  not  the  declarant  had  those  symptoms 
which  usually  precede  and  accompany  death. ^ 

Thus  weight  will  be  given  to  evidence  that  the  wound  which  had 
been  inflicted  upon  the  declarant  was  of  such  a  character  that  it 
would  naturally  cause  in  his  mind  great  apprehension  that  it  might 


8.     England.  —  Rex   v.    Woodcock, 

1  Leach  C.   C.  500 ;   Rex  v.  Dingier, 

2  Leach  C.  C.  563 ;  Rex  v.  John,  i 
East  P.  C.  357,  which  cases  were 
cited  in  Vass  v.  Com.,  3  Leigh  (Va.) 
786.  24  Am.  Dec.  695. 

United  States.  —  Mattox  v.  United 
States,  146  U.  S.  140. 

Alabama.  —  Daughdrill  v.  State, 
113  Ala.  7,  21  So.  378,  35  L.  R.  A. 
306;  Justice  V.  State,  99  Ala.  180,  13 
So.  658;  McQueen  v.  State,  94  Ala. 
50,  10  So.  433 ;  Shell  V.  State.  88  Ala. 
14,  7  So.  40;  Hussey  v.  State,  87 
Ala.  121,  6  So.  420;  Anderson  v. 
State,  79  Ala.  5 ;  Johnson  v.  State, 
47  Ala.  9;  Oliver  v.  State,  17  Ala. 
587;  Johnson  v.  State,  17  Ala.  618; 
Fuller  V.  State,  117  Ala.  36,  23  So. 
688,  in  which  case  the  declarant  had 
been  mortally  wounded  with  a  knife 
and  was  so  faint  and  weak  that  he 
was  unable  to  stand. 

California.  —  People  v.  Lem  Deo, 
132  Cal.  199,  64  Pac.  265 ;  People  v. 
Sanchez,  24  Cal.  17;  People  v.  Lee, 
17  Cal.  76.  See  also  People  v.  Ab- 
bott, (Cal.),  4  Pac.  769. 

Georgia.  —  Young  v.  State,  1 14 
Oa.  849,  40  S.  E.  1,000;  Dumas  v. 
State.  62  Ga.  58;  Campbell  v.  State, 
II  Ga.  353. 

Indiana.  —  Jones  f.  State,  71  Ind. 
66;  Watson  v.  State,  63  Ind.  548. 

lozva.  —  State  v.  Phillips,  118  Iowa 
660,  92  N.  W.  876;  State  V.  Murdy, 
81  Iowa  603,  47  N.  W.  867;  State  v. 
Schmidt,  73  Iowa  469,  35  N.  W.  590. 

Kansas.  —  State  v.  Aldrich,  50 
Kan.  666,  32  Pac.  408. 

Kentucky.  —  Starr  v.  Com.,  97  Ky. 
193.  30  S.  W.  397;  Com.  V.  Matth- 
ews, 89  Ky.  287,  12  S.  W.  333;  Peo- 
ples V.  Com.,  87  Ky.  487,  9  S.  W. 
509,  810;  Fuqua  V.  Com.,  24  Ky.  L. 
Rep.  2.204,  73  S.  W.  782;  Arnett  v. 
Com.,  24  Ky.  L.  Rep.  1,440,  71  S.  W. 
635 ;  Pennington  z'.  Com.,  24  Ky.  L. 


Rep.  321,  68  S.  W.  451 ;  Burton  v. 
Com.,  24  Ky.  L.  Rep.  1,162,  70  S.  W. 
831 ;  Green  v.  Com.,  13  Ky.  L.  Rep. 
897,  18  S.  W.  515;  Baker  v.  Com.,  20 
Ky.  L.  Rep.  1,778,  50  S.  W.  54;  Nor- 
fleet  V.  Com.,  17  Ky.  L.  Rep.  i,i37» 
33  S.  W.  938;  McHargess  v.  Com., 
15  Ky.  L.  Rep.  323,  23  S.  W.  349. 

Louisiana.  —  State  v.  Black,  42  La. 
Ann.  861,  8  So.  594;  State  v.  Keenan, 
38  La.  Ann.  660;  State  v.  Cooper,  32 
La.  Ann.  1,084;  State  v.  Scott,  12 
La.  Ann.  274. 

Maryland.  —  Worthington  v.  State, 
92  Md.  222,  48  Atl.  355,  84  Am.  St. 
Rep.  506,  65  L.  R.  A.  352. 

Miehigan.  —  People  v.  Knapp,  26 
Mich.  112. 

Missouri.  —  State  v.  Evans,  124 
Mo.  397,  28  S.  W.  8;  State  v.  Noc- 
ton,  121  Mo.  537,  26  S.  W.  551;  State 
v.  Kilgore,  70  Mo.  546. 

New  York.  —  People  v.  Smith,  172 
N.  Y.  210,  64  N.  E.  814. 

North  Carolina.  —  State  v.  Finley, 
118  N.  C.  1,161,  24  S.  E.  495- 

Oregon.  —  State  v.  Fletcher,  24  Or. 
295,   33   Pac.    575- 

Pennsylvania.  —  Allison  v.  Com., 
99  Pa.  St.  17;  Small  v.  Com.,  91  Pa. 
St.  304;  Sullivan  v.  Com.,  93  Pa. 
St.  284:  Kchoe  z:  Com.,  85  Pa.  St. 
127;  Kilpatrick  v.  Com.,  31  Pa.  St. 
198;  Com.  V.  Murray,  2  Ashm.  41. 

Tennessee.  —  ]\Ioore  v.  State,  96 
Tenn.  209,  33  S.  W.  1,046;  Baxter  v. 
State,  IS  Lea  657;  Curtis  v.  State,  14 
Lea  502;  Anthony  v.  State,  Meigs 
265,  33  Am.  Dec.  143;  Brakefield  v. 
State,   I   Sneed  215. 

Ti'.ra.y.  —  Crockett  v.  State,  (Tex. 
Crim.),  77  S.  W.  4;  Keaton  v.  State, 
41  Tex.  Crim.  621,  57  S.  W.  1,125; 
Krebs  v.  State,  3  Tex.  App.  348- 

Virginia.  —  Hall  v.  Com.,  89  Va. 
171.  15  8.  E.  517- 

Washington.  —  State  v.  Power,  24 
Wash.  34,  63  Pac.  1,112. 
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be  fatal  f  and  likewise  the  court  will  consider  the  weakness  and 
emaciation  of  the  declarant." 

The  fact  that  the  declarant  sent  for  a  physician  will  not  be  taken 


9.  State  V.  Cantieny,  34  Minn.  I, 
24  N.  W.  458. 

Presumption  From  Fact  That  De- 
clarant Was  Actually  Dying. —  In 
John's  Case,  reported  in  i  East  P.  C. 
1,790  from  MSS.  of  Buller,  J.,  it  was 
ruled  "  that  the  evidence  of  the  state 
of  the  deceased's  health  at  the  time 
the  declarations  were  made  was  suf- 
ficient to  show  that  she  was  actually 
dying,  and  that  it  was  to  be  inferred 
from  it  that  she  was  conscious  of  her 
situation."  Cited  in  Anthony  v. 
State,  Meigs  (Tenn.)  265,  33  Am. 
Dec.  143.  See  also  People  v.  Lee, 
17  Cal.  76. 

Declaration  Made  by  Decedent 
While  She  Was  Burning.  —  In  Com. 
V.  Birriolo,  197  Pa.  St.  371,  47  Atl. 
355,  the  decedent  had  been  set  on 
fire  by  the  defendant.  It  was  held 
that  declarations  made  by  her  while 
she  was  burning  were  admissible. 

Declarant  Had  Been  Poisoned 
With  Strychnine —  In  State  v. 
Kuhn,  117  Iowa  216,  90  N.  W.  733, 
where  it  appeared  that  the  declarant 
had  been  poisoned  with  strychnine, 
the  court  gave  weight  to  evidence 
that  one  who  has  been  fatally  poi- 
soned with  that  drug  is  aware  when 
the  convulsions  come  on  that  he  is 
going  to  die.  See  also  Puryear  v. 
Com.,  83  Va.  51,  I  S.  E.  512,  in  which 
case  the  declaration  was  made  while 
the  decedent  was  in  the  agonies  of 
terrible  death,  such  as  is  caused  by 
strychnine  poisoning,  going  con- 
stantly into  spasms,  her  body  being 
drawn  backwards,  her  eyes  rolling  up 
and  her  teeth  biting  freely  the  blood 
from  her  tongue  and  lips.  During 
her  lucid  moments  she  would  cry 
out,  "  Ah,  I  am  going  to  die  and  I 
am  not  prepared."  It  was  held  that 
it  sufficiently  appeared  that  she  did 
not  entertain  any  hope  of  recovery. 

Declarant  Was  Bleeding  to  Death. 
In  Donnelly  v.  State.  26  N.  J.  L.  463, 
it  appeared  that  the  declarant  had 
received  a  most  dangerous  wound, 
inflicted  with  a  sharp  instrument  on 
the  left  side  of  the  neck  or  throat, 
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six  inches  in  depth,  his  oesopha^gus 
having  been  perforated  and  the  jug- 
ular vein  and  a  branch  of  the  carotid 
artery  having  been  severed.  It  fur- 
ther appeared  that  he  died  within  one 
and  one-half  hours ;  that  the  state- 
ment was  voluntarily  made,  imme- 
diately after  the  injury,  to  the  first 
person  that  he  spoke  to;  that,  in  fact, 
he  was  at  the  moment  of  making 
the  declaration  bleeding  to  death,  and 
that  the  declaration  was  made  within 
ninety  minutes  of  his  death  and  was 
preceded  by  a  statement  that  he  was 
murdered.  It  was  held  that  a  suffi- 
cient predicate  was  laid  for  the  ad- 
mission of  the   declaration. 

10.  State  V.  Fletcher,  24  Or.  295, 
23  Pac.  575,  in  which  case  it  ap- 
peared that  the  decedent  was  shot 
through  the  head,  and  that  the  decla- 
ration which  it  was  sought  to  intro- 
duce in  evidence  was  made  while  he 
was  in  a  semi-comatose  condition. 
Neither  the  physicians  nor  anyone 
else  gave  him  any  hope  of  recovery, 
and  at  times  he  exclaimed  that  he 
could  not  live.  The  court  said: 
"  W^hen  we  consider  these  circum- 
stances, and  his  physical  condition,  of 
which  he  was  manifestly  conscious, 
we  cannot  doubt  that  he  was  under 
a  sense  of  impending  death  at  the 
time  the  declarations  admitted  in  evi- 
dence were  made." 

Compare.  —  People  z:  Fuhrig,  127 
Cal.  412,  59  Pac.  693,  in  which  case 
it  was  declared  that  the  weakness 
and  emaciation  of  the  declarant  may 
or  may  not  be  an  important  circum- 
stance, according  to  the  facts  of  the 
particular  case.  Garroutte,  J.,  said : 
"  We  lay  aside  as  unimportant  the 
facts  that  she  was  emaciated  and  in  a 
weak  state.  Hardly  to  the  slightest 
degree  do  these  circumstances  tend 
to  prove  the  issue.  They  might  be 
quite  material  in  some  cases,  but  we 
do  not  appreciate  their  importance 
here."  In  this  case  the  declarant 
died  from  an  abortion. 

Declarant  in  Throes  of  Death. 
In   Nesbit   v.   State,  43  Ga.   238,  the 
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as  a  circumstance  tending  to  show  that  he  was  in  fear  of  death 
where  it  appears  that  all  that  he  desired  was  relief  from  pain." 

Retention  of  Physical  Energy  and  Strength  by  Declarant.  —  The  fact 
that  the  declarant  retained  his  physical  energy  and  strength  will  not 
necessarily  prevent  the  admission  of  the  declarations  or  overcome 
other  evidence  which  clearly  shows  that  they  were  made  under  a 
sense  of  impending  death. ^- 

e.  Declarant's  Demeanor.  —  (i.)  in  General. —  An  important  cir- 
cumstance to  be  considered  is  the  demeanor  of  the  declarant.'"^ 

(2.)  Manifestations  of  Feelings  of  Revenge.  —  A  finding  that  the 
declarant  was  acting  under  a  sense  of  impending  death  may  be  made, 


court,  in  admitting  the  declarations, 
gave  weight  to  the  fact  that  the  de- 
clarant was  dying  from  compression 
of  the  brain.  See  also  Lipscomb  v. 
State,  75  Miss.  559,  22,  So.  210. 

11.  State  V.  Kilgore,  70  JNIo.  546. 

12.  Jones  v.  State,  71  Ind.  66,  in 
which  case,  there  being  abundant  evi- 
dence that  the  declarations  were 
made  under  a  sense  of  impending 
death,  it  was  held  that  the  fact  that 
the  decedent  was  able,  at  the  time  the 
declarations  were  made,  to  get  up 
out  of  bed,  go  to  the  window  and 
explain  the  situation  and  go  back  to 
bed  without  assistance,  did  not  ren- 
der the  admissions  inadmissible,  al- 
though these  facts  were  proper  to  be 
taken  into  consideration  by  the  jury. 

Decedent  Followed  Defendant 
After  Being  Wounded.  —  Tn  ?i  [organ 
V.  State,  31  Ind.  193,  it  appeared  that 
the  declarant,  after  he  had  been 
wounded,  pursued  the  defendant  for 
a  quarter  of  a  mile,  and  until  he  lost 
sight  of  him.  The  court  gave  weight 
to  this  circumstance  as  showing  that 
declarations  made  shortly  afterwards 
were  not  made  under  a  sense  of  im- 
pending  death. 

Efforts    of    Declarant    to    Preserve 

His     Life Where     the      declarant, 

when  apparently  abandoned  to  his 
fate,  escapes  from  the  scene  of  vio- 
lence and  outrage  as  if  from  fear  of 
those  around  him  and  seeks  refuge 
and  security  for  his  life  by  placing 
a  river  between  himself  and  the  dan- 
ger he  apprehends  of  further  injury, 
such  facts  are  inconsistent  with  a 
consciousness  of  impending  death 
and  will  justify  the  court  in  refusing 


to    admit    the    declaration.     Dunn    v. 
State,  2  Ark.  229,  35  Am.  Dec.  54. 

That  Declarant  Long  Survived  His 
Wound — In  Starr  v.  Com.,  97  Ky. 
193,  30  S.  \V.  397,  the  fact  that  the 
decedent  had  survived  his  wound  for 
nearly  seven  months  was  regarded  as 
a  circumstance  unfavorable  to  the  ad- 
mission of  his   declarations. 

Absence  of  Necessarily  Fatal  In- 
juries. —  In  Edmondson  v.  State,  41 
Tex.  496,  there  was  an  absence  of  any 
necessarily  fatal  injuries  known  to 
be  such,  and  this  circumstance,  among 
others,  influenced  the  court  in  hold- 
ing that  no  sufficient  predicate  was 
made. 

13.  Stewart  v.  State,  2  Lea 
(Tenn.)  598,  in  which  case  the  de- 
clarant at  the  time  of  making  the 
declarations  was  cheerful  and  jest- 
ing and  it  was  held  that  they  were 
not  admissible.  See  also  Peak  v. 
State,  50  N.  J.  L.  i79.  12  Atl.  701, 
in  which  case  the  court  considered  as 
circumstances  adverse  to  the  admis- 
sion of  the  declarations  the  deced- 
ent's cheerfulness  during  the  inter- 
view comprising  her  declarations  and 
the  fact  that  she  imitated  a  cat  which 
meowed  while  she  was  talking  and 
smiled  at  her  effort;  also  the  further 
fact  that  she  received  her  aunt  with 
pleasant  surprise,  the  court  said: 
"  In  short,  there  was  not  the  faintest 
appearance  of  those  feelings  of  fear 
or  awe,  or  religious  resignation, 
which  are  so  generally  exposed  by 
women  when  they  know  that  they 
stand  in  the  very  shadow  of  death." 

Consideration  of  Declarant's  Brav- 
ery and  Firmness.  —  In  determining 
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notwithstanding  the  fact  that  he  had  at  intervals  manifested  feehngs 
of  revenge  toward  the  defendant.^* 

(3.)  Preparations  for  Death. —  (A.)  As  Respects  Worldly  Matters. 
The  court  will  consider,  as  tending  to  show  that  the  declarant  was 
under  a  sense  of  impending  death,  what  he  did  and  said  with 
reference  to  the  disposal  of  his  worldly  affairs,  the  management  and 
distribution  of  his  property,  the  care  and  maintenance  of  his  family, 
etc.,  and  as  a  general  rule  will  give  great  weight  to  such  evidence. ^^ 

Of  especial  importance  as  tending  to  show  a  sense  of  impending 
death  is  evidence  that  the  declarant  was  moved  by  the  seriousness 
of  his  condition  to  make  a  will  ;^'^  and  the  same  is  true  of  evidence 
that  the  declarant  made  requests  and  gave  directions  as  to  his 
funeral." 

However,  the  fact  that  the  declarant  was  silent  as  to  such  matters 
will  not  necessarily  persuade  the  court  that  he  was  not  under  a 
sense  of  impending  death,  because  such  silence  may  be  explained 
by  the  nature  of  the  declarant's  injuries,  and  the  gravity  of  his  condi- 
tion, which  may  have  been  such  as  to  have  prevented  him  from 
giving  attention  to  the  winding  up  of  his  affairs.^^ 


whether  or  not  the  declarant  was 
under  the  sense  of  impending  death, 
the  court  will  take  into  consideration 
the  fact  that  he  was  a  brave  man 
and  of  extraordinary  firmness.  Hill 
V.  Com.,  2  Gratt.  (Va.)  594. 

14.  Hill  V.  Com.,  2  Gratt.  (Va.) 
594.  Compare.  —  Young  v.  State,  95 
Ala.  4,  ID  So.  913,  in  which  case  the 
court  said:  "We  find  in  the  record 
another  statement  by  the  deceased, 
to  wit :  *  that  he  would  get  even  with 
him  (referring  to  the  defendant) 
when  he  got  up.'  No  question  is 
raised  on  this  latter  statement,  and 
it  is  not  shown  at  what  period  of  his 
illness  the  declaration  was  made ;  and 
we  refer  to  it  simply  to  show  that, 
notwithstanding  the  wound  and  the 
suffering  of  the  deceased,  he  ex- 
pected to  '  get  up.'  We  do  not  think 
the  predicate  in  this  case  was  suffi- 
cient to  authorize  the  introduction 
of  the  statements  of  deceased  as  dy- 
ing  declarations." 

15.  People  V.  Yokum,  118  Cal. 
437.  50  Pac.  686;  Kirkham  v.  People, 
170  111.  9,  48  N.  E.  465 ;  State  v. 
Nelson,  loi  Mo.  464,  14  S.  W.  712. 
See  also  People  v.  Abbott,  (Cal),  4 
Pac.  769;  People  v.  Sanchez,  24  Cal. 
17.  See  further  State  v.  Aldrich,  50 
Kan.  666,  32  Pac.  408,  in  which  case 
the  declarant  directed  a  child  to  take 


care  of  his  mother;  State  v.  Reed,  53 
Kan.  767,  S7  Pac.  174,  42  Am.  St. 
Rep.  322,  in  which  case  the  declarant 
requested  a  neighbor  to  act  as  guard- 
ian for  his  children,  gave  informa- 
tion about  his  life  insurance,  and 
directed  how  it  and  his  property 
should  be  applied ;  /n  re  Orpen,  86 
Fed.  760. 

In  Collins  v.  People,  194  111.  506, 
62  N.  E.  902,  the  evidence  failed  to 
show  that  the  decedent  at  any  time 
was  advised  that  she  was  going  to 
die,  or  that  she  expressed  her  belief 
that  she  would  die,  and  it  was  held 
that  no  sufficient  predicate  was  laid 
for  the  admission  of  her  declarations, 
although  she  did  express  concern 
about  her  children  in  the  event  of 
her  death,  and  asked  that  in  case  it 
should  take  place  certain  disposition 
might  be  made  of  them. 

16.  Donnelly  v.  State,  26  N.  J.  L. 
463  ;  Crockett  z:  State,  (  1  ex.  Crim.) , 
77  S.  W.  4 ;  State  v.  Eddon,  8  Wash. 
292,  36  Pac.  139. 

17.  Shell  V.  State,  88  Ala.  14,  7 
So.  40;  Watson  r.  State.  63  Ind.  548; 
Com.  V.  Cooper,  5  Allen  (Mass.)  49S:, 
81  Am.  Dec.  762;  State  v.  McMullin, 
170  Mo.  608,  71  S.  W.  221 ;  State  v. 
Jeswell,  22  R.  I.  136,  46  Atl.  405. 

18.  State  V.  Kilgore,  70  Mo.  546. 
In  this  case  it  was  argued  that  the 
silence   of  the   decedent  with  regard 
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(B.)  As  Respects  Spiritual  Matters.— It  is  competent  to  show 
what  efforts,  if  any,  the  declarant  made  to  provide  for  his  spiritual 
welfare;  and  in  looking  at  the  various  circumstances  attending  the 
making  of  the  declaration  the  court  will  regard  as  strong  evidence 
that  the  declaration  was  made  under  a  sense  of  impending  death, 
the  fact  that  the  declarant  contemporaneously  made  appeals  to  the 
Deity,  and  efforts  to  provide  for  the  salvation  of  his  soul.^''  Thus 
there  are  cases  where  findings  that  declarations  were  admissible 
were,  in  a  large  measure,  based  on  evidence  that  the  declarant  was 
actuated  by  his  condition  to  pray,  or  request  others  to  pray  for  him,^"* 


to  his  estate  and  the  disposition  of 
it  to  his  heir,  who  lived  with  him, 
his  funeral,  sepulture,  etc.,  showed 
that  he  was  not  conscious  that  death 
was  impending.  The  court  said : 
"  The  force  of  the  argument  is  ap- 
preciated, but  it  is  greatly  weakened, 
if  not  wholly  destroyed,  by  the  facts 
that  his  chin  was  broken,  his  front 
teeth  were  shot  away,  his  arm  shot 
off  and  that  he  was  in  danger  of  be- 
ing strangled  by  the  blood  flowing 
into  his  mouth  from  the  wound,  in 
consequence  of  which  his  friend 
would  not  let  him  talk  nwch.  He 
was  evidently  in  no  condition  to 
talk,  and  the  inference  drawn  from 
his  silence  by  defendant's  counsel 
is  wholly  unauthorized.  We  think 
that  the  court  did  not  err  in  admit- 
ting the  evidence  of  the  declaration 
of  the  deceased,  as  a  dying  declara- 
tion." Compare  Digby  v.  People,  113 
111.  123,  55  Am.  Rep.  402. 

19.  United  States.— Vmiti^  States 
V.  Taylor,  4  Cranch  C.  C.  338,  28 
Fed.  Cas.  No.  16,436. 

Alabama.  —  White  v.  State,  in 
Ala.  92,  21  So.  330;  Hammil  v.  State, 
90  Ala.  577,  8  So.  380. 

California.  —  People  v.  Sanchez,  24 
Cal.  17;  People  v.  Lee,  17  Cal.  76. 

Georgia.  —  Jackson  v.  State,  56  Ga. 

235- 

///mow.  —  Murphy     v.    People,    37 

111.  447- 

Louisiana.  —  State  v.  Trivas,  32 
La.  Ann.  1,086. 

Minnesota.  —  State  v.  Canticny,  34 
Minn,  i,  24  N.  W.  458. 

South  Carolina.  —  State  v.  Head, 
60  S.  C.  516,  39  S.  E.  6. 

20.  Alabama.  — White  v.  Slate, 
III  Ala.  92,  21   So.  330. 

Ca/j/orH/a.  —  People     v.     Lee,     17 


Cal.    76;    People   v.   Ybarra,    17    Cal. 
166. 

Iowa.  —  State  v.  Schmidt,  73  Iowa 
469,  35  N.  W.  590. 

Kansas.  —  State  v.  Furney,  41  Kan, 
115,  21  Pac.  213,  13  Am.  St.  Rep. 
262. 

Louisiana.  —  State  v.  Spencer,  30 
La.  Ann.  362. 

Mississippi.  —  Lipscomb  v.  State, 
75  Miss.  559,  23  So.  210. 

Texas.  —  Lister  v.  State,  i  Tex- 
App.  739- 

Calling  Upon  Deity —  In  Cole  v. 
State,  105  Ala.  76,  16  So.  762,  cer- 
tain declarations  were  admitted  upon 
no  other  predicate  than  the  decedent 
appeared  "  to  be  suffering  and  was 
praying ;  .  .  .  that  he  said  he 
was  in  pain,  appeared  to  be  suffering 
very  much,  was  praying  to  God  to 
help  him,  and  to  have  mercy  upon 
him."  It  was  held  that  no  sufficient 
predicate  was  shown. 

In  McDaniel  v.  State,  8  Snied.  & 
M.  (J^Iiss.)  401,  47  Am.  Dec.  93,  it 
appeared  that  a  person  told  the  de- 
clarant that  he  thought  that  his  depo- 
sition ought  to  be  taken,  as,  in  the 
opinion  of  such  person,  he  must  in- 
evitably die  before  morning  and  the 
deceased  replied  that  he  thought  so 
too.  Afterwards  decedent  exclaimed: 
"  O  Lord,  I  shall  die  soon !"  His 
declaration  was  reduced  to  writing, 
read  over  to  him  twice  and  signed  by 
him.  The  attending  physician  testi- 
fied that  in  the  preceding  evening  he 
had  held  out  some  hopes  of  recovery 
but  told  him  that  his  chance  was  bad. 
It  was  held  that  it  was  sufficiently 
shown  thai  the  declarant  was  in  fear 
of  death.  See  also  Jackson  v.  State, 
56  Ga.  235. 
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to  send  for  a  minister  of  the  gospel,-^  or  to  receive  the  last  rites  of  the 
church. -- 

f.  Death  of  Declarant.  —  The  facts  that  the  declarant,  at  the  time 
the  declarations  were  made,  was  in  extremis,  and  that  death  soon 
followed,  are  properly  considered  as  having  some  tendency  to  show 
that  at  the  time  the  declarations  were  made  he  was  under  a  sense 
of  impending  death,  but  these  facts,  however  clearly  proven,  do  not 
alone  determine  the  admissibility  of  the  declarations.-' 

E.  Recitals  in  Written-  Declarations.  —  Vv'here  dying  decla- 
rations are  reduced  to  w^riting,  there  is  no  necessity  for  a  recital  in 
the  writing  that  it  is  a  statement  made  by  the  declarant  under  a 
sense  of  impending  death,  but  it  is  enough  if  that  fact  be  made  to 
appear  in  any  lawful  mode.-* 

However,  where  a  dying  declaration  is  reduced  to  writing,  a 
recital  that  it  is  a  statement  made  in  the  fear  and  expectation  of 
death  will  be  considered  by  the  court  in  determining  whether  or  not 
the  declarant  was  under  a  sense  of  impending  death  ;-^  but  such  a 


21.  Hammil  r.  State,  goAla.  577,  8 
So.  380;  State  V.  Jones,  38  La.  Ann. 
792;  State  V.  Head,  60  S.  C.  516,  39 
S.  E.  6;  Moore  v.  State,  96  Tenn. 
209,  :i2,  S.  W.  1,046. 

22.  State  v.  Swift,  57  Conn.  496, 
18  Atl.  664,  in  which  case  it  was 
held  that  it  was  proper  to  show  that 
the  last  rites  of  the  Roman  Catholic 
Church  were  administered  to  the  de- 
cedent. See  also  Carver  v.  United 
States,  164  U.  S.  694;  Murphy  v. 
People,  27  111.  447. 

Refusal  of  Declarant  to  Have 
Priest  Summoned In  Reg.  v.  How- 
ell, I  Den.  C.  C.  i,  the  decedent  had 
received  a  gunshot  wound  and  re- 
peatedly expressed  his  conviction  that 
he  was  mortally  wounded.  The  evi- 
dence that  he  was  a  Roman  Catholic 
and  that  an  offer  was  made  to  fetch 
a  priest,  which  he  declined,  appears 
to  have  been  received  without  objec- 
tion as  tending  to  show  that  he  did 
not  think  his  end  was  approaching ; 
but  his  declaration  was  held  to  have 
been  properly  received.  Cited  in 
Carver  v.  U.  S.,  164  U.  S.  694. 

23.  Alabama.  —  Justice  v.  State, 
99  Ala.  180,  13  So.  658. 

California.  —  People  v.  Ybarra,  17 
Cal.  166. 

Indiana.  —  Archibald  v.  State.  122 
Ind.  122,  23  N.  E.  758;  Jones  v.  State, 
71  Ind.  66. 

lozva.  —  State  v.  Jones,  89  Iowa 
182,  56  N.  W.  427. 
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Kentucky.  —  Polly  v.  Com.,  15  Ky. 
L.  Rep.  502,  24  S.  \V.  7. 

Louisiana.  —  State  v.  Keenan,  38 
La.  Ann.  660. 

Missouri.  —  State  v.  Garrison,  147 
Mo.  548,  49  S.  W.  508. 

North  Carolina.  —  State  v.  Finley, 
118  N.  C.  1,161.  24  S.  E.  495. 

South  Carolina.  —  State  v.  Brad- 
ley, 34  S.  C.  136,  13  S.  E.  315- 

Tennessee.  —  Lowrey  v.  State,  12 
Lea  142. 

Where  Wound  Resulted  in  Almost 
Immediate  Death.  —  In  People  v. 
Ybarra,  17  Cal.  166,  the  court  said: 
"  The  evident  danger  of  such  a 
wound  as  that  shown,  with  the  im- 
mediate effect  upon  the  victim  pro- 
duced b}'  it.  even  unaccompanied  by 
other  circumstances  corroborating  the 
idea  of  her  sense  of  her  true  condi- 
tion, would  probably  have  been  suffi- 
cient to  admit  her  declarations,  but 
with  the  other  circumstances,  they 
leave  no  doubt  as  to  the  propriety  of 
the  admission." 

Death  of  Defendant  Next  Day. 
In  }kIorgan  v.  State.  31  Ind.  193, 
there  being  no  proof  that  the  de- 
cedent regarded  himself  as  at  the 
point  of  death  at  the  time  that  the 
statements  were  made,  it  was  held 
that  the  fact  that  he  died  at  the  close 
of  thf  ne.xt  day  was  not  sufficient. 

24.  People  v.  Yokum,  118  Cal. 
437.  50  Pac.  686;  People  v.  Bemmerly, 
87  Cal.  117,  25  Pac.  266. 

25.  State  v.  Jeswell,  22  R.  I.  136, 
46  Atl.  405.     In  this  case  a  duly  veri- 
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recital  is  not  conclusive  evidence  that  the  defendant  regarded  himself 
as  dying  ;-*^  and  where  the  circumstances  surrounding  the  declarant 
and  his  expressions  of  opinion  as  to  his  condition  clearly  show  that 
he  made  the  declaration  when  he  was  under  a  sense  of  impending 
death,  it  is  immaterial  that  the  scribe  who  reduced  the  statement  to 
writing  concluded  it  with  words  which  would  indicate  that  the 
declarant  was  not  under  a  sense  of  impending  death. -'^ 


fied  written  declaration  started  out 
with  the  assertion  that  "  I,  George 
G.  F.  ColHns,  of  Seekonk,  Mass.,  be- 
ing in  the  fear  and  expectation  of 
death,  did  make  the  following  state- 
ment as  my  dying  declaration."  The 
court  said :  "  This  is  certainly  clear 
and  explicit,  and  seems  to  contain 
all  the  requisites  of  such  a  dying  dec- 
laration as  the  law  makes  evidence 
in  cases  of  felonious  homicide.  It  is 
a  component  part  of  the  entire  state- 
ment, and,  nothing  appearing  to  con- 
tradict it,  is  entitled  to  as  much 
credence  as  any  other  part  thereof. 
It  shows  prima  facie,  at  any  rate, 
that  the  deceased  was  in  extremis 
when  he  made  it,  and  that  he  fully 
appreciated  his  condition.  And  while 
we  should  have  been  better  satisfied 
if  the  trial  court  had  required  the 
coroner  to  testify  as  to  the  condition 
of  the  deceased,  how  he  appeared, 
what  he  said,  and  what  was  said  to 
him  by  the  coroner  regarding  the 
statement  and  regarding  his  condi- 
tion, and  also  as  to  whether  the 
statement  was  read  to  the  deceased 
before  signing  it,  yet  we  cannot  say 
as  matter  of  law  that  the  declaration 
was  not  admissible,  without  these 
preliminaries ;  nor  do  we  see  that  the 
defendant  could  have  been  prejudiced 
by  omitting  them,  in  view  of  the 
positive  and  unequivocal  statements 
contained  therein."  See  also  Titus 
V.  State,  117  Ala.  16,  22,  So.  77, 
wherein  it  was  held  that  the  court 
properly  admitted  a  written  dying 
declaration  wherein  the  decedent  de- 
clared that  "  he  felt  he  would  soon 
die;"  Hammil  v.  State,  90  Ala.  577, 
8  So.  380,  wherein  the  finding  of  the 
court  that  there  was  a  proper  predi- 
cate for  the  admission  of  the  declara- 
tion was  based  in  part  upon  a  recital 
that  the  declarant  was  "  not  long  for 
this  world;"  People  v.  Ramirez,  72, 
Cal.  403,  15  Pac.  2>3-  Compare  Peo- 
ple V.  Hodgdon,  55  Cal.  72,  36  Am. 
Rep.  30,  in  which  case  the  prosecu- 
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tion  sought  to  introduce  a  paper 
which  contained  the  following  re- 
cital :  "  BeHeving  that  I  am  very  near 
death,  and  realizing  that  I  am  not 
recovering,  I  wish  to  make  this  my 
dying  statement,"  etc.  It  was  held 
that  this  recital  made  plain  that  the 
declarant  had  not  abandoned  all  hope 
of  recovery  and  that  the  paper  was 
not  admissible.  Citing  Rex  v.  Wood- 
cock, 2  Leach  C.  C.  267,  566;  and 
People  V.  Sanchez,  24  Cal.  17. 

26.  People  v.  Crews,  102  Cal.  174, 
36  Pac.  367. 

Ratification  of  Stenographer's 
Statement.  —  In  People  v.  Fuhrig, 
127  Cal.  412,  59  Pac.  693,  it  was  held 
that  a  recital  in  the  written  state- 
ment that  the  declarant  knew  that 
she  was  about  to  die  was  insufficient 
as  a  foundation  for  the  admission  of 
the  declaration,  although  it  had  been 
read  over  to  her  and  assented  to  by 
her,  because  the  statement  consisted  of 
184  words,  and  this  recital  was  a  mere 
statement  put  in  by  the  stenographer. 
The  court  said :  "  This  ratification 
of  the  statement  is  found  in  a  general 
assent  to  the  correctness  of  the  entire 
contents  of  quite  a  long  written  docu- 
ment. To  sustain  the  people  in  their 
contention  upon  this  point  would  be 
going  beyond  sound  legal  principles. 
If  the  particular  statement  of  the 
stenographer  had  been  separately  and 
directly  called  to  the  attention  of  the 
woman,  and  she  had  understandingly 
and  unconditionally  declared  such 
statement  to  be  the  truth,  the  ques- 
tion here  presented  would  be  differ- 
ent. Certainly  a  much  stronger 
showing  would  then  be  made.  But 
we  have  no  such  case,  and  the  show- 
ing made  is  entirely  too  weak."  Dis- 
tinguishing People  V.  Bemmerly,  87 
Cal.  117,  25  Pac.  266. 

27.  People  V.  Farmer,  77  Cal.  i, 
18  Pac.  800.  In  this  case  the  state- 
ment   concluded    with    these    words : 
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F.  Weight  and  Sufficiency  of  Evidence.  —  a.  In  General. 
To  render  dying  declarations  admissible  in  evidence  the  preliminary 
showing  must  be  sufficient  to  disclose  to  the  trial  court  that  the 
declarant  was  in  extremis,  that  he  believed  that  his  death  was  immi- 
nent, and  that  he  was  at  the  time  of  making  the  declarations  without 
any  hope  of  living;  and  the  facts  and  circumstances  attending  the 
condition  of  the  declarant  should  be  developed  fully  enough  to  make 
this  clearly  apparent  to  the  court. -^ 

Requisite  Number  of  Witnesses.  —  It  is  not  necessary  that  each 
witness  testifying  to  the  declarations  shall  also  by  his  testimony 
definitely  fix  the  belief  of  the  declarant ;  the  sense  of  impending 
death  may  be  shown  by  one  witness  and  the  declarations  proved  by 
another.-''  In  passing  upon  the  weight  and  sufficiency  of  the 
evidence  as  to  the  declarant's  sense  of  impending  death,  the  court 
must  exercise  great  care  and  caution,  and  should  require  a  full 
development  of  all  the  circumstances  under  which  the  declarations 
were  made.^** 


"  In  view  of  the  probability  of  my 
dying,  I  make  the  above  statements 
as  my  dying  declaration."  In  hold- 
ing that  this  recital  was  immaterial 
the  court  said:  "It  is  quite  as  likely 
that  the  word  '  probability '  was  sug- 
gested by  the  person  who  wrote  it  as 
that  it  originated  with  the  deceased. 
At  all  events,  the  condition  of  the 
declarant's  mind  as  to  his  apprehen- 
sion of  death  must  be  determined 
from  all  that  was  said  and  done,  and 
all  the  circumstances  surrounding 
him,  and  not  from  a  critical  consid- 
eration of  the  exact  meaning  of  a 
word  used  only  once  during  all  the 
conversations." 

28.  Green  v.  State,  43  Fla.  552,  30 
So.  798. 

State  V.  Phillips,  118  Iowa  660,  92 
N.  W.  876;  State  V.  Medlicott,  9 
Kan.  257 ;  Smith  v.  State,  9  Humph. 
(Tenn.)  9;  Ledbetter  v.  State,  23 
Tex.  App.  247,  5  S.  W.  226,  in  which 
last  case  the  court  said  :  "  The  proof 
as  to  whether  he  was  conscious  of 
approaching  death,  etc.,  was  meager, 
where  it  should  have  been  full  and 
unequivocal." 

Judicial  Mind  Must  Be  Satisfied. 
In  Ward  v.  State,  78  Ala.  441,  the 
court  said:  "The  judicial  mind 
must  be  satisfied,  and  when  satisfied 
that  the  requisite  predicate  is  estab- 
lished, the  duty  to  receive  the  evi- 
dence is  imperative."  See  also  Sims 
.  V.  State,  36  Tex.  Crim.  154,  36  S.  W. 
256,    in    which    case    Henderson,    J., 
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said:  "This  condition  of  the  mind 
must  always  satisfactorily  appear 
from  the  evidence  in  the  case." 

29.  People  v.  Garcia,  63  Cal.  19. 

30.  People  v.  Sanchez,  24  Cal.  17, 
in  which  case  the  court  said  :  "  This 
species  of  testimony  should  always 
be  received  with  the  greatest  caution, 
and  too  much  care  cannot  be  ob- 
served by  the  court  in  scrutinizing 
the  primary  facts  upon  which  its  ad- 
missibility is  grounded.  .  .  .  If  it 
shall  appear,  in  any  mode,  that  there 
was  a  hope  of  recovery,  however 
faint  it  may  have  been,  still  lingering 
in  his  breast,  ...  his  statement 
cannot  be  received."  See  also  to  the 
same  effect  and  in  support  of  the  text 
the  following  cases : 

England.  — Rex  v.  Spillsbury,  7 
Car.  &  P.  187. 

United  States.  — Mattox  v.  United 
States,  146  U.  S.  140. 

Alabama.  — Ward  v.  State,  78  Ala. 

441-  ^     , 

California.  —  People  v.  Taylor,  59 
Cal.  640;  People  v.  Hodgdon,  55  Cal. 
72,  36  Am.  Rep.  30. 

Georgia.  —  Mitchell  v.  State,  71 
Ga.   128. 

lozva.  —  State  v.  Phillips,  118  Iowa 
660.  92  N.  W.  876. 

Kentucky.  —  Pace  v.  Com.,  89  Ky. 
204,  12  S.  W.  271 ;  Peoples  v.  Com., 
87  Ky.  487,  9  S.  W.  509,  810. 

Mississippi.  — BtW     v.     State,     72 
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b.  Reasonable  Doubt.  —  It  would  seem  that  the  declarations 
should  not  be  received  in  evidence  unless  the  primary  proofs  are 
sufficient  to  exclude  all  reasonable  doubt  that  when  the  declarations 
were  made  the  declarant  was  in  extremis,  and  realized  that  fact." 

c.  Reviezv  on  Appeal.  —  The  question  presented  to  the  trial  court 
when  dying  declarations  are  offered  in  evidence  as  to  whether  they 
were  made  by  the  declarant  under  such  sense  of  impending  death 
as  to  warrant  their  admission,  is  one  of  mixed  law  and  fact,  and 
consequently  the  ruling  of  the  trial  court  in  rejecting  or  admitting 
such  evidence  is  subject  to  review  on  appeal.^-  However,  the  appel- 
late court  will  not  reverse  the  decision  of  the  trial  court  unless  it  is 
clearly  erroneous,  and  will  merely  inquire  whether  or  not  there  is 
some  evidence  to  support  such  decision.     Upon  the  mere  credibility 


Miss.   507,    17   So.   232;   Lipscomb  v. 
State,  75  Miss.  559,  23  So.  210. 

New  Jersey.  — Feak  v.  State,  50 
N.  J.  L.  179,  12  Atl.  701. 

Tennessee.  —  Smith  v.  State,  9 
Humph.  9. 

31.  Lipscomb  v.  State,  75  Miss. 
559,  23  So.  210.  See  also  Peak  v. 
State,  50  N.  J.  L.  179,  12  Atl.  701,  in 
which  case  the  court,  quoting  with 
approval  from  Reg.  v.  Jenkins,  L.  R. 
I  C.  C.  191,  said  :  "  That  we,  as  judges, 
must  be  perfectly  satisfied,  beyond 
any  reasonable  doubt,  that  there  was 
no  hope  of  avoiding  death;  and  it  is 
not  unimportant  to  observe  that  the 
burthen  of  proving  the  facts  that  ren- 
dered the  declarations  admissible  is 
upon   the   prosecution." 

Where  Court  Is  Reasonably  Satis- 
fied  It  is  sufficient  if  the  facts  and 

circumstances  are  such  as  to  reason- 
ably satisfy  the  trial  court  that  the 
declarant  was  in  extremis,  and  Vv^as 
laboring  under  the  impression  of  im- 
pending or  almost  immediate  disso- 
lution. Curtis  V.  State,  14  Lea 
(Tenn.)  502. 

See  also  McDaniel  v.  State,  8 
Smed.  &  M.  (Aliss.)  4®i.  47  Am. 
Dec.  93;  State  v.  Sullivan,  20  R.  L 
114,   37   Atl.  673- 

Well  and  Conclusively  Satisfied. 
In  Smith  v.  State,  9  Humph.  (Tcnn.) 
9,  the  court  said :  "  It  .  .  .  be- 
came highly  important  that  the  cir- 
cuit judge,  in  favor  of  life,  should 
have  guarded  carefully  against  the 
reception  of  these  declarations  on  the 
part  of  the  deceased,  and  have  ex- 


cluded them  unless  he  was  well  and 
conclusively  satisfied  that  they  were 
the  declarations  of  a  person  in  ex- 
tremis and  who  knew  herself  to  be 
so,  at  the  time  of  making  them,  and 
this  the  more  especially  as  they  make 
no  direct  charge  against  the  prisoner, 
but  only  deal  in  insinuation." 

32.  Swisher  v.  Com.,  26  Gratt. 
(Va.)  963,  21  Am.  Rep.  330,  in  which 
case  it  was  said :  "  The  duty  by  law 
is  devolved  on  it  [the  trial  court]  to 
determine,  not  only  from  the  proofs, 
but  from  all  the  circumstances  of  the 
case,  whether  the  declarations  are 
admissible.  That  court  has  all  the 
witnesses  in  its  presence,  hears  them 
speak  and  can  judge  of  their  credi- 
bility, is  cogni;^ant  of  all  the  circum- 
stances of  the  case,  and  to  its  judg- 
ment the  law  refers  the  determina- 
tion of  the  question  whether  the 
declarations  were  admissible.  If  that 
judgment  is  clearly  erroneous,  it  may 
be  reviewed  like  any  other  judgment. 
But  in  such  a  case,  the  same  weight 
ought  to  be  given  to  the  judgment 
of  the  court  below  as  the  appellate 
court  gives  to  a  judgment  of  the 
court  of  trial,  when  the  motion  for  a 
new  trial  is  overruled  and  the  evi- 
dence certified.  The  judgment  must 
be  clearly  erroneous  before  it  will  be 
interfered  with  by  the  appellate 
court."  Citing  Bull  v.  Com..  14 
Gratt.  (Va.)  613;  Vass  v.  Com.,  3 
Leigh   786,  24  Am.  Dec.  695. 

See   also    State   v.    Cooper,   32   La. 
Ann.    1,084;    State  v.  Trivas,  32   La. 
Ann.  1.086,  36  Am.  Rep.  293;  Maine 
V.  People,  9  Hun  (N.  Y.)   113- 
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of  the  testimony  upon  this  preHminary  showing,  the  decision  of 
the  court  below  will  be  regarded  as  final,  and  there  will  be  no 
reversal  unless  error  is  very  strongly  made  out.^^ 


33.  England.  —  See  Rex  v.  Wood- 
cock, 2  Leach  C.  C.  563. 

Arkansas.  —  Newberry  v.  State,  68 
Ark.  355,  58  S.  W.  351,  97  Am.  St. 
Rep.  929. 

Indiana.  —  Lane  v.  State,  151  Ind. 
511,  51  N.  E.  1,056. 

lozi'a.  —  State  v.  Walton,  92  Iowa 
455.  61  N.  W.   179. 

Kentucky.  —  Burton  v.  Com.,  24 
Ky.  L.  Rep.  1,162,  70  S.  W.  831; 
Baker  v.  Com.,  20  Ky.  L.  Rep.  1,778, 
50  S.  W.  54- 

Louisiana.  —  State  v.  Ross,  18  La. 
Ann.  340;  State  v.  Bennett,  14  La. 
Ann.  651. 

Massachusetts.  —  Com.  v.  Bishop, 
165  Mass.  148,  42  N.  E.  560;  Com.  v. 
Roberts,    108    ]\Iass.    296. 

Michigan.  —  People  v.  Lonsdale, 
122  Mich.  388,  81  N.  W.  277 ;  People 
V.  Simpson,  48  l\Iich.  474,  12  N.  W. 
662. 

Missouri.  —  State  v.  Nocton,  121 
Mo.  537,  26  S.  W.  551 ;  State  v.  John- 
son, 76  Mo.  121.  See  also  State  v. 
Welsor,   117  Mo.  570,  21   S.  W.  443. 

Ohio.  —  Robbins  v.  State,  8  Ohio 
St.  131. 

Texas.  —  Meyers  v.  State,  2>2>  Tex. 
Crim.  204,  26  S.  W.  196. 

Vermont.  —  State  v.  Howard,  32 
Vt.  380. 

In  North  v.  People,  139  III.  81,  28 
N.  E.  966,  although  the  court  thought 
that  the  proof  was  barely  sufficient 
to  warrant  the  ruling  of  the  trial 
court  in  admitting  the  dying  decla- 
rations, still  the  ruling  below  was 
not  disturbed. 

Decision  of  Trial  Court  Conclusive 
as  to  Credibility  of  Testimony. 
In  Donnelly  v.  State,  26  N.  J.  L.  463, 
it  was  said :  "  In  dealing  with  this 
question  the  court  here  will  give  to 
each  fact  sworn  to  its  appropriate 
effect,  without  questioning  the  credi- 
bility of  the  testimony  or  the  truth 
of  the  facts  put  in  evidence.  Upon 
the  mere  credibility  of  the  testi- 
mony, upon  this  preliminary  issue, 
the  decision  of  the  court  below  must 
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be  regarded  as  final.  .  .  ,  The 
question  here  is  not  a  question  of  the 
weight  of  testimony,  but  whether 
there  were  facts  before  the  court  be- 
low which  warranted  them  in  admit- 
ting the  evidence." 

Presumption  on  Appeal  That 
Proper  Foundation  Was  Laid. 
When  dying  declarations  are  ad- 
mitted in  evidence  without  objection, 
and  the  court  gives  to  the  jury 
proper  instructions  relating  thereto, 
it  will  be  presumed  that  the  founda- 
tion for  their  introduction  was  prop- 
erly laid.  ]\Iayes  v.  State,  108  Ga. 
787,.  2Z  S.  E.  811. 

Where  Declarations  Were  Ex- 
cluded by  Trial  Court.  —  In  Com.  v. 
Bishop,  165  Mass.  148,  42  N.  E.  560, 
the  court  said :  "  If  the  declarations 
had  been  admitted,  we  might  con- 
sider, as  in  other  cases,  whether  the 
evidence  was  sufficient  to  warrant  the 
findings  on  which  the  court  pro- 
ceeded, but  we  cannot  revise  the  find- 
ings of  fact.  .  .  .  This  being  so, 
when  the  declarations  have  been  re- 
jected, even  if  the  evidence  of  an 
unqualified  expectation  of  death  were 
stronger  than  it  was  in  this  case,  we 
could  not  say  that  the  judge  was  not 
warranted  in  disbelieving  it." 

In  Pulliam  v.  State,  88  Ala.  i,  6 
So.  839,  in  which  case  the  record 
contained  evidence  that  the  declarant 
had  said  that  he  was  sure  to  die  and 
did  not  expect  to  live.  "  The  record 
does  not  contain  all  the  evidence,  and 
fails  to  inform  us  as  to  the  physical 
condition  of  the  deceased  at  the  time 
the  declarations  were  made.  We  are 
not  only  uninformed  as  to  the  effect 
the  wound  had  produced,  but  there 
is  an  entire  absence  of  testimony  as 
to  the  nature  or  extent  of  the  wound 
itself,  and  of  its  particular  locality. 
In  the  absence  of  proof  to  the  con- 
trary, we  must  presume  these  facts 
were  shown  to  the  court  below,  and 
that  they  were  such  as  to  show  at 
least  that  deceased  had  plausible 
grounds  for  the  opinion  he  ex- 
pressed." 
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XV.  HOW  MADE  AND  PREPARED. 

1.  Form.  —  The  law  nowhere  defines  what  shall  amount  to  dying 
declarations,  or  the  form  in  which  they  should  be  uttered,  and,  as  has 
been  declared,  it  might  be  unsafe  that  it  should  do  so.^* 

However,  it  should  be  observed  that  dying  declarations,  being  sub- 
stitutes for  sworn  testimony,  must  be  such  narrative  statements  as 
the  declarant  might  have  given  on  the  stand  if  living,  and  must  not 
consist  of  mere  exclamations.^^ 

2.  Time  of  Making.  —  Dying  declarations  may  be  made  and  taken 
at  any  time  between  the  commission  of  the  alleged  homicide  and  the 
death  of  the  declarant,  and  the  lapse  of  time  between  the  commission 


Strong  Evidence  Required  to  Jus- 
tify Reversal —  In  People  v.  Simp- 
son, 48  Mich.  474,  12  N.  W.  662, 
Marston,  J.,  said:  "The  case  would 
require  to  be  a  very  strong  one  to 
justify  this  court,  who  did  not  see 
the  witnesses,  in  arriving  at  a  differ- 
ent  conclusion." 

34.  Vass  V.  Com.,  3  Leigh  (Va.) 
786,  24  Am.  Dec.  695.  See  also  State 
V.  Ashworth,  50  La.  Ann.  94,  23  So. 
270;  State  V.  Parham,  48  La.  Ann. 
1,309,  20  So.  727 ;  Com.  V.  Haney, 
127  Mass.  455;  Com.  v.  Roberts,  108 
Mass.  296. 

Message  of  Dying  Man  to  Another. 
That  the  statement  made  by  the  de- 
cedent takes  the  form  of  a  message 
to  a  third  person  instead  of  that  of 
a  statement  for  the  information  of 
the  person  to  whom  the  declarant  is 
talking,  renders  it  none  the  less  ad- 
missible as  a  dying  declaration. 
Daughdrill  v.  State,  113  Ala.  7,  21  So. 
378,  35  L.  R.  A.  306,  in  which  case 
a  witness  was  allowed  to  testify  as 
to  a  message  which  he  was  to  deliver 
from  the  decedent  to  the  latter's  wife. 
The  court  said  :  "  The  imminency  of 
death  supplying  the  place  of  the  unc- 
tion of  an  oath,  the  declaration 
whether  made  to  one  or  another,  or 
to  one  to  be  transmitted  to  another, 
is  to  be  taken  as  evidence  of  the  facts 
stated,  there  being  the  same  proba- 
bility of  the  truth  of  the  statement 
in  either  form." 

35.  People  v.  Olmstead,  30  Mich. 
431.  This  was  a  prosecution  for 
manslaughter    committed    in    an  at- 


tempt to  produce  an  abortion.  The 
dying  declaration  sought  to  be  intro- 
duced in  evidence  consisted  of  mere 
exclamations  as  follows  :  "  Oh,  Alec ! 
what  have  I  done?  I  shall  die." 
The  court  said :  "  The  so-called  dec- 
laration admitted  here  was  entirely 
destitute  of  any  feature  of  testimony 
in  the  proper  sense  of  the  term. 
There  is  nothing  to  indicate  that  it 
referred  to  the  cause  of  death.  It  is 
not  made  for  the  purpose  of  explain- 
ing any  act  connected  with  the  death. 
It  formed  no  part  of  any  conversa- 
tion, and  was  called  out  by  no  ques- 
tion or  suggestion,  and  does  not  pur- 
port to  be  a  narrative  of  anything. 
Neither  is  there  anything  to  indicate 
that  it  was  made  for  any  purpose,  or 
in  view  of  any  expectation  of  death, 
or  that  the  deceased  knew  to  whom 
she  was  speaking,  or  that  she  meant 
to  speak  to  anybody.  It  is  not  evi- 
dent that  she  was  awake  or  in  her 
senses.  The  exclamation,  if  made  in 
the  manner  described,  is  one  that 
might  naturally  come  from  any  per- 
son in  agony,  whose  attention  was 
completely  distracted  from  the  per- 
sons and  things  about  her;  and  might 
easily  have  come  from  one  quite  un- 
conscious of  such  matters.  It  would 
be  extremely  dangerous,  and  con- 
trary to  every  rule  of  evidence,  to 
allow  such  an  exclamation  to  be  re- 
ceived as  a  dying  declaration  of 
facts,  and  to  allow  it  to  be  eked  out 
by  suspicions  and  inferences,  as  was 
done  here,  so  as  to  allow  the  jury 
to  act  upon  it  as  if  she  had  solemnly 
charged  the  respondent  with  being 
the  author  of  her  death,  in  the  man- 
ner charged  against  him." 
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of  the  defendant's  act  and  the  making  of  the  declarations  is  imma- 
terial.^® 

3.  To  Whom  Made.  —  A.  In  General.  —  Dying  declarations 
may  be  made  to  any  one  who  will  be  competent  as  a  witness  to 
detail  them  on  the  prosecution  of  the  person  accused.^^  They  may 
be  made  to  the  prosecuting  attorney,  and  if  they  are  made  to  him  he 
is  a  competent  witness  to  testify  as  to  them.^^  And  it  is  settled  that 
they  may  be  made  to  numerous  persons,  and  not  necessarily  to 
one  only.^^ 

B.  Use  of  Interpreter.  —  If  necessary,  an  interpreter  may  be 
used  in  taking  dying  declarations.^" 

4.  Notice  to  and  Presence  of  Defendant.  —  To  make  dying  decla- 
rations admissible  it  is  not  necessary  that  they  should  have  been  made 
in  the  presence  of  the  defendant,  or  after  having  given  notice  that 
they  were  about  to  be  made.  They  may  be,  and  generally  are, 
made  in  his  absence.*^ 

5.  Communications  Made  in  Writing  or  by  Signs.  —  The  fact  that 
the  declarant  could  not  articulate  intelligently,  and  that  his  declara- 
tions were  made  by  writing  or  by  signs,  constitutes  no  objection  to 
the  admissibility  of  the  declarations  ;*^  but  to  authorize  the  admission 


36.  People  v.  Beverley,  io8  Mich. 
509,  66  N.  W.  379. 

37.  State  v.  Eddon,  8  Wash.  292, 
36  Pac.   139- 

Statement  Made  to  Physician. 
Dying  declarations  are  none  the  less 
admissible  because  they  were  made 
to  the  declarant's  attending  physician. 
State  V.  Parham,  48  La.  Ann.  1,309, 
20  So.  72-/. 

Statement  Made  to  Newspaper  Re- 
porter. —  In  State  v.  Eddon,  8  Wash. 
292,  36  Pac.  139,  it  was  argued  that  a 
dying  declaration  was  not  admissible 
because  it  was  made  to  a  newspaper 
reporter.  The  court  said:  "This 
seems  to  be  true  from  the  testimony, 
but  while  that  may  affect  to  a  cer- 
tain extent  its  credibility,  we  think 
it  does  not  necessarily  exclude  it,  as 
it  makes  no  particular  difference,  so 
far  as  eligibility  of  the  declaration  is 
concerned,   to    whom    it   is   made." 

A  Divorced  Wife  May  on  the  Pros- 
ecution of  Her  Former  Husband 
for  the  murder  of  their  daughter 
testify  as  to  dying  declarations  made 
by  the  daughter  to  her.  Ex  parte 
Fatheree,  34  Tex.  Crim.  594^  31  S. 
W.  403. 

38.  State  v.  Wilmbusse,  (Idaho), 
70  Pac.  849. 
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39.  Hendrickson  v.  Com.,  24  Ky. 
L.  Rep.  2,173,  73  S.  W.  764- 

40.  State  V.  Foot  You,  24  Or.  61, 
2,2  Pac.  1,031,  2>i  Pac.  537,  in  which 
case  it  was  declared  that  the  use  of 
an  interpreter  and  the  fact  that  the 
person  who  examined  the  declarant 
saw  fit  to  change  interpreters  were 
matters  affecting  the  credibility  and 
weight  of  the  declaration  and  not 
its  competency  as  evidence.  See 
also  People  v.  Lem  Deo,  132  Cal. 
199,  64  Pac.  265 ;  Garza  v.  State,  3 
Tex.  App.  286. 

41.  Shenkenberger  v.  State,  154 
Ind.  630,  57  N.  E.  519;  State  v.  Bru- 
netto,  13  La.  Ann.  45 ;  People  v. 
Beverly,    108    Mich.    509,    66    N.    W. 

379- 

42.  Jones  v.  State,  71  Ind.  66; 
State  V.  Morrison,  64  Kan.  669,  68 
Pac.  48,  in  which  case  the  declar- 
ant's throat  had  been  cut,  and  her 
windpipe  severed,  rendering  her 
speechless ;  Worthington  v.  State,  92 
]Md.  222,  48  Atl.  355,  84  Am.  St.  Rep. 
506,  56  L.  R.  A.  352.  See  also  Pen- 
nington V.  Com.,  24  Ky.  L.  Rep.  321, 
68  S.  W.  451 ;  Baxter  v.  State,  15 
Lea   (Tenn.)   657. 

Sufficiency  of  Signs  Made  by  Hands. 
In  Com.  V.  Casey.  11  Cush.  (Mass.) 
417,  59  Am.  Dec.   150,  evidence  was 
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of  declarations  made  by  signs,  it  must  appear  that  the  declarant 
intelligently  assented  to  what  was  said  to  him.*^ 

6.  Answers  to  Questions. — A.  Ix  General.  —  The  authorities 
are  agreed  in  holding  that  dying  declarations  are  none  the  less 
admissible  in  evidence  because  they  were  made  in  answer  to  ques- 
tions which  were  propounded  to  the  declarant.** 

B.  Leading  Questions.  —  It  is  likewise  well  settled  that  dying 
declarations  are  admissible  in  evidence,  notwithstanding  the  fact 
that  they  consist  of  merely  categorical  answers  to  leading  questions.*"* 


offered  to  the  effect  that  while  the 
decedent  was  conscious  and  aware 
of  her  dying  situation,  and  unable 
to  articulate,  she  was  asked  to 
squeeze  the  hand  of  her  interrogator 
if  it  was  Casey  who  injured  her; 
that  she  thereupon  took  her  hand 
from  under  the  bed  clothing,  seized 
the  hand  of  her  questioner  and 
squeezed  it  for  about  half  a  minute. 
At  two  other  times  she  was  ques- 
tioned in  the  same  way  and  re- 
sponded in  fike  manner.  It  was  held 
that  this   evidence  was  admissible. 

43.  McHugh  V.  State,  31  Ala.  317. 
Nods     in     Answer     to     Questions 

Where  Declarant  Was  in  Very  Low 
Condition.  — In  McBride  v.  People, 
S  Colo.  App.  91,  2i7  Pac.  953,  it  was 
sought  to  introduce  the  testimony  of 
a  physician  who  said  that  the  de- 
clarant was  in  a  very  low  condition, 
and  that  in  reply  to  questions  she 
nodded  her  head  in  meaning  yes.  It 
was  held  that  this  evidence  was  in- 
admissible because  there  was  no  evi- 
dence of  sufficient  consciousness  to 
comprehend  the  questions  asked. 

44.  Com.  V.  Haney,  127  Mass.  455; 
State  v.  Foot  You,  24  Or.  61,  2,^  Pac. 
1,031.  2>2i  Pac.  537;  State  v.  Garrand, 
5  Or.  216.  See  Ba.xter  7'.  State,  15 
Lea  657;  Grubb  v.  State,  43  Tex. 
Crim.  72,  63  S.  W.  314;  Taylor  v. 
State,  38  Tex.  Crim.  552,  43  S.  W. 
1,019.  See  Brande  v.  State,  (Tex. 
Crim.),  45  S.  W.  17.  See  also  Sims 
V.  State,  36  Tex.  Crim.  154.  36  S.  W. 
256;  Polk  V.  State,  35  Tex.  Crim. 
495,  34  S.  W.  633 ;  White  v.  State,  30 
Tex.  App.  652,  18  S.  W.  462;  Pierson 
■V.  State,  18  Tex.  App.  524;  State  v. 
Martin,  30  Wis.  216,  11  Am.  Rep.  567. 

See  also  Worthington  v.  State,  92 
Md.  222,  48  Atl.  355,  84  Am.  St.  Rep. 
506,  56  L.  R.  A.  352. 

45.  Vass  V.  Com.,  3  Leigh   (Va.) 


786,  24  Am.  Dec.  695,  in  which  case 

Lomax,  J.,  said :  "  Wherever  this 
rule  [forbidding  leading  questions] 
is  treated  of,  cases  are  presupposed 
where  there  is  a  subject  of  litigation 
depending  where  the  witness  to 
whom  answers  are  suggested  in  the 
forms  of  the  questions  has  been  sum- 
moned by  one  of  the  parties  to  that 
litigation ;  and  where  the  witness  is 
in  a  situation  which  exposes  him  to 
a  suspicion  of  bias  in  favor  of  the 
party  who  calls  him.  But  is  there  to 
be  found  in  the  law,  any  principle 
which  would  warrant  the  extension 
of  the  rule  to  a  case  like  the  present, 
and  would  require  that  the  examina- 
tion of  a  dj'ing  man  as  to  the  cause 
of  his  death  should  conform  to  a 
technical  strictness?  Here  was  no 
matter  of  litigation,  civil  or  criminal, 
depending;  no  prosecution,  so  far  as 
appears,  had  been  instituted,  or  was 
known  to  the  dying  man ;  no  con- 
ceivable connection  between  him,  who 
was  putting  the  questions  to  him,  and 
any  interest  likely  to  be  subserved 
by  the  answers  which  were  sought 
for;  and  no  bias  to  be  suspected  in 
the  mind  of  the  deceased  in  favor  of 
any  interest  on  this  side  of  the 
grave.  See  also  to  the  same  effect. 
Com.  V.  Casey,  11  Cush.  (Mass.)  417, 
59  Am.  Dec.  150;  People  v.  Callag- 
han,  4  Utah  49,  6  Pac.  49. 

Texas  Statute  Prohibiting  Leading 
Questions. —Code  Crim.  Proc,  Tex., 
Art.  748,  provides  that  it  must  ap- 
pear that  "  said  declaration  was  not 
made  in  answer  to  interrogatories  cal- 
culated to  lead  the  deceased  to  make 
any  particular  statement."  Hunnicutt 
V.  State,  18  Tex.  App.  498,  51  Am. 
Rep.  330;  White  v.  State,  30  Tex. 
App.  652,  18  S.  W.  462,  in  which  case 
it  was  held  that  a  statement  of  the 
declarant    that    the    defendant     shot 
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Nevertheless  declarations  which  consist  merely  of  answers  to 
leading  questions  have  in  some  cases  been  regarded  as  unsatisfactory 
evidence. ^^ 

C.  Necessity  to  Set  Forth  Questions.  —  Where  dying  decla- 
rations which  are  procured  by  asking  questions  of  the  declarant  are 
reduced  to  writing,  it  is  not  necessary  that  his  examination  should 
be  conducted  in  the  manner  of  the  formal  examination  of  a  witness, 
nor  is  it  necessary  that  the  interrogatories  should  be  set  forth."'' 

7.  Number  of  Declarations.  —  It  is  well  settled  that  it  is  immaterial 
how  many  declarations  the  decedent  made,  or  that,  if  he  made  more 
than  one,  they  were  made  at  different  times ;  and  if  more  than  one 
declaration  was  made,  the  prosecution  may  introduce  in  evidence  as 
many  or  as  few  as  it  deems  proper.*^     And  dying  declarations  are 


him,  made  in  answer  to  the  question, 
"Who  shot  you?"  was  admissible  as 
such  question  was  not  one  calculated 
to  draw  the  declarant's  attention  to 
any  particular  person;  Pierson  v. 
State,  i8  Tex.  App.  524,  in  which 
case  the  declarant  was  asked  if  he 
could  have  been  mistaken  about  the 
parties  who  shot  him,  and  answered 
that  he  did  not  think  it  possible  for 
him  to  be  mistaken  as  to  who  shot 
him,  and  it  was  held  that  evidence 
of  such  declaration  was  admissible 
as  the  question  was  not  one  calcu- 
lated to  lead  the  declarant  to  make 
any  particular  statement  and  it  was 
not  obnoxious  to  the  statute.  See 
also  Ledbetter  v.  State,  23  Tex.  App. 
247,  5  S.  W.  226. 

46.  Mitchell  v.  State,  71  Ga.  128, 
m  which  case  the  court  said:  "De- 
fendant's counsel  objected  to  these 
sayings  of  deceased,  meagre  and  dis- 
connected as  they  were,  and  prob- 
ably wormed  out  of  the  wounded  man 
by  directly  leading  questions,  sug- 
gesting the  answer  desired  by  the 
questioner,  and  responded  to  by  a 
monosyllable,  yes  or  no.  This  we 
say  from  the  evident  reluctance  of 
the  witness  to  give  the  words  of  the 
conversation,  when  pressed  to  do  so, 
and  from  his  forgetfulness  of  par- 
ticulars. It  seems  difficult,  if  not  im- 
possible, to  determine  the  part  that 
each  took  in  this  conversation;  or 
whether  this  account  was  made  up 
from  the  witness'  inferences  from 
the  conversation  or  from  what  was 
actually  said.  This  affords  a  very 
slender  foundation  for  the  admission 
of  such  testimony."  See  also  Jones 
V.    State,    71    Ind.    66,    wKere    it    ap- 
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peared  that  when  the  declaration  was 
made,  the  decedent  was  asked  the  fol- 
lowing question:  "Did  you  see 
Prince  Jones  at  the  window,  when 
he  shot  you?"  To  which  he  an- 
swered: "I  did.  I  am  sure  he  is 
the  man."  The  court  said :  "  The 
question  was  well  calculated,  to  say 
the  least  of  it,  to  suggest  to  the  mind 
of  deceased  that  it  was  Prince  Jones 
who  shot ;  and  it  is  impossible  to 
say  how  far  the  question  may  have 
influenced  his  answer.  A  much  bet- 
ter way  of  arriving  at  the  truth 
would  have  been  to  have  asked  the 
deceased  if  he  saw  the  person  who 
shot,  and  if  so,  to  have  asked  him 
who  it  was,  if  he  knew." 

47.  Com.  V.  Haney,  127  Mass.  455. 

48.  ^Morrison  v.  State,  42  Fla.  149, 
28  So.  97,  in  which  case  Taylor,  C.  J., 
said :  "  A  party  mortally  wounded 
may,  before  death,  under  a  full  ap- 
preciation of  his  condition,  and  with 
a  full  belief  of  the  certainty  of  his 
impending  death,  make  several  com- 
plete statements,  at  different  times, 
of  the  transactions  by  which  he  re- 
ceived his  wounds,  and  in  such  case 
the  state  could  offer  any  one  or  all 
of  such  complete  statements,  and 
would  not  be  confined  to  any  one  of 
them ;  nor  would  it  be  necessary  to 
offer  all  of  the  separate  and  distinct 
statements,  made  at  different  times, 
in  order  to  render  other  distinct  dec- 
larations, made  at  other  times,  ad- 
missible in  evidence.  It  was  open  to 
the  defense  to  show  that  the  de- 
ceased had  made  inconsistent  and 
contradictory  statements  in  reference 
to  the  transaction,  and  the  burden 
was  upon  him  to  show  the  fact  if  it 
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none  the  less  admissible  because  they  are  conflicting,  this  being  a 
circumstance  which  does  not  exclude  them  as  evidence,  although  it 
may  discredit  them  with  the  jury.^'-^ 

8.  Completeness.  —  Declarations  which  are  partial  and  incomplete 
statements  will  not  be  allowed  to  go  to  the  juryi^"  the  rule  being 
that  if  facts  were  stated  by  the  declarant  which  were  obviously 
designed  by  him  to  be  connected  with  other  facts  which  he  was 
about  to  disclose,  and  to  be  qualified  by  them,  so  that  the  narrative 
should  form  one  entire  and  complete  history  of  the  whole  trans- 
action, and  before  the  declaration  was  completed  the  declarant  was 
interrupted,  and  the  narrative  remained  unfinished,  the  declaration  is 
not  admissible  in  evidence. ^^ 


existed."  See  also  People  v.  Simp- 
son, 48  Mich.  474,  12  N.  W.  662,  in 
which  case  the  court  said:  "Neither 
would  the  prosecution  be  confined  to 
proving  declarations  made  at  one 
time,  if  made  at  more  than  one,  and 
each  otherwise  competent,  or  to  prov- 
ing what  was  said  at  one  time,  be- 
cause at  another  the  statement  was 
reduced  to  writing  and  signed.  To 
so  hold  would  be  to  compel  the  prose- 
cutor to  act  at  his  peril,  as,  were  all 
testified  to,  the  jury  might  believe 
one  and  reject  the  others ;  and  it 
would  also  put  in  the  power  of  the 
prosecuting  officer  to  offer  such  as 
were  unfavorable  to  the  respondent, 
and  suppress,  or  compel  the  defend- 
ant to  offer,  those  more  favorable  to 
him.  It  must  of  course  appear  that 
each  declaration  was  made  in  ex- 
tremis, but  each  is  admissible  when 
shown  to  have  been  thus  made." 
Dunn  V.  People,  172  111.  582,  50  N. 
E.  137;  Hendrickson  v.  Com.,  24  Ky. 
L.  Rep.  2,173,  72,  S.  W.  764;  State  v. 
Ashworth,  50  La.  Ann.  94,  23  So. 
207. 

49.  People  v.  Bemmerly,  87  Cal. 
117,  25  Pac.  266;  White  v.  State,  30 
Tex.  App.  652,  18  S.  W.  462:  Rich- 
ards V.  State,  82  Wis.  172,  51  N.  W. 
652. 

50.  Brown  v.  State,  32  Miss.  433; 
State  V.  Johnson,  118  Mo.  491,  24  S. 
W.  229. 

51.  Vass  V.  Com.,  3  Leigh  (Va.) 
786,  24  Am.  Dec.  695.  See  also  Finn 
V.  Com.,  5  Rand.  (Va.)  701 ;  McLean 
V.  State,  16  Ala.  672;  Rex  v.  Fagent, 
7  Car.  &  P.  238. 

Where  Expression  Was  Not  In- 
tended to  Convey  Whole  Truth In 

Jackson  v.  Com.,  19  Gratt.  (Va.)  656, 


a  witness  testifying  as  to  the  declara- 
tions said :  "  Just  about  then,  very 
unexpectedly  to  me,  he  made  a  re- 
mark in  which  were  these  words,  '  I 
did  not  know  he  had  cut  me,'  and 
had  coupled  with  these  words  the 
word  'when,'  or  'where;'  I  am  more 
inclined  to  think  he  said  '  when.' 
Thus,  '  I  did  not  know  when  he  had 
cut  me.'  With  some  earnestness  on 
my  part  I  interposed  and  stopped 
him;  I  told  him  I  did  not  expect 
him  to  make  a  statement,  nor  did  I 
wish  him.  I  inferred  from  his  man- 
ner that  he  intended  to  give  me  a 
statement  of  the  affair,  and  I  did 
not  wish  to  hear  it.  I  think  he 
had  given  me  a  complete  sen- 
tence." It  was  held  that  it  was 
improper  to  admit  this  testimony 
because  there  was  not,  from  the  rec- 
ord, the  slightest  reason  to  conclude 
that  this  expression  of  the  declarant 
was  intended  to  be  the  whole  truth 
respecting  the  circumstances  of  the 
death  or  any  considerable  portion  of 
them.  Citing  Vass  v.  Com.,  3  Gratt. 
(Va.)  864;  Finn  v.  Com.,  5  Rand. 
(Va.)  701. 
Where  Declarant  Was  Interrupted 

in  Making  Declaration When  the 

dying  declarations  offered  are  in- 
complete by  reason  of  death  inter- 
vening, or  temporary  inability  sus- 
pends their  utterance  which  is  never 
renewed,  or  where  he  is  interrupted 
by  the  entrance  into  the  declarant's 
presence  of  some  person  to  whom  he 
does  not  wish  to  make  the  declara- 
tion, and  therefore  stops  to  await  the 
withdrawal  of  such  person,  but  fails 
afterwards  to  complete  it,  in  such 
cases  and  many  others  which  might 
be  enumerated,  the  dying  declaration 
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Failure  of  Witnesses  to  Hear  All  That  Was  Said.  —  It  would  seem  that 
it  is  ground  for  excluding  them  that  the  witnesses  by  whom  it  is 
proposed  to  prove  them  did  not  hear  and  understand  all  that  the 
declarant  said  or  attempted  to  say,  because  what  was  not  heard  or 
understood  by  the  witnesses  might  have  exculpated  the  defendant 
from  all  connection  with  the  cause  of  the  declarant's  death.^^ 
Although  the  rule  is  that  a  dying  declaration  must  be  complete  in 
itself,  what  is  meant  is  not  that  the  declarant  must  have  stated 
everything  that  constituted  the  res  gestae  of  the  subject  of  his  state- 
ment, but  that  his  statement  of  any  given  fact  must  have  been  a 
full  expression  of  all  that  he  intended  to  say.^" 

Written  Declaration.  —  It  is  not  necessary  that  a  written  declaration 
should  contain  all  of  the  statements  that  the  declarant  has  made, 
but   it  is  sufficient  to  incorporate  in  it  what  he  dictates   for  the 


can  not  be  received  as  evidence,  and 
could  not  constitute  a  sufficient  basis 
for  a  verdict.  State  v.  Nettlebush, 
20   Iowa   257. 

52.  State  v.  Center,  35  Vt.  378. 

53.  State  v.  Patterson,  45  Vt.  308, 
12  Am.  Rep.  200,  in  which  case  a 
witness  called  by  the  prosecution  tes- 
tifies that  he  saw  the  declarant  after 
he  was  shot ;  that  in  answer  to  his 
inquiries  he  made  statements  con- 
cerning the  occurrence  connected 
with  the  shooting;  that  he  was  so 
weak  the  witness  could  only  get  de- 
tached statements  in  the  intervals  be- 
tween spells  of  vomiting ;  that  he 
took  his  words  on  paper,  but  the 
paper  was  lost.  It  was  held  that 
such  testimony  was  admissible,  the 
court  saying  that  the  fact  that  the 
defendant  made  his  statement  in  in- 
tervals between  the  vomiting  did  not 
touch  the  question  of  the  competency 
of  the  evidence,  unless  it  should  ap- 
pear that  by  such  vomiting  he  was 
prevented  from  expressing  his  mean- 
ing in  relation  to  the  facts  that  he 
was  undertaking  to  state.  See  also 
State  V.   Nettlebush,  20  Iowa  257. 

Completeness  as  to  Questions 
Which  it  Purports  to  Answer. 
Where  the  declaration  is  in  the  shape 
of  answers  to  questions,  it  is  suffi- 
cient that  it  be  complete  as  to  the 
answers  to  all  questions  which  it  pur- 
ports to  answer.  Boyle  v.  State,  97 
Ind.  322,  citing  State  v.  Patterson, 
45  Vt.  308,  12  Am.  Rep.  200. 

Where  Declarant  Declined  to  An- 
swer Further  Questions —  A  dying 
declaration  ii  not  rendered  inadmis- 
sible  because   the  declarant   declined 
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to  answer  further  questions  on  the 
ground  that  he  was  dying.  People  v. 
Chin  Mook  Sow,  51   Cal.  597. 

Where  Declarant  Merely  Stated 
Who  Shot  Him.  —  In  McLean  v. 
State,  16  Ala.  672,  the  declarant,  after 
having  said  who  shot  him,  was,  be- 
cause of  weakness  and  exhaustion, 
unable  to  talk  further,  and  it  was 
held  that  such  declaration  was  suf- 
ficiently complete,  it  not  being  shown 
that  he  intended  or  desired  to  con- 
nect it  with  any  other  fact  or  cir- 
cumstances explanatory  of  it. 

Inability  of  Declarant  to  Answer 
Question.  —  In  Vass  v.  Com.,  3  Leigh 
(Va.)  786,  24  Am.  Dec.  695,  it  ap- 
peared that  the  declarant  answered 
three  questions  which  were  put  to 
him,  but  when  a  fourth  question  was 
propounded  he  was  unable  to  answer 
it  and  it  was  insisted  that  the  dec- 
laration was  incomplete  and  conse- 
quently inadmissible.  In  holding  that 
there  was  no  reversible  error,  Lomax, 
J.,  said:  "If  his  situation  was  such 
as  to  disable  him  from  any  other 
cause,  independent  of  the  state  of  his 
reason,  from  giving  a  full  and  com- 
plete account  of  the  transaction,  and 
from  telling  the  whole  truth,  not 
merely  a  part  of  the  truth,  that  was  a 
matter  for  the  decision  of  the  jury, 
and  not  of  the  court.  Even  if  it 
were  true  that  a  supervening  dis- 
ability had  abridged  the  narrative, 
which,  possibly,  under  other  circum- 
stances, might  have  been  given  by 
the  deceased,  still  the  question 
whether  the  matter  disclosed 
amounted  to  a  full  and  comolete  ac- 
count,  was   a   question   properly   left 
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purpose  of  being  written  down  as  his  dying  declarations ;  and  it 
seems  that  if  he  has  made  other  statements  than  those  contained  in 
his  formal  dying  declaration,  they  may  be  proven.^* 

9.  Propriety  of  Reducing  to  Writing.  —  It  is  well  settled  that  dec- 
larations may  be  reduced  to  writing  by  the  declarant,  or  by  some  one 
for  him,  and  that  the  writing  so  prepared  is  admissible  in  evidence.^^ 

10.  By  Whom  Writing  Prepared.  —  It  does  not  matter  by  whom 
the  declarations  are  reduced  to  writing.'^" 

11.  Necessity  of  Reducing  to  Writing.  —  It  is  well  settled  that 
dying  declarations  may  be  proved  by  parol,  and  that  it  is  not 
necessary  to  reduce  them  to  writing.^^ 

Declaration   in   Form    of    Deposition.  —  Dying    declarations    may   be 


to  that  tribunal,  in  which  the  law 
vests  the  power  of  deciding  upon  the 
•credit  of  witnesses,  and  which  alone 
•can  determine,  from  the  circum- 
stances of  the  case,  whether  a  wit- 
Tiess  has  told  the  whole  truth,  as 
well  as  a  part  of  the  truth,  and  noth- 
ing but  the  truth." 

54.  Sufficiency    of    Statement    of 

Material    Facts People    v.    Brady, 

72  Cal.  490,   14  Pac.  202. 

In  State  v.  Murdy,  81  Iowa  603,  47 
N.  W.  867,  declarations  drawn  up 
"by  the  prosecuting  attorney,  contained 
3.  brief  narrative  of  the  most  material 
facts  connected  with  the  affair  which 
resulted  in  the  declarant's  death.  It 
was  held  that  the  fact  that  the  de- 
<:larant  might  have  said  some  things 
"before  the  writing  was  commenced 
which  were  not  incorporated  in  the 
writing  was  not  an  objection  to  its 
use  as  evidence,  it  being  shown  that 
the  writing  was  drawn  with  delibera- 
tion and  that  it  contained  what  the 
•declarant  regarded  as  a  truthful  nar- 
ration of  the  occurrence. 

55.  Alabama.  —  Kelly  v.  State,  52 
Ala.  361. 

Arkansas.  —  Collier  v.  State^  20 
Ark.  36. 

California.  —  People  v.  Sanchez,  24 
Cal.  17;  People  v.  Glenn,  10  Cal.  2>i- 

Delaware.  —  See  State  v.  Frazier, 
I   Houst  Cr.   176. 

Georgia.  —  Perry  v.  State,  102  Ga. 
^65,  30   S.   E.  903- 

Illinois.  —  Murphy  v.  People,  37 
III.  447. 

Indiana.  —  Jones  v.  State,  71  Ind. 
66;  Binns  v.  State,  46  Ind.  311.  See 
also  Boyle  v.  State,  97  Ind.  322. 

Iowa.  —  State     v.    Fraunburg,     40 


Iowa  555;  State  v.  Tweedy,  11  Iowa 
350. 

Kentucky.  —  Mockabee  v.  Com.,  78 
Ky.  380. 

Louisiana.  —  State  ex  rel.  "Wynne 
V.  Lee,  106  La.  400,  31  So.  14. 

Massachusetts.  —  Com.  v.  Haney, 
127  Mass.  455;  Com.  v.  Casey,  11 
Cush.  417,  59  Am.  Dec.  150. 

Minnesota.  —  State  v.  Cantieny,  34 
Minn.  I,  24  N.  "W.  458- 

Mississippi.  —  Merrill  v.  State,  58 
Miss.  65. 

0/n"o.  —  State  v.  Kindle.  47  Ohio 
St.  358,  24  N.  E.  485. 

South  Carolina.  —  State  v.  Fergu- 
son, 2  Hill  619,  27  Am.  Rep.  412. 

Tennessee.  —  See  Epperson  v. 
State,  5  Lea  291. 

Tr.ra.y.  —  Krebs  v.  State,  8  Tex. 
App.  I. 

Wisconsin.  —  State  v.  Martm,  30 
"Wis.  216,  II  Am.  Rep.  567. 

56.  Perry  v.  State,  102  Ga.  365, 
30  S.  E.  903;  State  V.  Murdy,  81 
Iowa  603,  47  N.  W.  867;  State  v. 
Morrison,  64  Kan.  669,  68  Pac.  48. 

57.  Indiana.  —  See  Shenkberger  v. 
State,   154  Ind.  630,  57   N.  E.   519- 

Kentucky.  —  Hendrickson  v.  Com., 
24  Ky.  L.  Rep.  2,173,  73  S.  W.  764; 
Hines  v.  Com.,  90  Ky.  64,  13  S.  W. 
445;  IMockabee  v.  Com.,  78  Ky.  380; 
Pennington  v.  Com.,  24  Ky.  L.  Rep. 
32,  68  S.  W.  451- 

Louisiana.  —  State  v.  Parham.  48 
La.  Ann.  1,309,  20  So.  727;  State  r. 
Andrew,  31  La.  Ann.  91. 

North  Carolina.  —  State  v.  Whit- 
son,  III  N.  C.  695,  16  S.  W.  332. 

Rhode  Island.  — St^te  v.  Jeswell, 
22  R.  I.  136,  46  Atl.  405- 

South  Carolina.  —  State  v.  Gill,  14 
S.  C.  410. 
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written  out  in  the  form  of  a  deposition,  giving  questions  and  answers 
as  in  an  ordinary  deposition.^^ 

12.  Declarant's  Understanding  and  Adoption  of  Writing.  —  Where 
declarations  are  reduced  to  writing  in  behalf  of  one  who  is  dying, 
they  are  not  admissible  in  evidence  unless  it  is  made  to  appear'  that 
he  fully  understood  and  assented  to  them,  and,  as  a  general  rule,  it 
should  be  proved  that  the  declarations  after  being  reduced  to  writing 
were  read  over  to  the  declarant  and  approved  by  him.^^  Where  the 
declarations  have  been   reduced  to   writing,   so  much  of  them  as 


58.  Boyle  v.   State,  97  Ind.  322. 

59.  Anderson  v.  State,  79  Ala.  5 ; 
McHugh  v.  State,  31  Ala.  317;  Fuqua 
V.  Com.,  24  Ky.  L.  Rep.  2,204,  y^  S. 
W.  782;  Foley  V.  State,  (Wyo.),  72 
Pac.  627.  See  also  State  v.  Sullivan, 
51  Iowa  142,  50  N.  W.  572;  State  v. 
Fraunburg,  40  Iowa  555;  Binfield  v. 
State,  15  Neb.  484,  19  N.  W.  607. 

Admissibility  of  Original  Draft  or 
Typewritten  Copy.  —  In  Hendrick- 
son  V.  Com.,  24  Ky.  L.  Rep.  2,173, 
7:^  S.  W.  764,  the  person  to  whom 
the  declarations  were  made  wrote 
them  down  as  they  were  dictated, 
using  a  lead  pencil.  Subsequently  he 
made  a  typewritten  copy  of  the  same ; 
and  some  hours  afterwards  returned 
and  read  over  the  typewritten  copy 
to  the  decedent,  who  assented  to  its 
correctness  and  signed  it  in  the  pres- 
ence of  attesting  witnesses.  It  was 
contended  that  the  original  paper  — 
the  one  written  with  the  lead  pen- 
cil—  should  have  been  used  as  evi- 
dence, but  it  was  held  that  the  type- 
written copy  was  the  one  and  the 
only  one  that  was  admissible  in  evi- 
dence, the  one  in  pencil  not  having 
been  signed  by  and  read  over  to  the 
declarant. 

Recognition  and  Adoption  of  Dec- 
laration Drawn  Tip  by  Another. 
Where  the  declarant  has  recited  to 
one  or  more  persons  the  circum- 
stances of  the  case,  and  a  declaration 
is  drawn  up  for  him,  he  may,  when 
at  the  point  of  death  and  acting  un- 
der a  sense  of  impending  death,  adopt 
and  recognize  the  declaration  so 
drawn  up  provided  he  understands  it 
and  is  capable  of  remembering  with 
distinctness  and  stating  with  ac- 
curacy the  facts  and  circumstances 
therein  detailed.  Brown  v.  State,  2^ 
Miss.  433. 

Suggestions  of  Others  Adopted  by 
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Declarant.  —  In  State  v.  Cantieny, 
34  Minn,  i,  24  N.  W.  458,  where  the 
declarations  had  been  reduced  to 
writing  by  another  who  suggested 
some  facts  to  the  declarant,  to  which 
the  latter  assented,  it  was  held  that 
the  manner  in  which  the  instrument 
was  made  was  not  such  as  to  render 
it  inadmissible.  Citing  People  v. 
Sanchez,  24  Cal.  17;  Murphy  v.  Peo- 
ple, Z7  111-  447;  Com.  V.  Casey,  11 
Cush.  (Mass.)  417,  59  Am.  Dec.  150. 
Where  Decedent  Said  That  Decla- 
ration was  Correct,  but  Needed  Im- 
material  Alterations In   Drake  v. 

State,  25  Tex.  App._293,  7  S.  W.  868, 
after  a  dying  declaration  had  been  re- 
duced to  writing,  read  over  to  and 
signed  by  the  declarant,  the  original 
or  a  correct  newspaper  copy  was 
read  over  to  him  and  he  was  asked 
if  it  was  true,  to  which  he  replied 
that  it  was  substantially  correct,  that 
there  were  some  immaterial  altera- 
tions which  he  would  like  to  make. 
The  declarant  being  too  weak  to  make 
such  alterations,  they  were  never 
made.  It  was  held  that  it  was  error 
to  admit  such  declarations.  The 
court  said :  "  Suppose  the  deceased 
was  alive,  and  on  the  stand  as  a  wit- 
ness. He  deposes  to  the  facts  attend- 
ing the  killing;  and,  when  asked 
if  his  relation  of  them  is  correct,  he 
should  answer:  "Substantially;  but 
there  are  some  immaterial  alterations 
I  would  like  to  make."  Would  not 
the  opposing  party  be  eager  to  know 
what  error  needed  correction? 
Would  he  be  willing  to  leave  this 
matter  to  the  opinion  of  the  wit- 
ness—  let  him  decide  what  was  sub- 
stantially correct,  and  what  was  im- 
material? How  frequently  is  it  the 
case  where  the  matters  of  first  impor- 
tance are  considered  immaterial  by 
the  witness !  Witnesses  are  not 
judges    of    the    admissibility    of    evi- 
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were  not  made  and  assented  to  by  the  declarant  should  not  be 
received  in  evidence,*"*  but  if  the  substance  of  the  declaration  as 
made  by  the  declarant  is  written  down  and  is  assented  to  by  the 
declarant,  this  will  be  sufficient.**^ 


dence,  nor  of  the  bearing  one  fact 
has  upon  another.  The  most  learned 
lawyer  cannot  always,  in  advance, 
appreciate  the  bearing  and  importance 
of  all  the  facts.  A  fact  or  circum- 
stance, when  viewed  alone,  may  be 
considered  trifling  —  as  but  chaff; 
but,  when  considered  with  reference 
to  other  facts,  may  be  of  the  greatest 
importance." 

Necessity  to  Reread  Declaration 
to  Declarant.  —  In  Johnson  v.  State, 
102  Ala.  I,  i6  So.  99,  prior  to  the 
declarant's  having  lost  all  hope  of 
recovery  a  written  declaration  was 
prepared  by  a  justice  of  the  peace, 
read  to  the  declarant  and  then  signed 
by  him  and  sworn  to  before  the  jus- 
tice and  duly  certified.  Afterwards, 
when  the  defendant  has  lost  all  hope 
of  recovery,  the  justice  of  the  peace 
called  the  declarant's  attention  to  the 
statement  he  had  made  and  sworn  to 
and  asked  him  if  the  same  was  true, 
to  which  the  declarant  replied  in  the 
affirmative.  It  was  objected  to  the 
legality  and  sufficiency  of  the  written 
declaration  that  it  was  not  reread 
to  the  declarant  when  he  so  asserted 
its  truth,  but  it  was  held  that  this 
objection  was  without  force.  The 
court  said:  "This  precise  question 
has  been  many  times  presented,  and 
the  ruling  has  been  that  a  rereading 
is  not  a  necessary  prerequisite  to  its 
admissibility  in  evidence. 

"  Sufficient  that  the  declarant  re- 
tains his  reasoning  faculties,  and  af- 
firms the  correctness  of  the  statement 
made,  after  he  has  given  up  all  hope 
of  recovery."  Citing  Reg.  v.  Steele, 
12  Cox  C.  C.  i68;  People  v.  Gray,  6i 
Cal.  164,  44  Am.  Rep.  549;  People 
V.  Hodgdon,  55  Cal.  72,  36  Am.  Rep. 
30;  Mockabee  v.  Com.,  78  Ky.  380; 
Young  V.  Com.,  6  Bush  (Ky.)  312; 
State  V.  McEvoy,  9  Rich.  (S.  C.) 
208;  Snell  V.  State,  29  Tex.  App. 
236,  15  S.  W.  722. 

Adoption  by  Declarant  of  Deposi- 
tion Dictated  by  Another In  State 

V.  Martin,  30  Wis.  216,  11  Am.  Rep. 
567,  it  appeared  that  part  of  the  dep- 
osition was   dictated  to  a  justice  of 


the  peace  by  a  witness  who  was  with 
the  decedent  at  the  time  when  he 
was  stabbed,  but  the  material  part  of 
the  deposition  was  dictated  by  the 
decedent  himself  and  the  whole  was 
read  over  to  him  and  adopted  by  him 
as  a  correct  history  of  the  facts  at- 
tending the  homicide.  It  was  held 
that  there  was  no  error  to  permit 
the  deposition  to  be  read  in  evidence 
as  the  dying  deposition  of  the  de- 
cedent. In  this  case  the  only  por- 
tion of  the  deposition  read  to  the 
jury  was  that  which  the  decedent 
had  dictated.  The  court  said: 
"  Perhaps  the  defendant  might  have 
insisted  upon  the  trial  that  the  whole 
deposition  should  be  read  to  the 
jury  —  if  any  of  it  was  —  in  order 
that  the  jury  might  have  the  whole 
statement,  and  thus  ^Yeigh  its  value. 
But  it  appears  that  he  did  not  spe- 
cially claim  that  this  should  be  done, 
and  only  objected  generally  to  the 
reading  of  any  portion  of  the  deposi- 
tion in  evidence.  Therefore  probably 
the  circuit  court  thought  only  the 
material  portion  which  had  been  dic- 
tated to  the  justice  by  the  deceased 
himself,  should  be  read  to  the  jury. 
But  under  the  circumstances  we  think 
there  was  no  error  in  the  rulings  of 
the  court  upon  this  point." 

60.  State  V.  Cantieny,  34  Minn.  I, 
24  N.  W.  458,  in  which  case  it  was 
held  that  the  statement  in  the  writ- 
ing to  the  condition  of  the  declarant, 
which  statement  had  not  been  made 
by  him  nor  read  to  him,  formed  no 
part  of  the  declaration,  and  was 
properly  excluded. 

61.  People  V.  Bemmerly,  87  Cal. 
117,  25  Pac.  266.  See  also  Jones  v. 
State,  71   Ind.  66. 

Ratification  of  Written  Statement 
Which  Incorrectly  Reports  What  De- 
clarant Said In  State  v.  Baldwin, 

15  Wash.  15,  45  Pac.  650,  it  ap- 
peared that  the  decedent  sent  for  an 
attorney  and  related  to  him  the  cir- 
cumstances of  the  shooting  which 
resulted  in  his  death  and  that  some- 
time thereafter  such  attorney  re- 
duced   the    decedent's     narrative     to 
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Formal  Parts  Drawn  Out  of  Declarant's  Presence.  —  The  formal  parts 
of  a  dying  declaration  may  be  drawn  by  the  officer  out  of  the  declar- 
ant's presence,  and  if  it  appears  that  after  the  declaration  had  been 
fully  prepared  the  declarant  assented  to  it,  the  declaration  will  be 
admissible  in  its  entirety. "- 

13.  Signature  of  Declarant.  —  The  minute  or  memorandum  of 
dying  declarations  is  not  admissible  in  evidence  unless  it  was  signed 
by  the  declarant  or  by  some  one  in  his  behalf  f^  but  where  written 
declarations  are  not  signed  by  the  declarant  they  may,  nevertheless, 
be  proved  by  parol,  and  a  witness  who  heard  such  declarations  may 
use  the  writing  for  the  purpose  of  refreshing  his  memory.''* 


writing,  not  in  the  presence  of  the 
decedent,  and  not  always  in  his 
language;  and  it  also  appeared  that 
in  one  or  two  matters  such  attornej^'s 
statement,  according  to  his  testimony, 
was  incorrect,  and  that  he  had  made 
mistakes  in  reducing  to  writing  what 
the  declarant  had  said ;  but  it  ap- 
peared that  the  attorney's  statement 
was  read  to  the  decedent  a  short  time 
before  his  death  and  that  after  di- 
recting a  portion  of  it  to  be  reread 
to  him,  he  seemed  satisfied  with  it 
and  signed  it.  The  court  in  holding 
that  such  statement  was  properly  ad- 
mitted in  evidence  said:  "The  fact 
that  it  was  not  in  the  exact  language 
of  the  declarant  would  not  render  it 
inadmissible.  Nor  would  the  testi- 
mony of  the  attorney  who  reduced  it 
to  writing  that  it  was  incorrect  in 
one  or  two  particulars,  as  it  would 
still  be  a  question  of  fact  for  the  jury. 
The  alleged  mistake  related  to  an 
unimportant  matter  leading  up  to  the 
time  of  the  controversy,  and  it  prob- 
ably escaped  the  attention  of  the  de- 
clarant at  the  time  the  same  was 
read  over  to  him.  None  of  the  ob- 
jections raised  against  the  admission 
of  the  dying  declaration  are  tenable." 

62.  State  v.  Wilmbusse,  (Idaho), 
70  Pac.  849. 

63.  Anderson  v.  State,  79  Ala.  5 ; 
State  V.  Elliott,  45  Iowa  486;  State 
V.  Wilson,  24  Kan.  189,  36  Am.  Rep. 
257.  See  also  State  v.  Sullivan,  51 
Iowa  142,  50  N.  W.  572;  Fuqua  v. 
Com.,  24  Ky.  L.  Rep.  2,204,  73  S.  W. 
782;  Allison  V.  Com.,  99  Pa.  iSt.  17. 

Declaration  Signed  by  Another  in 

Behalf  of  Defendant In  Moore  v. 

State,  96  Tenn.  209,  2,2,  S.  W.  1,046, 
it  was  urged  that  a  Avritten  dying 
declaration  should  not  have  gone  to 
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the  jury  because  it  was  signed  "J. 
D.  Pemberton,  by  J.  T.  Saunders."' 
The  court  said:  "This  objection, 
being  made  for  the  first  time  in  this 
court,  comes  too  late.  Especially  is 
this  so,  as  the  witness,  Saunders,  who 
identified  the  paper  and  read  it  to 
the  jur}',  was  the  party  who  wrote  it 
at  the  dictation  of  Pemberton  as  his 
dying  declaration,  and  then  affixed 
the  signature  in  question.  In  addi- 
tion, there  is  nothing  in  the  record 
to  rebut  the  presumption  that  this 
signature  was  made  by  Saunders  for 
Pemberton  on  account  of  the  latter's. 
enfeebled    condition." 

Writing  Not  Signed  by  Declarant 

but  by  Justice  of  Peace It  is  error 

to  admit  in  evidence,  as  a  dying  dec- 
laration, a  writing  not  signed  by  the 
deceased,  but  certified  to  by  a  justice 
of  the  peace  as  containing  the  state- 
ment made  by  the  deceased,  in  the 
absence  of  testimony  that  the  de- 
ceased did  make  the  statement 
contained  in  the  writing,  and  believed 
at  the  time  his  death  was  imminent, 
and  that  he  entertained  no  hope  of 
recovery.  Such  a  paper  should  not 
be  admitted  per  se,  as  independent 
evidence  of  a  dying  declaration. 
Cireen  v.  State,  43  Fla.  552,  30  So. 
798. 

64.  Freeman  v.  State,  112  Ga.  48, 
37  S.  E.  172:  Com.  V.  Stoops,  Add. 
(Pa.)  381.  See  also  State  v.  Par- 
ham,  48  La.  Ann.  1,309,  20  So.  727. 

See  further  State  v.  Carrington,  15 
Utah  480,  50  Pac.  526,  to  the  effect 
that  where  declarations  are  com- 
mitted to  writing  the  mere  fact  that 
the  writing  was  not  signed  by  the 
declarant  does  not  render  it  inadmis- 
sible in  evidence,  where  it  is  nroved 
by  parol  that  at  the  time  the  declara- 
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14.  Oath  of  Declarant.  —  Dying-  declarations  because  of  the  cir- 
cumstances under  which  they  were  made,  have  the  sanction  of  an 
oath,  and  therefore  where  they  are  reduced  to  writing  it  is  not  nec- 
essary that  they  should  be  sworn  to  by  the  declarant;"^  but  the 
fact  that  such  declarations  are  sworn  to  is  immaterial,  and  does  not 
render  them  inadmissible  in  evidence  on  the  theory  that  the  oath  of 
the  declarant  makes  them  a  deposition.*''^ 

XVI.  WHAT  STATEMENTS  COMPETENT. 

1.  As  Compared  With  Testimony  of  Living  Witnesses.  —  A.  In- 
General.  —  The  rule  is  well  settled  that  dying  declarations  must 
relate  to  such  facts  only  as  the  declarant  would  have  been  competent 
to  testify  to  if  sworn  as  a  witness  in  the  case ;'''  but  on  the  other 
hand  the  rule  is  equally  well  settled  that  with  the  proviso  that  dying 
declarations  must  refer  to  the  fact  and  the  circumstances  of  the 
act  which  resulted  in  the  declarant's  death,  they  are  admissible  to 
such  an  extent  as  the  testimony  of  the  decedent  would  have  been 
if  he  had  been  called  as  a  living  witness.^® 


tions  were  made  the  declarant  was 
conscious  and  mentally  capable  as  a 
witness,  but  was  physically  unable  to 
sign  the  writing.  And  see  People  v. 
Callaghan,  4  Utah  49,  6  Pac.  49; 
State  V.  Cameron,  2  Pinn.  400,  2 
Chand.    (Wis.)    172. 

65.  Saylor  v.  Com.,  97  Ky.  184, 
30  S.  W.  390 ;  Turner  v.  State,  89 
Tenn.  547,  15  S.  W.  838.  See  also 
State  V.  Parham,  48  La.  Ann.  1,309, 
20  So.  727;  State  V.  Whitson,  in  N. 
C.  695,  16  S.  E.  332. 

66.  Turner  v.  State,  89  Tenn.  547, 
IS  S.  W.  838.  See  also  Com.  v. 
Haney,  127  i\lass.  455 ;  State  v.  Tal- 
bert,  41  S.  C.  526,  19  S.  E.  852 ;  State 
V.  IMcEvoy.  9  Rich.   (S.  C.)  208. 

67.  Alabama.  —  Oliver  t'.  State,  17 
Ala.  587;  Johnson  v.  State,  17  Ala. 
687. 

Arkansas.  —  Berry  v.  State,  63  Ark. 
382,  38  S.  W.  1,038. 

California.  —  People  v.  Wasson,  6s 
Cal.  538,  4  Pac.  655;  People  v.  Tay- 
lor, 59  Cal.  640. 

Georgia.  —  Whitley  v.  State,  38  Ga. 
50. 

Indiana.  —  Shenkenberger  v.  State, 
154  Ind.  630,  57  N.  E.  519;  Boyle  v. 
State,  105  Ind.  469,  5  N.  E.  203,  55 
Am.  Rep.  218;  Montgomery  v.  State, 
80  Ind.  338,  41  Am.  Rep.  815 ;  Bings 
V.  State,  46  Ind.  311. 

lozva.  —  State  v.  Wright,  112  Iowa 


436,  84  N.  W.  541;  State  V.  Perigo, 
80  Iowa  37,  45  N.  W.  399;  State  v. 
Baldwin,  79  Iowa  714,  45  N.  W.  297; 
State   z:    demons,   51    Iowa   274. 

Louisiana.  —  State  z'.  Burt,  41  La. 
Ann.  787,  6  So.  631,  6  L.  R.  A.  79. 

Missouri.  —  State  v.  Elkins,  loi 
Mo.  344,  14  S.  W.  116. 

Nczu  York.  —  People  v.  Shaw,  63 
N.  Y.  36. 

North  Carolina.  —  State  z:  Wil- 
liams, 67  N.  C.  12. 

Oregon.- — State  v.  Foot  You,  24 
Or.  75,  32  Pac.   1. 03 1.  33  Pac.  537. 

Tennessee.  —  Baxter  v.  State,  15 
Lea  657. 

Te.ras.  —  Warren  v.  State,  9  Tex. 
App.  619,  35  Am.  Rep.  745 ;  Medina 
V.  State,  43  Tex.  Crim.  52,  63  S.  W. 

IVest  Virginia.  —  State  v.  Burnett, 
47  W.  Va.  731,  35  S.  E.  983. 

68.  Oliver  v.  State,  17  Ala.  587; 
Whitley  v.  State,  38  Ga.  50;  Brock 
V.  Com.,  92  Ky.  183,  17  S.  W.  337; 
People  7'.  Knapp,  26  Mich.  112;  State 
V.  Reed,  137  Mo.  125,  38  S.  W.  574; 
State  V.  Carrington,  15  Utah  480,  50 
Pac.   526. 

Statement  of  Declarant  That  He 
Was  Unarmed. —  In  State  z\  Reed, 
137  Mo.  125,  38  S.  W.  574,  it  was 
held  that  a  statement  made  by  the 
decedent  that  he  was  not  armed  was 
admissible,  because  it  was  such  a 
statement  as  would  have  been  admis- 
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Proof  of  Declarant's  Name  by  Dying  Declarations.  —  It  has  been  held 
that  the  fact  that  the  declarant's  name  was  the  same  as  that  alleged 
in  the  indictment  may  be  proved  by  his  dying  declarations/^** 

B.  Relevancy.  —  It  is  well  settled  that  irrelevant,  immaterial  and 
incompetent  statements  made  by  the  declarant  should  not  be  per- 
mitted to  go  to  the  jury;^°  but  though  irrelevant  declarations  should 
not  be  admitted  in  evidence,  it  does  not  necessarily  follow  that  their 
admission  will  constitute  reversible  error,  and  where  it  appears 
that  the  declarations  were  not  prejudicial,  the  error  will  be  disre- 
garded.'^^ 

C.  Hearsay.  —  Statements  which  consist  of  mere  hearsay,  that  is, 
what  the  declarant  had  heard  from  others,  will  not  be  admitted  in 
evidence. '^- 


sible   if   the   declarant   were   on    the 
witness  stand. 

69.  Lister  v.  State,  i  Tex.  App. 
739.  In  this  case  it  appeared  that  the 
decedent  was  a  stranger,  unknown  to 
all  the  witnesses,  and  his  name  was 
nowhere  mentioned  save  in  the  dying 
declarations.  The  court  said  :  "The 
question  is :  Can  his  name,  as  was 
done  in  this  case,  be  proved  by  his 
own  statements  as  to  what  his  name 
was,  made  by  him  in  his  dying  dec- 
larations? We  have  searched  in  vain 
for  a  case  wherein  this  identical 
question  has  ever  before,  if  at  all, 
been  presented.  ...  It  is  most 
clearly  evident  that,  had  the  case 
been  one  of  assault  with  intent  to 
murder,  for  instance,  and  deceased 
had  been  sworn  as  a  witness,  he 
would  have  been  competent  to  testify 
as  to  his  name,  and  his  testimony  as 
to  that  fact  —  a  fact  most  pertinent 
and  most  important  to  the  issue  to  be 
tried  —  would  have  been  perhaps 
more  conclusive  than  if  coming  from 
the  lips  of  any  other  witness ;  in  a 
w-ord,  would  have  been  one  of  the 
most  certain  evidences  of  that  fact. 
We  can  see  no  reason  why  this  fact, 
contained  in  his  dying  declarations 
and  as  part  thereof,  and  tending,  as 
it  did,  expressh'  and  positively  to 
prove  the  corpus  delicti  as  charged, 
was  not  competent  and  admissible  as 
any   other   fact  therein   stated." 

70.  People  v.  Sanchez,  24  Cal.  17; 
Pace  V.  Com.,  89  Ky.  204,  12  S.  W. 
271 ;  State  v.  Black,  42  La.  Ann.  861, 
8  So.  594;  State  V.  Reed,  137  Mo. 
125,  38  S.  W.  574;  State  V.  Nelson, 
loi  Mo.  464,  14  S.  W.  712. 
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Statement  That  Declarant  Forgave 
Defendant — A  part  of  the  declara- 
tion in  which  the  declarant  prays 
God  to  forgive  the  defendant,  should 
be  excluded  as  it  does  not  in  any  way 
relate  to  or  affect  the  act  of  killing 
or  what  apparently  led  to  it.  Sulli- 
van V.  State,  102  Ala.  135,  15  So.  264, 
48  Am.  St.  Rep.  22. 

71.  Turner  v.  State,  89  Tenn.  547, 
15  S.  W.  838.  In  this  case  the  de- 
clarant said  that  his  intention  was  to 
reason  with  the  defendant  and  to  get 
him  to  correct  a  statement  that  he 
made,  and  it  was  held  that  the  ad- 
mission of  the  same  in  evidence  did 
not  constitute  reversible  error.  The 
court  said :  "  The  testimony  was  ir- 
relevant, and  should  have  been  ex- 
cluded, for  it  could  have  no  bearing 
upon  the  issue,  which  was  whether 
Turner,  from  what  occurred,  had 
reasonable  grounds  for  believing  that 
it  was  necessary  to  kill  in  self- 
defense.  The  verdict  is  amply  sus- 
tained by  competent  evidence,  in- 
dependent of  this  testimony,  and 
the  result  could  not,  on  any  rea- 
sonable hypothesis,  have  been  in- 
fluenced by  it ;  for  his  intentions 
might  have  been  ever  so  fair,  yet,  if 
his  acts  were  hostile.  Turner  would 
have  been  justified  in  shaping  his 
conduct  by  them  alone." 

72.  People  v.  Wong  Chuey,  117 
Cal.  624,  49  Pac.  83,  in  which  case 
it  was  held  that  a  statement  made 
by  the  decedent  as  to  what  was  said 
by  one  who  was  charged  as  a  co- 
defendant  in  the  presence  of  the  de- 
fendant, was  not  admissible.  See 
also  People  v.  Sanchez,  24  Cal.  17. 
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D.  Opinions  and  Conclusions  of"  Declarant.  —  a.  In  General. 
A  mere  expression  of  opinion  or  belief  by  a  dying  man  is  not 
admissible  as  a  dying  declaration,  and  it  is  immaterial  whether  the 
fact  that  the  declaration  is  a  mere  statement  of  opinion  appears  from 
the  declaration  itself,  or  from  other  undisputed  evidence  showing 
that  it  was  impossible  for  the  declarant  to  have  known  as  a  fact 
what  he  stated."^ 

Question  For  Court  as  to  Whether  Statement  Consists  of  Opinion.  —  It 
has  been  held  that  where  dying  declarations  are  objected  to  on  the 
ground  that  the  declarant  merely  stated  his  opinion  the  competency 
of  the  declarations  is  a  question  which  must  be  preliminarily 
decided  by  the  court,  and  is  not  a  question  for  the  jury.'*     Even 


73.  England.  — Rex  v.  Sellers, 
O.  B.  1796,  Car.  C.  L.  23,  cited  in 
People  V.  Taylor,  59  Cal.  640. 

Arkansas.  —  Young  v.  State,  70 
Ark.  156,  66  S.  W.  658;  Berry  v. 
State,  63  Ark.  382,  38  S.  W.  1,038; 
Jones  V.  State,  52  Ark.  345,  12  S. 
W.  704;  Walker  v.  State,  39  Ark. 
221. 

California.  —  People  v.  Lanagan, 
81  Cal.  142,  22  Pac.  482;  People  v. 
Wasson,  65  Cal.  538,  4  Pac.  555; 
People  V.  Taylor,  59  Cal.  640;  Peo- 
ple v.   Sanchez,  24  Cal.   17. 

Colorado.  —  McBride  v.  People,  5 
Colo.  App.  91,  37  Pac.  953. 

Georgia.  —  Freeman  v.  State,  1 12 
Ga.  48,  37  S.  E.  172;  Sweat  v.  State, 
107  Ga.  712,  33  S.  E.  422;  Kearney 
V.  State,  loi  Ga.  803,  29  S.  E.  127, 
65  Am.  St.  Rep.  344;  Ratteree  v. 
State,  53  Ga.  570;  Whitley  v.  State, 
38  Ga.  50;  McPherson  v.  State,  22 
Ga.  478. 

Illinois.  —  Moeck  v.  People,  100 
111.  242,  39  Am.  Rep.  38. 

Indiana.  —  Shenkenberger  v.  State, 
154  Ind.  630,  57  N.  E.  519;  Boyle  v. 
State,  105  Ind.  469,  5  N.  E.  203,  55 
Am.  Rep.  218;  Boyle  v.  State,  97 
Ind.  322 ;  Yost  v.  Conroy.  92  Ind. 
464,  47  Am.  Rep.  156;  Loshbaugh  v. 
Birdsell,  90  Ind.  466;  Montgomery 
V.  State,  80  Ind.  338,  41  Am.  Rep. 
815;    Binns   v.    State,   46   Ind.   311. 

lozi'a.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541 ;  State  v.  Perigo, 
80  Iowa  37,  45  N.  W.  399;  State  v. 
Baldwin,  79  Iowa  714,  45  N.  W. 
297;   State  z'.  Clemons,  51   Iowa  274. 

Kansas.  —  State  v.  O'Shea,  60 
Kan.  772.  57   Pac.  970. 

Kentucky.  —  Brock  v.  Com.,  02 
Kv.  183.  17  S.  W.  337:  Com.  V. 
Matthews,  89  Ky.  287,  12  S.  W.  333; 
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Feltner  v.  Com.,  23  Ky.  L.  Rep. 
1,110,  64  S.  W.  959;  Owens  V.  Com., 
22  Ky.  L.  Rep.  514,  58  S.  W.  422; 
Jones  V.   Com.,  20  Ky.  L.   Rep.  335. 

46  S.  W.  217;  Green  v.  Com.,  13  Ky. 
L.  Rep.  897,  18  S.  W.  515;  Smith  v. 
Com.,  13  Kv.  L.  Rep.  612,  17  S.  W. 
868;    Collins   v.   Com.,    12   Bush   271. 

Mississippi.  —  Payne  v.  State,  61 
Miss.  161.  See  also  Lipscomb  v. 
State,  75  Miss.  559,  23   So.  210. 

Missouri.  —  State  v.  Elkins,  lOl 
Mo.  344,  14  S.  W.  116;  State  z: 
Parker,  96  Mo.  382,  9  S.  W.  728; 
State  V.   Chambers,  87   Mo.  406. 

Nezi>  York.  —  Ferguson  v.  Hub- 
bell,  97  N.  Y.  507;  Shaw  V.  People, 
3  Hun  272,  5  Thomp.  &  C.  439. 

North  Carolina.  —  State  v.  Jeffer- 
son, 125  N.  C.  712,  34  S.  E.  648; 
State  V.  Arnold,  35  N.  C.  184.  See 
also   State  v.  Williams,  67  N.  C.   12. 

Tennessee.  —  Baxter  v.  State,  15 
Lea  657. 

Texas. — Williams  v.  State,  40 
Tex.  Crim.  497,  51  S.  W.  220;  War- 
ren V.  State,  9  Tex.  Apo.  619,  35 
Am.  Rep.  745 ;  Roberts  v.  State,  5 
Tex.  App.  141.  See  also  Medina  v. 
State,  43   Tex.    Crim.   52,   63    S.    W. 

331.  ^      . 

Washington.  —  State  v.  Carrmg- 
ton,   15   Utah  480    50   Pac.   526. 

West   Virginia.  —  State  v.  Burnett, 

47  W.  Va.  731,  35  S.  E.  983. 

74.  State  v.  Williams,  67  N.  C. 
12.  In  this  case  it  was  insisted  that 
the  declarant's  identification  of  the 
defendant  was  insufficient  because  it 
consisted  of  a  mere  statement  of  the 
declarant's  opinion,  and  it  was  re- 
plied that  as  upon  the  face  of  the 
declarations  it  was  possible  that  he 
might  have  identified  the  prisoner 
through    his    sense    of    hearing,    the 
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where  dying  declarations  are  offered  in  evidence  by  the  defendant, 
the  rule  here  under  discussion  is  applicable,  and  so  much  of  the 
declarations  as  consists  of  mere  opinions,  surmises  or  conclusions  of 
the  declarant,  even  though  they  tend  to  exculpate  the  defendant  or 
extenuate  his  offense,  will  be  excluded."  Thus  it  has  been  held  that 
the  defendant  will  not  be  permitted  to  prove  a  dying  declaration  that 
the  declarant  was  at  fault  and  had  himself  brought  on  the  difficulty j"^^ 
nor  will  the  defendant  be  permitted  to  prove  a  statement  that  the  act 
of  the  defendant  was,  in  the  declarant's  opinion,  accidental,"  or  that 
the  defendant  did  not  intend  to  injure  the  declarant/^ 

b.  That  Declarant  Was  Killed,  etc.  —  Dying  declarations  which 
contain  a  statement  of  the  declarant  that  he  had  been  killed  are 
admissible,  and  are  not  open  to  the  objection  that  such  statement  is 
a  mere  opinion  or  conclusion  of  the  declarant/^  but  the  prosecution 


court  ought  to  have  allowed  the 
declarations  to  be  weighed  by  the 
jury  and  disregarded  if  worthless. 
But  it  was  held  that  this  contention 
was  without  force,  the  court  declar- 
ing that  it  is  an  infallible  rule  that 
the  court  must  decide  all  preliminary 
questions  involving  the  competency 
of  evidence.  Compare  State  v.  Arn- 
old, 35  N.  C.  184,  in  which  case  the 
declaration  was  in  the  following 
words :  "  Elijah  Arnold  has  killed 
me.  He,  and  no  other  person,  has 
shot  me."  The  court  said:  "Al- 
though the  exception  states  that  the 
deceased  did  not,  in  so  many  words, 
say  that  he  saw  the  prisoner  shoot, 
yet  he  sets  out  further  that  the  de- 
ceased in  his  various  declarations 
always  stated  the  fact  that  the  pris- 
oner shot  him.  It  must,  therefore, 
be  understood,  prima  facie,  if  not 
conclusively,  that  the  deceased  in- 
tended to  affirm  as  a  fact  that  the 
prisoner  shot  him,  and,  of  course, 
that  he  affirmed  it  upon  his  knowl- 
edge of  it.  The  other  branch  of  the 
objection,  that  it  did  not  appear  that 
the  deceased  could  know  the  fact, 
and  therefore  that  his  declarations 
might  have  been  matter  of  inference 
and  opinion,  seems  rather  to  go  to 
the  credit  to  be  given  by  the  jury  to 
the  declarations,  than  to  their  com- 
petency. As  they  purport  in  them- 
selves to  declare  the  fact,  the  court 
was  bound  to  submit  them  to  the 
jury,  although  the  deceased  did  not 
go  into  the  detail  of  his  means  of 
knowledge." 

75.     State    v.    Wright,     112     Iowa 
436,  84  N.  W.  541. 
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A  statement  that  the  declarant 
thought  the  defendant  crazy  is  an 
opinion  to  which  he  could  not  have 
testified,  as  a  living  witness,  without 
giving  facts  to  the  jury  upon  which 
he  based  his  opinion;  and  when 
there  is  nothing  in  the  record  tend- 
ing to  show  that  this  was  his  delib- 
erate opinion  based  on  any  facts 
which  he  had  recited,  such  evidence 
should  be  rejected.  State  v.  Wright, 
112  Iowa  436,  84  N.  W.  541. 

76.  Ratteree  v.  State,  53  Ga.  570; 
Sweat  V.  State,  107  Ga.  712,  ^^  S.  E. 
422.  See  contra,  Brock  v.  Com.,  92 
Ky.  183,  17  S.  W.  227 ■  And  see 
Haney  v.   Com.,  5   Ky.   L.   Rep.  203. 

77.  Kearney  v.  State,  loi  Ga. 
803,  29  S.  E.  127,  65  Am.  St.  Rep. 
344,  in  which  case  the  court  cited 
Ratteree  v.  State,  53  Ga.  570;  Whit- 
ley V.  State,  38  Ga.  50;  McPherson 
V.  State,  22  Ga.  478.  But  see  Com. 
V.  Matthews,  89  Ky.  287,  12  S.  W. 
32>i.  where  the  declarant  stated  posi- 
tively and  as  a  fact  that  he  and  the 
decedent  were  engaged  in  playing 
and  that  the  shooting  was  an  acci- 
dent, it  was  held  that  the  statement 
was  admissible  in  behalf  of  the  de- 
fendant. 

78.  McPherson  v.  State.  22  Ga. 
478;  State  V.  Wright,  112  Iowa  436, 
84  N.  W.  541.  Compare  Shenken- 
berger  v.  State,  154  Ind.  630,  57  N. 
E.  519;  State  V.  Nettlebush,  20"  Iowa 
257- 

79.  State  v.  iVIace,  118  N.  C. 
1,244,  24  S.  E.  798. 

Declaration  That  He  Was  "Butch- 
ered." _  In    State   V.    Gile,   8   Wash. 
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will  not  be  allowed  to  introduce  in  evidence  a  statement  made  to  the 
effect  that  he  was  waylaid  by  the  defendant.^" 

c.  As  to  Who  Injured  Declarant.  —  It  has  been  held  that  a  state- 
ment made  by  the  declarant  as  to  who  injured  him  is  admissible  in 
evidence  as  a  positive  unqualified  declaration  of  a  fact  to  which  the 
decedent  could  have  testified  had  he  been  living,  and  called  as  a 
witness  on  the  trial,  and  is  not  a  mere  guess,  surmise  or  opinion  as 
to  who  was  the  offender  ;^^  but  the  court  will  carefully  exclude  a 


12,  35  Pac.  417,  which  was  a  prose- 
cution against  a  railroad  company 
for  causing  death  by  surgical  opera- 
tion, the  court  admitted  in  evidence 
a  dying  declaration  in  which  the  de- 
cedent stated  among  other  things 
that  he  had  been  "  butchered  "  by  the 
doctors.  The  objection  was  that  the 
declaration  was  but  the  expression 
of  an  opinion  and  not  the  statement 
of  a  fact  as  to  the  cause  of  the  de- 
clarant's death.  In  holding  that 
there  was  no  error  the  court  said : 
"  The  word  butchered  simply  means 
killed  in  an  unusual,  cruel  or  wan- 
ton manner,  and  no  more  expresses 
an  opinion  than  the  word  killed  when 
used    without   qualification." 

Statement  That  He  was  Shot  From 
Side  of  Mountain.  —  In  Lister  v. 
State,  I  Tex.  App.  739,  the  declarant 
said  that  he  was  shot  "  from  up 
yonder,"  meaning  by  up  yonder  from 
the  side  of  a  mountain,  as  the  wit- 
ness understood  from  some  motion 
or  gesture  made  by  the  declarant. 
It  was  held  that  such  declaration  was 
admissible  but  not  open  to  the  ob- 
jection that  it  pertained  to  matters  of 
opinion. 

80.  State  V.  Parker,  96  Mo.  382, 
9  S.  W.  728. 

Surmise  of  Declarant  That  He  Was 
About  to  Be  Attacked.  —  In  State  v. 
Chambers,  87  ^lo.  406,  the  declarant 
said  he  thought  that  the  defendant 
was  about  to  draw  something  from 
his  pocket,  a  knife  or  pistol,  and  that 
he  followed  him  so  that,  if  he  did 
draw  a  knife  or  pistol,  he  could 
catch  or  knock  it  out  of  his  hand 
before  he  could  hurt  him,  and  this 
was  excluded  upon  the  ground  that 
it  was  an  opinion. 

81.  State  V.  Foot  You,  24  Or.  75, 
:i3  Pac.  537,  32  Pac.  1,031.  In  this 
case  the  first  statement  of  the  de- 
cedent was :  "  I  was  shot  in  the 
back    and    could    not    see    the    man 


that  shot  me,  but  I  caught  a  glimpse 
of  him  as  I   fell,  and  I  think  that   I 
would  know  him  if  I  see  him."     On 
the  following  day,  when  the  defend- 
ant   was    taken    to    the    hospital    for 
identification,      the      decedent      after 
seeing   him   made    another    statement 
in  which  he  said :     "  I  recognize  the 
defendant  Don  Foot   (Foot  You)   as 
the  man  whom  I  first  spoke  to  when 
I   went    into   the   saloon.     He   is   the 
stout  man  I  refer  to  in  my  previous 
statement.      I      then      turned      and 
walked    away    and    he    shot     me.     I 
could  see  him  as  I  fell ;  I  fully  rec- 
ognize  the   man   I    just    saw   as    the 
man    whom    I    spoke    to     and     who 
afterwards    shot    me^'"     The     court 
said:     "There   is   here   no   statement 
of   an   opinion   as   to   who    did    the 
shooting.     It   is    a   positive,    unquali- 
fied  declaration   of   a    fact   to   which 
decedent  could  have  testified  had  he 
been  living,  and  called  as  a  witness 
on    the    trial."     See     also     State     v. 
Clemons,  51   Iowa  274,  in  which  case 
it  was  held  that  there  was  no  error 
in    admitting    the    following    declara- 
tion :     "  Ed  Clemons  shot    me ;    ain't 
I    right?"    The     court     said:     "As 
we  understand  the  rule,  the  court  is 
warranted  in   excluding  this  class  of 
evidence  only  when  the  dying  decla- 
ration   shows    upon    its    face    that    it 
is    a    mere    opinion."      Likewise     see 
Walker  v.  State.  39  Ark.  221,  where- 
in   objection    was    taken    to    a    dying 
declaration    in    which    the     declarant 
said,  "  Nick  Walker  shot  me."     The 
ground  of  objection  was  that  the  de- 
clarant   had    been    shot    through    an 
auger  hole  at  night  and  that  it  was 
impossible    for    the    declarant    to    do 
more    than    express   a    mere    opinion 
as  to  who  was  the  guilty  party.     The 
court    said :     "  We     tannot     under- 
take to  say,  upon  the  facts  and  cir- 
cumstances in  evidence,  as  stated  in 
the    bill    of    exceptions,    that    it    was 
physically   impossible   for   Jenkins   to 
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statement  as  to  who  was  the  perpetrator  of  the  offense  where  such 
statement  consists  merely  of  the  declarant's  opinion,  and  is  not  the 
direct  result  of  his  observations  ;^-  or  one  which  consists  of  a  mere 
supposition  of  the  declarant  as  to  the  identity  of  his  assailant.^^ 


have  seen,  so  as  to  recognize  the 
person  who  shot  him.  The  wit- 
nesses do  not  state  the  size  of  the 
auger  hole  in  the  door  through 
which  he  was  shot.  .  .  .  Whether 
Jenkins  could  or  might  have  seen 
the  person  who  shot  him  was  a 
question  of  fact  for  the  jury,  and 
not   of   law    for   the   court." 

82.  State  v.  Williams,  67  N.  C. 
12,  in  which  case  the  declarant  had 
been  shot  after  dark  while  sitting  in 
his  house  at  the  fire  with  his  right 
side  near  an  aperture  about  three 
inches  wide  between  the  logs  of  the 
outer  wall.  He  was  shot  by  some 
person  standing  outside  of  the  house 
and  the  shooting  was  done  through 
such  aperture.  The  declarant  said 
that  it  was  the  defendant  who  did 
the  shooting,  but  he  did  not  see  him. 
In  holding  that  this  declaration 
was  inadmissible  the  court  said: 
"  Whenever  the  opinion  of  the  wit- 
ness upon  such  a  question,  or  on 
one  coming  under  the  same  rule,  is 
the  direct  result  of  observation 
through  his  senses,  the  evidence  is 
admitted.  As  for  example,  when  a 
witness  has  seen  a  person  or  object 
at  several  times  and  expressed  his 
opinion  as  tO'  the  identity  of  what 
he  saw  at  one  time  with  what  he 
saw  at  another,  as  human  language 
is  inadequate  to  convey  to  the  mind 
of  another  person  fully  and  accu- 
rately the  impression  made  upon  the 
mind  of  the  witness  through  his 
sense  of  sight,  his  opinion,  as  the 
result  of  that  impression,  is  ad- 
mitted, and  is  entitled  to  more  or 
less  weight  according  to  the  circum- 
stances. And  although  opinions,  as 
derived,  may  sometimes  be  erroneous, 
yet  they  are  not  generally  so,  and 
when  carefully  weighed  are  suffi- 
ciently reliable  for  practical  use  in 
the  ordinary  affairs  of  life.  The 
witness  does  not  unnecessarily  sub- 
stitute his  judgment  for  that  of  the 
tribunal.  But  if  the  opinion  of  the 
witness  is  the  result  of  a  course  of 
reasoning  from  collateral  facts,  it  is 
inadmissible.  As  for  example,  if  at 
the    time    to    which    the    question    of 
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identity  applied,  he  did  not  see  or 
have  the  testimony  of  any  sense  as 
to  the  person  in  question,  but  be- 
lieved it  to  have  been  him  because 
he  might  have  been  there,  and  had 
a  motive  to  have  been  there  and  to 
have  done  the  act  alleged.  In  such 
a  case  the  tribunal  is  as  competent 
to  reason  out  the  resultant  opinion 
as  the  witness  is ;  and  by  the  theory 
of  the  law,  it  alone  is  competent 
to  do  so.  To  allow  any  influence  to 
the  opinion  of  the  witness  would  be 
unnecessarily  to  substitute  him  to 
the  function  of  the  tribunal."  Dis- 
tinguishing State  V.  Arnold,  35  N. 
C.  184,  in  which  case  the  decedent 
did  not  say  that  he  did  not  see  the 
defendant,  and  it  was  possible  that 
he  did  not  see  him.  See  also  Buins 
V.  State,  46  Ind.  311,  in  which  case 
the  decedent  was  unable  to  recog- 
nize the  person  who  shot  her  and  it 
was  held  that  her  statement  that  it 
was  her  husband,  the  defendant,  who 
shot  her,  was  inadmissible  because 
it  was  her  mere  opinion  based  upon 
threats  that  he  had  made,  to  shoot 
her  through  such  window  if  she  did 
not  sign  certain  papers.  Compare 
Walker  v.   State,  39  Ark.  221. 

Where  Declarant  Recognized  De- 
fendant by  His  Actions In  Broth- 

erton  z'.  People,  75  N.  Y.  159,  it 
was  held  that  the  statement  that 
"  he,  the  deceased,  did  not  at  first  rec- 
ognize the  defendant,  but  when  the 
latter  drew  his  pistol  and  com- 
menced his  pranks  he  knew  that  it 
was  the  prisoner,"  was  competent. 

Opinion  Based  on  Statements  and 
Opinions  of  Others — In  McBride  v. 
People,  5  Colo.  App.  91,  37  Pac.  953, 
the  theory  of  the  prosecution  was 
that  the  defendant's  wife  had  died 
from  his  beating  and  kicking  her. 
It  was  held  that  the  statement  of  the 
wife,  "  My  husband  has  killed  me," 
was  incompetent  because  it  was  her 
opinion  based  upon  statements  and 
opinions  of  her  attending  physician 
and  perhaps  others. 

83.  State  v.  Burnett,  47  W.  Va. 
73^-,   35    S.   E.   9S3,   in   which   case  a 
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d.  As  to  Nature  of  Declarant's  Injury  or  Disease.  — The  opinion 
of  the  declarant  is  not  to  be  received  as  to  whether  he  was  dying  of 
wounds  or  of  disease,  or  as  to  what  particular  injuries,  if  there  were 


doctor  testified  that,  in  asking  the 
declarant  about  the  shooting,  and 
after  locating  the  place  where  it  oc- 
curred, he  inquired  :  "  '  Do  you  have 
any  idea  who  shot  you?'  He  said: 
'  I  do.  Of  course,  I  do,  but  I  am 
not  sure.  I  was  shot  with  Burnett's 
little  rifle,  and  I  think  Charley  Bur- 
nett did  the  shooting.'  I  said, 
'Why  do  you  think  that?'  He  said, 
'  Because  he  has  threatened  to  do  it.' 
Then  I  asked  him  if  he  had  seen 
any  one  on  the  road  whom  he  would 
suspicion  of  having  shot  him.  He 
said,  '  No.'  He  had  told  me  of  a 
row  that  he  and  Mrs.  John  Hill  had 
had.  I  says :  '  Do  you  think  Mrs. 
Hill  did  it?'  He  said,  'No,  sir; 
neither  of  them  didn't  do  it.  They 
are  mean  enough,  but  they  didn't  do 
it.  I  think  Charley  Burnett  did  it.'  " 
It  was  held  that  these  dying  declara- 
tions were  inadmissible  because  they 
were  statements  of  mere  opinions. 
See  also  People  v.  Wasson,  65  Cal. 
538,  4  Pac.  555,  in  which  case  the  fol- 
lowing declaration  was  admitted  in 
evidence :  "  I  think  that  this  man, 
Henry  Wasson  (the  defendant),  is 
the  man  that  shot  me."  In  holding 
that  this  was  error,  the  court  said : 
"  If  the  party  making  the  dying 
declaration  admitted  in  evidence 
against  the  defendant  in  this  case, 
had  been  on  the  stand  and  examined 
as  a  witness,  he  would  not  have  been 
allowed  to  testify  to  his  opinion. 
He  did  not  see  the  defendant  fire  the 
shot  and  did  not  pretend  to  know 
who  it  was  that  shot  him.  It  was 
at  the  most  but  an  expression  of  an 
opinion  on  the  subject,  and  his 
opinion  was  not  competent  evidence 
in  the  case." 

That  One  of  Two  Named  Men  Shot 
Him —  In  Hendrickson  v.  Com.,  24 
Ky.  L.  Rep.  2,173,  72  S.  W.  781,  the 
declarant  contended  among  others 
the  following  statement :  "  I  also 
know  that  two  men  namingly  Allen 
Henderson  and  Jacob  Adams  were 
standing  just  behind  Hawkins,  and 
I  know  that  one  of  the  two  shot 
me."  That  the  statement  was  made 
under  a  due  sense  of  impending  dis- 


solution was  abundantly  proved. 
The  court  said:  "The  criticism  of 
this  statement  is  that  the  declarant 
does  not  state  who  fired  the  fatal 
shot,  but  that  it  amounts  only  to  an 
expression  of  an  opinion.  Evidence 
had  been  admitted  showing  that  the 
deceased,  shortly  before  his  death, 
had  stated  that  Jacob  Adams  had 
fired  the  fatal  shot ;  but  it  was  in  the 
dark,  and  parties  were  some  distance 
apart,  and  it  was  clearly  shown  that 
it  was  almost  impossible  for  the  de- 
ceased to  have  known  definitely  and 
exactly  which  of  the  two  men  fired 
the  shot.  They  were  standing  to- 
gether. In  view  of  the  circum- 
stances attending  the  occurrence,  the 
court  is  of  opinion  that  the  state- 
ment was  admissible,  to  be  given 
such  weight  as  the  jury  should  deem 
it  entitled  to.  It  appears  to  be  as 
much  in  favor  of  appellant  as  against 
him,  and  could  not  alone  have  ma- 
terially influenced  the  finding  of  the 
jury." 

Guess  of  Declarant  as  to  Who 
Poisoned  Him.  — The  declaration  of 
the  decedent  that  he  guessed  the  de- 
fendant poisoned  him  is  not  admis- 
sible.    People  V.  Taylor,  59  Cal.  640. 

Statement    That    Defendant   Knew 

He  Was  Guilty  and  Looked  It In 

Baxter  v.  State,  15  Lea  (Tenn.)  657, 
it  appeared  that  the  decedent,  while 
under  a  sense  of  impending  death, 
confronted  the  defendant  and  de- 
clared that  he  was  killed,  and  that 
after  the  defendant,  whose  name  was 
Jim,  had  left  her  presence,  she  said: 
"  Jim  knew  he  did  it.  He  looked 
it."  It  was  held  that  although  this 
statement  might  have  been  open  to 
the  objection  that  it  constituted  an 
expression  of  opinion  by  the  declar- 
ant, there  was  no  reversible  error, 
because  the  objectionable  part  of  the 
declaration  was  but  an  emphatic  re- 
iteration of  what  was  properly 
proven  and  the  only  objection  made 
by  the  defendant  was  general,  ap- 
plying   to    every    declaration    proved. 
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several  of  them,  were  causing  his  death  f*  but  it  has  been  held  that 
the  declarant's  statement  that  the  defendant  poisoned  him  is  admis- 
sible in  evidence,  and  is  not  open  to  the  objection  that  it  is  a  mere 
conclusion.*^ 

e.  That  Defendant  Acted  Will  fully.  —  It  has  been  held  that  a 
statement  made  by  the  declarant  that  the  defendant  acted  willfully 
is  admissible.*® 


84.  People  v.  Lanagan,  8i  Cal. 
142,  22  Pac.  482. 

85.  State  v.  Kuhn,  117  Iowa  216, 
90  N.  W.  733;  Lipscomb  v.  State,  75 
Miss.  559,  23  So.  210.  See  also 
Simons  v.  People,  150  III.  66,  36  N. 
E.  1,019;  Shenkenberger  v.  State, 
154  Ind.  630,  57  N.  E.  519;  State  v. 
Baldwin,  79  Iowa  714,  45  N.  W.  297; 
Pur.vear  v.  Com.,  83  Va.  51,  i  S.  E. 
512.  But  see  Berry  v.  State,  63 
Ark.  382,  38  S.  W.  1,038,  in  which 
case  it  was  held  that  a  statement  by 
a  dying  person  that  he  was  poisoned 
by  the  defendant,  which  he  knew  be- 
cause the  defendant  had  given  him 
a  drink  of  whiskey  that  tasted  nasty 
and  because  he  shortly  afterwards 
became  sick,  was  the  expression  of 
an  opinion  and  inadmissible  as  a 
dying  declaration.  Citing  Jones  v. 
State,  52  Ark.  345,   12   S.   W.   704. 

Conclusion  of  Witness —  In  Stan- 
ley V.  State,  (Tex.  Crim.),  73  S.  W. 
400,  which  was  a  prosecution  for 
abortion,  the  declarant,  referring  to 
an  abortifaciant  that  had  been  given 
to  her,  said :  "  I  told  you  all  you 
would  kill  me  when  you  gave  it  to 
me."  This  was  held  to  be  but  the 
conclusion  or  opinion  of  the  witness 
that  the  abortifaciant  was  the  cause 
of  the  abortion  and  it  was  held  that 
it  was  inadmissible.  The  court  said  : 
"  She  could  not  have  given  this 
opinion  had  she  been  upon  the  wit- 
ness stand,  and  her  hearsay  statement 
of  opinion  could  not  be  introduced." 
Citing  Navarro  v.  State,  24  Tex. 
App.  378,  6  S.  W.  542,  which  was  a 
case  of  abortion  alleged  to  have 
been  produced  by  a  husband  upon 
his  wife.  The  wife  was  permitted 
to  testify,  in  effect,  that  appellant 
in  a  fit  of  jealousy  had  kicked  her 
on  the  abdomen,  accompanying  the 
act  with  words,  etc.;  that  nine  days 
subsequently  she  gave  birth  to  a 
still-born  child,  its  skull  being 
crushed  or  mashed  in  three  pieces ; 
and  after  the  lapse  of  another  nine 
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days  another  was  born,  and  that 
decomposition  had  so  far  set  in  that 
its  sex  was  not  distinguishable.  She 
was  further  permitted  to  testify, 
over  objection,  that  the  abortion  was 
the  result  of  the  kick  described. 
The  court  reversed  the  judgment  be- 
cause of  the  admission  of  this  tes- 
timony, and  in  doing  so  said :  "  It 
is  sometimes  difficult  to  fix  the  point 
at  which  the  competency  of  a  non- 
expert witness  to  assign  a  certain 
cause  to  a  named  result  ends.  As- 
suredly, if  one  received  a  blow 
which  leaves  an  immediate,  marked 
impress  that  is  appreciable  by  the 
sense  of  him  who  receives  it,  or  that 
is  in  a  like  manner  made  sensfble 
to  bystanders,  neither  the  injured 
party  nor  the  onlooker  need  be  an 
expert  to  qualify  him  to  testify  that 
the  injury  received  was  the  result 
of  the  blow  given.  But  when  a 
claimed  result  becomes  so  remote 
that  conclusion  and  deduction  are 
necessary  to  connect  it  with  a  cause, 
then  the  non-expert  witness  may 
only  state  physical  facts  and  symp- 
toms experienced,  leaving  the  con- 
clusion from  them  to  the  jury  try- 
ing the  cause.  We  are  of  opinion 
that  the  testimony  was  inadmissible, 
it  coming  within  the  last-named 
class,  and  the  witness  not  having 
been  qualified  as  an  expert."  See 
also  Povner  v.  State,  40  Tex.  Crim. 
640,  51  'S.  W.  376. 

86.  State  v.  Trivas,  32  La.  Ann. 
1,086,  36  Am.  Rep.  293.  In  this  case 
a  witness  testified  that  the  declarant 
said  that  "  Sam  shot  him,  and  that 
it  was  a  willful  murder."  This  was 
objected  to  on  the  ground  that  it 
was  merely  the  opinion  of  the  de- 
clarant and  could  not  have  been  ad- 
mitted in  evidence  in  case  he  had 
been  a  witness  on  the  stand;  but  it 
was  held  that  there  was  no  error, 
and  the  court  said :  "  The  declara- 
tion of  the  deceased,  like  the  con- 
fession of  the  accused,  must  be  ad- 
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f.  That  Defendant  Acted  Without  Cause.  —  A  statement  by  the 
decedent  that  the  acts  of  the  defendant  were  committed  without  any 
provocation  on  the  part  of  the  decedent  is  admissible  ;*'  hkewise  it 
is  admissible  to  show  that  the  decedent  declared  that  he  knew  of 
no  reason  for  the  defendant's  act,  such  a  statement  being  more  in  the 
nature  of  a  denial  of  a  fact  than  the  expression  of  an  opinion  f^  and 


mitted  in  its  entiretj'  and  its  eflfect 
must  be  left  to  the  jury."  See  also 
Shenkenberger  v.  State,  154  Ind.  630, 
57  N.  E.  519,  in  which  case  the  court 
cited    State    v.    Nettlebush,    20    Iowa 

257. 

Statement    of   Purpose   for   Which 
Defendant  Performed  Operation In 

State  V.  Carrington,  15  Utah  480, 
50  Pac.  526,  the  objection  was  made 
to  the  following  portion  of  the  dec- 
laration, on  the  ground  that  it  con- 
sisted of  mere  matters  of  opinion : 
"  Doctor  J.  B.  Carrington  perforrned 
an  operation  on  me  at  Brigham  City. 
Utah,  on  or  about  the  6th  day  of 
October,  1895,  for  the  purpose  of 
performing  an  abortion.  This  oper- 
ation consisted  of  inserting  an  in- 
strument into  my  womb  on  the  date 
last  mentioned,  and  placing  some 
medicine  in  my  womb,  so  I  would 
miscarry."  The  court  in  holding 
that  there  was  no  error  said :  "  The 
first  one  mentioned  is  simply  a  state- 
ment of  a  fact,  and  not  an  opinion. 
The  fact  whether  Dr.  Carrington 
performed  an  operation  on  the  de- 
ceased was  peculiarly  within  her 
knowledge.  ...  As  to  the  re- 
maining two  objectionable  expres- 
sions, the  position  of  counsel  for 
the  prisoner  must  be  sustained. 
They  were  mere  expressions  of 
opinion,  whereby  the  deceased  de- 
clared what  the  purpose  of  Dr.  Car- 
rington was  in  performing  the  oper- 
ation, and  were  clearly  inadmissible. 
She  could  not  state  what  his  pur- 
pose was." 

87.     Payne      v.     State,     61     Aliss. 

161 ;  Wroe  v.  State,  20  Ohio  St.  460 ; 

Pierson   v.    State,  21    Tex.    App.    14, 

17  S.  W.  468. 

Statement    of    Declarant    That   He 

Gave  no  Offense In  State  ^'.  Black, 

42  La.  Ann.  861,  8  So.  594,  the  de- 
clarant said :  "  I  have  been  shot  by 
a  man  that  I  had  no  reason  to  ex- 
pect a  shot  from "  or  "  that  ought 
not  to  have  shot  me ;  he  had  no 
reason   to   shoot   me;   there   was   no 


offense  given."  It  was  held  that 
this  was  a  statement  of  a  fact  and 
not  of  an  opinion  and  that  such  dec- 
laration  was  adinissible. 

Statement  That  He  Was  Shot  Down 
like  a  Dog.  —  A  declaration  made  by 
one  in  extremis,  who  is  conscious  of 
his  condition,  to  the  eflfect  that  a 
person  afterwards  indicted  for  his 
homicide  had  "  shot  him  down  like 
a  dog,"  is  a  statement  of  a  fact,  and 
not  the  mere  expression  of  an 
opinion  by  the  person  making  the 
declaration,  and  is  admissible  in 
evidence  as  a  dying  declaration. 
White  V.  State,  100  Ga.  659,  28  S. 
E.  423.  Following  AIcBride  v. 
People,  5  Colo.  App.  91,  37  Pac. 
953,  and  quoting  from  that  case, 
which  involved  the  identical  expres- 
sion, as  follows :  "  It  was  given  as 
a  part  of  his  narrative  relating  to 
the  aflfair,  and  I  think  it  was  merely 
intended  to  illustrate  the  lack  of 
provocation  and  wantonness  in  which 
the  appellant  did  the  act.  It  was 
descriptive  of  the  manner  in  which 
the  act  was  committed.  It  con- 
veyed the  idea  that  the  appellant  dis- 
regarded the  claims  of  humanity, 
and,  without  giving  him  any  warn- 
ing, shot  him.  It  was  the  statement 
of  a  fact  by  way  of  illustration." 

Statement  of  Declarant  as  to  His 
Treatment  of  Defendant.  —  In  Wil- 
liams r.  State,  40  Tex.  Crim.  497,  51 
S.  W.  220,  it  was  held  that  it  was  im- 
proper to  admit  the  following  state- 
ment made  by  the  decedent  with  ref- 
erence to  the  defendant  and  his  wife : 
"  When  they  came  in,  I  treated  them 
perfectly  gentlemanly.  They  added 
insult  after  insult." 

In  Whitley  7'.  State,  38  Ga.  50,  it 
was  held  that  it  was  error  to  admit 
in  evidence  a  declaration  that  "  it 
was  hard  to  be  killed  for  telling  the 
truth;  that  God  knew  that  he  (the 
declarant)  told  the  truth  and  Eg. 
knew   it  was  the  truth." 

88.     Boyle    v.    State,    97    Ind.    322. 
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declarations  of  the  decedent  that  he  was  killed  for  nothing,  or  shot 
for  nothing,  etc.,  have  been  very  commonly  admitted.^^ 

E.  Facts  and  Circumstances  Constituting  Res  Gestae.  —  a. 
In  General.  —  Dying  declarations,  to  be  admissible  in  evidence, 
must  be  such  only  as  relate  to  the  res  gestae  of  the  homicide ;  i.  e.,  the 
decedent's  statements  must  be  confined  to  what  actually  transpired  at 
the  time  and  place  of  the  killing,  who  were  the  actors,  when  and 
where  it  occurred,  the  position  of  the  persons,  what  was  said  by  the 
parties,  the  instruments  used,  and  how  the  homicide  was  committed.^'* 


Citing  Rex  v.  Scribe,  i  M.  &  R.  551 ; 
Wroe  V.  State,  20  Ohio  St.  460; 
Roberts  v.  State,  5  Tex.  App.  141. 
See  also  Boyle  v.  State,  105  Ind. 
469,  5  N.  E.  203,  55  Am.  Rep.  218; 
Shenkenberger  v.  State,  154  Ind. 
630,  57  N.  E.  519. 

89.  Sullivan  v.  State.  102  Ala. 
135,  15  So.  264,  48  Am.  St.  Rep.  22, 
in  which  case  the  killin?  was  ef- 
fected by  means  of  an  incised 
wound.  One  of  the  declarations 
was,  "Jim  Sullivan  cut  me  —  he  cut 
me  for  nothing — I  never  did  any- 
thing to  him."  The  objections  made 
to  this  testimony  were  that  it  was 
the  conclusion  of  the  declarant  — 
the  opinion  of  the  deceased  —  and 
that  it  did  not  relate  to  the  cir- 
cumstances or  transaction  of  the  kill- 
ing. The  court  held  that  there  was 
nothing  in  this  objection,  because 
the  statement  related  to  the  act  or 
transaction  of  the  killing,  and  that 
the  statement,  although  very  general, 
was  admissible  as  a  statement  of  a 
collective  fact.  See  also  Gerald  v. 
State,  128  Ala.  6,  29  So.  614;  Darby 
V.  State,  79  Ga.  63,  3  S.  E.  663; 
Boyle  V.  State,  105  Ind.  469,  5  N.  E. 
203.  55  Am.  Rep.  218;  State  v.  Lee, 
58  S.  C.  335.  36  S.  E.  706;  Roberts 
v.  State,  5  Tex.  App.  141. 

90.  Medina  v.  State,  43  Tex. 
Crim.  52,  63  S.  W.  331.  See  also 
the  following  cases : 

England.  —  Rex  v.  Mead,  2  Barn. 
&  C.  605,  9  E.  C.  L.  196;  Reg.  V. 
Hinds,  Bell  C.  C.  256;  Reg.  v.  State, 
L.  R.  I  C.  C.  193;  Rex  V.  Ashton, 
2  Lewis  C.  C.  J.  147. 

Alabama.  —  Johnson  v.  State,  102 
Ala.  I,  16  So.  99;  Sullivan  v.  State, 
102  Ala.  135,  15  So.  264.  48  Am.  St. 
Rep.  22;  Bibb  v.  State,  94  Ala.  31, 
10  So.  506,  33  Am.  St.  Rep.  88; 
Fonville  v.  State,  91  Ala.  39,  8  So. 
688;   Sylvester  v.   State,  71   Ala.   17; 
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Reynolds  v.  State,  68  Ala.  502; 
Faire  v.  State.  58  Ala.  74;  Johnson 
V.  State,  47  Ala.  9;  Benn  v.  State,  2>7 
Ala.  103 ;  Mose  v.  State,  35  Ala.  421 ; 
Johnson  v.  State,  17  Ala.  618;  Mc- 
Lean V.  State,  16  Ala.  672. 

Arkansas.  —  Newberry  v.  State, 
68  Ark.  355,  58  S.  W.  351,  67  Am. 
St.  Rep.  929;  Campbell  v.  State,  38 
Ark.    498. 

California.  —  People  v.  Wong 
Chuey,  117  Cal.  624,  49  Pac.  83; 
People  V.  Hall,  94  Cal.  595,  30  Pac. 
7;  People  V.  Samario,  84  Cal.  484, 
24  Pac.  283;  People  v.  Farmer,  77 
Cal.  I,  18  Pac.  800;  People  v.  Fong 
Ah  Sing,  70  Cal.  8,  11  Pac.  323; 
People  V.  Fong  Ah  Sing,  64  Cal. 
253;  People  V.  Taylor,  59  Cal.  640; 
People  V.  Sanchez,  24  Cal.  17;  Peo- 
ple V.  Glenn,   10  Cal.  ^:^. 

Colorado.  —  Mora  v.  People,  19 
Colo.  255,  35  Pac.  179;  Graves  v. 
People,  18  Colo.  170,  32  Pac.  63; 
AIcBride  v.  People,  5  Colo.  App.  91, 
27   Pac.   953. 

District  of  Columbia.  —  United 
States  V.  Schneider,  21  D.  C.  381 ; 
United  States  v.  Heath,  20  D.  C. 
272. 

Florida.  —  Clemmons  v.  State,  43 
Fla.  200,  30  So.  699;  Savage  v.  State, 
18  Fla.  909;  Dixon  v.  State,  13  Fla. 
636. 

Georgia.  —  Parks  v.  State,  105  Ga. 
242,  31  S.  E.  580;  Perry  v.  State, 
102  Ga.  365,  30  S.  E.  903;  Wallace 
V.  State,  90  Ga.  117,  15  S.  E.  700; 
Mitchell  v.  State,  71  Ga.  128.  See 
also   Campbell  v.   State,   11   Ga.   353. 

Illinois.  —  North  v.  People,  139 
111.  81,  28  N.  E.  966;  Starkey  v. 
People,   17  III.  21. 

Indiana.  —  Boyle  v.  State,  105  Ind. 
469,  5  N.  E.  203,  55  Am.  Rep.  218; 
Montgomery  v.  State,  80  Ind.  338, 
41  Am.  Rep.  815;  Binns  v.  State,  46 
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This  rule  is  applicable  not  only  to  declarations  offered  in  evidence 
by  the  prosecution,  but  likewise  to  such  exculpatory  declarations  as 
are  offered  by  the  defendant.^^ 

Waiver  of  Objection  to  Admission  of  Improper  Declarations.  —  An  ob- 
jection to  the  admission  of  dying  declarations  on  the  ground  that 
they  are  not  confined  to  the  res  gestae  of  the  homicide  will  be  waived 


Ind.    311.     See      also     Archibald     z'. 
State,   122  Ind.   122,  23   N.   E.  758. 

lozva. —  State  v.  Kuhn,  117  Iowa 
216,  90  N.  W.  733;  State  v.  Perigo, 
80  Iowa  37,  45  N.  W.  390:  State  v. 
Baldwin,  79  Iowa  714,  45  N.  W.  297. 

Kansas.  —  State  v.  O'Shea,  60 
Kan.  772,  57   Pac.  970. 

Kentucky.  —  Starr  v.  Com.,  97 
Ky.  193,  30  S.  W.  397;  Pace  v.  Com., 
89  Ky.  204,  12  S.  W.  271 ;  Peoples  v. 
Com.,  87  Ky.  487.  9  S.  W.  509.  810; 
Owens  V.  Com.,  22  Ky.  L.  Rep.  514, 
58  S.  W.  422;  Baker  v.  Com.,  20  Ky. 
L.  Rep.  1,778,  50  S.  W.  54;  Chitten- 
den V.  Com.,  10  Ky.  L.  Rep.  330,  9 
S.  W.  386;  Collins  V.  Com.,  12  Bush 
271;  Leiber  v.  Com.,  9  Bush  11.  See 
also  Davis  v.  Com.,  95  Ky.  19,  23 
S.  W.  585,  44  Am.  St.  Rep.  201. 

Michigan.  —  People  z-.  Beverly, 
108  Mich.  509,  66  N.  W.  379;  People 
V.  Olmstead,  30  Mich.  431. 

Mississippi.  —  Lipscomb  v.  State, 
75  Miss.  559,  23  So.  210;  Payne  v. 
State,  61  Miss.  161 ;  Merrill  v.  State, 
58  Miss.  65. 

Missouri.  —  State  v.  Reed.  137  Mo. 
125,  38  S.  W.  574  State  v.  Evans, 
124  Mo.  397,  28  S.  W.  8;  State  v. 
Wilson,  121  Mo.  434,  26  S.  W.  357; 
State  V.  Elkins,  loi  Mo.  344,  14  S. 
W.  116;  State  V.  Parker,  96  Mo. 
382,  9  S.  W.  728;  State  v.  Cham- 
bers, 87  Mo.  406 ;  State  v.  Vansant, 
80  Mo.  67;  State  z:  Draper,  65  :^Io. 
335,  27  Am.  Rep.  287. 

Nebraska.  —  See  also  Binfield  v. 
State,  15  Neb.  484,  19  N.  W.  607. 

Nevada.  —  State  v.  Murphy,  9 
Nev.  394. 

Nezv  York.  —  People  v.  Smith,  172 
N.  Y.  210,  64  N.  E.  814;  People  t-. 
Davis,  56  N.  Y.  95 ;  Hackett  v.  Peo- 
ple, 54  Barb.  370. 

North  Carolina.  —  State  v.  Jeffer- 
son, 125  N.  C.  712,  34  S.  E.  648; 
State  V.   Shelton,  47  N.  C.  360. 

Ohio.  —  State  v.  Harper,  35  Ohio 
St.  78,  35  Am.  Rep.  596;   Runan  v. 


Price,    15   Ohio    St.    i,   86  Am.   Dec. 

459- 

Oregon.  —  State  v.  Garrand,  5  Or. 
216. 

South  Carolina.  —  State  v.  Faile, 
43  S.  C.  52,  20  S.  E.  798;  State  v. 
Bradley,  34  S.  C.  136,  13  S.  E.  315". 
State  V.  Banister,  35  S.  C.  290,  14 
S.  E.  678;  State  V.  Johnson.  26  S.  C. 
152;  State  V.  Belton,  24  S.  C.  185, 
58  Am.  Rep.  245 ;  State  v.  Terrell, 
12  Rich.  321. 

Tennessee.  —  IMoses  v.  State,  11 
Humph.  232;  Nelson  v.  State,  7 
Humph.  542.  See  also  Turner  v. 
State,  89  Tenn.  547,  15  S.  W.  838. 

Texas.  —  Medina  t'.  State,  43  Tex. 
Crim.  52,  63  S.  W.  331  ;  Ex  parte  Bar- 
ber, 16  Tex.  App.  369;  Temple  v. 
State,  15  Tex.  App.  304,  49  Am. 
Rep.  200;  Thomas  z:  Chance,  11 
Tex.  318;  Warren  v.  State,  9  Tex. 
App.  619,  35  Am.  Rep.  745;  West  v. 
State,  7  Tex.  App.  150;  Roberts  v. 
State,  5  Tex.  App.  141 ;  Blalock  v. 
State,  40  Tex.  Crim.  154,  49  S.  W. 
100;  Winfrey  v.  State,  41  Tex.  Crim. 
538.  56  S.  W.  919. 

Vermont.. —  State  v.  Wood,  53  Vt. 
560;   State  z'.  Center,  35  Vt.  3/8. 

Washington.  —  State  v.  Moody,  18 
Wash.  165,  51  Pac.  356;  State  v.  Ed- 
don,  8  Wash.  292,  36  Pac.  139. 

Wyoming.  —  Foley  v.  State, 
(Wyo.),  72   Pac.  627. 

91.  Kirby  v.  State,  89  Ala.  63,  8 
So.  no.  In  this  case  it  was  held 
that  declarations  of  the  decedent, 
made  several  hours  after  receiving 
the  fatal  wound,  to  the  effect  that, 
"  if  he  lived,  the  defendant  should 
not  be  harmed  for  what  he  had  done, 
if  he  could  help  it,  and  he  did  not 
want  the  defendant  harmed  if  he 
died;  that  if  a  man  had  come  to 
him  in  the  same  way,  he  would  have 
shot  him  ;  that  he  did  no  more  than 
any  other  man  would  have  done," — 
though  made  under  a  sense  of  im- 
pending death,  were  not  admissible 
as    dying   declarations,   when   offered 
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unless  it  is  made  seasonably.^-  Where  dying  declarations  which  are 
not  confined  to  the  facts  and  circumstances  constituting  the  res 
gestae  are  admitted  in  evidence  the  error  may  be  cured  by  with- 
drawing or  striking  out  the  objectionable  parts  thereof /^'^ 

Disinclination  of  Courts  to  Relax  Rule.  —  The  courts  have  mani- 
fested a  strong  disinclination  to  relax  the  rule  that  dying  declarations 
should  point  distinctly  to  the  cause  of  death,  and  to  the  circum- 
stances producing  and  attending  it.^* 

Statements  of  Matters  Which  Might  Have  Been  Testified  to  by  Living 
Witness.  —  The  rule  that  dying  declarations  must  be  confined  to  those 
facts  and  circumstances  constituting  the  res  gestae  forbids  the  admis- 
sion of  a  dying  declaration  so  far  as  it  consists  of  statements  of 
matters  leading  up  to  the  homicide,  even  though  they  are  of  such- 
character  that  they  might  be  proven  by  living  witnesses.^^ 

b.  Identification  of  Defendant.  —  Dying  declarations  which  do  not 
refer  to  the  defendant  or  to  some  fact  or  circumstance  connecting 
him  with  the  killing  should  not  be  received  in  evidence  for  the  prose- 
cution,'*'' but  it  is  not  essential  to  their  admissibility  that  they  should 


as  a  whole,  since  some  of  them,  at 
least,  did  not  relate  to  the  identity 
of  the  criminal,  nor  to  the  facts  and 
circumstances  of  the  kilHng. 

92.  People  v.  Samario,  84  Cal. 
484,  24  Pac.  283.  In  this  case  the 
declaration  as  admitted  in  evidence, 
was  as  follows :  "  I  am  going  to 
die,  but  you  can  say  I  die  an  inno- 
cent man."  It  was  argued  that  part 
of  what  deceased  said  did  not  relate 
to  the  circumstances  of  the  killing, 
but  to  prior  occurrences.  The  court 
said:  "There  was  no  objection  to 
the  admission  of  the  evidence.  The 
defendant  waited  until  the  evidence 
was  in,  and  then  moved  to  strike  it 
out.  In  such  case  if  the  court  de- 
nies the  motion,  its  action  will  not 
be  disturbed."  Citing  People  v. 
Long,  43  Cal.  444. 

93.  State  v.  ^IcKnight,  119  Iowa 
79,  93  N.  W.  63,  in  which  case  it 
was  held  that  error  in  admitting  a 
statement  of  the  declarant  that  he 
had  been  assaulted  by  the  defendant 
on  a  former  occasion  was  so  cured. 
The  court  said:  "Appellant  makes 
the  point  in  argument,  that  in  view 
of  the  prejudicial  character  of  the 
testimony,  the  court  should  have 
called  the  jury's  attention  to  its 
withdrawal,  and  specially  directed 
them  to  disregard  it.  Such  direc- 
tion is,  without  doubt,  the  better 
practice,  and  the  trial  court  would 
doubtless  have  given  it  upon  defend- 
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ant's  request.  No  such  request  was 
made,  and  the  matter  has  no  such 
vital  relation  to  the  essential  elements 
of  the  crime  charged  that  failure  to 
instruct  upon  it  without  being  asked 
so  to  do  will  justify  a  reversal." 

94.  Rex  V.  Mead,  2  Barn.  &  C. 
605,  9  E.  C.  L.  196;  State  v.  Wood, 
53  Vt.  560,  citing  Reg.  v.  Hinds, 
Bell  C.  C.  256;  State  v.  Center,  35 
Vt.  378;  State  V.  O'Shea,  60  Kan. 
772,  57   Pac.  970. 

95.  Leiber  v.  Com.,  9  Bush  (Ky.) 
II. 

96.  State  z'.  Perigo,  80  Iowa  37. 
45  N.  W.  399.  In  this  case  it  was 
shown  that  the  declarant  said : 
"  Bill,  it  is  pretty  hard  to  go  through 
the  whole  war  and  to  come  home  and 
be  murdered  on  my  own  farm."  It 
was  held  that  such  declaration 
should  not  have  been  received  in 
evidence  because  it  did  not  refer  to 
the  defendant  or  to  any  fact  or  cir- 
cumstance connecting  him  with  the 
homicide.  Citing  State  z:  Center,  35 
Vt.  378.  Compare  State  v.  Baldwin, 
79  Iowa  714,  45  N.  W.  297,  in  which 
case  the  defendant,  Lawson  Bald- 
win, was  charged  with  homicide 
committed  in  the  attempt  to  produce 
an  abortion.  The  declaration  was  as 
follows :  "  He  is  the  cause  of  my 
death.  Oh,  those  horrible  instru- 
ments !  Laws,  is  the  cause  of  my 
death.     He    is    my    murderer.     They 
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directly  accuse  the  defendant  of  being  the  assailant  of  the  declarant, 
and  if  they  identify  the  defendant  as  the  perpetrator  of  the  crime  with 
the  same  clearness  and  certainty  as  if  he  had  been  designated  by 
name,  they  are  admissible  in  evidence,  and  are  entitled  to  as  much 
weight  on  the  part  of  the  jury  as  if  the  defendant's  name  had  been 
expressly  mentioned.'-*^ 

c.  Cause  of  Declarant's  Death.  —  It  has  been  held  that  declara- 
tions which  are  vague  and  do  not  point  distinctly  to  the  cause  of 
the  declarant's  death  should  be  excluded."® 


abused  me  terribly."  It  was  held 
that  there  was  no  question  but  that 
the  declaration  was  spoken  with  ref- 
erence to  the   defendant. 

Failure  to  Name  Defendant  by  His 
True  Name. —  In  Slate  v.  demons, 
SI  Iowa  274,  the  court  decHned  to 
consider  an  objection  that  the  de- 
clarant named  the  defendant  as 
"  Ed  Clemons  "  instead  of  "  Ezra," 
liis  true  name.  The  court  said :  "  It 
is  nowhere  shown  that  any  other 
person  was  referred  to  by  the  de- 
ceased." 

97.     Sylvester  v.  State,  71  Ala.  17. 

Statement  Made  in  Presence  of  De- 
fendants.—In  State  V.  Mace,  118  N. 
C.  1,244,  24  S.  E.  798,  the  court  ad- 
mitted declarations,  made  in  the 
presence  of  the  defendants,  which 
were  as  follows :  "  Oh  Lord,  they 
have  murdered  me  for  nothing  in 
the  world;"  and,  "Oh  Lord,  (hey 
have  killed  me."  It  is  said:  "If 
the  objection  was  that  the  dying 
man  did  not  call  the  names  of  his 
slayers,  the  answer  is  that  the  ac- 
cusation was  made  to  their  faces, 
that  the  defendants  only  were  just 
at  the  spot  of  the  killing^  and  the 
exclamation  could  have  been  made 
only  to  them."  Citing  State  v. 
Baldwin,  79  Iowa  714,  45  N.  W. 
297. 

Failure  to  Give  Christian  Name  of 
Person  Accused —  In  Worthington  v. 
State,  92  Md.  222,  48  Atl.  355,  84 
Am.  St.  Rep.  506,  56  L.  R.  A.  352, 
which  was  a  prosecution  for  man- 
slaughter perpetrated  in  the  procur- 
ing of  an  abortion,  it  was  held  that 
a  dying  declaration,  "  Dr.  Worthing- 
ton has  committed  the  abortion," 
was  admissible.  Over  the  objection 
that  it  did  not  identify  the  accused, 
the  court  declared  that  this  was  a 
question    for    the    jury.     Pearce,    J., 


said :  "  He  was  free  to  show  that 
there  were  other  doctors  of  that 
name  in  Baltimore,  or  to  show  any 
other  fact  which  would  destroy  or 
impair  the  weight  of  her  declara- 
tion as  identifying  him.  The  state 
produced  another  Dr.  Worthington, 
who  swore  that  he  never  treated  nor 
saw  the  deceased ;  and  if  there  were 
still  others,  not  discovered  by  the 
state,  that  fact  would  not  be  likely 
to  escape  the  vigilance  of  the  de- 
fendant and  of  his  counsel.  We 
think  there  was  no  error  in  this  rul- 
ing." 

98.  State  v.  Center,  35  Vt.  3/8, 
in  which  case  the  court  said:  "The 
rule  that  dying  declarations  should 
point  distinctly  to  the  cause  of 
death,  and  to  the  circumstances  pro- 
ducing and  attending  it,  is  one  that 
should  not  be  relaxed.  Declarations 
at  the  best  are  uncertain  evidence, 
liable  to  be  misunderstood,  imper- 
fectly remembered,  and  incorrectly 
related.  As  to  dying  declarations, 
there  can  be  no  cross-examination. 
The  condition  of  the  declarant,  in 
his  extremity,  is  often  unfavorable 
to  clear  recollection,  and  to  the  giv- 
ing of  a  full  and  complete  account 
of  all  the  particulars  which  it  might 
be  important  to  know.  Hence  all 
vague  and  indefinite  expressions  — 
all  language  that  does  not  distinctly 
point  to  the  cause  of  death,  and  its 
attending  circumstances,  but  requires 
to  be  aided  by  inference  or  suppo- 
sition, in  order  to  establish  facts  to 
criminate  the  respondent,  should  be 
held    inadmissible." 

Statement  of  Decedent  That  He 
Was  Struck  in  Stomach —  In  Clark 
V.  State,  105  Ala.  91,  17  So.  t,~,  the 
evidence  tended  to  show  that  the  de- 
cedent came  to  his  death  by  being 
struck    in   the   stomach   with   an   ax. 
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d.  Provocation  of  Difficulty  by  One  of  Parties.  —  It  has  been  held 
that  a  statement  by  the  declarant  that  he  did  not  think  that  the 
defendant  would  have  harmed  him  if  he  himself  had  not  provoked 
the  defendant  is  admissible  in  behalf  of  the  defendant  f^  and  it  has 
been  held  that  the  prosecution  may  introduce,  with  a  view  to  showing 
that  the  declarant  was  not  the  aggressor,  a  statement  as  to  what  he 
was  doing  at  the  time  when  the  difficulty  commenced  ;^  but  upon  the 
question  whether  a  statement  that  the  declarant  was  blameless,  or 
that  he  was  injured  for  nothing,  is  admissible,  the  authorities  are 
not  in  accord.^ 

Negativing  Statement  by  Defendant  That  He  Acted  in  Self-defense. 
Where  it  is  brought  to  the  attention  of  the  declarant  that  the 
defendant  has  made  a  statement  that  he  acted  in  self-defense,  the 
declarant  may  make  a  statement  to  the  contrary  which  will  be 
admitted  in  evidence.^ 


but  there  was  also  evidence  tending 
to  show  that  the  defendant  did  not 
strike  him  in  the  stomach,  but  on 
the  arm,  and  that  the  decedent  died 
from  other  causes.  It  was  held  that 
it  was  proper  to  show  that  the  de- 
cedent while  in  extremis  and  under 
a  sense  of  impending  death  placed 
his  hand  on  his  stomach  and  said 
that  that  was  where  the  defendant 
had  hit  him. 

99.  See  Wroe  v.  State,  20  Ohio 
St.  460,  citing  Rex  v.  Scaife,  i 
Mood.  &  Rob.  551. 

1.  Johnson  v.  State,  102  Ala.  i, 
16  So.  99,  in  which  case  it  was  held 
that  it  was  competent  to  introduce  a 
statement  by  the  decedent  that  he 
was  in  a  room  of  his  dwelling,  pull- 
ing ofif  his  shoes,  when  the  defend- 
ant called  him  out  and  commenced 
the  quarrel  which  resulted  in  his 
death.  The  court  said :  "  All  this, 
if  believed,  tends  to  prove  that  de- 
ceased was  in  his  own  dwelling,  was 
exhibiting  no  hostile  design,  was 
neither  desiring  nor  expecting  a  dif- 
ficulty, was  making  no  preparation 
for  it,  and  that  defendant  took  the 
initiative,  which  resulted  almost  im- 
mediately in  the  angry  altercation 
and  the  homicide." 

2.  Sullivan  v.  State,  102  Ala.  135, 
15  So.  264,  48  Am.  St.  Rep.  22,  hold- 
ing that  it  was  proper  to  introduce 
a  statement  of  the  declarant  that  he 
was  good  for  nothing  and  that  he 
never  did  anything  to  the  defendant; 
People  V.  Farmer.  77  Cal.  i,  18  Pac. 
800,  which  in  effect  holds  that  a 
statement  that  the  declarant  had  at- 
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tempted  no  violations  is  admissible 
where  it  referred  solely  to  the  time 
of  the  homicide  and  the  circum- 
stances immediately  surrounding  it ; 
Wroe  V.  State,  20  Ohio  St.  460, 
wherein  it  was  held  that  a  statement 
that  the  declarant  was  wounded 
"  without  any  provocation  on  his 
part  "  was  admissible.  But  see  State 
V.  O'Shea,  60  Kan.  772,  57  Pac.  970, 
wherein  it  was  held  that  a  statement 
that  the  declarant  was  shot  without 
any  cause  or  provocation  and  that 
he  had  never  attempted  to  harm  the 
defendant  was  inadmissible ;  Pace  v. 
Com.,  89  Ky.  204.  12  S.  W.  271, 
wherein  it  was  held  that  so  much  of 
the  declaration  as  stated  that  the 
declarant  "  was  shot  for  nothing " 
was  incompetent ;  State  v.  Parker, 
172  Mo.  191,  72  S.  W.  650,  wherein 
it  was  held  that  it  was  not  proper 
to  admit  declarations ;  that  the  de- 
cedent did  not  think  that  the  de- 
fendant was  going  to  shoot  him  as 
he  had  never  given  him  any  cause 
to  shoot  him,  and  that  he  knew  of  no 
reason  why  the  defendant  touched 
the  declarant  except  as  above  set 
forth. 

3.  United  States  v.  Schneider,  21 
D.  C.  381.  In  this  case,  where  a 
husband  had  killed  his  wife,  she  was 
told  that  her  husband  claimed  to 
have  acted  in  self-defense  and  that 
her  brother  had  shot  at  him.  The 
decedent  in  her  dying  declaration 
said  that  this  was  absurd  and  that 
her  brother  had  no  revolver  and  did 
no  shooting.  It  was  held  that  there 
was  no  error  in  admitting  this  por- 
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e.  State  of  Peeling  Betzveen  Parties.  —  It  is  not  compeient  to  show 
by  dying  declarations  the  state  of  feeHngs  existing  between  the 
declarant  and  the  defendant.* 

f.  Use  of  Liquor  by  Declarant.  —  A  statement  by  the  declarant 
that  he  had  not  been  drinking  intoxicating  liquor  is  inadmissible.^^ 

g.  As  to  Declarant  Being  Armed.  —  So  much  of  the  declaration  as 
consists  of  a  statement  that  the  declarant  had  nothing  with  which  to 
defend  himself,  and  that  he  was  unarmed,  is  inadmissible." 

h.  Antecedent  Matters.  —  (1.)  in  General.  —  Statements  relating 
to  former  and  distinct  transactions,  and  embracing  facts  and  circum- 
stances not  immediately  connected  with  the  transaction,  cannot  be 
received  in  evidence.'     The  reason  for  excluding  dying  declarations 


tion  of  the  declaration  as  it  was 
simply  an  emphatic  denial  of  the  de- 
fendant's   statements. 

4.  Reynolds  v.  State,  68  Ala.  502; 
Mose  V.  State,  35  Ala.  421,  in  which 
latter  case  a  slave  was  charged  with 
killing  an  overseer  and  it  was  held 
that  a  dying  declaration  that  the 
defendant  was  the  only  slave  on  the 
plantation  at  enmity  with  the  de- 
clarant and  that  the  defendant  was  a 
runaway,  was  inadmissible.  State  v. 
O'Shea,  60  Kan.  772,  57  Pac.  970. 

Words  Spoken  to  Defendant  Just 
Before  His  Act —  In  McLean  v. 
State,  16  Ala.  672,  it  appeared  that 
the  declarant,  while  dying,  was  asked 
"  whether  or  not  he  had  forbid  the 
person  walking  the  road  that  morn- 
ing immediately  preceding  the  time 
that  person  shot  him,"  to  which 
he  answered  that  "  he  did  not 
know."  It  was  insisted  that  this  an- 
swer related  to  a  fact  distinct  from 
the  killing  or  shooting  and  was 
improperly  received  as  evidence,  but 
it  was  held  that  as  the  question  pro- 
pounded to  the  decedent  involved  a 
statement  supposed  to  have  been 
made  by  him  to  the  person  immedi- 
ately preceding  the  shooting,  the 
evidence  was  admissible. 

5.  State  V.  Parker,  172  Mo.  191, 
72    S.    W.    650. 

6.  Savage  v.  State,  18  Fla.  909; 
State  V.  O'Shea,  60  Kan.  772,  57  Pac. 
970. 

See  also  State  v.  Stuckey.  56 
S.  C.  576,  35  S.  E.  263,  in  which 
case,  however,  it  was  held  that 
the  admission  of  such  declara- 
tion was  harmless  because  the  de- 
fendant was  found  guilty  of  man- 
slaughter    merely.     Compare     Grubb 


V.  State,  43  Tex.  Crim.  72,  63  S.  W. 
314,  in  which  case  it  was  held  that 
the  following  declaration  was  admis- 
sible :  "  I  had  no  weapons  with  me 
of  any  kind,  except  my  pocketknife, 
which  was  in  my  pocket."  The 
court  said :  "  It  was  contended  by 
appellant  that  deceased  made  a  dem- 
onstration as  if  to  draw  a  pistol  or 
some  weapon,  which  left  the  im- 
pression upon  his  mind  that  his  life 
was  in  danger.  This  was  an  act  by 
deceased,  or  it  was  in  relation  to 
an  act  or  supposed  act  by  deceased, 
at  the  time  of  entering  into  the  dif- 
ficulty, and  was  the  deceased's  state- 
ment of  this  portion  of  the  difficulty 
which  led  to  the  killing.  It  was  res 
gestae,  a  part  and  parcel  of  the  mat- 
ter, and  explanatory  of  the  immedi- 
ate facts."  But  see  Adams  v.  State, 
(Tex.  App.)-,   19  S.  W.  907. 

Statement  of  Declarant  as  to  Why 
He  Was  Carrying  a  Weapon.  —  In 
Winfrey  v.  State,  41  Tex.  Crim.  538, 
56  S.  W.  919,  in  which  case  it  ap- 
peared that  the  decedent  was  shot 
upon  his  approaching  the  defendant 
with  a  hatchet  and  stick  of  wood  in 
his  hands,  it  was  held  that  the  fol- 
lowing declaration  was  inadmissible : 
"  I  was  feeling  unwell  this  evening, 
and  quit  work  about  5  o'clock,  and 
came  home.  I  brought  my  hatchet 
with  me,  which  was  loose  on  the 
handle,  intending,  when  I  got  home, 
to  make  a  wedge  and  put  in  it." 

7.  Arkansas.  —  Newberry  v. 
State.  68  Ark.  355,  58  S.  W.  351- 

California.  —  People  v.  Taylor,  59 
Cal.  640. 

Colorado.  —  Graves  v.  People,  18 
Colo.   170,  32  Pac.  63. 
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so  far  as  they  include  statements  as  to  antecedent  matters  is  that 
dying  declarations  are  admitted,  from  the  necessity  of  the  case,  to 
identify  the  person  and  establish  the  circumstances  of  the  res 
gestae,  or  direct  transactions  from  which  the  death  resulted,  and 
that  when  they  relate  to  former  and  distinct  transactions  they  do 
not  come  within  such  principle  of  necessity.^ 

(2.)  Matters  Immediately  Environing^  the  Killing.  —  The  rule  that 
dying  declarations  must  be  confined  to  a  statement  of  the  facts  and 
circumstances  constituting  the  res  gestae  of  the  homicide,  and  that 
statements  of  the  decedent  as  to  antecedent  matters  will  not  be 
admitted  in  evidence  is  not  applied  with  such  stringency  as  to 
exclude  statements  made  by  the  declarant  in  explanation  of  the 
matters  immediately  environing  the  killing.^ 


Indiana.  —  Binns  v.  State,  46  Ind. 
311. 

IozK.a.  —  State  v.  Perigo,  80  Iowa 
Z7,  45  N.  W.  399;  State  v.  Baldwin, 
79  Iowa  714,  45  N.  W.  297. 

Kansas.  —  State  v.  O'Shea,  60 
Kan.  yy2,  57  Pac.  970. 

Kentucky.  —  Peoples  v.  Com.,  87 
Ky.  487,  9  S.  W.  509,  810;  Chitten- 
den V.  Com.,  10  Kv,  L.  Rep.  330,  9 
S.  W.  386. 

Mississippi.  —  ^ilerrill  z'.  State,  58 
Miss.  65. 

Missouri.  —  State  v.  Parker,  172 
Mo.  191,  72  S.  W.  650;  State  v. 
Bowles,  146  AIo.  6,  47  S.  W.  892,  69 
Am.  St.  Rep.  598;  State  v.  Evans, 
124  }.Io.  397,  28  S.  W.  8;  State  v. 
Vansant,  80  Mo.  67;  State  v. 
Draper,  65  AIo.  345,  27  Am.  Rep. 
287.  See  also  State  v.  Welsor,  117 
,Mo.  570,  21    S.   \V.  443. 

Nevada.  —  State  v.  Alurphy,  9 
Nev.  394. 

New  York.  —  Hackett  v.  People, 
54   Barb.   370. 

North  Carolina.  —  State  v.  Jeffer- 
son, 125  N.  C.  712,  34  S.  E.  648; 
State  V.  Shelton,  47  N.  C.  360. 

Texas.  —  Temple  v.  State,  15  Tex. 
App.  304,  49  Am.  Rep.  200;  Warren 
z:  State,  9  Tex.  App.  619,  35  Am. 
Rep.  745. 

Vermont.  —  State  v.  Wood,  53  Vt. 
560. 

Washington.  —  State  v.  ]\Ioody,  18 
Wash.  165,  51   Pac.  356. 

Limit  Fixed  by  Absolute  Necessity 

Must   Not   Be    Passed In    State   v. 

Shelton,  47  N.  C.  360,  64  Am.  Dec. 
587,  Pearson,  J.,  said  with  reference 
to  this  rule :  "  If  it  can  be  extended 
to    a    separate    and    distinct    act    oc- 
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curring  one-half  hour  before,  it  will 
extend  to  any  act  done  the  day  be- 
fore, or  a  week,  month  or  year.  As 
soon  as  the  limit  fixed  by  absolute 
necessity  is  passed,  the  principle 
upon  which  the  exception  is  based 
being  exceeded,  there  is  no  longer 
any  limit  whatever,  and  dying  decla- 
rations become  admissible,  not 
merely  to  prove  the  act  of  killing, 
but  to  make  every  homicide  murder 
by  proof  of  some  old  grudge." 

8.  Nelson  v.  State,  7  Humph. 
(Tenn.)   542. 

Things  Previously  Done  or  Said. 
In  Sullivan  v.  State,  102  Ala.  135, 
15  So.  264,  48  Am.  St.  Rep.  22, 
Vrickell,  C.  J.,  said :  "  An)rthing 
previously  done  or  said,  unless  called 
up  and  made  part  of  the  altercation, 
can  not  be  proven  as  a  dying  decla- 
ration; and  when  so  called  up,  it 
can  be  proved  as  such  only  to  the 
extent  it  is  repeated  or  uttered  in 
the  altercation.  It  does  not  legalize 
any  statement  by  the  declarant  of 
the  past  transaction  out  of  which  the 
difficulty  grew.  It  is  only  such  acts 
or  statement,  done  or  uttered  at  the 
time  of  the  final,  fatal  encounter  and 
catastrophe,  and  which  tend  to  shed 
light  on  it  as  a  part  of  the  res  gestae, 
which  can  be  so  proved." 

9.  Grubb  z:  State,  43  Tex.  Crim. 
72,  63  S.  W.  314,  in  which  case  it 
was  held  that  the  following  state- 
ment was  admissible:  "  Sam  Grubbs 
came  10  or  12  feet  nearer  where  I 
was  at  the  time  he  shot  than  he  was 
at  the  time  I  first  saw  him."  See 
also  State  v.  Terrell,  12  Rich.  L.  (S. 
C.)  321,  which  was  a  prosecution  for 
murder    by    poisoning.     The    declar- 
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(3.)  Motive  of  Defendant.  —  Statements  made  by  the  decedent  as  to 
antecedent  matters,  disconnected  with  the  res  gestae  of  the  homicide, 
although  they  tend  to  show  a  motive  on  the  part  of  the  defendant 
for  kilHng  the  declarant,  are  inadmissible.^" 


ant  said  among  other  things :  "  Has 
Terrell  been  taken?  He  ought  to 
be  taken.  It  was  the  stuff  we 
drank."  "  I  am  poisoned  for  the 
first  time  in  mj'  life.''  "  There  was 
something  strange  about  the  way- 
Mr.  Terrell  acted.  Terrell  never 
left  me  in  the  store  before  and  told 
me  to  invite  persons  in  to  drink 
liquor."  It  was  held  that  such  dec- 
larations  were   admissible. 

Matters  Relating  to  and  Just  Pre- 
ceding Fatal  Encounter In  Hack- 

ett  V.  People,  54  Barb.  N.  Y.  370, 
it  was  held  that  declarations  that 
the  defendant's  children  followed 
the  declarant  and  clubbed  him  were 
admissible  because  they  concerned 
an  encounter  which  immediately 
preceded  the  meeting  between  the 
defendant  and  the  declarant  which 
resulted   in  the   fatal   injury. 

Conversation  Between  Parties  at 
Time  of  Fatal  Encounter.  —  In 
Clemmons  v.  State,  43  Fla.  200,  30 
So.  699,  it  was  held  that  dying  dec- 
larations relating  to  what  was  said 
by  the  decedent  to  the  accused  and 
what  happened  between  them  at  the 
time  of  the  fatal  encounter  were  ad- 
missible in  evidence.  Citing  Savage 
V.   State,   18   Fla.   909. 

Declarant  Asked  Defendant  to  De- 
sist From  Shooting  Him In  Peo- 
ple V.  Yokum,  118  Cal.  437.  50  Pac. 
686,  it  was  held  that  it  was  proper 
to  introduce  in  evidence  a  statement 
of  the  declarant  to  the  effect  that 
after  the  fatal  shot  had  been  fired 
the  defendant  followed  him  up  a 
hill,  and  that  the  declarant  begged 
the  defendant  not  to  shoot  him  any 
more,  and  stated  to  the  defendant 
that  he  was  then  dying. 

What  Defendant  and  His  Associ- 
ates Were  Doing  at  the  Time.  —  In 
Medina  v.  State,  43  Tex.  Crim.  52, 
63  S.  W.  331,  it  was  held  that  it  was 
proper  to  show  that  the  declarant 
came  upon  the  defendant  and  others 
at  the  time  they  were  skinning 
or  killing  a  beef.  This  was  ob- 
jected   to    on    the     ground     that     it 


related  to  another  and  di.^ferent 
fact  and  was  no  part  of  the  act 
of  shooting  the  declarant,  but  the 
court  said  that  it  was  intimately  in- 
volved in  the  act  of  shooting,  that 
it  was  a  part  of  the  res  gestae  and 
showed  the  immediate  cause  of  the 
homicide,  because  it  showed  that  just 
before  the  shooting  the  decedent 
came  upon  the  defendant  and  others, 
who  were  skinning  a  beef  which  they 
had  evidently  stolen  from  him  or 
someone  else,  and  that  on  that  ac- 
count the  defendant  did  the  shooting. 

In  State  v.  Jones,  89  Iowa  182,  56 
N.  W.  427,  the  declaration  was  in 
these  words :  "  I  am  killed.  I  was 
helping  Charlie."  The  court  said : 
"  There  can  be  no  doubt  this  was 
competent  evidence  of  a  fact  as  to 
what  the  deceased  was  doing  when 
he  received  the  fatal  cuts  with  the 
razor  in  the  hands  of  the  defen(^ant." 

10.  Lipscomb  v.  State,  75  Miss. 
559,  23  So.  210,  230,  in  which  case  it 
was  held  that  a  statement  by  the  de- 
clarant that  a  person  had  had  his 
life  insured  and  had  hired  the  de- 
fendant  to   kill   him,   is   inadmissible. 

Statement  as  to  "Valuables  in  De- 
clarant's Possession  Inadmissible. 
In  State  v.  O'Shea,  60  Kan.  772,  57 
Pac.  970,  the  court  said :  "  State- 
ments to  the  effect  that  he  had  with 
him  in  the  afternoon  a  pocketbook 
containing  $300;  that  defendant 
knew  he  carried  it  and  had  it  with 
him ;  that  it  was  either  taken  or 
fell  out  of  his  pocket  in  the  after- 
noon, and  that  ho  thought  the  de- 
fendant had  it;  that  he  went  back  at 
night  after  his  money,  etc.,  were 
especially  prejudicial,  as  they,  in  a 
certain  sense,  attributed  to  the  de- 
fendant the  taking  of  the  money,  and 
suggested  the  motive  that  the  de- 
fendant may  have  killed  Dawson  to 
conceal  the  larceny  and  to  prevent 
the  recovery  of  the  money." 

A  statement  that  the  decedent  had 
carried  a  warrant  at  a  former  time 
for  the  defendant  is  inadmissible. 
North  V.  People,  139  HI-  81,  28  N. 
E.   966. 
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(4.)  Previous  Quarrels  and  Difficulties.  —  The  enmity  of  the 
defendant  towards  the  declarant,  of  which  previous  threats,  previous 
attempts  to  commit  the  same  act,  previous  quarrels,  etc., 
would  be  evidence  pointing  to  the  defendant  as  the  guilty 
party,  is  a  fact  extrinsic  to  the  facts  attending  the  homicide, 
and  therefore  is  one  which  cannot  be  proved  by  a  dying  declaration.^^ 
While  dying  declarations  are  competent  evidence  only  as  to  the 
circumstances  of  the  death,  and  therefore  whatever  cannot  be 
regarded  as  part  of  those  circumstances  should  be  excluded,  yet  a 
mere  interruption  of  a  few  moments  in  the  conflict  between  the 
decedent  and  the  defendant  will  not  be  sufficient  to  exclude  declara- 
tions as  to  the  occasions  antecedent  to  the  mterruption,  when  it  is 
apparent  that  the  entire  occurrence  was  one  conflict.^^ 

XVII.  PROOF  OF  DYING  DECLARATIONS. 

1.  Written  Declarations.  —  Dying  declarations  which  have  been 
reduced  to  writing  by  a  competent  person  at  the  instance  of  the 
declarant,  or  with  his  consent,  and  which  have  been  approved  and 
signed  by  him,  may  be  proved  by  such  writing;^'  and  it  has  been 


11.  Alabama.  —  Mose  v.  State,  35 
Ala.  421 ;  Ben  v.  State,  37  Ala.  103 ; 
Johnson  v.  State,  17  Ala.  618. 

lozi'a.  —  State  v.  Perigo,  80  Iowa 
27,  45   N.  W.  399. 

Kentucky.  —  Leiber  v.  Com.,  9 
Bush   II. 

Missouri.  —  State  v.  Draper,  65 
^lo-  345>  ^7  Am.  Rep.  287. 

New  York.  —  Hackett  v.  People, 
54  Barb.  370. 

North  Carolina.  —  State  v.  Shel- 
ton,  47  N.  C.  360,  64  Am.  Dec.  587. 

South  Carolina.  —  See  State  v. 
Talbert.  41  S.  C.  526,  19  S.  E.  852, 
in  which  case,  however,  it  was  held 
that  the  objection  was  waived  be- 
cause the  declaration  was  admitted 
in  evidence  without  objection  on  this 
score. 

Tennessee.  —  Nelson  v.  State,  7 
Humph.  542. 

Wyoming.  —  Foley  v.  State, 
(Wyo.),  72  Pac.  627. 

Contra.  —  People  v.  Sanchez,  24 
Cal.  17. 

Intimate  Connection  Between 
Threats  and  Defendant's  Acts —  In 
People  V.  Beverly,  108  ]\Iich.  509,  66 
N.  W.  379,  the  statement  showed 
that  the  defendant  repeatedly  threat- 
ened to  shoot  his  wife  if  she  should 
leave  him,  or  refuse  to  cohabit  with 
him.  The  testimony  showed  that 
she    did    leave   him,   and   that,  being 
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unable  to  induce  her  to  return,  he 
shot  her.  In  holdmg  that  the  dec- 
laration so  far  as  it  related  to  the 
defendant's  threats  was  admissible, 
the  court  said :  "  There  is  an  ob- 
vious and  intimate  connection  be- 
tween these  threats  and  the  act. 
They  throw  light  upon  the  cause  of 
the  shooting,  and,  together  with  the 
circumstances,  were  properly  in- 
cluded in  the  statement."  See  also 
Bennett  v.  State,  (Tex.  Crim.  App.), 
75  S.  W.  314;  West  V.  State,  7  Tex. 
App.  150. 

Statement  of  Declarant  That  He 
.  and  Defendant  Had  Had  "  no  Fuss." 
In  Luker  v.  Com.,  9  Ky.  L.  Rep. 
385,  5  S.  W.  354,  it  was  held  that 
there  was  no  error  in  admitting  a 
declaration  that  the  defendant  had 
killed  the  declarant  and  that  they 
had  had  "  no  fuss,"  because  such 
statement  related  directly  to  the  act 
of  killing  and  because  such  declara- 
tion was  rather  beneficial  than  other- 
wise to  the  defendant  because  it 
negatived   the   existence   of   malice. 

12.  United  States  v.  Heath,  20  D. 
C.  272. 

13.  State  z'.  Kindle,  47  Ohio  St. 
358,  24  N.  E.  485;  King  V.  State,  91 
Tenn.  617,  20  S.  W.  169. 

Dying  Declarations  Reduced  to 
Writing  Not  Regarded  as  Deposition. 
In  State  v.  Kindle,  47  Ohio   St.  358, 
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held  that  such  writing  is  admissible  as  original  evidence  of  the 
declarations,  and  is  not  to  be  used  merely  for  the  purpose  of 
refreshing  the  memory  of  the  witnesses  who  were  present  when 
they  were  made  and  heard  them." 

Copy     of     Declarations.  —  Where    dying    declarations    have    been 


24  N.  E.  485,  where  the  question 
was  whether  the  reading  of  a  dying 
declaration  reduced  to  writing  was 
violative  of  the  constitutional  right 
of  the  defendant  to  be  confronted 
with  the  witnesses  against  him,  and 
it  was  insisted  that  such  writing  wa^ 
a  deposition  for  which  there  was  no 
statutorj'  provision,  the  court  said : 
"But  is  it  a  deposition?  In  a  cer- 
tain general  sense,  any  written  state- 
ment, signed  by  a  person,  contain- 
ing assertions  of  fact,  may  be  treated 
as  his  deposition,  and  the  term  has 
been  sometimes  used  in  this  sense  by 
law  writers  and  judges.  In  la\y, 
however,  its  accepted  meaning  is 
limited  to  the  written  testimony  of 
the  witness  reduced  to  writing  in 
due  form,  by  virtue  of  a  commis- 
sion or  other  authority  of  a  compe- 
tent tribunal,  upon  notice,  or  accord- 
ing to  the  provisions  of  some  stat- 
ute law.  Besides,  the  scope  and 
subject-matter  of  a  deposition  and  a 
dying  declaration  may  widely  differ. 
A  paper  competent  to  be  received  in 
evidence  as  a  deposition  may  be  re- 
ceived in  any  case  in  which  it  is 
taken,  and  may  contain  statements 
as  to  any  facts  to  which  the  witness, 
if  on  the  stand  in  court,  could  have 
testified ;  a  paper  competent  to  be 
received  as  a  dying  declaration  is 
receivable  only  in  a  case  where  the 
death  of  the  deceased  is  the  sub- 
ject of  the  charge,  and  is  limited  in 
its  statements  to  declarations  re- 
specting the  immediate  cause  of  the 
death.  Again,  a  deposition,  duly 
taken,  proves  itself;  a  paper  contain- 
ing a  dying  declaration  must  be  iden- 
tified and  established  by  oral  proof. 
This  paper  does  not  purport  to  be  a 
deposition.  It  was  not  offered  as  a 
deposition.  It  has  nowhere  in  these 
proceedings  been  treated  as  a  dep- 
osition. We  think  it  cannot  be  now 
regarded  as  such." 

14.  Turner  v.  State,  89  Tenn.  547. 
15  S.  W.  838,  in  which  case  the 
court  said:  "The  dying  statement 
being  evidence,  should  be  reproduced 

64 


with  the  utmost  fidelity  possible.  It 
is  an  universal  rule  that  an  original 
writing  is  always  the  best  evidence. 
There  is  no  reason  why  an  excep- 
tion should  be  made  in  a  criminal 
case,  and  that  the  uncertain  report 
of  words  from  memory  should  be 
substituted  for  the  absolutely  correct 
record  in  writing." 

Written  Declarations  Under  Oath 
Not  Regarded  as  Primary  Evidence. 
In  State  v.  Wilson,  in  N.  C.  695. 
16  S.  E.  332,  the  dying  declarations 
of  the  decedent  were  given  in  evi- 
dence by  several  witnesses.  One 
witness,  a  justice  of  the  peace,  stated 
that  he  wrote  them  down  at  the  time, 
and  swore  the  decedent  to  the  truth 
of  the  statement.  This  written  state- 
ment the  witness  used  to  refresh  his 
memory,  and  he  repeated  it  z'crbatim 
to  the  jury.  The  solicitor  offered  to 
permit  the  witness  to  read  the  writ- 
ing to  the  jury.  The  prisoners  ex- 
cepted upon  the  ground  that  the 
written  statement  was  the  best  and 
primary  evidence.  In  holding  that 
this  connection  was  unfounded, 
Clark,  J.,  said:  "This  contention  is 
unfounded.  The  declarations  made 
by  the  deceased  were  verbal.  That 
tlie  witness  wrote  them  down  at  the 
time  gave  the  writing  no  higher 
dignity.  Their  sole  use  was  to  re- 
fresh the  witness'  memory.  Nor 
does  it  add  to  their  value  that  the 
deceased  was  sworn  to  the  statement. 
The  statement  was  not  signed  by  the 
deceased ;  but,  had  it  been  signed  as 
well  as  sworn  to,  it  would  have 
made  no  difference.  If  the  deceased 
spoke  under  the  belief  of  impending 
death,  his  declaration  has  all  the 
validity  of  a  statement  under  oath, 
and  swearing  him  to  it  or  signing 
it  could  not  add  to  its  validity ;  nor 
would  the  fact  that  the  witness  wrote 
it  down  have  other  effect  than  a 
memorandum  to  refresh  his  memory. 
Certainly  the  prisoners  cannot  ob- 
iect,  since  the  solicitor  offered  that 
the  witness  should  read  the  paper  to 
the    jury,    which    was    declined." 
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reduced  to  writing  and  the  writing  has  been  lost,  a  true  copy  thereof 
may  be  introduced  in  evidence.^^ 

2.  Parol  Evidence.  —  A.  In  General.  —  Dying  declarations  may 
be  proved  by  a  witness  or  any  number  of  witnesses  who  may  have 
heard  such  declarations,  or  any  one  or  more  of  them,^° 

B.  Requisite  Number  of  Witnesses.  —  It  has  been  held  that  the 
prosecution  need  not  produce  as  witnesses  every  person  who  was 
present  when  the  declarations  were  made,  but  may  call  such  witnesses 
as  it  sees  fit.^" 

After  Death  of  Witness  Who  Testified  at  Previous  Trial.  —  At  a  sec- 
ond or  subsequent  trial  it  is  competent  for  the  prosecution  to  put 
in  evidence  the  testimony  concerning  a  dying  declaration  given  at  a 
previous  trial  by  a  witness  who  has  since  died ;  and  such  testimony 
may  be  proved  by  a  person  who  heard  it  given,  and  who  can  qualify 
himself  to  state  the  substance  of  it.^* 

C.  Contents  of  Written  Declarations.  —  When  dying  decla- 
rations have,  been  reduced  to  writing  and  signed  by  the  decedent, 
the  writing  is  the  most  reliable  memorial  of  the  declarations,  and 
should  be  produced,  and  unless  the  failure  to  produce  it  is  satisfac- 
torily accounted  for,  parol  evidence  as  to  the  contents  of  the  writing 
is  not  admissible  in  evidence.^'' 

Where  Declarations  Were  Not  Properly  Taken.  —  Where  dying  decla- 
rations were  reduced  to  writing  but  the  writing  is  not  admissible 
in  evidence  for  the  reason  that  it  was  not  read  to  the  declarant 
and  assented  to  by  him,  the  rule  is  that  the  witnesses  who  heard  such 


15.  :\Ierrill  v.  State,  58  Miss.  65. 
In  this  case  a  copy  was  made  under 
the  belief  that  the  original,  having 
been  written  with  a  pencil,  was  of 
no  value,  and  such  original  having 
been  lost,  it  was  held  that  the  copy 
was    admissible. 

16.  Indiana.  —  Shenkenberger  v. 
State,  154  Ind.  630,  57  N.  E.  519. 

Iowa.  —  State  v.  Sullivan,  51  Iowa 
142,  50  N.  W.  572. 

Kentucky.  —  Hines  v.  Com.,  90 
Ky.  64,  13  S.  W.  445;  Mockabee  v. 
Com.,  78  Ky.  380;  Hendrickson  v. 
Com.,  24  Ky.  L.  Rep.  2,173,  72,  S.  W. 

Louisiana.  —  State  v.  Somnier,  2>2> 
La.  Ann.  237. 

Massachusetts.  —  Com.  v.  Haney, 
127  Mass.  455. 

Pennsylvania.  —  AUiston  v.  Com., 
91  Pa.  St.  17. 

Texas.  —  Herd  v.  State,  43  Tex. 
Crim.  575,  67  S.  W.  495. 

Wyoming.  —  Foley  v.  State, 
(Wyo.),  72   Pac.  627. 

17.  State  v.  Johnson,  76  Mo.  121, 
citing  State  v.  Eaton,  75  Mo.  586. 
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18.  Black  V.  State,  i  Tex.  App. 
368. 

19,  England.  —  Rex  v.  Gay,  7 
Car.  &  P.  230,  32  Eng.  C.  L.  586. 
cited  in  Collier  v.  State,  20  Ark.  36; 
Rex  V.  Trowter,  cited  in  i  East  Cr. 
Law  356  and  in  State  v.  Ferguson, 
2  Hill  L.  (S.  C.)  619,  27  Am.  Dec. 
412. 

Alabama.  —  Boulden  v.  State,  102 
Ala.  78,  15  So.  341. 

Illinois.  —  Dunn  v.  People,  172 
111.  582,  50  N.  E.   137- 

/ott'o.  —  State  z'.  Tweedy,  11  Iowa 
350. 

Kentucky.  —  Hines  v.  Com.,  90  Ky. 
64,  13  S.  W.  445. 

Tennessee.  —  Epperson  v.  State,  5 
Lea  291.  See  also  Buts  v.  State,  I 
^leigs  106. 

Texas.  — Herd  v.  State,  43  Tex. 
Crim.  575,  67  S.  W.  49=;;  Drake  v. 
State,  25  Tex.  App.  293,  7  S.  W. 
868;   Krebs  v.   State,  8  Tex.  App.   i. 

In  State  v.  Somnier,  33  La.  Ann. 
237,  the  court  said :  "  We  know  of 
no  law  which  requires  the  dying 
declarations  of  a  deceased  person  to 
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declaration  may  testify  as  to  what  was  said  by  the  decedent,  and  mav 
refresh  their  memories  by  reference  to  such  incomplete  memo- 
randum.-'' 

Where  Absence  of  Written  Declaration  Is  Accounted  For.  —  Where 
written  declarations  have  been  lost  or  destroyed  and  the  failure  to 
produce  them  is  satisfactorily  accounted  for,  parol  evidence  of  their 
contents  is  admissible. ^^ 

Waiver  of  Objection  to  Parol  Evidence,  —  If  for  any  reason  the 
defendant  procures  the  rejection  of  the  written  declarations,  he  will 
not  be  heard  to  object  to  oral  testimony  as  to  what  the  declarant 
said.-- 

D.  Opinions  and  Conclusions  of  Witnesses.  —  In  testifying 
as  to  dying-  declarations  the  witnesses  will  not  be  permitted  to  state 
their  opinions  or  belief  as  to  what  the  declarant  said  ;-^  but  it  is  w^ell 


be  taken,  or  to  be  proved  in  writing, 
and,  therefore,  parol  testimony  was 
properly  admitted  in  proof  of  such 
declarations  after  proper  foundation 
had  been  shown  therefor." 

20.  State  V.  Sullivan,  51  Iowa 
142,  50  N.  W.  572;  Fuqua  v.  Com., 
24  Ky.  L.  Rep.  2,204,  7^  S.  W. 
782;  Allison  V.  Com.,  91  Pa.  St.  17; 
Foley  V.  State,  (Wyo.),  72  Pac. 
627.  See  also  Anderson  v.  State, 
79  Ala.  5. 

21.  State  v.  Tweedy,  11  Iowa 
350;  State  V.  Paterson,  45  Vt.  308, 
12  Am.  Rep.  200. 

Insufficient  Efforts  to  Produce 
Original.  —  The  testimony  of  a  wit- 
ness who  had  the  custody  of  the 
writing  containing  the  dying  decla- 
rations, that  he  turned  it  over  to  the 
grand  jury  and  had  not  seen  it 
since,  that  he  had  failed  to  find  it 
among  his  own  papers  after  diligent 
search,  and  that  after  diligent  search 
made  by  him,  together  with  the  solic- 
itor and  clerk  of  the  court,  through 
the  grand  jury  papers  had  failed  to 
find  it,  is  an  insufficient  predicate  to 
authorize  the  admission  of  oral  evi- 
dence of  the  dying  declarations. 
Boulden  v.  State,  102  Ala.  78,  15 
So.  341. 

22.  O'Boyle  v.  Com.,  100  Va. 
785,  40  S.  E.  121 ;  Hines  v.  Com.,  90 
Ky.  64,  13  S.  \V.  445.  See  also  Ep- 
person V.  State,  5  Lea  (Tenn.)  291, 
wherein  it  was  held  that  there  was 
no  reversible  error  in  the  admis- 
sion of  parol  testimony  without  the 
production  of  the  writing,  because 
the  writing  had  not  been  called  for 
by    the    defendant,    because     similar 


parol  evidence  had  been  received 
without  objection  and  because  the 
proof  left  no  doubt  that  the  de- 
cedent was  actually  killed  by  the  de- 
fendant. 

23.  Nelms  v.  State,  13  Smed.  & 
M.  (Miss.)  500,  53  Am.  Dec.  94,  in 
which  case  the  declarations  were 
made  to  one  O.,  who  asked  the  de- 
cedent "  who  shot  him."  The  de- 
cedent replied,  "  that  Nelms  shot 
him ;"  when  someone  'standing  by 
asked  "  if  it  was  Samuel  H.  Nelms," 
to  which  deceased  replied,  "  Yes." 
The  question  was.  repeated  and  the 
decedent  indicated  assent  by  a  for- 
ward inclination  of  the  head.  The 
witness  O.  was  then  asked,  "  if  de- 
ceased did  not  so  express  himself 
as  to  convey  the  idea  that  it  was  a 
mere  opinion,  but  not  a  thing  within 
the  actual  knowledge  of  the  de- 
ceased?" The  court  said,  in  holding 
that  there  was  no  error  in  sustaining 
an  objection  to  this  question: 
"  Usually  the  opinions  of  a  witness 
are  not  admissible,  but  the  peculiar- 
ity of  this  description  of  evidence, 
the  absolute  necessity  for  confining 
it  within  proper  limits,  might,  under 
certain  circumstances,  seem  to  re- 
quire a  departure  from  the  strict 
rule.  If  the  declarations  had  been 
equivocal  or  ambiguous,  perhaps  the 
impression  made  on  tho  mind  of  the 
witness  who  heard  them  might  have 
been  a  proper  subject  of  inquiry. 
.  .  .  But  there  is  no  occasion  for 
a  resort  to  proof  on  the  substance 
of  what  the  dying  man  stated,  since 
the  witness  gives  the  language  used. 
The  meaning  of  that  language  can  be 
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settled  that  witnesses  need  not  give  the  precise  language  of  the 
declarant,  and  that  it  is  sufficient  if  they  state  the  substance  of  the 
declarations.-^ 

3.  Admissibility  of  Both  Written  and  Parol  Evidence.  —  A.  Ix 
General.  —  Although,  as  has  been  seen,  where  the  declarations  were 
reduced  to  writing,  parol  evidence  is  not  admissible  to  show  the  con- 
tents of  such  writing  unless  its  absence  is  accounted  for,  yet  there  is 
no  objection  to  the  introduction  of  such  writing,  and  also  of  parol 
testimony  of  witnesses  who  speak  as  to  what  they  heard  the 
declarant  say.-^ 

B.  Where  There  Were  Several  Declarations.  —  Dying  dec- 
larations, although  made  at  different  times,  are  admissible  in 
evidence,  and  where  some  of  them  were  reduced  to  writing  and 
others  not,  it  is  competent  for  the  prosecution  to  introduce  both 
the  written  declarations  and  also  parol  evidence  as  to  the  other 
declarations.-*^ 


determined  by  the  jury."  See  article 
"  Expert  and  Opinion  Evidence." 
See  also  ^litchell  v.  State,  71  Ga. 
128;  Snell  V.  State,  29  Tex.  App. 
236,  15  S.  W.  722,  25  Am.  St.  Rep. 
723 ;  Warren  v.  State,  9  Tex.  App. 
619,  35  Am.  Rep.  745. 
Belief   of   Witness   That   Decedent 

Accused  Defendant In   Castillo  v. 

State,  (Tex.  Crim.),  69  S.  W.  517, 
a  witness  testified  that  the  dece- 
dent upon  being  questioned  said : 
"  Someone  shot  me,"  and  that  the 
decedent  called  a  name  "  like  Cas- 
tando  or  something  like  that,"  the 
witness  saying  that  he  had  a  poor 
recollection  of  ]\Iexican  names.  The 
prosecuting  attorney  then  asked  the 
witness  if  the  name  was  Castillo  and 
the  witness  answered,  "  Yes,  I  be- 
lieve that  is  the  name.  I  do  not  re- 
member the  other  name.  Deceased 
then  told  me  that  Castillo,"  which 
he  believed  was  the  name  the  de- 
cedent gave,  "  called  deceased  up  and 
got  into  a  fuss  with  him  and  shot 
him."  It  was  held  that  this  testi- 
mony was  too  indefinite  and  uncer- 
tain as  to  the  party  accused  of  doing 
the  shooting. 

24.  Ward  v.  State,  8  Blackf. 
(Ind.)  lOi ;  3tIontgomery  v.  State, 
II  Ohio  424;  Roberts  v.  State,  5 
Tex.  App.   141. 

25.  Rex  V.  Woodcock,  i  Leach 
500;  People  V.  Vernon,  35  Cal.  49, 
95  Am.  Dec.  49,  citing  Rex  v.  Bon- 
ner, 6  Car.  &  P.  386;  People  v.  t.ee, 
17  Cal.  76;  People  v.  Glenn,  10  Cal. 
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2>2;  Ward  v.  State,  8  Blackf.  (Ind.) 
loi ;  Montgomery  v.  State,  11  Ohio 
424. 

Affidavit  Admitted  as  Corrobo- 
rative     of      Oral      Declaration In 

State  V.  Craine,  120  N.  C.  601,  27 
S.  E.  72,  the  court  said :  "  The  de- 
ceased was  stabbed  at  3  P.  M.,  and 
that  same  afternoon  he  made  the 
oral  dying  declarations  given  m  evi- 
dence, and  also  an  affidavit  before 
a  justice  of  the  peace  for  the  arrest 
of  the  prisoner,  in  which  he  gave 
the  same  statement  as  to  the  manner 
of  his  being  stabbed  —  in  the  back, 
while  running  away  from  the  pris- 
oner. This  statement  made  so 
nearly  at  the  same  moment  would 
be  competent  as  corroborative  of  his 
dying  declaration,  though,  as  in 
State  V.  Peace,  46  N.  E.  251,  it  did 
not  appear  whether  the  deceased  had 
expressed  his  expectation  of  dying 
before  or  after  he  made  it." 

26.  Kelly  v.  State,  52  Ala.  361, 
in  which  case  the  witness  was  testi- 
fying as  to  substantially  the  same 
declarations  which  had  been  incor- 
porated in  the  writing.  The  court 
said:  "This  is  not  a  case,  like  that 
of  contract,  in  which  oral  evidence 
is  inadmissible  because  there  was  a 
writing  setting  forth  the  agreement 
of  the  parties.  The  proof  was  only 
cumulative,  or  that  of  different  wit- 
nesses as  to  the  dying  declarations 
of  the  deceased,  to  which  there  can 
be  assigned  no  valid  legal  objection. 
See  also  the  following  cases : 
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4.  Admission  of  Declarations  in  Part.  —  The  court  in  admitting 
dying  declarations  which  have  been  reduced  to  writing  may  exchidc 
incompetent  and  irrelevant  portions  thereof,  and  allow  to  be  read 
to  the  jury  only  such  portions  as  are  relevant  and  competent.-' 

XVIII.  IMPEACHMENT  OF  DYING  DECLARATIONS. 

1.  In  General.  —  Dying  declarations  are  liable  to  be  impeached 
like  the  testimony  of  a  sworn  witness.-® 

Defendant  as  Witness.  —  Where  a  statute  provides  that  the  defend- 
ant shall  be  a  competent  witness  for  himself  when  the  testimony  of 
the  person  on  or  against  whom  or  whose  property  the  offense  is 
alleged  to  have  been  committed  is  used  against  him,  the  introduction 
of  dying  declarations  makes  the  defendant  a  competent  witness  in 
his  own  behalf.-^ 


Arkansas.  —  Collier  v.  State,  20 
Ark.  36. 

Illinois.  —  Dunn  z.  People,  172  111. 
582,  50  N.  E.  137. 

Indiana.  —  Lane  v.  State,  151  Ind. 
511,  51  N.  E.  1,056. 

/ott'fl.  —  State  V.  Walton,  92  Iowa 
455,  61  N.  W.  179;  State  v.  Tweedy, 
II   Iowa  350. 

Massachusetts.  —  Com.  v.  Hayne, 
127   Mass.  457. 

Michigan.  —  People  v.  Simpson, 
48  Mich.  474,   12  N.  W.  662. 

Texas.  —  Herd  v.  State_,  43  Tex. 
Crim.  575,  67  S.  W.  495;  Krebs  v. 
State,  8  Tex.  App.  i. 

Utah.  —  State  v.  Carrington,  15 
Utah  480,  50  Pac.  526. 

Proof    of    Some    Without    Proving 

Others In  Reason's  Case,  16  How. 

St.  Tr.  31,  I  Strange  500,  three  sev- 
eral declarations  had  been  made  by 
the  wounded  person,  in  the  course 
of  the  same  day,  at  the  successive  in- 
tervals of  an  hour  each.  The  sec- 
ond had  been  made  before  a  magis- 
trate and  reduced  to  writing,  but  the 
others  had  not.  The  original  writ- 
ten statement  taken  before  the  mag- 
istrate was  not  produced,  and  a 
copy  of  it  was  rejected.  A  ques- 
tion then  arose  whether  the  first 
and  third  declarations  could  be  re- 
ceived, and  Pratt,  C.  J.,  was  of  the 
opinion  that  they  could  not,  since 
he  considered  all  three  statements  as 
parts  of  the  same  narration,  of  which 
the  written  examination  was  the  best 
proof;  but  the  other  judges  held 
that  the  three  declarations  were 
three  distinct  facts,  and  that  the  in- 
ability to  prove  the   second   did   not 


exclude  the  first  and  third,  and  evi- 
dence of  those  declarations  was  ac- 
cordingly admitted.  Followed  in 
Collier  v.  State,  20  Ark.  36. 

27.  Kelly  v.  State,  52  Ala.  361 ; 
Freeman  v.  State,  112  Ga.  48,  37  S. 
E.  172;  Com.  z\  Thompson,  159 
Mass.  56,  3i  N.  E.  I.I  1 1,  in  which 
case  incompetent  portions  of  the 
declarations  were  stricken  out  seem- 
ingly with  the  defendant's  assent; 
Lipscomb  V.  State,  75  ^liss.  559,  23 
So.  210,  230,  in  which  case  it  was 
held  that  the  court  should  have  ex- 
cluded a  siatcnjent  made  by  the  de- 
clarant that  he  had  been  dead  and 
that  the  good  Lord  had  sent  him 
back  to  tell.  Compare  State  v. 
Black,  42  La.  Ann.  861,  8  So.  594; 
State  v.  Brunetto,  13  La.  Ann.  45. 
See  also  Felter  v.  Com.,  23  Ky.  L. 
Rep.  1,110,  64  S.  W.  959;  State  v. 
Wilson,  121  Mo.  434,  26  S.  W.  357; 
People  V.  Sweeney,  41  Hun  (N.  Y.) 
332;  iix  parte  Barber,  16  Tex.  App. 
369;  Temple  ?•.  Stale,  15  Tex.  App. 
304,  49  Am.  Rep.  200. 

28.  State  v.  Tilghman,  33  N.  C. 
513;  State  V.  Thawdey,  4  Harr. 
(Del.)  562,  in  which  case  it  was 
held  that  it  was  proper  to  consider 
the  condition  of  the  declarant's 
health   and   his   intcmpt-rate   hahils. 

"  They  May  After  Their  Admission 
in  Evidence  Be  Weakened  and  Im- 
paired, contradicted  and  di.-nroved  by 
the  witnesses  and  the  testimony  for 
the  prisoner  subsequently  produced 
on  his  behalf  in  the  trial."  State  v. 
Frazicr,    i    Houst.    (Del.   Cr.)    176. 

29.  Owens  7:  State,  59  Miss.  547, 
in  which  case  the  court  said:     "The 
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2.  Condition  of  Declarant's  Mind.  —  Evidence  relating-  to  the  con- 
dition aiul  state  of  mind  of  the  declarant  may  for  the  purpose  of 
impeaching  the  declarations  be  otTered  in  evidence  subsequent  to 
their  admission. ^° 

Feelings  of  Ill-will  and  Hostility  Towards  Defendant.  —  It  is  com- 
petent lo  show  as  affecting-  the  credibility  of  the  declarations  that 
the  decedent  in  making  them  entertained  feelings  of  ill-will  and 
hostility  toward  the  defendant. '^^ 

3.  Declarant's  Want  of  Religious  Belief.  —  For  the  purpose  of 
afifecting  tjie  credibility  of  the  declarations,  it  is  competent  to  show 
that  the  declarant,  because  of  his  want  of  religious  belief,  was  not 
a  person  of  such  a  character  as  was  likely  to  be  impressed  with  a 
religious  sense  of  his  approaching  dissolution,  and  that  consequently 
no  reliance  is  to  be  placed  upon  what  he  said  ;-"-  and  likewise  it  may 


object  of  section  1,603  of  the  Code 
of  1880  was  to  make  the  accused  a 
competent  witness  for  himself,  when 
the  testimony  of  the  person  on  or 
against  whom  or  whose  property  the 
offense  is  alleged  to  have  been  com- 
mitted was  used  against  him.  Its 
purpose  was  to  effect  justice  by  hear- 
ing the  accused  as  a  witness  in  re- 
sponse to  the  testimony  of  his  ad- 
versary. Although  the  person  on 
whom  the  murder  was  alleged  to 
have  been  committed  was  not  intro- 
duced as  a  witness  by  the  state  in 
the  sense  of  being  on  the  stand  con- 
fronting the  accused,  he  was  made 
a  witness  through  what  is  claimed 
to  be,  and  what  was  admitted  in  evi- 
dence as,  his  dying  declarations,  and 
it  is  within  the  spirit  of  the  statute 
that  an  accused  should  be  heard  as 
a  witness  for  himself  under  such 
circumstances."  Citing  Strickland  v. 
Hudson,  55  IMiss.  235. 

30.  State  v.  Jesw-ell,  22  R.  I.  136, 
46  All.  405,  citing  Kelly  ?/.  United 
States,  27  Fed.  616;  State  v.  Swift, 
57  Conn.  496. 

Effect  of  Declarant's  Injuries  Upon 
His  Mental  Faculties The  defend- 
ant is  entitled  to  show  by  experts 
that  the  injuries  sustained  by  the  de- 
clarant were  calculated  to  derange 
his  mental  faculties  and  it  is  com- 
petent for  the  prosecution  to  show 
by  his  acts  and  words  that  he  was 
laboring  under  no  hallucinations  and 
that  his  mental  faculties  were  unim- 
paired. Donnelly  v.  State,  26  N.  J. 
L.  463. 

31.  Tracy  v.    People,  97   111.    loi. 

32.  Goodall   v.    State,    i    Or.    ;i;^3, 
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80  Am.  Dec.  396,  in  which  case  it 
was  held  that  it  was  competent  to 
show  that  the  declarant  was  a  dis- 
believer in  a  future  state  of  rewards 
and  punishments.  Boise,  J.,  said: 
"  I  am  of  the  opinion  that  such  evi- 
dence should  have  been  admitted; 
for  this  belief,  and  the  anticipation 
of  future  retribution,  is  the  only 
sanction  of  such  declarations.  It  is 
supnosed  that  one  impressed  with 
the  fear  of  immediately  impending 
dissolution,  and  believing  that  hf 
will  soon  be  called  to  answer  for 
the  truth  of  his  statements  to  his 
final  judge,  will  be  under  restraint 
against  falsehood  sufficient  to  make 
the  admission  of  such  evidence  safe, 
and  generally  contribute  to  the  ends 
of  justice.  But  when  the  deceased 
was  a  disbeliever,  and  consequently 
under  no  apprehension  of  future 
punishment  for  his  falsehood,  it  is 
reasonable  to  believe  that,  however 
much  he  may  be  impressed  with  the 
fear  of  immediate  and  certain  death, 
still  he  would  not  be  under  such 
strong  influences  to  make  a  true 
statement  of  the  facts  as  one  im- 
pressed with  the  belief  of  future  ac- 
countability." See  also  Carver  v. 
United  States,  164  U.  S.  649;  Com. 
V.  Cooper,  5  Allen  (Mass.)  495,  81 
Am.  Dec.  762;  Hill  v.  State,  64 
Miss.  431,  I   So.  494. 

Where  Statute  Makes  Non-Believ- 

ers     Competent     Witnesses Where 

it  is  provided  by  statute  that  wit- 
nesses shall  be  competent  although 
they  are  disbelievers  in  God  and  a 
future  state  and  that  facts  which 
have  heretofore  caused  the  exclusion 
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be  shown  that  when  he  made  the  declarations  he  was  in  a  reckless 
and  irreverent  state  of  mind,  and  was  indulging  in  profanity  and 
blasphemy.^^ 

4.  General  Bad  Character  of  Declarant.  —  It  is  competent  for  the 
defendant  to  impeach  the  declarations  by  showing  that  the  declarant 
because  of  his  general  bad  character  was  unworthy  of  belief."* 

5.  Other  Declarations  Made  by  Decedent.  —  According  to  the  over- 
whelming VN'cight  of  authority,  it  is  ])ermissible  for  the  purpose  of 
impeaching  dying  declarations  to  show  that  the  declarant  made 
other  and  contradictory  statements  ;^^  and  it  has  been  held  that  it  is 
not  a  valid  objection  to  the  admissibility  of  such  contrarlictory  state- 
ments that  they  were  not  a  part  of  the  res  gestae, ^'^  or  that  they  were 
not  made  while  the  decedent  was  in  exircmis,  and  under  a  sense  of 
impending  death. ""^ 


of  testimony  may  still  be  shown  for 
the  purpose  of  lessening  its  credi- 
bility, the  defendant  is  entitled  to 
show  for  the  purpose  of  affecting 
the  credibility  of  the  declarations 
that  the  declarant  was  a  materialist 
and  believed  in  no  God.  State  v. 
Elliott,  45  Iowa  486. 

33.  Tracy  v.  People,  97  111.  loi ; 
State  V.  O'Shea.  60  Kan.  772,  57  Pac. 
970.  See  also  Nesbit  v.  State,  43  Ga. 
238. 

34.  Perry  v.  State,  102  Ga.  365, 
30  S.  E.  903;  Redd  V.  State,  99  Ga. 
210,  25  S.  E.  268;  Hagenow  v.  Peo- 
ple, 108  111.  545,  59  N.  E.  242;  State 
V.  Burt,  41  La.  Ann.  787,  6  So.  631, 
6  L.  R.  A.  79.  See  also  Com.  v. 
Cooper,  5  Allen  (Mass.)  495.  81  .\m. 
Dec.  762;  Felder  v.  State,  23  Tex. 
App.  477,  5  S.  W.  145,  59  Am.  Rep. 
777- 

35.  United  States.  —  Carver  v. 
U.  S.,  164  U.  S.  694.  Compare  Alat- 
tox  V.  United  States,  156  U.   S.  237. 

Alabama.  —  JNloore  r.  State,  12 
Ala.  764,  46  Am.  Dec.  276. 

California.  —  People  r.  Brady,  72 
Cal.  490,  14  Pac.  202;  People  v.  Law- 
rence, 21  Cal.  368.  See  also  People 
V.  Samario,  84  Cal.  484,  24  Pac.  283. 

Delaware.  —  State  v.  Lodge,  9 
Houst.    542,   33   Atl.   312. 

Florida:  — >  Morrison  z\  State,  42 
Fla.   149,  28  So.  97. 

Indiana.  —  Green  v.  State,  154 
Ind.  65s,  57  N.  E.  637. 

Louisiana.  —  State  i'.  Burt,  41  La. 
Ann.  787,  6  So.  631,  6  L.  R.  A.  79. 

Mississippi.  —  Nelms  7'.  State,  13 
Smed.  &  M.  500,  53  Am.   Dec.  94. 

North    Carolina.  —  See    also    State 


v.  Craine,  120  N.  C.  601,  27  S.  E. 
72.  See  also  State  v.  Thomason,  46 
N.  C.  274. 

Tennessee.  —  Alorelock  r.  State, 
90  Tenn.  528.  18  S.  W.  258;  Mc- 
Pherson   t'.    State,  9  Yerg.   279. 

Texas.  —  Felder  r.  State,  23  Tex. 
App.  477,  5  S.  \V.  145.  59  Am.  Rep. 
777- 

Contra.  —  Wroe  7'.  State,  20  Ohio 
460,  citing  Runyan  7'.  Price.  15  Ohio 
St.  I,  86  Am.'  Dec.  459;  State  7'. 
Taylor,  56  S.  C.  360,  34  S.  E.  939; 
State  7'.  Banister,  35  S.  C.  290,  14 
S.  E.  678. 

Instruction  as  to  Contradictory 
Statements  Made  by  Declarant.  —  In 
]^IcPhcrson  7'.  State,  9  Yerg.  (Tenn.) 
279,  it  was  held  that  it  was  error  to 
instruct  the  jury  "that  if  the\-  found 
that  the  deceased  in  her  dying  decla- 
rations made  contradictory  state- 
ments, that  they  were  not  to  be  gov- 
erned by  the  rules  of  evidence  in  re- 
lation to  contradictory  statements 
made  by  a  witness." 

Affidavit  Which  Is  Not  Contradic- 
tory to  Dying  Declarations.  —  Tiiorc 
is  no  material  error  in  refusing  to 
admit  in  evidence  an  affidavit  made 
by  a  party  assaulted  and  injured, 
against  his  assailant,  showing  the 
facts  of  the  assault,  for  th.^  purpose 
of  impeaching  his  dying  declarations, 
made  afterward,  when  there  is  noth- 
ing in  such  affidavit  contradictory 
of  any  statement  in  his  dying  dec- 
larations. Leigh  7'.  People,  113  111. 
2'7~- 

36.  Green  7-.  State.  154  Ind.  655. 
S7  N.  E.  62,7- 

37.  Morclock    7'.    State.    90   Tenn. 
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Reason  for  Rule.  —  The  main  objection  which  has  been  urged  to 
the  admissibihty  of  such  conflicting  statements  is  that  the  attention 
of  the  decedent  was  not  called  to  the  time  and  place  at,  and  the  cir- 
cumstances under,  which  they  were  made;^^  but  it  has  been  held  a 
sufficient  reply  to  this  that  the  necessity  of  the  case  makes  this 
impossible;  that  the  admission  of  such  contradictory  statements 
stands  on  a  like  necessity  as  the  admission  of  the  dying  declarations 
themselves;  and  that  if  public  policy  requires  the  admission  of 
dying  declarations  in  advancement  of  public  justice,  the  like  policy 
requires  in  favor  of  life  and  liberty  the  admission  of  conflicting 
statements  made  by  the  declarant.^^ 

Conclusions  of  Witness  as  to  What  Declarant  Said.  —  It  is  not  error 
to  refuse  to  permit  a  witness  to  testify  that  the  decedent  had  made 
statements  to  him  different  from  the  dying  declarations  where  the 
witness  is  unable  to  state  the  substance  of  such  variant  statements. 


528.  18  S.  W.  258.  See  also  Green 
v.  State,  154  Ind.  655,  57  N.  E.  637. 

Evidence  of  Previous  Conversation. 
Where  a  witness  is  testifying  as  to 
a  dying  declaration  he  should  be 
allowed  to  state  on  cross-examina- 
tion what  the  decedent  had  said  to 
him  on  the  same  subject  at  another 
time.  Nelms  z'.  State,  13  Smed.  & 
M.  (Miss.)  500,  53  Am.  Dec.  94,  in 
which  case  the  court  said :  "  If  such 
previous  conversation  was  had, 
which  gave  a  different  version  of  the 
transaction,  it  was  important  that 
the  jury  should  have  known  what 
was  said.  To  exclude  it  from  them 
was  to  exclude  the  means  of  tn.nng 
the  credibility  of  the  evidence,  a 
question  which  it  was  indispensably 
necessary  for  them  to  consider. 
They  could  not  otherwise  justly 
weigh  the  declarations ;  it  was  com- 
pelling them  to  take  them  without 
the  attending  circumstances,  and  per- 
haps depriving  them  of  the  means 
of  judging  with  that  circumspection 
which  the  law  requires.  Important 
light  may  have  been  thus   shut  out." 

Prior  Statement  of  Declarant  That 
He  Did  Not  Know  Who  Shot  Him. 
In  Felder  ;■.  State,  2^  Tex.  App.  477, 
5  S.  W.  145,  59  Am..  Rep.  777.  dying 
declarations  charging  the  defendant 
with  the  homicide  having  been  intro- 
duced, it  was  held  that  it  was  per- 
missible to  show  by  a  relative  who 
saw  the  decedent  immediately  after 
he  was  shot,  that  the  decedent  de- 
clared to  him  within  twenty  or  thirty 
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minutes  after  the  shooting  that  he 
did  not  know  who  shot  him  and 
that  he  had  made  the  same  declara- 
tion on  two  or  three  other  occasions 
thereafter. 

38.  Wroe  v.  State,  20  Ohio  St. 
460.  See  also  State  v.  Taylor,  56 
S.  C.  360,  34  S.  E.  939,  in  which 
case  Mclver  said :  "  To  hold  that 
it  is  competent  to  impeach  the  dy- 
ing declarations  of  a  deceased  per- 
son by  testimony  tending  to  show 
that  she  had  made  statements  in  con- 
flict with  those  contained  in  her 
dying  declarations,  not  under  the 
sanction  of  an  oath,  nor  under  the 
shadow  of  impending  death,  would 
tend  not  only  to  afford  a  strong  temp- 
tation to  the  fabrication  of  false  tes- 
timony to  save  the  life  of  accused 
when  death  had  rendered  it  impos- 
sible to  rebut  or  explain  such  state- 
ments, but  also  tend  to  absolutely 
destroy  the  efficiency  of  dying  decla- 
rations as  evidence." 

39.  Battle  z\  State,  74  Ga.  loi ; 
Green  v.  State,  154  Ind.  655,  57  N. 
E.   637. 

In  Morelock  7'.  State,  90  Tenn, 
528,  18  S.  \V.  258,  it  was  held  that 
conflicting  declarations  are  'admis- 
sible. The  court  said:  "The  only 
case  holding  otherwise  is  that  of 
Wroe  V.  State,  20  Ohio  St.  460. 
This  case  has  never  been  followed, 
so  far  as  we  have  been  able  to  dis- 
cover, and  its  reasoning  is  narrow 
and    unsatisfactory." 
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because  to  permit  the  witness  to  so  testify  would  be  to  permit  him 
to  state  merely  his  conclusions.'*'' 

Impeachment  of  Declarations  Which  Have  Been  Withdrawn.  —  Where 
dying-  declarations  are  introduced  in  evidence,  but  they  are  subse- 
quently withdrawn  from  the  jury,  the  defendant  is  not  entitled  to 
introduce  contradictory  statements  made  by  the  declarant  which  are 
inadmissible  except  for  the  purpose  of  impeaching  such  withdrawn 
declarations.''^ 

XIX.  CORROBORATION  OP  DYING  DECLARATIONS. 

It  has  been  held  that  where  dying  declarations  have  been  ofifered  in 
evidence  and  an  attempt  has  been  made  by  the  defendant  to  destroy 
their  effect  by  showing  the  bad  character  of  the  decedent,  the  prose- 
cution for  the  purpose  of  corroborating  the  declarations  may  prove 
that  the  declarant  made  others  to  the  same  purport  a  few  moments 
after  he  was  stricken,  even  though  it  does  not  appear  that  he  was 
then  under  the  apprehension  of  immediate  death.^- 

-40.     Snell   V.   State,  29  Tex.   App.  that    the    weight     of     authority     is 

236,   15  S.  W.  722,  25  Am.   St.  Rep.  against  the   admission  of  such   testi- 

723-  mony.     Dying    declarations     in     the 

41.  Sutton  V.  State,  2  Tex.  App.  outset  are  rendered  admissible  by 
342.  reason   of   necessity.     They   are   only 

42.  State  v.  Thomason,  46  N.  C.  admissible  when  made  under  the  full 
274.  See  also  State  v.  Parker,  96  belief  that  death  is  impending  and 
Mo.  382,  9  S.  W.  728.  every  hope  of  recovery  has  vanished. 

Compare    State   v.    Hendricks,    172  To  extend  the  rule  to  the  admission 

Mo.    654,    yz    S.    W.    194,    in    which  of  all  his  declarations,  on  the  ground 

case  it  was  said :     "  Upon  the  ques-  of  corroboration  of  his  dying  decla- 

tion    whether    corroborative    conver-  rations,  is  a  long  step  toward  abolish- 

sations   with   the   dead   man   are   ad-  ing  the  rule  as  to  the  foundation  in 

missible    the    authorities    are    some-  the  first  instance  before  they  are  ad- 

what  in  conflict,  but  it  would  seem  missible." 


EASEMENTS.— See    Eminent    Domain;    Prescription; 

Title. 
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